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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNALV

PESHAWAR
y

SERVICE APPEAL NO. 398/2016
k.

Date of institution ... 14.04.2016
Date of judgment ... 04.03.2020

Fahim Akbar Ex-Sweeper, of Senior Civil Judge Swabi 
Establishment District and Sessions Court Swabi

(Appellant)

VERSUS

1. District and Session Judge Swabi.
2. Senior Civil Judge, Swabi.

(Respondents)

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974, AGAINST THE ORDER DATED
08.01.2016. WHEREBY THE REMOVAL OF THE APPELLANT.
FROM SERVICE HAS BEEN UPHELD. AGAINST WHICH THE-
DEPARTMENTAL APPEAL OF THE APPELLANT DATED
01.02.2016 HAS ALSO BEEN REJECTED VIDE ORDER DATED
15.03.2016.

For appellant.
For respondents.

Mr. Shaibar Khan, Advocate
Mr. Muhammad Jan, Deputy District Attorney

‘ ^

MEMBER (JUDICIAL) 
MEMBER (EXECUTIVE)

j Mr. MUHAMMAD AMIN KHAN KUNDI
MR. MIAN MOHAMMAD

JUDGMENT

AppellantMUHAMMAD AMIN KHAN KUNDL MEMBER: -

alongwith his counsel and Mr. Muhammad Jan, Deputy District

Attorney for the respondents present. Arguments heard and

record perused.

2. Brief facts of the case as per present service appeal are

that the appellant was serving as Sweeper in the Court of

Senior Civil Judge Swabi. He submitted application for ninety ..
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days leave to the competent authority for taking his mother to

Karachi for treatment. The said application was allowed by the

competent authority and he was allowed to avail 90 days

earned leave with effect from 07.11.2011 to 04.02.2012 (both

days inclusive). The copy of sanctioned order of competent

authority is available on record. After expiry of the said leave,

the appellant submitted application for extra-ordinary leave for

365 days with effect from 01.04.2012 to 31.03.2013 but the

same was rejected vide order dated 26.03.2012 and thereafter

major penalty of removal from service was Imposed on

appellant vide order dated 31.03.2012 on the allegation of

absence from duty with effect from 05.02.2012 till the

impugned order dated 31.03.2012 for a total absence period of

one month and twenty four days. The appellant filed

departmental appeal which was partially accepted and

remanded by the departmental authority to the competent

authority for fresh inquiry after issuing charge sheet etc with

the direction to find out ground reality of his excuse i.e mother

illness, which is basic requirement and may analyze whether

truly he was engaged in his mother ailment vide order dated

18.05.2015, thereafter, the competent authority issued charge

sheet, statement of allegation to the appellant to which the

appellant submitted reply but the reply of the appellant was

found unsatisfactory, therefore, inquiry officer conducted

inquiry and during inquiry statements of Sher Zaman, Syed

Aqil Shah as well as statement of appellant were recorded and
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the inquiry officer found the appellant exonerated in the light of 

aforesaid statements as well'as'documentary evidence i.e

medical record vide inquiry report dated 16.09.2015 but the

competent authority i.e Senior Civil Judge Swabi did not agree 

with the inquiry report dated 16.09.2015 mainly on the ground

that the representative of respondent-department was not

given opportunity of cross examination and directed for fresh 

inquiry proceeding vide order dated 13.10.2015. Thereafter

charge sheet, statement of allegation to the appellant was

issued by the competent authority, the appellant submitted

reply to the same but the same was also found unsatisfactory

by the inquiry officer, the inquiry officer submitted inquiry

report dated 20.11.2015 wherein the appellant was held not 

' ^ entitled to be retained/reinstated in service. On receipt of

R inquiry report, the competent authority agreed with the finding

^ of said inquiry report dated 20.11.2015 and issued show-cause 

^ notice to the appellant, to which the appellant replied but the 

same was found unsatisfactory and his earlier order of removal

from service was maintained vide order dated 08.01.2016.

Feeling aggrieved from the order of competent authority, the

appellant filed departmental appeal on 01.02.2016 but the

same was rejected vide order dated 15.03.2016 hence, the

present service appeal on 14.04.2016.

3. Respondents were summoned who contested the appeal

by filing written reply/comments.
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Learned counsel for the appellant contended that the4.
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appellant was serving as Sweeper in the Court of Senior Civil

Judge Swabi. It was further contended that the mother of

appellant was ill, therefore, he submitted application for 90

days earned leave which was allowed with effect from

07.11.2011 to 04.02.2012 (both days inclusive). It was further

contended that after expiry of the said leave, the appellant

submitted application on 22.03.2012 for 365 days extra

ordinary leave with effect from 01.04.2012 to 31.03.2013 but

the same was turned down vide order dated 26.03.2012. It

was further contended that the appellant was removed from

service vide order dated 31.03.2012 on the allegation of

absence from duty with effect from 05.02.2012 to 31.03.2012

for a total absence period of one month and twenty four days. 

It was further contended that the appellant filed departmental 

appeal which was partially accepted and the matter was

V remanded to the competent authority to issue charge sheet,

statement of allegation, show-cause notice to find out the

ground reality of his excuse i.e mother illness and analyze

whether he was truly engaged in his mother treatment vide

order dated 18.05.2015. It was further contended that the

competent authority issued charge sheet, statement of

allegation and appointed inquiry officer. It was further

contended that the inquiry officer during inquiry proceeding

recorded statements of Sher Zaman Khan and Syed Aqil Shah

as well as the statement of appellant and in the light of oral
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Statement of the above, mentioned-witness as well as medical

record, found the appellant exonerated from the charge vide

inquiry report dated 16.09.2015. It was further contended that

the competent authority did not agree with the inquiry report

on the ground that opportunity of cross examination was not

provided to the representative of the department therefore,

directed for fresh inquiry proceeding vide order dated

13.10.2015 and after Issuing charge sheet, statement of

allegation the inquiry officer conducted fresh inquiry

proceeding but neither opportunity of producing witnesses

already produced by the appellant in earlier inquiry was

provided to the appellant nor statement of the appellant was

recorded nor direction of appellate authority dated 18.05.2015

was complied nor the appellant was associated in inquiry 

proceeding and in slipshod manner submitted inquiry

report dated 20.11.2015 and found the appellant not entitled

'I for reinstatement, therefore, the appellant was condemned 

^ unheard which has rendered the whole proceeding illegal and

liable to be set-aside and the appeal Is liable to be accepted on

this score alone. It was also contended that the Inquiry officer

also submitted inquiry report against the appellant that the

departmental appeal of the appellant before the appellate

authority was time barred. It was further contended that If

there was any delay in departmental appeal than the same

would be deemed to have been condoned by the department

authority otherwise, he would not have remanded the matter
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to the competent authonity ratheMismissed the departmental 

appeal on the ground of limitation. It was further contended 

that if the department was aggrieved from the order dated

18.05.2015 passed by departmental authority by remanding

the appeal for fresh inquiry and not treating the departmental

appeal time barred, the departmental was required to

challenge the same before next forum i.e Service Tribunal but

the order of departmental authority was not challenged before

next forum, therefore, the same attained finality and become

past and closed transaction. It was further contended that the

competent authority also agreed with the findings of the said

inquiry report and removed the appellant from service on the

recommendation of fresh inquiry report, therefore, the

impugned order is illegal and liable o be set-aside and prayed

for acceptance of appeal.

5. On the other hand, learned Deputy District Attorney for

the respondents opposed the contention of learned counsel for

the appellant and contended that after remand of departmental

appeal, the appellant was found exonerated by the first inquiry

officer but the competent authority was not agreed with the

findings of inquiry officer, therefore, the competent authority

appointed fresh inquiry to probe into the matter though fresh

inquiry. It was further contended that the inquiry officer has

submitted detailed inquiry report dated 20.11.2015 wherein he

observed that the departmental appeal was time barred and

the appellant remained absent from duty without the
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permission of lawful authority, therefore, the appellant was

held not entitled for reinstatement': It was further contended

that the competent authority also agreed with, the findings of

fresh inquiry report and after fulfilling all the codal formalities

the appellant was rightly removed from service and prayed for

dismissal of appeal.

Perusal of the record reveals that the appellant was6.

granted earned leave with effect from 07.11.2011 to

04.02.2012 (both days inclusive) for taking his mother to

Karachi for treatment. After expiry of the said leave, the

appellant submitted application on 22.03.2012 for extra

ordinary leave for 365 days with effect from 01.04.2012 to

31.03.2013 but the same was rejected by the competent

authority vide order dated 26.03.2012. The record further

reveals that major penalty of removal from service was

imposed on the appellant by the competent authority vide
• I ^

order dated 31.03.2012 on the allegation of his absence from 

'^duty with effect from 05.02.2012 to 31.03.2012 for absence

period of one month and twenty four days. The record further

reveals that the appellant file departmental appeal which was

disposed of and remanded the matter to competent authority

to find the ground reality of his excuse i.e mother illness vide

order dated 18.05.2015. Operative part of the order dated

18.05.2015 is re-produced as under

Truly present petitioner Fahim Akhbar 
Sweeper got removed from service due to 
his continuous absence rather in initial 
stage he was granted 90 days earned
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leave, on'its expiry, he-'5pplied for further 
earned leave but the competent authority 
did hot grant him further desired earned 
leave. Despite of all no charge sheet/show- 
cause notice was issued to the official to 
find out the ground reality of his excuse i.e 
mother's illness, which is a basic 
requirement. In order to meet the purpose 
matter is remanded to the learned Senior 
Civil Judge, Swabi with the directions that 
she may analyze whether truly he was 
engaged in his mother treatment and 
nursing at Karachi and whether there was 
no other body to look after his mother.

7. The record further reveals that on receipt of remand

order dated 18.05.2015, inquiry was conducted and the inquiry

officer recorded statement of Sher Zaman and Syed Aqil Shah

followed by delinquent official as defence evidence and In the

light of aforesaid oral statement coupled with the medical

record, the appellant was found exonerated from the charge

leveled against him vide inquiry report dated 16.09.2015 but

% the competent authority did not agree with the inquiry report

dated 16.09.2015 on the ground that opportunity of cross

.^examination was not provided to representative of department 

and directed for fresh inquiry vide order dated 13.10.2015. The

record further reveals that again inquiry was conducted by

another inquiry officer but neither the appellant was provided

opportunity of producing any witness nor statement of the

appellant was recorded nor statements of those witness were

recorded on behalf of the appellant whose statements were

recorded in the earlier inquiry proceeding and in slipshod

manners without recording any evidence on behalf of either

parties, the inquiry report dated 20.11.2015 was submitted
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against the appellant mainly on the ground that the

departmental appeal of the appellant was time barred and the 

appellant remained absent from duty meaning thereby that the 

appellant was condemned unheard which has rendered the 

whole proceeding illegal and liable to be set-aside and the 

appeal is liable to be accepted on this score alone. The inquiry

report dated 20.11.2015 is reproduced as under

"The instant inquiry file received from 
the learned Senior Civil Judge, Swabi against 
the accused/official Fahim Akbar (Ex- 
Sweeper) of establishment of Senior Civil 
Judge, Swabi to conduct an inquiry against 
him under E&D Rules, 2011.

Accused official was summoned who 
submitted his repiy/defense to the charge 
sheet/statement of allegations.
Brief facts necessary for disposal of present 

inquiry are that the accu^^ official was 
working as Sweeper. He ^appointed vide 
order dated 02.02.2008 (Flag A). Thereafter 
he availed earned leave from 07.11.2011 to 
04.02.2012. He was required to join his duty 
on 05.02.2012, but he wilifuHy absented 
himself and as such has committed 
misconduct. On the report of COC dated 
20.02.2012 
accused/official for 23.02.2012 (Flag B) by 
the then learned Senior Civil Judge, Swabi. 
Despite notices, accused/official failed to 
appear to join his duty, hence vide order 
dated 31.03.2012, he was removed from his 
service (Flag C).

The accuse/official preferred appeal 
before the Hon'ble District &. Session Judge, 
Swabi and vide order of the Hon'ble District 
& Sessions Judge, Swabi the inquiry was 
remanded to the learned Senior Civil Judge, 
Swabi to conduct thorough inquiry (Flag D). 
After receiving the inquiry on remand the 
then learned Senior Civil Judge, Swabi vide 
order dated 03.06.2015 appointed the then 
learned Judicial Magistrate-I, Swabi as 
inquiry officer. Presently Qaisar Khan Afridi 
the learned Judicial Magistrate-I, Swabi after 
conducting inquiry submitted its report; the

was issued tonotice
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relevant para is hereby reproduced verbatim 
for convenience as underT'

'"Perusal of the oral statement of the 
above mentioned witnesses coupled with the 
medical record, I, find the excuse of 
delinquent official namely Fahim Akbar as a 
genuine one. I hereby suggest that the 
official under inquiry be exonerated from the 
charges leveled against him."

As per section 5 of the subordinate 
judiciary Service Tribunal Act, 1991 which is 
reproduced verbatim for convenience;
"Appeal to Tribunal: Any member of 

subordinate judiciary aggrieved by any final 
order, whether original or appellate, made 
by a departmental authority in respect of 
any of the terms and conditions of his 
service may, within thirty days of the 
communication of such order to him or 
within six months of the establishment of the 
Tribunal, whichever is later, prefer an appeal 
to the tribunal,"

The accused official has submitted his 
ibid appeal which is totally absolutely time 
barred.

As discussed above the accused official 
had wiiifuiiy absented himself from duty 
after expiry of his 90 days earned leaves and 
his act tantamount to misconduct and is 
totally unbecoming of a responsible 
government official in a department where 
confidence is being posed and reposed.
In the given circumstances in my humble 
opinion,, the appeal submitted by petitioner 
was time barred, therefore with utmost 
respect from the order of Hon'bie District & 
Sessions Judge, SwabI dated 18.05.2015, 
not only a second inquiry can be conducted 
but keeping in view also the indifferent 
attitude of the petitioner, he is got entitled 
to be retained/reinstated service.
Submitted, please."

The aforesaid inquiry report also reveals that the inquiry

'I
"A

8.

officer has also submitted inquiry report against the appellant

on the ground that the departrnental appeal was time barred

although the departmental appeal was partially accepted by

remanding the same for fresh inquiry. Therefore, the same was
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treated as within time. The same attained finality and became 

past and closed transaction, therefore, the issue of limitation of 

departmental appeal should not have been re-agitated. The

record also reveals that the competent authority also agreed

with the finding of inquiry report dated 20.11.2015 and

maintained the major penalty of removal from service on the

recommendation of inquiry report dated 20.11.2015 vide order

dated 08.01.2016. The operative part of the order dated

08.01.2016 passed by the competent authority is as under:

"In this scenario of the matter the 
iearned inquiry officer has rightiy concluded 
that the appeal by the accused official is 
time barred and in my humble opinion the 
delay by the accused official has never 
been condoned by the appellate authority.

These facts clearly manifest that the 
accused official after being found guilty of 
willful absence was rightly removed and his 
conduct shows that the same was not a 
good and discipiined official, thus, he is in 
no way, entitled for his reinstatement into 
his service.

While concurring with the finding of 
the learned inquiry officer, the instant 
proceedings be fiied after necessary 
compietion and compiiation.

Copy of this order be forwarded to the 
Hon'ble District &. Sessions Judge, Swabi 
for his kind information."

9. From the available record it is manifest that the inquiry

officer has submitted Inquiry report dated 20.11.2015 in

slipshod manner neither provided opportunity of producing

evidence oral or documentary to the appellant nor complied the

direction of departmental authority order dated 18.05.2015 nor

fully associated the appellant in inquiry proceeding, therefore,

the appellant was condemned unheard. Moreover, the inquiry
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officer has also illegally re-agitated the issue of limitation of

departmental appeal and decided against the appellant already 

decided by departmental authority therefore, the impugned

order on the basis of recommendation of such inquiry report is

illegal and liable to be set-aside. As such, we partially accept

the appeal, set-aside the impugned order, reinstate the

appellant into service with the direction to respondent to

conduct de-novo inquiry including charge sheet, statement of

allegation, providing , opportunity of evidence oral or
i'

documentary to the appellant, opportunity of cross V

examination, issuance of show-cause notice alongwith copy of

inquiry report etc in the mode and manner prescribed under

Khyber Pakhtunkhwa Government Servants (Efficiency & i

Discipline) Rules, 2011 within period of ninety days from the

date of receipt of copy of this judgment. The issue of back

benefits will be subject to the outcome of de-novo inquiry.

Parties are left to bear their own costs. File be consigned to the

irecord room.

ANNOUNCED
04.03.2020

(MUHAMMAD AMIN KHAN KUNDI) 
^ MEMBER

(MIAN MOHAMMAD) 
MEMBER r-''

■v
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Service Appeal No. 398/2016

Appellant alongwith his counsel and Mr. 

Muhammad Jan, Deputy District Attorney for the 

respondents present. Arguments heard and record 

perused.

04.03.2020

Vide our detailed judgment of today consisting of twelve 

pages placed on file, we partially accept the appeal, set- 

aside the impugned order, reinstate the appellant into 

service with the direction to respondent to conduct de- 

novo inquiry including charge sheet, statement of 

allegation, providing opportunity of evidence oral or 

documentary to the appellant, opportunity of cross 

examination, issuance of show-cause notice alongwith 

copy of inquiry report etc in the mode and manner 

prescribed under Khyber Pakhtunkhwa Government 

Servants (Efficiency & Discipline) Rules, 2011 within 

period of ninety days from the date of receipt of copy of 

this judgment. The issue of back benefits will be subject to 

the outcome of de-novo inquiry. Parties are left to bear 

their own costs. File be consigned to the record room.

ANNOUNCED

^ (Ml^MMAD AMIN KHAN KUNDI)
MEMBER

04.03.2020,

(MIAN MOHAMMAD) 
MEMBER

A*'



Counsel for the appellant present. Mr. Ziaullah, 

DDA for respondents present. The case was argued at 

sorne lerigth by the learned counsel for the appellant. 

He pleaded that de-novo enquiry against a government 

servant could only be conducted upon his reinstatement 

' -Jn service. In support of his contention, he pressed into
% i.

service E&D Rules 2011, wherein time and again-the 

term "government servant" was specifically highlighted. 

In the case in hand, the appellant was not reinstated in 

service and two enquires were conducted against him. 

This act of the respondents was illegal and unlawful. On 

a query froj^ this Tribunal to present any case law or 

rules in support of his contention, the leaned counsel 

for the appellant sought time for proper assistance o 

this Tribunal. To come up for further arguments on 

04.03.2020 before D.B.

06.02.2020

Member
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co.se, ,„c .e appe„oo. pceseo.
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. Mr. Zia Ullah

. To come up for arguments on

/h^(M. Amin Khan Kundi) 
Member

None for the. appellant present.- AddI: AG for 

respondents present. Due to general strike of the bar, 
the case is adjourned. Adjourned. Case to come up for 

arguments on 06.02.2020 before D.B.

V
MemberMember

^ -
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11.11.2019 Appellant alongwith his counsel Mr. Shaibar Khan, Advocate 

present and submitted Vakalatnama. Mr. Ziaullah, Deputy District 

Attorney for the respondents present.

This Tribunal vide order sheet dated 17.09.2019 inquired 

about the forum of appellate authority viz-a-viz establishment/staff 

of Senior Civil Judge and learned Additional Advocate General sought

4p,e^to assist the Tribunal on the issue fas*noted above. Learned

counsel for the appellant invited attention to Sub-rule -(a) of Rule-2 

of Appeal Rules, 1986, whereunder the appellate authority has been 

defined. It means an officer or authority next above the competent 

authority. Reference was also made to Sub-rule-^ (i) of Rule-2 and 

Rule-17 of Government Servants (Efficiency & Discipline) Rules 

2^0 ]\ during the course of arguments, as they relate to determination of 

competent authority. He also brought to our notice relevant clause 

of Khyber Pakhtunkhwa Court Regulation No. 1 of 1931 and further 

apprised that a number of cases of similar nature have already been 

decided by this Tribunal, keeping inview the existing 

practice/procedure. There was not at all any confusion that appeal 

against any advers^o^der^pas^ed^ ggamjt ^ employee of 

subordinate judiciar^tne appellate forum was District & Sessions 

Judge. Learned Deputy District Attorney also endorsed the views of 

learned counsel for the appellant. We are in an agreement with the

views expressed by both the parities about the appellate forum. 

Learned counsel for the appellant sought adjournment to argue the 

main appeal. Allowed. Case to come up for arguments on main 

appeal on 05.12.2019 before D.B.

(M. Amin Khan Kundi) 
Member

(Ahmad H^ssan) 
Member
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V Learned’ counsel for the appellant Mr. Zia Ullah learned 

Deputy District Attorney present. Learned DDA seeks adjournment 

to furnish relevant rules as to the forum of appellate authority vis a 

vis establishment/staff of Senior Civil Judge. Adjourn. To come up 

for arguments on 07.11.2019 before D.B.

09.10.2019

Member

Counsel for the appellant present. Mr. Usman 

Ghani, District Attorney for respondents present. Learned 

counsel for the appellant seeks adjournment. Adjourn. To 

come up for arguments on 11.11.2019 before D.B.

07.11.2019

MemberMember

*s«'



t
30.08.2019 Learned counsel for the appellant present. Mr. Usman 

Ghani learned District Attorney for the respondents present. 
Learned counsel for the appellant seeks adjournment. 
Adjourned. To come up for arguments on 12.09.2019 before 

D.B. . ' . ■

C

(Hussain Shah) 
Member

(M. Amin Khan Kundi) 
Member

12.09.2019 Counsel for the appellant Mr. Kabirullah Khattak, Additional AG for 

the respondents present. Learned counsel for the appellant requested for 

adjournment. Adjourned to 17.09.2019 for arguments before D.B.

(Ahmad Hassan) 
Member

(M. Amin Knan Kimdi) 
Member

17.09.2019 Learned counsel for the appellant and Mr. Kabir Ullah 

Khattak learned Additional Advocate General present. During the 

course of arguments, upon query by this Tribunal as to the forum of 

the appellate authority vis a vis establishment/staff of Senior Civil 

Judge, learned AAG seeks time to furnish the relevant rules. 

Adjourn. To come up for further arguments on 09.10.2019 before 

D.B. f

Member
' i

A
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AG forClerk to counsel for the appellant and Addl: 

respondents present. Arguments could not be heard due to Learned
' 02.05.2019

I

Member (Executive) is on leave. Adjourned to 29.05.2019 before

D.B.
;;

C.

(M. Amin Khan Kundi) 
Member

-■

Clerk to counsel for the appellant and Mr. Usman Ghani 

learned District Attorney for the respondents present. Clerk to 

counsel for the appellant seeks adjournment as counsel for the 

appellant is not in attendance. Adjourned. To come up for 

arguments on 19.07.2019 before D.B.

29.05.2019

( M. Amin Khan Kundi) 
Member

(Hu^ih Shah) 
Member

5

Appellant in person and Mr. Riaz Ahmad Paindakheil, Assistant 

AG for the respondents present. Appellant requested for adjournment 

the ground that his counsel is not available today. Adjourned to 

30.08.2019 for arguments before D.B.

7/

19.07.2019
V

on

A
j

(M. AMIN KHAN KUNDI) 
MEMBER

(HUSSAIN 'SHAH) 
MEMBER

;•



VDue to retirement of Hon'ble Chairman, the 

Tribunal is defunct. Therefore, the case is adjourned. To

12.11.2018

come up on 31.12.2018.

31.12.2018 Learned counsel for the appellant and Mr. Usman Ghani 

learned District Attorney present. Adjournment requested. 

Adjourn .To come up for arguments on 25.01.2019 before D.B.

Member Member

25.01.2019 Appellant in person present. Mr. Kabirullah Khattak, Additional AG

alongwith Mr. Riaz Ahmad, Assistant and Mr. Siraj Hussain, 

Superintendent for the respondents present. Appellant requested for 

adjournment on the ground that his counsel is not available today. 

Adjourned to 11.03.2019 for arguments before D.B.

(AHM/i D HASSAN) 
MEMBER

(MUHAMMAD AMIN KHAN KUNDI) 
MEMBER

11.03.2019 Clerk to counsel for the appellant and Mr. Zia Ullah learned 

Deputy District Attorney for the respondents present. Clerk to 

counsel for the appellant request for adjournment as counsel for 

the appellant is not in attendance. Adjourn. To come up for 

arguments on 02.05.2019 before D.B.

•I

&'
Member Member
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Counsel for the appellant and Mr. Ziaullah, Deputy 

District Attorney for the respondents present. Learned 

counsel for the appellant requested for adjournment. 

Adjourned. To come up for arguments on 16.08.2018 before 

D.B.

05.07.2018

V
(Muhammad Amin Kundi) 

Member
(Ahmad Hassan) 

Member

Learned counsel for the appellant and Mr. Kabir Ullah Khattak 

leai'ned Additional Advocate General present. Adjournment requested. 
Adjourned. To come up for arguments on 19.09.2018 before D.B.

16.08.2018

(Muhammad Hamid Mughal) 
Member

(Muhammad Amin Kundi) 
Member

Counsel for the appellant and Mr. Kabirullah Khattak, 

Additional AG for the respondents present. Learned counsel for the 

appellant requested for adjournment. Adjourned. To come up for 

arguments on 05.10.2018 before D.B.

19.09.2018

(M. Amin Khan Kundi) 
Member

(Ahmad Hassan) 
Member

Learned counsel for appellant and Mr. Kabirullah 

Khattak learned Additional Advocate General present. Learned 

AAG stated that record of inquiry, is not available and requested 

for adjournment. Adjourned. To come up for further arguments 

12.11.2018. Record of inquiry be also requisitioned for the 

dale fixed before D.B.

• 05:10.20,18

on

(MuH^mmad Hamid Mughal) 
Member

(Hussain Shah) 
Member
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26.12.2017 Appellant in person present and Addl: AG for the 

respondents present. Written reply on behalf of respondents 

No. 1 & 2 submitted.. To come up for rejoinder and 

ai'gumeiits on 26.02.2018 before D.B.

(Gul Zeb ^lan) 
Member (E)

Counsel- for the appellant and . Additional AG lor the 

respondents present. Counsel for the appellant submitted rejoinder 

which is placed on file. To come up lor arguments on 20.04.2018 

before D.B.

26.02.2018

(M. 1-lamid Mughal) 
Member

(GurZeb
Member

.1.

20.04.2018 Counsel for the, appellant and AddhAG for respondents 

present. Counsel for the appellant seeks adjournment. Adjourned. 

To come up for arguments on 05.07.2018 before D.B.

Kundi)
Member

(Ahmaa Hassan) 
Member

(M.

'i

:* .



%
Counsel for the appellant present 'and 

argued that the appellant was appointed as 

Sweeper in the year 2007. It was further contended 

that the appellant was dismissed from service on 

the basis of absentia by Senior Judge Swabi without 

; serving any charge sheet, Statement of allegation, 

regular inquiry and show cause notice which is 

mandatory under the law.

10/10/2017

Points urged at bar need consideration. The 

appeal is admitted for regular hearing subject to all 

legal objections including limitation. The appellant 

is directed to deposit security and process fee 

within 10 days. Thereafter, notices be issued to the 

respondents for written reply/comments on 

-^27/11/2017 before SB.

Oeposlteff 
Process Fe© >

— —

(GULZEB KHAN) 
MEMBER

Appellant in person present. Mr. Kabir Ullah27.11.2017

Khattak, learned Additional AG for the

respondents present. No one appeared on behalf

of the respondent department. Reply not

submitted. Notice be issued to the respondents'

for attendance. To come up for written

reply/comments on 26.12.2017 before S.IT

(MUHAMMAD HAMID MUGHAL) 
MEMBER

V
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Service Appeal No. 398/20©''^^'*''’•r
\

None present on behalf of the appellant. Mr. Kabirullah 

Khattak; Assistant AG for the respondents present. Notice be 

issued to appellant and his counsel for attendance for 03.10.2017 

before S.B.

12.09:2017

4-
(Muhammad Hamid Mughal) 

Clerk of the counsel for appellant.MMlherKabirullah

Khatlak, Assistant AG for the respondents also present. Clerk

of the counsel for appellant requested for adjournment on the

ground that learned counsel for the appellant is not available

today. Adjourned. To come up for preliminary hearing on

18.10.2017 before S.B.

03.10.2017

(Muhammad Amin Khan Kundi) 
Member

•7

•7 '-K'\«’
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16.08.2017 Counsel for the appellant and Mr. Kabeerullah Khattak, 
Asstt. A.G for the respondents present. Arguments on the 
point of jurisdiction heard. To come up for order tomorrow 
on 17.08.2017 before the Larger Bench.

(M. Hamid Mughal) 
Member

(M. Amin Kundi) 
MerhbenN

cT
hmad Hassan) 
Member^

■-

17.08.2017 Counsel for the appellant and Mr. Kabeerullah Khattak, 

Asstt. A.G for the respondents present. Arguments on the 

point of jurisdiction heard and record perused.

Vide our detailed judgment of today, in connected 

service appeal No. 41/2016, entitled “Zubair Ahmad Vs. the 

Appellate Judge through Registrar, Peshawar High Court, 

Peshawar etc.” this Tribunal has the jurisdiction to entertain 

the appeal. To come up for preliminary hearing before S.B 

on 12.09.2017.

-5

(M. Amin Kundi) 
Member \

(M. Hamid Mughal) 
Member

mnW Hassan) 
Member

i':

• I

T .‘4.
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Agent to counsel for the appellant and Mr. Muhammad 

Adeel Butt, Additional AG for the respondents present. Due to 

incomplete larger bench the case is adjourned. To come up for 

^guments on 16.08.2017 before Larger Bench.

11.05.2017

, (M.Amin Khan Kundi) 
Member

(Ahmad Hassan) 
Member

■ ?-

V*'

'
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Appellant in.persqn- and Addl. AG for respondents present. 
Arguments could not be heard due to non-availability of 

learned Member Executive. Adjourned for: final hearing 

before the larger bench on 10.0,1.2017.

14.12.2016

'T|:* *: j

I I

(MUHAMMAD KHAN AFRIDI)!
CHAIRMAN;

U
D^hmNAZIR)(muham:
MBER ■

■ • ir
(ASHFAQUE TA.T) 

MEMBER
:

;

;
:•

1

Appellant in person and Additional AG for the respondents present.
'4. ; ;

Due to non-availability of learned counsel for the appellant arguments 

could not be heard. To come:up for final hearing on 11.05.2017 before the 

Larger Bench. ■ -

10.01.2017

;
.1

(MUHAMMAD A; KHAN AFRIDI)
.i CHAIRMAN

(MUHAMM. IRNAZ:
emb:

^(ASHFAQUE TAJ) 
MEMBER

MADHASSAN)
MEMBER

i

. ■ .

• •.

L - ■ -zl ^
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Counsel for the appellant 
preliminary arguments, one of the point which came to the notice 

1$ about jurisdiction of this Tribunal in this appeal on which point some 

other appeals are pending before the Hon’ble Chairman Bench 

therefore, the instant case may also be clubbed with the connected

present. While advancing02.08.2016

appeals on 2^ ^ ^ - 'Zi.l

4

Appellant in person and Addl. AG 

respondents present. Seeks adjournment. Adjourned for 

final hearing before the larger bench on 14.12.2016.

for the29.09.2016

(Muhammad Kzim Khan Afridi) 
Chairman

(Pir Bajmsh Shah) 
Men^r

JiHad Aamir Nazir) 
Member

(Mu:Q____
IA <\ '

(Abdul Latif) 
Member

• *

( I

Vi ^ * '1 < . '■ w.

J
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I: ■ Appellant with counsel present. Preliminary arguments heard 

file perused. Through the instant appeal the appellant has
6.05.2016cf-51.

■^1 Mand case
challenged order dated 31.03.2012 whereby major penalty wass removed from service. Laterimposed on the appellant and he was

after the lapse of about 14 months the appellant submitted anit ont. 2 .f 29.5.2013 for his reinstatement 

15.3.2016 after due

a application/mercy petition 

which was processed and finally dismissed 

consideration. Learned counsel for the appellant argued that since

on
S'11: on
1
4

the departmental authority has linally decided the appellants 

departmental appeal on 15.3.2016 therefore instant appeal is within
further assistance and

is.ly. •t.Ih
.f ■
it '' time. However, the matter requires 

clarification. Therefore, pre admission notice^ be issued to the ^ 

learned Addl. A.G to assist the Tribunal on the point of limitation. ;
19.5.2016 before^.B.To come up for preliminary hearing on

§■

iif Member

if.
19.05.2016 Clerk of counsel for the appellant and Assistant AG for 

respondents present. Due to strike of the Bar learned counsel for 

the appellant is not available today before the Court, therefore, 

case is adjourned for preliminary hearing to 2.8.2016 before S.B.

it
If
•ii'' .i'
ti ■

... ■

W:--:T;

S'
Member<■?.

4.;

. /
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V
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f FORM OF ORDER SHEET
I }"r .■H

Court of

:^98/2Q16Case No.,

Order or other proceedings with signature of judge or MagistrateDate of order 
Proceedings

S.No.

321

14.04.2016
1 The appeal of Mr. Fahim Akbar presented today by Mr. 

Sajid Amin Advocate may be entered in the Institution Register 

and put up to the Worthy Chairman for proper order please.

REGISTRAR '
i

This case is entrusted to S. Bench for preliminary 

hearing to be put up thereon

f
2

CH

.!

27.4.2016 Agent of counsel for the appellant present. Seeks 

adjournment due to strike of the.bar. Adjourned for 

preliminary hearing to 6.5.2016 before S.B. ■

*■

1fe-. I
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BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

Appeal No. 3^ §/2Q16

Fahim Akbar Ex-Sweeper, of Senior Civil Judge Swabi 
Establishment District and Sessions Courts Swabi.

(Appellant)
VERSUS

District and Sessions Judge Swabi and others
(Respondents)

I N D E X

PagesAnnexDescription of DocumentsS.No

1-5Memo of Appeal1.
6Affidavit2.

Copies of medical prescriptions, application 
for leave and leave sanctioning order dated 
28.11.2011

A,B & C3. .

Copy of order dated 26.03.2012 D4.
Copy of the Removal order dated31.03.2012 E5.
Copies of mercy petition/ departmental 
appeal and order dated 18.05.2015_________
Copies of the show cause notice dated 
27.05.2015and reply to the show cause 
notice dated 29.05.2015

F&G6.

H& I7.

Copies of order dated 03.06.2015 Charge 
Sheet & Statement of Allegations and reply 
dated 08.06.2015

J, K, L &8. M

Copy of the inquiry report dated 16.09.2015
Copies of Order dated 13.10.2015, charge 
sheet & statement of allegations and reply 
d^ted 19.10.2015

N9.

0, P, Q10. &R

SCopy of inquiry report 20.11.201511.
Copies of show cause notice and reply dated 
08.12.2015 T&U12.

V13. Copy of Order dated 08.01.2016
Copies of the departmental appeal and 
rejection order dated 15.03.2016 Wc&X14.

Wakalatnama15.

Through

IJAZ'ANWAR 
Advocate Peshawar

Advcr^te Peshawar

—I
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BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR^

r ■

^ary• V*

Appeal No. /2016
%

•i;.

Faltim Akbar Ex-Sweeper, of Senior Civil ■: Judge Swabi 
Establishment District and Sessions Courts SwabiJ ? -

(Appellant)~5--

VERSUS /
/

1. District and Sessions Judge Swabi.
2. Senior Civil Judge, Swabi /

/

p (Respondents)
A

/
\

Appeal under Section 4 of the, Khyber 

Pakhtunkhwa
•i

Service Tribunal Act, 1974 

against the Order dated 08.01.2016, whereby 

the removal of the appellant from service has 

been upheld, against which the Departmental 
appeal of the appellant dated 01.02.2016 has 

also been rejected vide order dated 15.03.2016.
...

,1Prayer in Appeal:

On acceptance of this appeal both impiugned 

orders dated 08,01.2016 and 15.03.2016, may 

please be set-aside and the appellant may 

please be re-instated in* service with full back 

wages and benefits of service
\

Rcspectlully Submitted: ,/

That the appellant was appointed as sweeper in the year 2007 in the 
in the District Courts Swabi. It is pertinent to mention here that 
since his appointment the appellant has performed his duties 
assigned to him with zeal and devotion and there was no complaint 
whatsoever regarding his performance.

ever
as

\
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That while performing his duties in the said capacity, mother of the 
appellant got seriously ill as she was suffering from severe kidney 
problem, therefore she was hospitalized at Dr. Ziauddin Hospital 
Karachi for proper treatment. Since there was no other member from 
the family who could look after the mother of the appellant, 
therefore, he applied for Earned Leave initially for a period of ninety 
days which was granted by the Learned Senior Judge Swabi w.e.f 
07.11.2011 to 04.02.20 12. (Copies of medical prescriptions, 
application for leave and leave sanctioning order dated 28.11,2011 
are attached as Annexure A, B & C)

2.

That due to unavoidable circumstances and the physical condition of 
his mother, the appellant could not be able to join his duties even 
after the expiry of his leave, as such he was left with no other option 
except to apply for the grant of extra ordinary leave of 365 days, 
however, the said application was turn down by the Learned Senior 
Civil Judge Swab i.e Respondent No.2. (Copy of order dated 
26.03.2012 is attached as Annexure D).

3.

4. That the appellant was constrained to stay with his ailing mother at 
Dr. Ziauddin Hospital Karachi, as their was no male member of his 
family was available to take care of her therefore, he could not join 
his duties. In this regard the appellant duly informed the respondents.

That later on the appellant was proceeded for absence from duty and 
ex-parte departmental proceedings were conducted against him, 
without serving any charge sheet or show cause notice, the appellant 
was awarded the major penalty of removal from service w.e.f 
31.03.2012 vide order dated 31.03.2012. Copy of the order 
however never communicated to the appellant. (Copy of the 
Removal order dated31.03.2012, is attached as Annexure E)

6. That thereafter the mother of the appellant was discharged from the 
hospital on 17.05.2013 and after the arrival to home town, the 
appellant filed mercy petition on 29.05.2013 against his illegal 
removal from service which was later on converted to departmental 
appeal. The Appellate Authority i.e Respondent No.l partially 
allowed the appeal of the appellant and case of the appellant was 
remanded back to the Respondent No. 2 vide order dated 18.05.2015, 
with certain directions which were self explanatory. (Copies of 
mercy petition/ departmental appeal and order dated 18.05.2015 
are attached as Annexure F & G).

That after the remand, without issuing his reinstatement order, the 
respondent No. 2 served the appellant with show cause notice dated 
27.05.2015, containing the allegations of long absence. The appellant 
duly replied the show cause and refuted the allegations and explained 
the matter in detail. (Copies of the show cause notice dated

5.

was

7.
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27.05.2015and reply to the show cause notice dated 29,05,2015 is 
attached as Annexure H &I).

That thereafter the appellant was served with charge sheet and 
statement of allegations and inquiry officer was nominated to probe 
into the matter vide order dated 03.06.2015, the appellant duly 
replied the charge sheet and refuted allegations vide reply dated 
08.06.2015. (Copies of Order dated 03,06.2015, charge sheet & 
statement of allegations and reply dated 08.06.2015 are attached as 
Annexure J, K, L

8.

That the appellant duly appeared before the inquiry officer, the 
Inquiry Officer after hearing the appellant and examining other 
relevant record on file, submitted his findings, wherein he suggested 
that the appellant may be exonerated from the charges levelled 
against the appellant vide inquiry report dated 16.09.2015. (Copy of 
the inquiry report dated 16.09.2015 is attached as Annexure N)

9.

That the Respondent No. 2 while disagreeing with the findings of the 
inquiry officer, ordered re-inquiry vide order dated 13.10.2015 and 
the appellant again served with charge sheet and statement of 
allegations dated 13.10.2015 which he duly replied vide his reply 
dated 19.10.2015. (Copies of Order dated 13,10.2015, charge sheet 
& statement of allegations and reply dated 19.10.2015 are attached 
as Annexure O, P, Q &R)

10.

That a partial inquiry was conducted and the inquiry officer without 
properly conducting the inquiry to the great surprise considered / 
discussed the issues of limitation of departmental appeal of the 
appellant which was never the scope of the denovo proceedings as 
per the remand order, the inquiry officer submitted his findings 
wherein he recommended that the appellant is not entitled for 
reinstatement. (Copy of inquiry report 20.11,2015 is attached as 
Annexure S)

11.

12. That thereafter, the appellant was served with show cause notice 
which he also replied vide his reply dated 08.12.2015. (Copies of 
show cause notice and reply dated 08.12.2015 are attached as 
Annexure T & U).

13. That without considering the defence reply it was held that the 
appellant was rightly removed from service and the removal of was 
thus upheld vide order dated 08.01.2016. (Copy of Order dated 
08.01,2016 is attached as Annexure V).

That aggrieved from the order dated 08.01.2016, the appellant filed 
hid departmental appeal on 01.02.2016, however, his departmental 
appeal has also been rejected vide order dated 15.03.2016. (Copies

14.
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.
of the departmental appeal and rejection order dated 15.03.2016 
are attached as Annexure V & W).

That the impugned orders are illegal, unlawful, without lawful 
authority, against the law and facts, hence liable to be set aside on 
the following grounds;

15.

GROUNDS OF SERVICE APPEAL:

That the appellant has not been treated in accordance with law, and 
his right secured and guaranteed under the law have been violated.

A.

That the charges levelled against the appellant were never proved 
and this was reason that the inquiry officer in first inquiry 
recommended the appellant to be. exonerated from the charges, 
however quite wrongly another inquiry was ordered.

B.

C. That no proper procedure has been followed before awarding the 
major punishment to the appellant, no proper reinstatement order of 
the appellant has been issued before initiating denovo proceedings 
against him, the inquiry officer recommending the appellant for 
punishment has never conducted inquiry in accordance with law, 
statements of witnesses if any, were never recorded in presence of 
the appellant, moreover the inquiry never probed into the charges 
rather gone into the technicalities i.e limitation which was never his 
scope. Thus the whole proceedings and the resultant impugned order 
is nullity in the eye of law.

D. That the appellant has not been allowed proper opportunity of 
personal hearing before awarding him the major punishment of 
removal from service, thus he has been condemned unheard.

E. That during the inquiry the statement of witnesses were never taken 
in presence of the appellant, nor the appellant was allowed 
opportunity to cross examine those, who may have deposed against 
him.

F. That vide order dated 18.05.2015, the Appellate Authority i.e 
Respondent No. 1 remanded the case of the appellant to Respondent 
No. 2, for proper inquiry about the fact if the appellant was really 
engaged in his mother’s treatment, however during the denovo 
proceedings the said order of the appellate authority was completely 
ignored.

That once the appellate authority i.e Respondent No. 1 decided the 
appeal of the appellant on merit and remanded it to the Respondent 
No. 2, the respondent No.l thereafter was having no authority to 
discuss the question of limitation of the departmental appeal of the - 
appellant, however the Respondent No. 2 by exceeded his authority

G.
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Upheld the removal of the appellant on the sole ground that his 
departmental appeal of the appellant was time barred without 
probing into the charges.

H. That ^ the question of limitation of departmental appeal of the 
appellant was only open to the Appellate authority, once the appeal 
of the appellant was decided by the Respondent No.l on merit and 
remanded the case for re-inquiry, the Competent Authority i.e 
Respondent No. 2 was no authority to re-open the question of 
limitation.

That no proper order of re-instatement of the appellant was issued by 
the competent authority before initiating proceedings against him, in 
the absence of re-instatement order the respondents could not 
proceed against the appellant under the law.

I.

That the appellant never committed any act or omission which could 
be termed as misconduct, the absence of the appellant was never 
willful but was due to his mother illness, the appellant was busy in 
her treatment at Karachi, moreover he also requested for extending 
his leave, however it was refused.

J.

That the appellant has at his credit bright and spotless service career 
the penalty imposed upon him is too harsh and liable to be set aside.

K.

L. That the appellant is jobless since his illegal removal from service.

M. That the appellant seeks the permission of this Honourable Tribunal 
to rely on additional grounds atdhe hearing of this appeal.

It is therefore prayed that on acceptance of this appeal both 

impugned orders dated 08.01.2016 and 15.03.2016, may please be 

set-aside and the appellant may please be re-instated in service with 

full back wages and benefits of service

Through

ijaz;Anwar
Advocate, Peshawar

&r?

-"Aavociftes Peshawar.

4
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BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

Appeal No. /2016

Fahim Akbar Ex-Sweeper, of Senior Civil Judge Swabi 
Establishment District and Sessions Courts Swabi.

(Appellant)
VERSUS

District and Sessions Judge Swabi and another.
(Respondents)

AFFIDAVIT

I, Fahim Akbar Ex-Sweeper, of Senior Civil Judge Swabi 
Establishment District and Sessions Courts Swabi. do hereby 

solemnly affirm and declare that the contents of the above 

Appeal are true and correct to the best of my knowledge and 

belief and that nothing has been kept back or concealed from 

this Honourable Court.

i

•i
1

Deponent

.-.V -

t-
)
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yy Sampi.; Rccvcl: 2i;u7/2012 Depj No:S/D/0 :

Pfi./Cunip: IPD/ ADM NO; K i;QrMH7520097S Year Sex: lA-ina!eAye; .

13cd//: MiCU6Vi:.st Ki p. .Source;

Special Chemistry
'jAgResultgVxl Niiine

CI;,T‘'.Alaied l laomoi^lohir..

A,- 7

Nor Diabclic Individuals9.0 % ■l.S % - 5.9 Yo 
U()k' 6.5 ')o - 7.0 '/o Adcqualc Di:ibclio CoDfro!

Tlicrapciiuc .AdjuslmeiUs 
Rccciinmcnded

i- 8.0 %

CoOiJIlr.llJS

'I'licsc values rcpivseiu i;lyc;ieinic coiuro! over ;i rclrnpeciivc ihrce tnonih.s period. 
. if iYa'ilviscd !o repeal Ic.st aucr ilircc niontli.

\
A*'.

__ ! V :. .
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Name: Maiiia Ref. 1-liy: ■ SOIlAil.ASiiRAl- DR. Lab (Nu: 096235
J

S/O/O : Sample Rec^-ci: 19/01,’'2013 Dept No:

A;4e: 7S Year Sex: l-‘emalc I'ri./Comp: IPi)/ ADM NO: K 000‘L!75?.0()9
; •:

'I c.sl K,I Source: Bed \k. M1CU6

GMaleal Chemistry1
I

i

Tc.st Rcsuil laill’.Ui:

Gli'^'^cc (ras!iny)-(FBS) 90: (70-110) iii” 'i:i]

LljlLBPRarilLK . r

Toial Lipids 
S, ''’'■ulcsleiol

935
200

(600 - 1000) ing/dl
Wiihoui knov.ai CAi9 200 ing.'dl (Dcsiniblo) 
V/iih known C.AD 160 (Opiiinal' ' 
(70- 150)m!;,'cll 
>-•35 mu/dl
Will-,out knoxen CAD •'-;“200 nig/dl (Desirable) 
Willi known CAD <= I 60 ing/di {Opiinm!)

S, ■W-'jIyceridc.s 
1-IDI,. Cholesterol 
L(9L.-,ClH'ilcsiL'rol (Measured)

145
32
170

Retn;irks:
Tc:t !;"s been repeated and rccheckeri..

! !
'lYyinorngisf
I'l'-oaied liy; Syed Mahbooh Ali Vcr. 2.0
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N'linu': 1 laclia Ucf. i'hy: SOiiAll.ASilR..\F DR. Lab ,\o: 097234

y S/D/0 ; -• Sample Ri;c\-d: 20/03/20! 3 ' Dept .\(i:
A<;e: 7S Year St-.\: i'emulo ' Pri./Conip; ItMV AOM \0: R0u04-I75200y

Test Ucc|:/ Source: Ik-d i7: MJCU6

Glinka! Cliesiiistirv>

Te.'it Result Raii»c

. Glucose (rasliiu;)-(!'BS) S5 -,70 ilfl) my/dl
-.7

^ :• UlM.!)JLR()n.{,K

•: Iblal Lipids 
, .S^Clinlcslerol

985 ■ (600 - 1000)mg/dl
Wiihoul known CAD <-200 mg/dt (Desirable) 

• AVitli known CAD <- 160 mg/dl (Opliinai)
[70 - 150) mg/cl!

35 nig/dl
Wiiiioul known CAD <=200 mg/dl (Desirable) 
Wiili known CAD <= 160 ing/dl (Opiimai)

• ISO

i, S. Triglycerides 
| •IlDL, Cholesierul

LpL'k-'bolcslcrol (Measured)

■Remarks:
i .(Tcsl ba.s been re^j^cd and rccbccked.

i •
i- .TcCluiol/igT^t 
IRiepared By: Syed Mahboob Aii Vcr. 2.0

133
30! 160

\
V
\

J'alhor Dale nrPriiit 20/03/2013
,S:i(aplc ii ^inic i 8:05;50i’M

i :

i-
‘; As;pcr tlic above lest result the palicnl adihission No.097234 namely Mst. l laclia is sen: back to 
!. .ikp Dr. Soliail Ashraf. No deficiency found. Over all situation is satisracsory.
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1.,..
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Oesicroi

1200 (AOO- 1000) iiHi'dl
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V.’iOi laiov.'ii CAD <- i 0() ing/dl (,Opiiir.al)
170 - 150) nu/iJl 
^•-'35 mrydl
V/ah.O'Jl iavavvn CAD <-^200 mx'cil (Dcsirab)c) 
Willi kniisvn CaD

235

5. 7;''.'-j,!3-cenclci. 
l-fDiCliuloslcro!
(.I.)!-'- Clioie“;;lerol (iMcasiirccl'j

196
55
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OFFICE QRDfr <1

hereby granted in favour of FahiniAkber
establishment, to avail 90 days 

(Both days inclusive).

Jjaz Ali, Sweeper shall 
mentioned leave period.

> Sweeper of this 

w.e.f 07-11-2011 toearned leave with pay

perform as his substitute for the above-

(EaryalZia Mufti)
Senior Civil Judge, Swabi

Q_F F I r F n P

Copy forwarded for informal

the SFiVTf^p _J ui) r; F SWART
No.

Dated Swabi the^^/^/20t
1

on & eompliance
1. Civil Judge-I, Swabi 

Civil Judge-II, Swabi 
Civil Judge-IV, Swabi 
Official 

Service 

Office. .

2..

3.

4: concern

record of the official
5.
6.

:^HK
S^"ior CMlJudge. Swabi\

r.

\I
f".

I

D:lMy Documeai\KPO to DSUn
ffic« fi(es\l3\OfficialsUOI lyEarned L«veofAqil KPO.doc

i«'iqw<U.M.a

L
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OFFICE ORDER

The application for extraordinary leave tor 365 days 

31.3.2013 submitted by Faheem Akbarw.e.f 1.4.2012 to 

Sweeper court of SCJ„Swabi dated 223^3^As per report of

Clerk of court the maximum period of his services is lour years 

as he was appointed on 2.2.2008. According to Judicial Esta

Code 2011 and Revised Leave Rules 1981, extraordinary leave 

without pay)-(l) Extraordinary leave may be granted(Leave
outside leave account on each occasion upto a maximum period

of five years at a time; provided that the civil servant to whom 

such leave is granted has been in continuous service for a 

. In case a civil servant has notperiod of not less than ten years 

completed ten years of continuous service, extraordinary leave 

without pay for a maximum period of two years may be granted

at the discretion of the leave sanctioning authority, this leave
a civil servant is

. .11

be granted irrespective of the fact whether

a permanent or temporary employee.
Being the leave sanctioning authority the discretion is not 

the establishment of the undersigned has shortage of 

The application is hereby rejected.

can

exercise as
• !"

sweepers./ ‘'X

5X

(FARYAL ZIA MUFTI) 
Senior Civil Judge, Swabi

?/ OFFICF OF THE SENIOR CIVIL JUDGE. SWA_B1

/

■S

/SCJ Dated Swabi. the ^^/2012
Copy forwarded for information to:

X The District & Sessions Judge, Swabi 
Official concerned 
Office copy

Senior Civil Judge, Swabi

(k
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roacij/ a; sin ..ieJ.ir.Quent ci'i'iciai not '^resent. Tao re; J.y

hy Gf:i I’jQvic-'nr c-yi'icial waa not uiaTBClory as

iilnasii or ois mother wliO

s 0 01 b t eti

he Bp.ain tae pie.'a oi

alie,n,cily resid ing in Knrachi i o-r tier treatmonc.

icj or.'Udxeh /iizl. tj;* arpiicaticj to aut^acrt.

MoIS

. meuital recoi'U

Peiirajuenc oi'i'iciai railed bo- attend the D.ti:‘ic<=? oi t'i-’e

t:ie iijquiry ana :.is arpl ic at ion i'ora n j e r s i g n e-c’ t c r a c e 

exti-a ordinary leave lor ^63 days o.e,! 1. ;,.;a'ir to yh •y .^-al >=t •

/.as also turned uoori on

this regard is also placed or: rile, liver the aelirr.,ucst 

C'i'i'ici •! I rni],eh to reouine hi:,- duti.es trem 4 .I .jO '-i’ tj.li

Gop-y ui oli'i-ce oraer

in

LP/u ay •

in bhe light ut rule d-A oi' PW.PP Guvernmffnt Servants 

(gl r •; ciericy rlscipline) Rules the abser;ce ot delinquent

oiricial is wis-xrrGrT''^iIsel^c rrota 'sis uuty. The notice was 

issuea to uiiii ti'^rough rOiVi at ei’cu a-cj-rcuwieagment clue cover

cn his home addi’ess nirectihi^ rii'fi to resuaie hiy cuties 

ort hwit h but no response Vvas received ll’uui nini and notice 

also issued in two newspaper directing him to resufriewas

auty vviinin 11 days o;' lae publicstiori ot that tiotice. He 

failed to resume ms hut:/ even till today hence oh expiry or 

stipulated period given in tne li'ctice i.e. .iO'hi he. is

removed frost his services. Copy of this order J •»'ive,ued

to the official through registered post and to G.O-C to

stop tiis salary from onv.ard. pile be consigned to HR after

its necessary completion Comp ii at ion .
Announced ,
?-] .3.S01P. T) M>•••cn('■

, V' .p(_.l«'uryui ill3

Gerhlbp Civil Juapie, ^pnbi
t
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To

The Honourable Senior Civil Judge 
Swabi

MERCY PETITION FOR REINSTATEMENT INSERVICE) Subject:

Respected Sir,

With great reverence 1 beg to state that:
1. The applicant was appointed as Sweeper by the Departmental 

Selection Committee on 2007.

2. The applicant since the date of his appointment performed his 

duties efficiently and never remained absent from his duty or 

reluctant to perform his job.

3. In the month of November, 2011 applied for extra Ordinary Leave 

for the period of 06-months which most graciously was granted by 

the learned Senior Civil Judge Swabi from 07/11/2011 to 

04/02/2012.

4. During the period of his leave the applicant remained in attendance 

with his mother, who due to her server illness (Kidney Failure) was 

admitted at Dr. Ziauddin Hospital at Karachi (Copies of the 

Treatment documents attached). Even on the expiry of his leave 

period he was unable to leave the side of his ailing mother as there 

other responsible male member in his family to attend to his 

mother, therefore, again applied for an extra ordinary leave, for the 

period of 365-days (copy of the application attached) but 

unfortunately the same was turned down by ' the sanctioning 

authority on the ground of shortage of staff.

was no

f'-t

S -

-A.

a



4 5. The applicant being without options absented from duty for a 

genuine reason i.e. illness of his mother, resultantly an inquiry Vv 

initiated against him and was served with the notice through 

publication for which a reply was submitted before the learned 

Senior CivilJudge Swabi (attested copy attached) but to the ill fate 

of the applicant same was not considered.

6. On 31/03/2012. the applicant was removed from services holding 

him delinquent and wilfully absent.

7. The applicant is neither delinquent nor was wilfully absent from his 

duties, rather he was absence was due to the genuine and 

inevitable reasons i.e. the ailing health of his mother and her 

admission at Dr. Ziauddin Hospital Karachi.

8. Now the applicant is back home as his mother is relieved from the 

said Hospital and sent home, therefore, having already suffered the 

agonies of hospitals, miseries of unemployment, the applicant is 

still without job and means to support his family and bring them 

bread.

It is therefore, prayed that the case of the petitioner may 

sympathetically reviewed and may ve^ graciously be granted another 

chance to serve under your kind supervision, please.

Yours obediently

Fahim Akbar Sweeper 
s/o Karim Dad 
R/0 Kalu Khan

1 ■ir

■i
j
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■■I i1 mOrder

.18.05.2015 .'1i’ 1r;-.--
Petitioner Fahini Akbar with his mcounsel Mr, Adam, Khan 

advocate.present. Arguments heard and record perused.
''k>-• •f

Mr. Fahim Akbar former Sweeper attached to the
establishment of the learned Senior Civil Judge, Swabi

removed from service' on 31.03.2012 vide impugned order 

rendered by the learned Senior

was

Civil Judge. Swabi in her
administrative capacity.

Feeling himself 

filed instant appeal.
aggrieved from the said order, petitioner

. Ti-uly present , petitioner Fahim 

removed .from,

initial stage he was granted 90 days earned leave, 
applied for further earned leave but the 

not grant liim. further desired

Akbar Sweeper got 
service due to his continuous absence rather in 

on its expiry, he
competent authority did 

earned leave. Despite of all 
charge sheet/show cause was issued to the official to find out die 

ground reality of ids excuse i.e. mother’s illness, which i
requirement, fir order to meet the purpose-matter is remanded 

the learned Senior

no

is a basic

to
Civil Judge, Swabi with the directions that she

may analyze whether tnily he was engaged in hi,s mother 
-treatment hnd nursing at Karachi and whetlier there 

body to .look after his mother.
was no other

File be consigned to the record room after necessary
eompletion.
Announced
18,05.2015 ,

(I^iaq'AhmacI)
Se.ssioris Judge, 

Swabi
Disti t

4 r r- r E B
mamemMAD

i Dhtrici c-t. Sifssiahs JuJge,
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. SHQWCAUSE NOTICE

U/S 5 fiii) (b) of the Government Servant Efficiency and Discipline Rules; 2011.

That you Mr. Fahim Akbar ex-sweeper previously attached to the 

establishment of the court of the than Senior Civil Judge Swabi, while posted 

against the post mentioned above committed the following activities which are 

grounds for proceedings against you;

1. That you Mr. Faheem Akbar Ex-sweepe;* while posted as sweeper under the 

establishment of the court of the than Senior Civil Judge, Swabi an inquiry was 

conducted against you on 20.02.2012 due to your absence from duty, wherein 

notices were issued to you even through publication in news papers, but you 

failed to attend the court. Resultantly on 31.03.2012 vide order No. 05 of the said 

inquiry in the light of Rule 08-A of NWFP Government Servants (E&D) Rules 

1973 you was found vyillfully absent from.your duty and consequently you was 

. removed from service while a copy of the said order was sent to you through 

registered post. Thereafter you filed a mercy petition No. 64/6 on 29.05.2013 after 

a lapse of more than 01 year, but due to your absence the same was dismissed in 

default on 22.10.2013.

2. By reason of the above, you appear to be guilty of mis-conduct/negligence as 

defined under rule 3 of the Khyber Pakhtunkhwa Government Servants 

(Efficiency and Discipline) Rules, 2011 and have rendered yourself liable to all or 

any of the penalties specified in rule 4 of the rules ibid.

3. You are, therefore, required to submit your written defense within three days to 

this court of the receipt of this show cause notice.

4. Your written defense, if. any, should reach to this court within the specified 

period, failing which it shall be presumed that you have no defense to put in and 

in that case ex-parte action shall be taken against you.

. 5. Intimate whether you desire to be heard in person.

Faheem Akbar

Dated: 27.05.2015

0
(Sumera Wall)

Senior Civil Judge/Inquiry Officer, 
Swabi

1
\
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Order. No. 01.
20.05.2015

X-

/'
■Instant petition/inquiry file received on remand from the court of 

Honotoble District & Sessions Judge Swabi. Be entered in the relevant register 

withyhs^bld number at neem. Petitioner Fahim Akbar be summoned for

\-

\

/2015.>*

(Sumera Wali)
Senior Civil Judge, Swabi

Order. No. 2.
27.05.2015., Hi

Petitionei7ex-official present. He was served with show cause notice, which has been 
received by him, -while its copy is placed on file. Petitioner/ex-official is directed to submit his

reply within 03 days. File to come up for further proceedings on 03.06.2015.

A
(Sumera Wdli)

Senior Civil Judge/Inquiry officer, SwabiOrder. No. 0.1.
03:06.2015.

i)'

Ex^official/Sweeper present. He submitted his reply, which is not found 

satisfactory. Hence, he

also been leveled against him.

In the light of Rule 10(1) 9a) of Govermnei^t Servant Eficiency 

Decipline Rules 2011, Mr. Ajmal Taliir learned Judicial Magistrate-I, Swabi is 

appointed as inquiry officer “to look into the matter and conclude the inquiry under 

the Govermnent servant (E & D) Rules, 2011 within a fortnight. Moharrir of this 

court IS directed to send instant inquiry to the court of learned JM-I, Swabi 

forthwith. Ex-official/sweeper is directed to appeal- before the said court today and 

to submit his reply before the inquiry officer.

charge sheeted today and statement of allegation haswas

and

^------

DPP

(Sumera Wali)
Senior Civil Judge, Swabi

:-A2
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Or 4.
Intuiry file received fr©m the learned Senior 

Civil Judge, Swabi. Be entered. The ©fficial undei 

in(5^ulry present* Submitted written reply, which i; 

placed ®n file. The ©fficial is directed t® 

his evidence ©n Gf.07.3015.

0S.0S.2015- • .

prcduc
/
/

/

Tahir,
■Judl,; Magistrate-I, Swabi.
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CHARGE SHEET

I, Sumera Wali Senior Civil Judge, Swabi as Inquiry Officer, hereby charge you Mr. 

Faheem Akbar ex-official/sweeper as follows:

That you, while posted against the posts mentioned above committed the following 

irregularities:

a) That you Mr. Faheem Akbar Ex-sweeper while posted as sweeper under the 

establishment of the court of the than Senior Civil Judge, Swabi an inquiry was 

conducted against you on 20.02.2012 due to his absence from duty, wherein 

notices were issued to you even through publication in news paper, but you failed 

to attend the court. Resultantly on 31.03.2012 vide order No. 05 of the said 

inquiry in the light of Rule 08-A of NWFP Government Servants (E&D) Rules 

1973 you were found willfully absent from your duty and consequently 

removed from service while a copy of the said order was sent to you through 

registered post. Thereafter you filed a mercy petition No. 64/6 on 29.05.2013 after 

a lapse of more than 01 year, but due to your absence the same was dismissed in 

default on 22.10.2013.

was

1. By reason of the above, you appear to be guilty of mis-conduct/neglige 

defined under rule, 3 of the Khyber Pakhtunkhwa .Government Servants 

(Efficiency and Discipline) Rules, 2011 and have rendered yourself liable to ail or 

any of the penalties specified in rule 4 of the rules ibid.

2. You are, therefore, required to submit your written defense within seven days of 

the receipt of this Charge Sheet to this court.

3. Your written defence, if any, should reach the inquiry officer within the specified 

period, failing which it shall be presumed that you have no defense to put in and 

in that case ex-parte action shall be taken against you.

4. Intimate whether you desire to be heard in person.

5. A statement of allegations is enclosed.

nee as

(Sumera Wali)
Senior Civil Judge/Authorized Officer, 

Swabi

Cjorntn.
i>s'i ■:t ' ■

V-



STATEMENT OF ALLEGATIONS

I. That you Mr. Faheem Akbar Ex-sweeper while posted as sweeper under the

■ establishment of the court of the than Senior Civil Judge, Swabi an inquiry was

conducted against you on 20.02.2012 due to his absence from duty, wherein

notices were issued to you even through publication in news paper, but you failed

to attend the court. Resultantly on 31.03.2012 vide order No. 05 of the said

inquiry in the light of Rule 08-A of NWFP Government Servants (E&D) Rules 

1973 you were found willfully absent from your duty and consequently was 

removed from service while a copy of the said order was sent to you through

registered post. Thereafter you filed a mercy petition No. 64/6 on 29.05.2013 after

a lapse of more than 01 year, but due to your absence the same was dismissed in

default on 22.10.2013.

II. That in pursuance of the inquiry, you were asked to explain, but your reply is not

found satisfactory.

III. For the purpose of inquiry against the said accused with reference to the above 

allegations, the undersigned is constituted under rule 10 (1) (a) of the ibid rules:

IV. The accused and a well conversant representative of the department/ (COC) shall 

join the proceedings on the date, time and place fixed by the inquiry officer.

(Sumera Wali)
Senior.Civil Judge/Authorized Officer, 

Swabi

b
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Note Reader
25.07.2015

Presence as before. The presiding Officer is on casual leave. To come up ■

for 09.09.2015.

Reader,

Order No Qfi
09.09.2015

The Official under inquiry present before the court. Statement of the 

official recorded. To come up for order on 16.09.2015.

Qaisar Kh^Afridi]
Civil Judge-i/inquiry ker, Swabi

Order No 07
16.09.2015

The official under inquiry namely Fahim Akbar in person present. 
Record perused.

Brief facts of the inquiry are that:
As per record the petitioner Fahim Akber Sweeper applied for 90 days 

earned leave w.e.f. from 07-11-2011 to 04-02-2012. On expiry of the above 
period the delinquent official was found absent, from his duties till 20-02-2012, 

which the clerk of court has submitted complaint against the delinquent 
official on 20-02-2012, proceedings against the delinquent official were initiated
by the then Senior Civil Judge, Swabi on 20-02-2012 and notice was issued on his 
home address to

upon

resume his duties within 03 days, but as per report of the 
concerned Process Server, he was not present at his residence. After that another 
notice was issued to the delinquent official namely Fahim Akber Sweeper for 
publication in the daily newspapers with the direction to resume his duties within 
IS days. On 26-03-2015 reply of the delinquent official received by the court of 
Senior Civil Judge, Swabi, wherein, he requested for further earned leave with
the prayer that his mother is admitted in hospital at Karachi and is in need of 
earned leave. On 31-03-2012 the then Senior Civil Judge, Swabi turned down the
application of the delinquent official and removed him from service.

a mercy petition along with the 
medical documents i.e. medical prescriptions, tests results, discharge slip etc. on
29-05-2013 to the court of learned Senior Civil Judge, Swabi with the request that 
his mother was admitted in Karachi, while the petitioner through his counseh*

The official named above submitted

d
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fCONTINUED ORDER NO 07
16.09.2015

aggrieved from the order of the learned Senior Civil Judge, Swabi filed an appeal 
to the Hon'ble District & Sessions Judge, Swabi. On 18-05-2015 the Hon'ble 
District & Sessions Judge, Swabi remanded the same to the learned Senior Civil 
Judge, Swabi with the direction that it may analyze whether truly he was engaged 
in his mother treatment and nursing at Karachi and whether there was no other 
body to look after his mother?.

So the instant inquiry against Fahim Akber Sweeper attached to the 
establishment of the learned Senior Civil Judge, Swabi was entrusted to this 
Court, vide order sheet No.03 dated 08-06-2015 by the learned Senior Civil Judge, 
Swabi to find out the ground reality of his excuse I.e. mother illness. Perusal of 
the record transpired that the delinquent official had applied for 90 days earned 
leave w.e.f. from 07-11-2011 to 04-02-2012 on account of his mother illness and 
on expiry of earned leave he again applied for earned leave on 22-03-2012, but 
the same was turned down and removal order from service was issuedTjy the 
competent authority. On 08-06-2015 the official was directed to produce his 
evidence. On 13-07-21015, he submit his mother discharge slip from hospital at 
Karachi along with medical documents and produce the copy of the letter of the 

. National Bank of Pakistan Maneri Branch from where he has taken loan for his 
mother treatment. It is also positive evidence that after discharge of his mother 
from hospital at Karachi on 17-05-2013 and after arrival of the delinquent official 
from Karachi to his home towrTRe submitted mercy petition on 29-05-2013 with 
a gap of 14 days after arrival from Karachi to his home. The statements of Mr. 
Sher Zaman and Syed Aqil Shah followed by the delinquent official on 09-09-2015 
as defense evidence were recorded.

1

Perusal of the oral statements of the above mentioned witnesses coupled 
with the medical record, I, find the excuse of the delinquent official namely Fahim 
Akber as a genuine one. I hereby suggest that the official under inquiry be 
exonerated from the charges leveled against him .

The inquiry is hereby submitted' before the Learned ISenioiNcivil Judge, 
Swabi for kind perusal and further necessary action, please. \ \

V
/ (Dai)5ar Khan Afckn

IjHcige-l/InquH'yOfficer, SwabiCivi

I
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OFFICE OF THE SENIOR CIVIL JUGDGE. SWABi

Order. No. 1.
05.10.2015

Inquiry report received from the court of learned Judicial magistrate^, Swabi. Be 

entered. The Ex-official Faheem Akbar be summoned for 13.10.2015.

(Syed liaWtdl^asim)

Senior Civii Misgistrate,'
Sw:iSi

Mr. Faheem Akbar, Ex-Sweeper (to be referred as Ex-official hereinafter) of this

Order. No. 2.
13.10.2015

office, present.

Brief and relevant facts are that the Ex-official applied for ninety (90) days leave 

and same was granted vide office order dated:28.11.2011 from 07.11.2011 to 04.02.2012 

(both days inclusive); the said official thereafter, failed to resume his duty and on the 

report of office dated;20.02.2012 departmental proceeding under the K.P.K Government

initiated against him for his willful absence; after 

issuance of notice on his residential/postal address and publication in press, the Ex- 

official did not appear, however, he sent his reply on 22.03.2012 but did not appear 

before the authority and; on 31.03.2012 was dismissed from service. '

On 29.05.2013 a mercy petition was submitted on behalf of the Ex-official which 

stood dismissed in default on 22.10.2013. It is to be noted that the Ex-official never 

appeared before the authority on any date either in the departmental proceeding or during 

mercy petition.

Servant (E&D) Rules, 2011 were

In the meanwhile, the Ex-official filed an appeal before the Hon’ble District &

Sessions Judge, Swabi and the Hon’ble District & Sessions Judge, Swabi was pleased to

engaged with his mother treatment andremand the inquiry to analyze whether he was 

nursing at Karachi and whether there was no other body to look after his mother.

On the receipt of inquiry, charge was framed and charge alongwith the statement 
of allegations was handed over to the Ex-official and learned Judicial Magistrate-I, Swabi 
was appointed as inquiry officer. The Ex-official was directed to join the inquiry

t •

<A
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» A.

proceeding and to file his written defense. The clerk of court was nominated as 

representative of the department to join the inquiry proceedings.
The learned Inquiry Officer after the examination of the Ex-official and his

witnesses suggested the exoneration of the Ex-official vide order dated:16.09.2015. 

I have gone through the record and arrived at the following conclusion.

. Without touching the merits of the inquiry, lest it may not prejudice the case of 

Ex-official, the record of case shows that no notice was issued to the representative of the 

department and thus, the department was not provided with an opportunity to cross 

examine the Ex-official and his witnesses. . •

Though, the Hon’ble District & Sessions Judge, Swabi was pleased to remand the 

inquiry to determine the fact that if the Ex-official was engaged with his mother nursing 

her and analyze if there was no other body, to look after his mother, however, after 

framing of charge and preparing the statement of allegations it was a full fledge inquiry 

where the department should have been provided with an opportunity not only to cross 

examine the Ex-official and his witnesses but to produce and exhibit the relevant record 

against the Ex-official.

In this scenario of the matter there is no other option but to hold that the inquiry is 

side and against the principle of natural justice: that no one should be condemned

i

one

unheard.

Now that, while not concurring with the findings of the learned Inquiry Officer, a 

fresh inquiry is ^irected In light of Rule 14(VI) of the Government Servant (E&D) Rules, 

2011. A. Syed Zahid Shah learned Civil Judge/Judicial Magistrate-II, Swabi is 

appointed as Inquiry Officer. Fresh charge sheet and statement of allegation handed over 

to the Ex-official. He is directed to file his written defence before the inquiry officer

within 07 days and to appear before the inquir officer as and when directed. File be sent 

to the inquiry officer/J.M-II, Swabi for further proceedings as per law.

V
(SycaHHamid^asinj^

Senior Civil Judge, Swabi.

j'li

• \. \
\

Q
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CHARGE SHEET

I, Syed Syed Hamid Qasim, Senior Civil Judge, Swabi, as competent 

authority, hereby charge you Mr. Fahim Akbar, Sweeper, as follows.

That you, while posted as Sweeper committed the following irregularities:

That you after availing ninety (90) days earned leave from 07.11.2011 to 

04.02.2012 (both days inclusive) failed to resume your duty.

That on the report of the office a notice for resumption of duty was sent to you 

tlirough registered post acknowledgment due at your residential address but 

you failed thus, a publication in press was issued and you were directed to 

resume your duty within fifty (15) days but you failed.

That on your behalf an explanation was submitted but owing to your absence 

and your failure to appear before the authority and to resume your duty you 

were dismissed from your service on 31.03.2013 being found guilty of willful 

absence, misconduct and negligence.

That you filed a mercy petitioner No.64/6 on 29.05.2013 after a lapse of more 

than one year but due to your absence the same was dismissed as default on 

22.10.2013.

2. - By the reason of the above, you appear to , be guilty of misconducted and 

negligence as define under Rule (3) of Khyber Pakhtunkhwa Government 

Servant (Efficiency and Discipline) Rule, 2011 and have rendered yourself 

liable to all or nay of the penalties specified in Rule 4 of the rules ibid.

You are, therefore, required to submit your written defence Within seven days 

of the receipt of this Charge Sheet to the inquiry officer.

Your written defence, if any, shall reach the inquiry officer within the specified 

period, failing which it shall be presumed that you have no defence to put in 

and in that case ex-parte action shall be taken against you.

You must clearly intimidate that whether you desire t^ be heard in person.

A Statement of allegations is enclosed.

a.

b.

c.

d.

3.
. i-

4.

5.

6.

(Sye^^HjH«4d--^siTn)

Senior Civil Judge, Swabi^^
' ^ : .if

, ;;!7v!ai;istr::fy, ■ 7•-•uab!Received Fahim Akbar ________
(Ex-Sweeper at the office of Senior Civil Judge, Swabi)



r :

STATEMENT OF ALLEGATIONS

. I, Syed Syed Hamid Qasim, Senior Civil Judge, Swabi, as competent 

authority, am of the opinion that Mr. Fahim Akbar, Sweeper, has rendered himself 

liable to be proceeded against, as he committed the following acts/omissions, within the 

meaning of Rule 3 of the IChyber Pakhtunkhwa Government Servants (Efficiency and 

Discipline) Rules, 2011.

STATEMENT OF ALLEGATIONS

That the accused official after availing ninety (90) days earned leave from 

07.11.2011 to 04.02.2012 (both days inclusive) failed to resume his duty.

That on the report of the office regarding his absence a notice was sent to him 

though registered post aclcnowledgement due at his residential address but the 

accused official failed to appear thus a publication in press was issued and he 

was directed to resume his duty within fifty (15) days but in vain.

That the accused official did not appeared however, on his behalf an 

explanation was submitted and owing to his absence and his failure to 

his duty, on 31.03.2012, the accused official was dismissed from his service as 

he was found guilty of willful absence from his duty, misconduct and 

negligence.

That the accused official filed a mercy petitioner No.64/6 on 29.05.2013 after a 

lapse of more than one year but due to his absence the same was dismissed 

. default on 22.10.2013. 1

By the reason of the above the accused official appears to be guilty of 

misconducted and negligence as define under Rule (3) of Khyber Pakhtunkhwa 

Government Servant (Efficiency and Discipline)^ule, 2011.

For the purpose of inquiry against the accused official with reference to above 

allegations Syed Zahid Shah, learned Civil Judge/Judicial Magistrate-II, Swabi 
is appointed as inquiry officer Under Rule (10) (l)(a) of the ibid rules^V

1.

11.

m.

resume

IV.

as

2.

3.

\/
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The inquiry Officer shall, in accordance with the provisions of the ibid rules, 
provide reasonable opportunity of hearing to the accused, record.his findings 

and make , recommendations as to punishment or other appropriate actions 

against the accused.

4.

The accused official and Clerk of Court being representative of the department 

shall join the proceedings on the date, time and place fixed by the inquiry 

officer.

4.

(Syed HamTSTQasi 
Senior Civil Judge, Swabi

Sv.vil'-i'Received Fahim Akbar
(Ex-Sweeper at the office of Senior Civil Judge, Swabi)
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SwabiNo Dated 20.11.2015

From; Syed Zahid Shah 

Enquiry office/ JM-II, 

Swabi ' '

To, The Learned, 

Senior Civil Judge, 

Swabi

Subject: ENQUIRY REPORT AGAINS F ACCUSKD
OFFICIAL EAHIM AKOAR (EX-SWEEPERl

Dear Sir,

I have the honour to refer to the above cited subject and to 

state that Enquiry in the subject case is hereby submitted for your record 

and necessary proceedings, please.

Yours faithfully

(Syed Zahid Shah)
Enquiry officcr/JM-Il, Swabi

A
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ENQUIRY REPORI

The inslanl Enquiry file received from the learned Senior Civil Judge. Svvabi 

against the accused/official I'ahim Akbar (Ex Sweeper) of the establishment of Senior 

Civil Judge, Swabi to conduct an enquiry against him under E & D Rules, 2011.

Accused official was summoned who submitted his reply/defense to the charge 

sheet/statement of allegations.

Brief facts necessary for disposal of present Enquiry are that the accused 

official was working as sweeper. He was appointed vide order dated 2.2.2008 {Flag A). 

Thereafter he availed earned leave from'7.11.2011 to 4.02.2012. He was required to join 

his duty on 05.02.2012, but he willfully absented himself and as such has committed 

misconduct. On the report of COC dated 20.02.2012 notice was issued to. accused/official 

for 23.02.2012 (Flag B) by the then learned.Senior Civil Judge, Swabi. Despite notices, 

accused/official failed to appear to join his duty, hence vide order dated 31,03.2012, he 

was removed from his service (Flag C).

The accused/official preferred appeal before the Hon’ble District & Sessions 

Judge, Swabi and vide order of the Hon’ble District & Sessions Judge, Swabi the enquiry 

was remanded to the learned Senior Civil Judge, Swabi to conduct thorough enquiry 

(Flag D). After receiving the enquiry on remand the then learned Senior Civil Judge,

, Swabi .vide order dated 3.6.2015 appointed the then learned Judicial Magistrate-!, Swabi 

as enquiry officer. Pre.sently Qaisar Khan Aifidi the learned Judicial Magistrate-1, Swabi 

after conducting enquiry submitted its report;’the relevant para is hereby reproduced 

verbatim for convenience as under;

y '‘’Perusal of the oral statements of the above mentioned witnesses coupled with 

the medical record, I, find the excuse of the delinquent official namely Fahim Akbar 

genuine one. 1 hereby suggest that the official under enquiry be exonerated from the

charges leveled against him.’’* • -------------------------------- '

As per section 5 of the. subordinate judiciary service Tribunal Act, 1991 which 

is reproduced verbatim for convenience; ^^ ^

"Appeal to Tribunal: Any member of subordinate judiciary aggrieved hv any 

final order, whether original or appellate, made by a departmental authority in respect of 

any of the terms and conditions of his service may, within thirty days of the 

communication of such order to him or within six months of the establishment of the 

tribunal, whichever is later, prefer an appeal to the tribunal ”

The accused official has submitted his ibid appeal which is totally absolutely

- <1 
. i X ao 7 “U

ir^ If151sJ
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as a

/

time barred.

As discussed, above,the accused official had willfully absented himself from.,-- • 
duty after expiry ol'his 90 days earned leaves and his act tantamounfto misconduct and is \
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department wheretotally unbecoming of a responsible government official

confidence is being.posed and reposed.
In the given circumstances in my humble opinion, the appeal submitted by 

petitioner was time barred, .therefore with utmost respect from the order of Hon'ble 

District & Sessions Judge, Swabi dated 18.05:2015, not only a second enquiry can be 

conducted but keeping in view also the indiflerenl attitude of the petitioner, he is not

in a

entitled to be retained/reinstated in service. Submitted, please 23“ ■
■ :

(Syed Zaliid Shah)

Enquiry officer/JM-II, Swabi

SYED 2AH1D SHAH 
Judicial IV!aglstrate-tf 

Swabi

V'
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SHOWCAUSE NOTICE

I, Syed Hamid Qasim, Senior Civil Judge, Swabi, as competent 
authority, under Khyber Palditunkhwa Government Servants (Efficiency and 

Discipline) Rules, 2011, do hereby serve you, Mr, Fahim Akbar Ex- 

Official/Sweepcr, as follow:
that consequent upon the completion of inquiry conducted 

against you by the inquiry officer vide communication No.752/JM-II, Swabi 

dated:20.U.2015and

(i)1.

on going through the findings and recommendations of the 

inquiry officer, the material on record and other connected papers including 

your defence.before the inquiry officer,
I am satisfied that you have committed the following 

acts/omission specified in rule of the said rules.

(ii)

a) Habitually absenting himself from duty without prior approval of

leave, • . '
b) misconduct.

As a result thereof, I as competent authority, arrived at the 

■ conclusion that you were rightly removed from the service vide order No.bS 

dated:31.03.2012 and your appeal before the Hon’ble District & Sessions 

Judge, Swabi was badly time barred thus, you are not entitled to reinstatement 
and I have tentatively decided to impose upon you the penalty of removal from 

service under rule 4(iii) of the said rules.
You are, thereof, required to show cause as to why the aforesaid 

penalty should not be imposed upon you and also intimate whether you desire 

. to be heard in person.

2.

•• 3.

If no reply to this notice is received within seven (07) days or 
not more than fifteen (15) days of its delivery, it shall be presumed that you 

have no defence to put in and in that case an Ex-parte .action shall be taken - 
against you.

4.

A copy of the findings of the inquiry officer is enclosed.

(SYED HAMfBTQASIM)/ 
Senior Civil Judge, Swabr

Enclosed:

Inquiry report..
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To,

The Hon'ble Senior Civil Judge, 
Swabi

REPLY TO SHOW CAUSE NOTICE.Subject:

Respected Sir,

1. That 1 filed appeal before the learned District & Sessions Judge Swabi and the 

learned District the learned District & Sessions Judge, Swabi was please to pass 

following order on 18.05.2015 truly present petitioner Fahim Akbar Sweeper got 

removed from service due to his continuous absence rather in intial stage he was 

granted 90 days earned leave but the competent authority did not grant him 

further desired earned leave. Despite of all no charge sheet/show cause was 

issued to the official to find out the ground reality of his excuse i.e. mother's 

illness, which is a basic requirement. In order to meet the purpose matter is 

remained to the learned Senior Givi! Judge, Swabi with the directions that she 

may analyze whether truly he was engaged in his mother treatment and nursing 

at Karachi and whether there was no other body to look after his mother.

2. That the consents of learned Senior Civil Judge, Swabi dated 09.02.2015 were 

read by the Appellate Authority and after reading. The same passed order dated

18.05.2015 comments of Senior Civil Judge, Swabi read as under:-

The petitioner has been removed from service after conducting 

due inquiry and adopting proper procedure.

The petitioner filed an appeal/rr^ercy petitioner against the order 

of competent authority dated 31.03.2012 within the prescribed 

period. Even he did not bother to appear before the competent 

authority during inquiry.

The petitioner filed mercy petition on 29.05.2013 after a lapse of 

more than one year of the order of removal passed by the 

competent authority on 31.03.2012 which was also dismissed in 

default on 22.10.2013 due to absence of petition.

The petitioner filed instant petition on 09.02.2015 for restoration 

of mercy petitioner No.64/6 which was dismissed on 22.10.2013, 

hence, the petition hopelessly time barred.

I.

IV.

\
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in light of above referred rule as undersigned is not appellate authority, 

therefore, this petition be sent to the Hon'ble District & Sessions Judge, Swabi for 

further orders by adding comments of undersigned.

3. That pursuance of said order of appellate authority, the learned Senior Civil 

Judge, Swabi vide order dated 08.06.2015 appellate inquiry office namely Qaisar 

Khan Afridi Civil Judge, Swabi as inquiry office order dated 08.06.2015 of learned 

Senior Civil Judge, Swabi reads as under. Enquiry file received from the learned 

Senior Civil Judge, Swabi be entered. The official under inquiry present 

submitted written reply, which is placed on file. The official is directed to 

produced his evidence on 09.07.2015

4. That the learned inquiry officer Qaisar Khan Afridi Civil Judge, Swabi exuviated 

me vide order dated 16.09.2015 as per remand order of worthy District and 

Sessions Judge,, Swabi from the charge absence being not intentional but the 

reason for the reason for absence was judicial operative part of order dated 

16.09.2015 as reproduced as under. Perusal of the oral statement of the above 

mentioned witness coupled with the medical record 1 find the excuse of the 

delinquent official Fahim Akbar as a genuine one. I hereby suggest that the 

official under inquiry be exonerated from the charge leveled against him.

5. That the learned Senior Civil Judge, Swabi without giving any reason appointed 

an another inquiry officer namely Syed Zahid Shah Civil Judge, Swabi vide order 

dated 13.10..2015 which is against Rule-6 (d) of E&D Rules-2011 order dated 

13.10.2015 of Senior Civil Judge, Swabi for second inquiry is reproduced.

6. That Syed Zahid Shah the learned Civil Judge/inquiry officer vides his report held 

me guilty recommended not to be retained and services relevant portion of 

inquiry report is as,under submitted. Brief facts necessary for disposal of present 

inquiry are that the accused official was working as sweeper. He was appointed 

vide order dated 02.02.2008 (Flag-A), thereafter he availed craned leave from 

07.11.2011 to 04.02.2012 he was required top join his duty on 05.02.2012, but 

the willfully absented himself and as such has committed misconduct. On the 

report of COC dated. 20.02.2012 notice was issued to accused/official for 

23.02.2012 (Flag’B) by the then learned Senior Civil Judge, Swabi despite notices 

accused/official failed to appear to join his duty, hence vide order dated 

31.03.2012 he was removed from his service (Flag-C).

The accused/officia! preferred appeal before the Hon'ble District,St-'Sessions 

Judge, Swabi and vide order of the Hon'ble District Si SessiofTs Judge, Swabi the

^ •'*''**
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inquiry waS' remained to the learned Senior Civil Judge, Swabi to conduct 

through inquiry on remained the then learned Judicial Magistrate-! Swabi as 

inquiry officer. Presently Qaisar Khan Afridi the learned Judicial Magistrate-1, 

Swabi after conduction inquiry submitted its report; para is hereby reproduced 

verbatim for convenience as under:

Perusal of the ora! statement of the above mentioned witnesses coupled with 

the medical record 1 find the excuse of the delinquent official namely Fahim 

Akbar as a genuine one, 1 hereby suggest that the official under inquiry be 

exonerated frorri the charges leveled against him.

As per sectlon-5 of the subordinate judiciary service Tribunal Act-1991 which is 

reproduced verbatim for convenience: Appeal to tribunal any member of 

subordinate judiciary aggrieved by any final order. Whether original or appellate, 

made by a departmental authority in respect of any of the terms and condition 

of his service any within thirty days of the communication of such order to him 

or within six months of the tribunal whichever is later prefer an appeal to the 

tribunal. The accused official has submitted his ibid which is totally absolutely 

time barred.

As accused above the accused official had willfully absented himself from duty 

after expiry of his 90 days earned leave and his act tantamount to misconduct 

and is totally unbecoming of a responsible government official in a department 

where confidence is being posed and reposed. In the given circumstances in my 

humble opinion the appeal submitted by petitioner was time barred, therefore, 

with utmost respect from the order of Hon'ble District & Sessions Judge, Swabi 

dated 18.05.2015 not only second inquiry cane be conducted but in view also the 

indifferent attitude of the petitioner, he is not initial to be retrained/reinstated 

in service submitted, please.

7. That the learned inquiry officer has totally misquoted section-5 of subordinate 

Judicially Tribunal Act-1991 for declaring appeal of mine as time barred for 

following reason.

Act ibid is for Judicial Officer like. Civil Judge, Senior Civil Judge, Additional 

District & Sessions Judge, District & Sessions Judge and not lower staff.

Section-5 referred above is per services appeal before tribunal whereas appeal 

of mine is before appellate authority within department.

It is discretion of appellate authority to accept a time barred appeal on merit or 

not and it is vary stronger that a lower authority as finding faults is the 

administrative order of his superior officer.

•Istly:

2nd!y:

3rdly:

1—£x3r>-.<n, -•
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4rthly: No reason much less plausible has been given that the mother illness was fake or 

bogus.

The last report is without reason whereas report is well reasoned!

I am innocent.

inquiry report is in line of remained order of the appellate authority.

When appellate authority passed order of remained, means delay was 

conducted.

5thly:

6th!y:

7thly:

Sthly

It is therefore humbly requested that I may please be exonerated of the 

charge and proceeding may please be filed.

Dated:08.12.2015 Your Obediently

r .L
Fahim Akbar S/0
Kareem Dad R/0 
Kalu Khan,
Tehsil Razar, District Swabi

\



t

IN THE COURT OF SENIOR CIVIL JUDGE. SWABI

ri
Inquiry Report received from the court of learned Judicial Magistrate- 

Il/Inquiry Officer. Be registered. Mr. Faheem Akbar Ex-official/sweeper be 

summoned for \ f\

3rder No.l . 
Dated;26.11.2015

( S y ed HapTid'O^ rtn) 
Senior Civil Judge, Swabi

Order No.2 
Dated:02.12.2015

Mr. Faheem Akbar present. The learned Inquiry Officer having

proposed that the Ex-official is not entitled for his reinstatement in service

and has thereby opinioned for his removal from service in accordance with;

the order No.05 dated;31.03.2012. Tentatively, while concurring with the

opinion of inquiry officer, final show cause notice be issued to the Ex-

Official/Sweeper in the light of Rules 14(IV) of KPK Govt: Seiwant

(Efficiency & Discipline) Rule, 2011. He is directed to file his reply within

seven (07) days but not later than fifteen (15) days, positively. On the

submission of his reply file be put up before the undersigned.

\

\
id Qasinfr^

Senior Civil Judge, Swabi

0/^
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Order. No. 5.
08.01.2016

■ Mr. Faheem Akbar, Ex-Sweeper of the establishment of Senior Civil Judge, 

Swabi, hereinafter accused official, after availing earned leaves of ninety (90) days, with 

effect from 07.11.2011 to 04.02.2011, failed to resume his duty thus, on the repon of the 

Clerk of Court of the Senior Civil Judge, Swabi dated:20.02.2012, proceedings under 

Efficiency & Discipline Rules were initiated against him. The accused official 

noticed through registered post, acknowledgment due, dated:21.02.2012, to resume his 

duty within three days, and when the same could not be served, a publication, 

dated:l 1.03.2012, for his resumption of duty,, within fifteen (15) days, was published in 

daily Jihad and Pakistan. The order sheet No.04 dated: 20.03.2012 shows that the accused 

; official never attended .the office nor he resumed his duty; however, an application was 

submitted on his behalf which was placed on file. As the accused official failed to resume 

his duty, vide order No.05, dated: 31.03.2012, he was removed from service. Thereafter, 

after a lapse of 15 months, on 29.05.2013, the accused official submitted

was

a mercy

petition, requesting therein for his reinstatement into service but, did not appear in person

as result whereof the said petition was dismissed in default vide order dated: 22.10.2013. 

On 09.02.2015, the acdused official submitted another petition for the restoration of his 

- earlier mercy petition along with an application for treating the said mercy petitionI as a
i

I y/
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Continued Order. No. 5.
08.01.2016

departmental appeal. While treating the said petition as appeal, the same was forwarded 

to the Hon’ble District & Sessions Judge, Swabi, in his capacity as appellate authority, 

along with the comments of the then Senior Civil Judge, Swabi in terms of Rule 4(2) of 

Government Servant Appeal Rules. '

The Hon’ble District & Sessions Judge, Swabi was pleased to remand the inquiry 

with the following directions:

''Truly present petitioner Fahim Akbar Sweeper got removed from service due to 

his continuous absence rather in initial stage he was granted 90 days earned 

leave, on its expiry, he applied for further earned leave but the competent 

authority did not grant him further desired earned leave. Despite of all no char2e 

sheet/show cause was issued to the official to find oufthe 2round realitv of his

excuse i.e. mother’s illness, which is a basic requirement. In order to meet the
N

purpose matter is remanded to the learned Senior Civil Judge. Swabi with the

directions that he may analyze whether truly he was enea^ed in his mother

\

■r-., V

/c
/ treatment and nursing at Karachi and whether there was no other body to look

.0 , «•/
-Rafter his mother."

In compliance of the said directions, on the receipt of the inquiry file, show 

yhotice was given to the accused official. His reply to the said notice was not found to be

cause

/■

satisfactory thus, the accused official was charged sheeted and statement of allegations 

handed over to him whilst. Judicial Magistrate-!, Swabi was appointed as inquiry officer. ■ 

On 16.09.2015, the learned Judicial Magistrate-I, ..Swabi, after recording the 

statements of accused official and his witnesses recommended exoneration of the accused . 

official. Being not satisfied with the fihdings of the learned Inquiry Officer, Syed Zahid 

Shall, Judicial Magistrate-II, Swabi was appointed as inquiry officer and a fresh inquiry 

was directed against the accused, official.

V.

V
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The learned inquiry officer, without recording evidence of either side, concluded 

that the mercy petition/appeal filed by the accused official is badly time barred and this 

fact coupled with the conduct of the accused official does not entitle him for his

reinstatement in service.

In the light of the inquiry report show cause notice in terms of Rule 14(4) Khyber 

Pakhtunkhwa Government Servants .(Efficiency & Discipline) Rules, 2011 given to the 

accused official to which he filed his reply which is placed on file. The accused official

was heard in person.

The plea of the accused official is that he was busy nursing his ailing mother at 

Karachi and there was no one else to take care of his mother which precluded him to

resiune his duty. .

• The accused official has never pleaded that he was not aware .of the departmental 

proceedings initiated against him. Despite of the fact that he never appeared in person 

before the authority, during the said.proceedings, he after publication of notice in press 

directing him to resume his duty with in fifteen (15) days, submitted an application dated: 

21.03.2012, requesting that his absence from duty from 04.02.2011 to 20.03.2012 be 

converted into leave but never bothered to resume his duty, as directed by the authority,

showing that he knowingly and deliberately absented himself from duty from 21.03.2012 

till 29.05.2013, when, after his removal from service, a mercy petition on behalf of the 

■accused officml was'submitted at the office of the Senior Civil Judge, Swabi. Even on 

29.05.2013, when the' 1®' mercy petition was submitted, the accused official was not 

before the authority. After the submission of said mercy petition, on 18.06.2013, the 

accused official appeared before the authority while on 25-06-2013 and 25.07.2013 his 

brother Naeem Akbar appeared on his behalf but, thereafter no one appeared, thus, the 

said petition was dismissed in default on 22.10.2013. After sixteen (16) months of the 

dismissal of the said petition the accused official submitted yet another petition for the 

restoration of his earlier mercy petition and requested for treating the said petition as
/ ..^departmental appeal.

/

/
/-r /r'-'.

71
f



r"

i
4

Continued Order. No, 5.
08.01.2016

All the these facts shows that the accused official was well aware of the fact that 

. leaves granted to him has expired and on his failure to resume his duty not only 

departmental proceedings have been initiated against him but he has also been removed 

from service. In the publication dated 11.03.2013 the accused official was specifically 

directed to resume his duty and not to submit a reply or petition. As per the said 

directions of the authority the accused official failed to_ resume his duly therefore, the 

accused official was rightly removed from the service as provided for in the Rule 9 ol'the 

KPK Govermnent Servants (Efficiency & Discipline) Rules, 2011. The said rule is 

reproduced in verbatim for easy reference.

/
■.i ■

“Procedure in case of willful absence—notwithMfandln^ anything' to the

contrary contained in these rules, in case of willful absence from duty by a 

Government servant for seven. or more days, a notice shall be issued by the 

competent authority through registered acknowledgment on his home address 

directing him to resume .duty within fifteen days of issuance of the notice, if the

same is received back as undelivered or no response is received from the absentee 

y within stipulated time, a notice shall be published in at- least two leading
I
I C)

.s
i . directing him to resume duty within fifteen days of the publication of

( ^ }
o Vo notice, failing which an ex-parte decision shall be taken against the absentee.

!

. ! On expiry of the stipulated period given in the notice, major penalty of removal
I

tif / from service may be imposed upon such Government servant.'"
/
/ Indeed, as stated in preceding lines, after the publication of notice in press, asking 

the accused official to resume his duty within 15 days, he submitted an application for

converting his absence into leaves and granting him further leaves but, he never appeared 

in person or he resume his duty, thus, owing to his absence, not onl)^tit^aid application

T.--'✓
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turned down but also order was passed by this office in the light of rule 9 of ibid 

removing him from service..

So far as the plea- of the accused official that he was busy at Karachi for the 

treatment of his mother and nursing her is concerned, the accused has submitted 

application referred above, after the publication, issued in two leading newspapers, 

directing him to resume his duty. The said application was prepared and signed by the 

accused official at Swabi as the said application was not received at the office of the 

Senior Civil Judge, Swabi through post from Karachi showing that at the relevant time he 

at Swabi and not at Karachi as alleged by the accused official. After the removal 

from service, the accused official submitted a niercy petition, which too was prepared and 

signed by him at Swabi,'and on 18.06.2013 he attended the office of the Senior Civil 

Judge, Swabi showing that the accused official was at Swabi negating his entire story that 

he was busy in his mother’s treatment and nursing her at Karachi. Moreover, on 

25.06.2013 and 25.07.2013, the accused official attended the office of the Senior Civil 

Judge, Swabi through his^ brother, Naeem Akbar, who is in police service, as admitted by 

the accused official during his personal hearing, negating his plea that there 

else to look after his mother.

For his case, the accused official, during the inquiry produced copy of 

discharge slip and certain medical record, allegedly issued by Ziamd-Din Hospital. 

Karachi. The said documents were never exhibited by him thus, cannot be taken into 

consideration. Moreover, when asked for the final bill issued by the Dr. Zia-ud-Din 

Hospital, he could not produce the same. The hospitals in private sector, while 

discharging their patient, always issue a computerized final bill, through which the record 

of the said patient can be verified. As the accused official could not produce the said bill, 

the documents so produced by him cannot be relied upon. Furthermore, the mother of the 

accused official was allegedly referred to Karachi on a private prescription which do not 

bears the signature and seal of the medical officer issuing it. The said medical officer 

not produced by the accused official to prove the ailment of his mother and to prove the

was

was

was no one

was

4 .
I
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Continued Order, No. 5.
08.01.2016

•

fact that the treatment of the mother of the accused officer was not available at Peshawar

or Islamabad. The other witnesses produced by the accused official are his relatives and

naturally, they would depose in his favour. Thus, they are interested witnesses.

All the above facts show that the accused official was having knowledge

regarding the fact that the leaves grated to him have expired, on his failure to join his

duty disciplinary proceedings have been initiated and during the said proceeding he was

specifically directed through notices at his residential address and publication in press to

resume his duty but he deliberately .and willfully avoided to resume his duty. Thus, was ,

found guilty of willful absence.

So far as the period of limitation provided for appeal against the order

dated:31.03.2012 is concerned Rules 17(1) Khyber PakhtunKhwa Government Servants

(Efficiency and Discipline) Rule, 2011 provides that an accused official has to prefer a

departmental appeal within 30 days from the date of communication of the order of

penalty. In the present case the order was announced on 31.03.2012, and as discussed in

the preceding lines the accused official was in knowledge of the disciplinary proceedings '

against him however, the accused official, after the lapse of 13 months, on,29.05.2013

submitted a mercy petition, a petition very novel to the disciplinary rules. The said

petition after being dismissed as default, on 22.10.2013, the accused official, 
r.

09.Q2.20I5, submitted an application for the restoration of said mercy petition after a
/

lapsc'ofsome 16 months. All these facts very clearly shows that the mercy petition, or forI
that/purpose the appeal, by the accused official was badly time barred. The accused

f

r*-------------------
official was not only under obligation to ask for the condonation of the delay through 

- ' i . .' ^
application but was also bound to explain the delay of each day. The record manifest that 
■ / ---------------------------------------------------------------------------------------

the accused official has never requested any forum for the condonation of the delay and it 

was therefore that, the Hon’ble District & Sessions Judge, Swabi while, remanding the 

disciplinary proceedings, has not passed any specific ordedn this respect. In this

I

I on

7'

/

an

scenario
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of the matter the learned Inquiry Officer has rightly concluded that the appeal by the 

accused official is time barred and in my humble opinion the delay by the accused 

official has never been condoned by the appellate authority.

These facts clearly manifest that the accused official after being found guilty of 

willful absence was rightly removed and his conduct shows that the same was not ot a 

good and disciplined official, thus, he is in no way, entitled for his reinstatement into his

service.

While concurring with the findings of the learned inquiry officer, the instant 

proceedings be filed after necessary completion and compilation.

Copy of this order be forwarded to the Hon 'ble District Sessions Judge. Swabi

for his kind information.

m^-Qflsim) •
Seriipri@Sntidge, Swab^uthority.
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The Hon’ble District & Sessions Judgef* ,' - 
Swabi «h *

\i>.
DEPARTMENTAL APPEAL / REPRESENmflON-AQtlNST THE

DISMISSAL ORDER PASSED BY LEARNED^SENIOR CIVIL

/

JUDGE-SWABI/ATHORISED OFFICER THROUGH ORDER N0.5

DATED 08-01-2016

Respectfully Sheweth;

1 That the appellant was appointed as Sweeper by the departmental 
selection committee in the year 2007 and was working at the disposal 
of respectable Senior Civil Judge Swabi to the entire satisfaction of 

the authority.

2. That the appellant applied for extra ordinary leave for a period of six 

(6) monthswhich was granted by the learned Senior Civil Judge 

Swabi with effect from 07/11/2011 up to 04/02/2012. Copy attached 

as annexure “A”.

3. That the mother of the appellant was seriously ill and was suffering 

from kidney problem for which purpose he remained associated with 

her as she was hospitalized at Dr. Ziauddin Hospital, Karachi vide 

medical treatment reports of the hospital concerned. Copy attached 

as annexure‘’B”.

4. That due to unavoidable circumstances the appellant could not be 

able to attend his duties on the expiry of his leave period, as such left 
with no option except to apply for another period of extraordinary 

leave of 365 days_vide'eopy“6f^“appH^tion of the appellant which

1

15-3 4 I
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application was 

sanctioning authority.

turned down for the reasons best known to tt‘d

5, That the appellant was left with no option except to serve stay with 

his ailing mother at Dr. Ziauddin Hospital at Karachi as he was the 

only piece of his family to serve his seriously sick mother which fact 

could be substantiated from the medical treatment but even then an 

inquiry was initiated against him and he was served with show cause 

notice which notice duly replied, but the to the utter surprise of the 

appellant the same was not considered vide copy of reply.

6. That in view of the above sorry state of affairs, the authority removed 

the appellant from service on 31/03/2012 on the ground of delinquent 

and willful absent. Copy attached as annexure ''C”.
f

7. That the appellant then moved a mercy petition which was converted 

into departmental appeal vide which the learned District & Sessions 

Judge, Swabi allowed the same and the case was remanded back to

."'^t'he learned Senior Civil Judge/Authority with certain directions which 

,p#'are self-explanatory. Copies of mercy petition/departmental appeal 
V' ' and order of learned D&SJ Swabi is attached for ready reference as

annexure "D & E”.

Q> .\T"'

■ 8. That after remand, the learned Senior Civil Judge/Authority in 

compliance with directions of the remand and order of learned D&SJ, 

Swabi, Show Cause Notice was served upon the appellant which was 

duly replied but the learned SCJ, Swabi was not convinced with the 

reply as such the appellant was charge sheeted and statement of 

allegations was handed over to the appellant and Judicial Magistrate- 

l, Swabi as appointed as inquiry officer. Copies are attached as 

annexure "F”.

9. That vide a comprehensive inquiry report of,the learned JM-I, Swabi, 

dated 16-09-2015 the learned Inquiry Officer recommended the 

exoneration of the appellant from the charges leveled against him in

!!
2

I
:.yi^.



view of peculiar facts and circumstances of the case. CopyJ^R^rt

is attached as annexure "G".
*?- •

the learnedThat astonishingly, without any rhyme of reason
Swabi while disagreeing with the above

10.
Senior Civil Judge 
mentioned comprehensive report based on real facts; another inquiry
officer (Syed Zahid Shah, JM-ll, Swabi) was entrusted with the inquiry

again reopened and rather a trialof the appellant and the case
initiated vide order date 13.10.2015

was
of SCJ, Swabi asdenovo was 

annexure "H".

That the vide inquiry report of learned JM-ll, Swabi a very 

ambiguous report was given which was based shocking findings
11.

concurred by the learned SCJ, Swabi/Authority
which findings were 

as such the appeilant was removed from his services , hence this 

report and impugned
t

■‘"order are attached as annexure
S'-’'

GROUNDS;
That the impaghed order is against iaw and facts, hence liabie to be 

set aside.
a.

has .exceeded his powers by givingb. That the learned SCJ/Authority
findings of those issues which were out of his domain.

advanced by the learned SJC/Authorityc. That no reasons have been
by disagreeing with the earlier inquiry report of the learned JM-I 

Swabi as such committed illegality.

self-assessment of the learned thed. That impugned order is based on 

SJC/Authority which is not sustainable.

, result of misreading and non reading of 

record, hence the appellant has wrongly
e. That the impugned order is

the material available on
been removed from-service'while ignfFSi'the heart touching fact of

1 \
3
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5' the ailing mother of the appellant who lastly left for eternal abode 

which fact has totally been over looked as such deprived the 

appellant of his only source of livelihood.- *

f. That the appellant has never been delinquent or willful abasentee, 

rather his absence was based on cogent reasons which fact could be 

substantiated from medical reports followed by learned JM-I, Swabi 

inquiry report but to the.utter surprise of the appellant, these materials 

evidences have been ignored and a complicated and heavily worded 

order was passed by the learned authority impugned herein this 

appeal., ,

g. That the appellant is the only bread earned of his family and removal 

from services has further enhanced his sufferings and agonies which 

has made the appellant victim of circumstances as such he may 

kindly be dealt compassionately and be reinstated in service even on 

■ .^iv'humanitarian grounds:
■

I

h. That the appellant urges other grounds at the time of hearing of this 

appeal with the kind permission of your good self, hence this appeal 

with the following prayer;

It is, therefore, prayed that on acceptance of this 

appeal/representation, the impugned order of learned Senior Civil 

Judge, Swabi may kindly be set aside and the appellant may kindly 

be exonerated from the charges leveled against him and his services 

may kindly be restored i.e. the appellant may be reinstated and

obliged.

yours obedientlyDated

/]A?1
pellantFahim

Sweeper)
Through Counsel

* Sir

d-Mukhta 
Advocate,^ Hifeh Court At'. ^ ^ j 4

i
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IN THE COURT OF ISHTIAQ AHMAD
' ' ' DISTRICT & SESSIONS JUDGE, SWABI

t
Service Appeal Nq.06/6 of 2016

01.02.2016
r5.03.2016

Date of Institution 
Date of Decision...

Faheem Akbar, Ex-Sweeper of Senior Civil Judge, Swabi 
Establishment .Appellant/petitioner

JUDGMENT
15.03.2016I Appellant namely Faheem Akbar Ex-Sweeper (BPS-) of learned 

Senior Civil Judge, Swabi establishment present in person, who previously

through order dated 02.02.2008 was employed as Sweeper, the said ex-
/, •

official vide order of the learned Senior Civil Judge, Swabi, office bearing 

N0.749-52/SCJ dated 28.11.2011 on his request was granted earned leave 

with effect fi-om 07.11.2011 to 04.02.2012 (90 days) on full payment of 

monthly salary, but on the expiry of earned leave tenure, official absented 

himself, hence, in the light of office report dated 20.02.2012 about his un

intimated absence from service, disciplinary proceedings were initiated and 

was severally directed to assume his duty but in vain, qua publication for 

resumption of duty was made in newspapers i.e. Jihad and Pakistan but 

'despite of all, the appellant/official discarded to join the duty, eventually by 

|\'^\der dated 31.03.2012 issued by the learned Senior Civil Judge, Swabi 

(Authority) he was removed froni the service.1It
/

Subsequently on 29.05.2013 after elapse of 13 months and 28 days, 

appellant namely Faheem Akbar submitted a miscellaneous nature 

application No.64/6 titled.as Mercy Petition before the learned Senior Civil 

Judge, Swabi (Authority) for reinstatement in service, wherein he mainly 

urged that, his mother was admitted in Dr. Zia-ud-Din Flospital Karachi, 

such severe ailment of his mother caused serious interception in his way to 

join the duty because none else male member of the family was available to 

take care of her, rather he previously also moved a distinct application 

seeking approval for grant of 365 days extra-ordinary leave but said 

application was turned down by the Authority.

II

rr
1

i
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This application vide earlier order of Senior Civil Judge, Swabi 
(Authority) dated 22.10.2013 was dismissed in default, against which order 

appellant/petitioner namely baheem Akbar filed departmental 

Appeal/Mercy Petition in this Court, rather by virtue of order of this Court 
dated 18.05.2015, matter was remanded back to the learned Senior Civil 

Judge (Authority), Swabi for reappraisal of the request of the 

appellant/petitioner, with the direction to issue Show Cause,notice and find 

out the ground reality of advanced excuse i.e. mother’s illness coupled with 

the fact that truly appellantypetitioner was engaged in his mother’s nursing 

at Karachi and there was no other body to look alfer her.

On its turn, the required directions were complied with, after 

of Show Cause notice and receipt of its reply Mr. Qaiser Khanissuance
Afridi Civil Judge/Judicial Magistrate-I, Swabi was appointed as enquiry 

officer, who furnished the desired report but leaiued Senior Civil Judge,
Swabi (Authority) not concurred with this report and on the event, 

^ appointed Syed Zahid Shah, Civil Judge/Judicial Magistrate-Il, Swabi 

fresh enquiry officer, who submitted the needed report which perse is vice-

as

I

to the appellant/petitioner’s agitated stance. Ultimately on the dint of 

impugned order dated 08.01.2016 learned Senior Civil Judge, Swabi 

^‘Jort®-ii(^JX(Authority) in coincide to the latter officer enquiiy report held the 

^ ^^■^'Ar.pellant/petitioner ineligible to be reinstated in his previous service.

versa( '

■

o' .
\

@ 1 Against said order appellant/petitioner by way of instant application 

^®='^^!.M^olicited for the desired relief of reinstatement in service.

#■/

■s
O'ov

I have gone through the record and heard the arguments of leai ncd 

counsel for appellant/petitioner.

Entire background of the matter has been elucidated and highlighted 

in the preceding paragraphs, viz-a-viz order of die learned Senior Civil 
Judge, Swabi (Authority) dated 08.01.2016 when focused, lumishes 

. ' complete elaborative detail with legal provisions.

‘ Notwithstanding above, upon the issuance of removal from service 

ordeiwdated 31.03.2012, by the appellant/petitioner after elapse of 13
5b

V f
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/ .

months and 28 days, on account of Mercy Petition No.64/6 the learned 

Senior Civil Judge, Swabi (Authority)

restoration in ser\dce and since its inception invariably reason 

that, appellant/petitioner’s mother ailment i 
duty and in such connectivity he remained 

Doctor Zia-ud-Din Hospital Karachi.

approached with the request of

was urged 

intercepted him to assume his 

engaged with his mother in

was

In support of his claim appellant/petiti produced discharge slip
of Dr. Zia-ud-Din Hospital Karachi, which purports that, Msr. Hadia 

admitted

loner

was
on 31.10.2011 and discharged 

document related to ibid discharge slip 

alien to the general principle of prudence that,

on 17.05.2013. No original 
was produced, simultaneously, it is

a patient for too much long 
period can remain admitted in a private medical institute rather in support

or other 

no independent

of this document no payment receipt of llnal medication bill
charges is available. Apart to it, in the process of enquiry

and reliable proof to vindicate tlie appellant/petitioner’s grievances was
furnished, merely in cursory manner irrespective to the appellant/petitioner, 

were adduced, who ftirnished 

testification before the learned enquiry officer.

two other witnesses meaningless oral

Nevertheless pursuant to clause 17 of Khyber Pakhtunkiiwa 

and Discipline)
accused/official who has been awarded any penalty, within thirty days from 

the date of communication of the order is

Government Servants (Efficiency Rule.s, 2011

competent to prefer departmental
appeal to the appellate authority.

Since after passage of 13 months and 28
brought Mercy Petition No.64/6 on 29.05.2013 before the learned Senior
Civil Judge, Swabi (Authority) wherein for single date i.e 18.06.2013 he is 

Nnarked as

days appellant/petitioner

personally present and for rest of dates either none or his brother 

On 22.10.2013 said petition
\

attended the proceedings, ultimately
diwiis^d in default and after 15 months and 18 days thereto, petition

N.yS/6 was brought on 09.02.2015 before the learned Senior Civil ,
Swabi (Authority), which in i

was

.
Judge,

in its continuation was forwarded to this Court,
being appellate authority.



f /
/

\
te.

Above explained 

.. unappreciable, which is i
conduct of the appellant/petitioner is

in sheer disregard to rules framed for tlie purpo 

and further affirms that, appellant/petitioner in the matter with candid 

aptitude remained negligent from which conduct can safely be elicited that, 

he remained unsuccessful in

really his mother ailment foreclosed him 

assumption of his official

se

the event of conduct of enquiry to fortify that,

to approach the office for
assignment, but has designed a parallel story, 

wherefrom it can be conceived that, he appears to have remained engaged

in some unveiled affairs and has irrationally designed transaction in sham 

of his mother’s ailment. He has not
intimations/directions of the learned Seni

actively carried out the 

Civil fudge, Swabi (Authority) 

and actual reason of his

lor
and deliberately discarded to furnish substantial 

' absence viz-a-viz subsequent to removal from service with regard to the 

appearance and to

^
request of reinstatement in service his attitude toward 

defend fiis

; lib.erally.in lenient manner.
was too negative, hence, he is disentitled to be treatedcause

Resultantly instant appeal/petition being devoid of merits iIS hereby
dismissed.

File be consigned to the record room after necessary completion.

( mTVtnfiad)
Sessions .ludge,

Swabi

Ceitificate

Certified that the judgment above consi.sts of' 04 
pages, each page whereof has been signed by me after
making necessaiy corrections therein.

District

^ .

s
Sessions Judge,/Ippf/C.TftOO

Jr. ta o. >
- V '

frj 0-:

.ati? i.-ii 
. ee c'f

1^3
/ •} ■ u •

.Court ■ -
; r. ...............

fst r*or»V»‘=
Urgent K. C. '
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POWER OF ATTORNEY
t

aui^In the Court

For!
}Plaintiff 
}Appellant 
jPetitioner 
} Complainant

VERSUS
aJ '/?n^

*

Appeai/Revislon/Suit/Application/Petition/Case No.

} Defendant 
} Respondent 
} Accused
/

of
Fixed for

I/We, the undersigned, do hereby nominate and appoin':

IJAZ ANWAR ADVOCATE, SUPREME COURT OF PAKISTAN

my true and lawful attorney, for n;e.
in my same and on my behalf to appear^ ________to appear, plead, act ar;l
answer in the above Court or any Court to which the business is transferred in the abov: 
matter and is agreed to sign and file petitions.. An appeal, statements, accounts, exhibit:. 
Compromises or other documents whatsoever, in connection with the said matter or any 
matter arising there from and also to apply for and receive all documents or copies o ' 
documents, depositions etc, and to apply for and issue summons and other writs or sub
poena and to apply for and get issued and an'est, attachment or other executions, warrants 

order and to conduct any proceeding that may arise there out; and to apply for and 
receive payment of any or all sums or submit’for the above matter to arbitration, and to 
employee any other Legal Practitioner authorizing him to exercise the power and 
authorizes hereby conferred on the Advocate wherever he may think fit to do so, any other 
lawyer mav be appointed by my said counsel to conduct the case who shah have the same 
powers.

or

AND to all acts legally necessary-to .manage and conduct the said case in all 
respects, whether he;-ein specified or not, as may be proper and expedient.

AND I/we licreby agree to ratify and ccnfirrn ail lawful acts done on my/our behalf 
under or by virtue cf this power or of the usual practice in such matter.

IM^OVIDLR :t!ways, that 1/we undertake at. time of calling of the case by the 
Cuurl/my aulhori/.cd agent shall inform the Advocate and make him appear in Court, if the 
case may be dismissed in default, if it be proceeded ex-parte the said counsel shall not be 
held responsible for the same. All costs awarded in favour shall be the i-ight of the counsel 
or his nominee, and if awarded against shall be payable by me/us

IN WITNESS whereof I/we Ir.n/c hereto signed at 
_______________ _____day to_.............. ... ;.... ... .... the yearthe

Hxecutant/Lxecutants__________________
Accepted subject to the terms regarding fee

T7
Ijaz Anwar

Advocci'c rligh Couris & Supreme Conn ol' PiikisU(]
Ai:V{)( A’l !;;.S. J.in.Al, AHVI.S<)iiN. .Sl'.liVK'!•: X I.AlUIUH I.AW ( (tN 

I'Durlii I'l'.uif, Uiknir !’I;i/;i.Sik!c1:u' Uoail, !'csliaw;!>; •- 
1WU-:'272154 Mcikilc-(n'O-'U07225A
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BEFORE THE KHYBER PAKHTUNKHWA

SERVICES TRIBUNAL, PESHAWAR
398/2016DEPARTMENTAL APPEAL

Fahim Akbar .. .Vs.... D&SJ, Swabi

PARAWISE COMMENTS ON BEHALF OF RESPONDENT NQ.l & 2

FACTS/PRAYER IN APPEAL

Para 1 to 15 need no comments.

GROUNDS OF SERVICE APPEAL

Incorrect the process of inquiry was carried under the 

law.
A.

B. Incorrect, the inquiry was marked to Inquiry Officer as per 

E&D rules 2011, upon which the inquiry officer conducted 

proceedings of inquiry in accordance with law.

C. Incorrect, all proceedings including the inquiry were 

conducted under the law.

D. Incorrect, hence denied. The appellant was given every 

reasonable opportunity for personal hearing.

E. Incorrect.

Incorrect.

G. Incorrect.

Incorrect.

The Competent Authority could decide the question as per 

law.

F.

H.

I.

J. Incoirect.

E:\0ffice files\185\20lAComm6nts Fahim Akber Sweeper 22-ll-2017.docx
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: ,•<

Correct to extent that prior to dismissal, no penalty has 

been imposed upon the appellant in his service carrier. 

The instant dismissal, however, is in accordance with law. 

No comments.

No Comments. The worthy Tribunal is competent to 

decide.

K.

L.

M.

It is humbly prayed that the appeal may be dismissed.
f

.^7
.\V

Muhammad Adil Khan 
District & Sessions Judge, 

Swabi a//v a tx

Districts Sessions
Swabi

E:\Offlee flles\185\2017\Corrments Fahim Akber Sweeper 22>ll-2017,docx

;
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In Re: Service Appeal No

VERSUS
■il

Fahim akbar ‘Hi'

I a S.J. SWABI
V!

-14
5

Respectfully Shewpfh*- ■ ^*r.

!■.

!l
ON FACTS

No comments.
5^i

ON GROUNDS ,'X
I

■5
iw•i'A. Contents incorrect. No proper i

inquiry as is ^quired under the

law has been conducted in the mattW. Co|ents of para A of 

the appeal are true & correct.

B. Contents incorrect,: contentj; of para 

& correct.
!

C. Contents incorrect,

& correct.

D. Contents incorrect,

& correct.

E. Contents incorrect,

& correct.

F. Contents incorrect,

& correct.

G. Contents incorrect, contents of Para G 

& correct.

i

P 3fDpeal are true
'■

),•

4V

contents of para C of th6 appeal are true
•>

contents of para D of the appeal are true
i' "I•i :

V

i:
contents of para E of the: appeal are true

contents of para F;of the appeal are true

! ?

I
Of the'appeal are true

;s

<4
1:4

' .if
■:d ■\ i



T

H. Contents incorrect, contents of Para H of the appeal 

& correct.

I. In reply to Para I, it is submitted that the competent authority 

has not acted in accordance with law.

J. Contents incorrect, no proper inquiry was as is required under 

the law has been conducted in the matter. Contents of para J 

of the appral are true and correct.
>. ■

K. No comments to ;the extent of admission, r?est of the Para is
V

false and incorrect. Contents of the Para K>of the appeal 

true and correct.

L. No comments.

M. No comments".

are true

'k
f. .

are
.!•;)
:K
■i!

VI'

■6

K-'.M,

/t is, therefore, humbly prdyed that appeal
: ■ 'I

of the Appellant may very sraciously be at^wed os prayed 

for therein, with costs. M
■f

iAppellant

'Through; h.
YASlt;

ALEEM>
A C

JAWAD UR REHMAN
Advocates, Peshawar

i;

Dated:

AFFIDAVIT:-

I, fahim akbar, do hereby solemnly affirrh and declare on 
oath that all the contents of rejoinder are true and correct to 
the best of my knowledge and belief and nothing has been 

concealed or withheld from this Honourable Couiyt.

deponeKIt
f
I
I\
'.V
■4!
r-

i-
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f: In Re: Service Appeal No^.yg/»/^

Fahim akbar V E R S IJ S D a S. J. SWABI

Bespectfuiiy Shpwpfh--

4

•>
ON FACTS

: ■>

No comments.
i''

^grounds

A. Contents incorrect.

law has been conducted in the matter, 

the appeal are true &

B. Contents incorrect,

& correct.

C. Contents incorrect,

& correct.

D. Contents incorrect,

& correct.

E. Contents incorrect;'

& correct.

E. Contents incorrect,

& correct.

G. Contents incorrect,

& correct.

No proper inquiry as is required under the

Contents of para A of

correct.

contents of para B of the appeal are true

contents of para C of the appeal are true

contents of para D of the appeal are.true
■■y

contents of para E of the appeal are true

contents of para F of therappeal are true

contents of Para G of the appeal are true

iD
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KHYBER PAKHTUNKWA SERVICE TRIBUNAL. PESHAWAR

mNo. /ST Dated 2020

To
The Senior Civil Judge,
Government of Khyber Pakhtunkhwa, 
Swabi.

Subject: - JUDGMENT IN APPEAL NO. 398/2016. MR. FAHEEM AKBAR.

I am directed to forward herewith a certified copy of Judgement dated 
04.03.2020 passed by this Tribunal on the above subject for strict compliance.

Enel: As above

KHYBER PAKHTUNKHWA 
SERVICE TRIBUNAL 

PESHAWAR.

1

feilI’l
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