&
-
i

D * . BEFORE THE KHYBER‘PAKHTUNKHWA._S_ERVIQ TRIBUNAL
@ B | PESHAWAR

SERVICE APPEAL NO. 398/2016

Date of institution ... 14.04.2016
Date of judgment ... 04.03.2020

Fahim Akbar Ex-Sweeper, of Senior Civil Judge Swabi
- Establishment District and Sessions Court Swabi
(Appellant)

VERSUS
1. District and Session Judge Swabi.

2. Senior Civil Judge, Swabi. A
' (Respondents)

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA - &
SERVICE TRIBUNAL ACT, 1974, AGAINST THE ORDER DATED :
08.01.2016, WHEREBY THE REMOVAL OF THE APPELLANT.
FROM SERVICE HAS BEEN UPHELD, AGAINST WHICH THE

' DEPARTMENTAL APPEAL OF _THE__APPELLANT DATED
01.02.2016 HAS ALSO BEEN REJECTED VIDE ORDER DATED
15.03.2016. ‘ ' '

~ Mr. Shaibar Khan, Advocate ‘ | . For appellant.
‘g; Mr. Muhammad Jan, Deputy District Attorney .. For respondents.
AN ' '

\Y

™ . ‘ ' ' A
j\§p Mr. MUHAMMAD AMIN KHAN KUNDI .. MEMBER (JUDICIAL)

N\ MR. MIAN MOHAMMAD " MEMBER (EXECUTIVE) -

. JUDGMENT

MUHAMMAD AMIN KHAN KUNDI, MEMBER: - Appellant
along\Nith his couhSel and Mr. Muhamméd Jan, Deputy Diétrict
Attorhey for the Jrespond'ents present. Arguments heard and
.r‘ecbord perused. | |

2 | Brief facts of the case as per present se-rvi,c-e appeal are |
‘that the appellant was serving as Sweeper in the Court of

—fSevniorCivii Judge Swabi. He submitted application for ninety . |
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‘days leave to_thé cqtrppe':t_ent agltpgg‘i?\ty for taking his mother to

‘ Karachi for treatmeﬁf. The said applicétion was allowed by the

~competent authority and he was 'aII»owed to avalil 90, days

_earned leave with»effect' from 07.11.2011 té 04.02.2012 (both

days inclusive). The cépy of sanctioned o'rder of competent

~ althority is available on récord. After expiry of the said leave,

“the appellant submitted appl'ication for extra-ordinary leave for

| 365 days with effect from 01.04.2012 to 31.03.2013 but the

‘same was rejected vide order dated 26.03.2012 and thereafter
.major pénalty of removal from service was imposed. on -
appellant vide order dated 31.'03.2012 on the allegation of

absence frorﬁ duty with effect from 05.02.»2012 till the
ifn'pughed order dated 31.03.2012 for a total absence period of

| one month and twe'nty» four days. The appellant filed
’§ i ‘depé'rt_mental éppeal which was partially accepted and

remanded by the departmental authority to t-he competent
authority for ‘fresh inquiry after issuing chérge sheet etc with
the direction to find out ground reality of his excuse i.e mother
" illness, which is basic requirement and may 'analyze whether
ffuly he was engaged in his mother ailment v_ide order dated
18.05.2015, thereafter, the cofnpetent authority issued charge
-sheét, statement of allegation to the appellant to which the.
appellant submitted reply but the re-ply of the appellant was
fbund | unsatisfactory, therefore, i.nqu'iry officer conducted

inquiry and during inquiry statements of Sher Zaman, Syed

Agil Shah as well as statement of appellant were recorded and
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the inquiry officer found the appellant exonerated in the light of
aforesaid statements as well” as “documentary evidence i.e
medical record vide inquiry report dated 16.09.2015 but the

competent authority i.e Senior Civil Judge Swabi did not agree

" with the inquiry report dated 16.09.2015 miainly on the grbund

that the representative of respondent-departmlent was not
given opportunity of cross examination and directed for fresh

inqu’i'ry proceeding vide order dated 13.10.2015. Thereafter |

charge sheet, statement of allegation to the appellant was

issued by the competent authority, the appellant submitted

reply to the same but the same was also found unsatisfactory

by the ihquiry officer, the inquiry officer submitted inquiry

N
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report déted 20.11.2015 wherein the appellant was held not
entitled to be retained/reinstafed in service. On receipt of
inquiry report, the competent authbrity agreed with the finding .
of said inquiry report dated 20.11.2015 and issued show-caﬁse
noti‘ce to the appellant, to which the appellant replied but the

same was found unsatisfactory and his earlier order of removal

" from service was maintained vide order dated 08.01.2016.

Feeling aggrieved from the order of éompetent authority, the

appellant filed departmental appeal on 01.02.2016 but the

same was rejected vide order dated 15.03.2016 hence, the

present service appeal on 14.04.2016.

- 3. Respbndents were summoned who contested the a'ppeal

by filing written reply/comments.




4. Learned counsel for the appellant contended that the
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appellant was serving as Sweeper in the Court of Senior Civil

Judge Swabi. It was further contended that the mother of
appellant was ili, therefore, he submitted application for 90
days earned leave which was allowed with effect Afrom
07.11.2011-to 04.02.2012 (both days inclusive). It was further

contended that after expiry of the said leave, the appellant

- submitted application on 22.03.2012 for 365 days extra-

ordinary leave with effect from 01.04.2012 to 31.03.2013 but

23 Doso

the same was turned down vide order dated 26.03.2012. It

was further contended that the appellant was removed from

service vide order dated 31.03.2012 on the allegation of

absence fronﬁ duty with effect from 05.02.2012 to 31.03.2012
for a total absence period of one month and twénty four déys.
It was further contended that the -appellant filed departmental
appeal which was partially accepted and the matter was
remanded to the competent authority to issue charge shéét,

statement of allegation, show-cause notice to find out the

ground reality of his excuse i.e mother illness and analyze

whether he was truly engaged in his mother treatment vide

order dated 18.05.2015. It was further contended that the

competent authority issued charge sheet, statement of

‘allegation and appointed inquiry officer. It was further

~contended that the inquiry officer during inquiry proceeding

recorded statements of Sher Zaman Khan and Syed Aqil Shah

as well as the statement of appeilant and in the light of oral




statement of the above. mentioned-witness as well as medical

record, found the appellant exonerated from the charge vide

inquiry report dated 16.09.2015. It was further ;ontended that

the competent authority did not agree with the inquiry report
on the ground that opportunity of cross examination was not

provided to the representative of the department therefore,

 directed for fresh inquiry proceeding vide order dated

13.10.2015 and after issuing charge sheet, statement of

‘allegation the inquiry officer conducted fresh inquiry

proceeding but neither opportunity of producing witnesses

already produced by the appellant in earlier inquiry was

provided to the appellant nor statement of the appellant was

recorded nor direction of appellate authority dated 18.05.2015

- was complied nor the appellant was associated in inquiry

P/
- proceeding and in slipshod manner submitted w#e inquiry

o
0.5

s

re'port dated 20.11.2015 and fou.nd the appellant not entitled

for reinstatement, therefore, the appellant was condemned

unheard which has rendered the whole proceeding illegal and

liable to be set-aside and the appeal is liable to be accepted on

_Athis score alone. It was also contended that the inquiry officer

also submitted inquiry réport against the appellant that the

departmental appeal of the appellant before the appelilate

authority was time barred. It was further contended that if

there was any delay in departmental appeal than the same

would be deemed to have been condoned by the department

authority otherwise, he would not have remanded the matter




to the competent .ggtlg_plgit_y rather.dismissed the departmental
appeal on the glfound of limitation. It was further contended
't‘hat if the department was aggrieved from thé order dated
'18.05.2015 passed by departmental authority by remahding
the appeal for fresh inquiry and not ti'eating'the departmental
'appeal' time barred, the departmental was required .to
cHaIIenge the same before next forum i.e Service Tribunal but
fhe order of departmental authority was not challenged before
next forum, therefore, the same attained finality and become
past and closed transaction. It was further contended that the
competent authdrity also agreed with the findings of the said
~inquiry réport and removed the appel-lant from service on the
recommendation of fresh inquiry report, therefore, the
impugned order is illegal and liable o be set-aside an:.d prayed
for acceptance of appeal.

5. © On the other hand, learned Deputy District 'Attorney for
‘the respondents opposed the contention of learned counsel for
the appellant and contended that after remand of departméntal
appeal, the appéllant was found exonerated by the first inquiry
officer but the competent authority was not agreed with the
findings ‘of inquiry officer, therefore, the competent authority
appointed fresh inquiry to probe into the matter tﬁough fresh
_inquiry. It was further contended that the inquiry officer has
submitted detailed inquiry report dated 20.11.2015 wherein he
observed that the departmental appeal was 'time barred and

the appellant remained absent from duty without the




~ permission of lawful authority, therefore, the appellant was

held not entitled for reinstatement: It was further contended

that the'competent authority also agreed with. the findings of

~ fresh inquiry report and after fulfilling all the codal formalities

04.02.2012 (both days inclusive) for taking his mother to
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the appellant was rightly removed from service and prayed for

dismissal of appeal.

6. Perusal of the record reveals that the appellant was

granted earned leave with effect from 07.11.2011 to

Karachi for treatment. After expiry of the said leave, the

appellant submitted application on 22.03.2012 for extra-

ordinary leave for 365 days with effect from 01.04.2012 to
31.03.2013 but the same was rejected by the competent
authority vide order dated 26.03.2012. The record further

reveals that major pena!ty of removal from service was

|mposed on the appellant by the competent authority V|debv

order dated 31.03.2012 on the allegation of his absence from
duty with effect from 05.02.2012 to 31.03.2012 for absence
period of one month and twenty four days. The record furthe_r
reveals that the appellant file departmental appeal which was
disposed of and remanded the matter to cdmpétent authority

to find the ground reality of his excuse i.e mother illness vide

. order dated 18.05.2015. Operative part of the order dated

18.05.2015 is re-produced as under

Truly present petitioner Fahim Akhbar
Sweeper got removed from service due to
his continuous absence rather in initial
stage he was granted 90 days earned




leave, 61 its expiry, he™applied for further
earned leave but the competent authority
did not grant him further desired earned
leave. Despite of all no charge sheet/show-
cause notice was issued to the official to
find out the ground reality of his excuse i.e
mother’s illness, which is a basic
requirement. In order to meet the purpose
matter is remanded to the learned Senior
Civil Judge, Swabi with the directions that
she may analyze whether truly he was
engaged in his mother treatment and
nursing at Karachi and whether there was
no other body to look after his mother. '

7. The record further reveals that on receipt of remand
order dated 1-8.05.2015, inquiry was conducte‘d and the inquiry
officef recorded statement of Sher Zaman and Syed Aqgil Shah
followed by -delinquent official as defence evidence and In the
light of aforesaid oral statement coupled with the medical
record, the appellant was found exonerated from the charge

leveled against him vide inquiry report dated- 16.09.2015 but

V&\ the competent authority did not agree with the inquiry report

dated 16.09. 2015 on the ground that opportumty of cross

Q\exammatlon was not provided to representative of department

and directed for fresh inquiry vide ordér dated 13.10.2015. The
record further reveals that again inquiry was conducted by
ahpther inquiry officer but neither the appellant was provided
opportunity of producing any witness nor sfatement éf the
appellant was recorded nor statements of tﬁose witness were
recorded on behalf of the appellant whose statements were
recorded in the earlier inquiry proceeding and in slipshod
manners without recording any evidence on behalf of either

parties, the inquiry report dated 20.11.2015 was submitted




against the appellant mamly on the ground that the

appellant remained absent from duty meaning thereby that the

appellant was condemned unheard which has rendered the

9

- departmental appeal of the appellant was tlme barred and the

whole proceeding illegal and liable to be set-aside and the

* appeal is liable to be accepted on this score alone. The inquiry

report dated 20.11.2015 is reproduced as under

4 3 202

“The instant inquiry file received from
the learned Senior Civil Judge, Swabi against
the accused/official Fahim Akbar (Ex-
Sweeper) of establishment of Senior Civil
Judge, Swabi to conduct an inquiry against
him under E&D Rules, 2011. ‘

Accused official was summoned who
submitted his reply/defense to the charge
sheet/statement of allegations. _

Brief facts necessary for disposal of present
inquiry are that the accuggd official was
working as Sweeper. He aappointed vide
order dated 02.02.2008 (Flag A). Thereafter
he availed earned leave from 07.11.2011 to
04.02.2012. He was required to join his duty
on 05.02.2012, but he willfully absented
himself and as such has committed
misconduct. On the report of COC dated
20.02.2012 notice was issued to
accused/official for 23.02.2012 (Flag B) by
the then learned Senior Civil Judge, Swabi.
Despite notices, accused/official failed to
appear to join his duty, hence vide order
dated 31.03.2012, he was removed from his
service (Flag C).

The accuse/official preferred appeal
before the Hon’ble District & Session Judge,
Swabi and vide order of the Hon’ble District
& Sessions Judge, Swabi the inquiry was
remanded to the learned Senior Civil Judge,
Swabi to conduct thorough inquiry (Flag D).
After receiving the inquiry on remand the
then learned Senior Civil Judge, Swabi vide
order dated 03.06.2015 appointed the then
learned Judicial Magistrate-I, Swabi as
inquiry officer. Presently Qaisar Khan Afridi
the learned Judicial Magistrate-I, Swabi after
conducting inquiry submitted its report; the




relevant para is hereby. reproduced verbatim
for conveénience as under’’

“‘Perusal of the oral statement of the
above mentioned witnesses coupled with the
medical record, I, find the excuse of
delinquent official namely Fahim Akbar as a
genuine one. I hereby suggest that the
official under inquiry be exonerated from the
charges leveled against him.”

As per section 5 of the subordinate
Judfaary Service Tribunal Act, 1991 which is
reproduced verbatim for convenience;
“"Appeal to Tribunal: Any member of
subordinate judiciary aggrieved by any final
order, whether original or appellate, made
by a departmental authority in respect of
any of the terms and conditions of his
service may, within thirty days of the
communication of such order to him or
within six months of the establishment of the
Tribunal, whichever is later, prefer an appeal
to the tribunal,”

The accused official has submitted his
ibid appeal wh/ch is totally absolutely time
barred.

As discussed above the accused official

% had willfully absented himself from duty

~ after expiry of his 90 days earned leaves and
‘§ ‘Q his act tantamount to misconduct and is
N totally unbecoming of a responsible

N\ government official in a department where
confidence is being posed and reposed.

k In the given circumstances in my humble
opinion,. the appeal submitted by petitioner
was time barred, therefore with utmost
respect from the order of Hon’ble District &
Sessions Judge, Swabi dated 18.05.2015,
not only a second inquiry can be conducted
but keeping in view also the indifferent
attitude of the petitioner, he is pot entitled
to be retained/reinstated I service.
Submitted, please

8 The aforesaid inquiry report also reveais that the inquiry

officer has also submitted inquiry report against the appellant
on the ground that the departmental appeal was time barred
although the departmental appeal was partially accepted by

remanding the same for fresh inquiry. Therefore, the same was
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treated as within time. The same attained finality and became

pést and closed t‘ransactioﬁ, therefore, the issue of limitation of
departmental appeal should not héve been re_-agitatéd. The
record also reveals that the competént authority also agreed
with the finding of inquiry report dated 20.11.2015 and

maintained the major penalty of removal from service on the

‘recommendation of inquiry report dated 20.11.2015 vide order _

dated 08.01.2016. The operative part of the order dated
08.01.2016 passed by the competent authority is as under:

“In this scenario of the matter the
learned inquiry officer has rightly concluded
that the appeal by the accused official is
time barred and in my humble opinion the
delay by the accused official has never
been condoned by the appellate authority.

These facts clearly manifest that the
accused official after being found guilty of
willful absence was rightly removed and his
conduct shows that the same was not a
good and disciplined official, thus, he is in
no way, entitled for his reinstatement into
his service.

While concurring with the finding of
the learned inquiry officer, the instant
proceedings be filed after necessary
completion and compilation.

Copy of this order be forwarded to the
Hon’ble District & Sessions Judge, Swabi
for his kind information.”

9. From the évailable record it is manifest that the inquiry

officer has submitted inquiry ‘report dated 20.11.2015 in

slipshod manner neither provided opportunity of producing

“evidence oral or documentary to the appellant nor complied the

. direction of departmental authority order dated 18.05.2015 nor

fuily associated the appellant in inquiry proceeding, therefore,

the appellant was condemned unheard. Moreover, the inquiry




dfficer has also illegally re-agitated the issue of limitation of
departmental app‘eaI‘ and decided against tﬁe appellant already
decided by departmental authority therefore, the impughed
order on the basis of recommendation of such inquiry report is
" illegal and liable to be set-aside. As such, we partially accept
the appeal, set-aside the impugned order, reinstate the
appellant into service with the direction to respondenf to
conduct de-novo iAnquiry- including charge .sheet,-s,tatement of -
allegation, providing . opporfunity of evidence oral or
documentary to the appellant, opportLjnity of cross
R examination; iésuance of show-cause notice alongwith copy of |
| ‘ihquiry report etc in the mode and manner prescribed under
Khyber Pakhtunkhwa Government Servants (Efficiency- &
Discipline) Rules, 2011 within period of ninety days from the
date of receipt of copy of this ijdgment. The issue of back

: benefits will be subject to the outcome of de-novo inquiry..

Parties are left to bear their own costs. File be consigned to the
record room. | | B

(MUHAMMAD AMIN KHAN KUNDI)
MEMBER

ANNOUNCED
04.03.2020

(MIAN MOHAMMAD)
MEMBER

VaroLe
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| ‘Service Appeal No. 398/2016 -

1 04.03.2020

Appellant alongwith  his counsel and Mr,

Muhammad Jan, Deputy District Attorney for  the
respondents present. Arguments heard and record
perused. .

Vide our detailed judgment of today consisting of twelve
pages placed on file, we partially accept the appeal, set-
aside the impugned order, reinstate thé appellant into
service with the direction to respondent to conduct de-
novo inquiry including charge sheet, statement of
allegation, providing opportunity of evidence oral or
documentary to the appellant, opportunity of cross
examination, issuance of show-cause notice -alongwith
copy of inquiry report etc in the modé and manner
prescribed under Khyber Pakhtunkhwa Government
Servants (Efﬁciency'& Discipline) Rules, 2011 within

period of ninety days from the date of receipt of copy of

this judgment. The issue of back benefits will be subject to

the outcome of de-novo inquiry. Parties are left to bear

their own costs. File be consigned to the record room.

(MU AMMAD AMIN KHAN: KUNDI)
MEMBER ‘

(MIAN MOHAMMAD)
MEMBER




06.02.2020

A

Counsel for the appellant present. Mr. Ziaullah,

DDA for respondents present. The case was argued at

~some' length by the learned counsel for the appellant.
- Hé pleaded that de-novo enquiry against a government

servant could only be conducted upon his reinstatement

_in service. In support of his contention, he pressed into

LN
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sewite E&D Rules 2011, wherein time and again: the
term “government servant” was specifically highlighted.
In the case in hand, the appellant was not reinstated in
service and two enquires were conducted against him.
This act of ;Le m;egpdents was illegal and u_nlawful.. On
a query f, this Tribunal to present any case law or
rules in support of his contention, the leaned counsel
for the appellant sought time for proper assistance o
this Tribunal. To come up for further arguments on
04.03.2020 before D.B.

-
mr Member




Learned counsel for»the appellant present. Mr. Zia Ullah

hed Deputy District Attorney for the respondents
sent. Learned counsel for the appellant ;seeks.
%urnment. Adjourned.‘ To come up for argdment.é on
2.2019 before D.B. | |

t(Hussain Shah) (M. Amin Khan Kundi)
Member ‘ » Member

.

arguments on 06.02.2020 before D.B.

Member : - Member ,

None for the. appellant present. Addl: AG for
respondents prt_asent'. Due to general strike of the bar,
the case is adjourned. Adjourned. Case to come up for



© 0 11.11.2019

Apio‘éllant' alongwith his counsel Mr. Shaibar Khan, Advocate -

‘present é_nd submitted Vakalatnama. Mr. Ziaullah, Deputy District

. Attorney for the respondents present.

This Tribunal vide order sheet dated 17.09.2019 inquired

about the forum of appellate authority viz-a-viz establishment/staff = =

of Senior Civil Judge and learned Additional Advocate General sought - - S

Aime, to assist the Tribunal on the issue @s~noted above. Learned = .

counsel for the appellant invited attention to Sub-rule —(a) of Rule-2

of Appeal Rules, 1986, whereunder the appellate authority has béerirl'

defined. It means an officer or authority next above the competen‘t‘ .
authority. Reference was also made to Sub-rule~b(i) of Rule-2. ahd_ -

Rule-17 of Government Servants (Efficiency & Discipline) Rules A

- Ao\ during the course of arguments, as they relate to deterrhinatidn of -

competent authority. He also brought to our notice relevant clause R

of Khyber Pakhtunkhwa Court Regulation No. 1 of 1931 and further L

apprised that a number of cases of similar nature have already been

decided by this Tribunal, keeping inview the existing:_

‘practice/procedure. There was not at all any confusion that appeal . - _

e Seior Cur

against any adversq order, passed agginjt an employee - of

A

subordinate judiciary/the appellate forum ‘was District & Sessions -

Judge. Learned Deputy District Attorney also endorsed the views of

learned counsel for the appellant. We are in an agreement with the

views expressed by both the parities about the appellate forum. - o

Learned counsel for the appellant sought adjournment to argue the . '

main appeal. Allowed. Case to come up for arguments on main

appeal on 05.12.2019 before D.B.

C? LA~
(Ahmad Hassan) (M. Amin Khan Kundi)

Member - Member.
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-._09.10.2019 B Leamed counsel for the appellant Mr. Zia Ullah leamed
Deputy District Attorney present. Learned DDA seeks ad_]oumment
to furnish relevant rules as to the forum of appellate authorlty vis a
vis estabhshment/staff of Senior Civil Judge AdJoum To come. up

for arguments on 07.1 1 2019 before D.B.

h//\li)er Member

07.11.2019 Counsel for the appellant present. Mr. ‘Usman
| Ghani, District Attorney for respondents present. Learned

counsel for the appellant seeks adjournment. Adjourn. To

come up for arguments on 11.11. 2019 before D.B.

g/

Member . ‘ Member
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30.08.2019 - Learned counsel for the appellant present Mr Usman
| " Ghani learned District Attorney for the respondents present
Learned counsel for the appellant seeks adjournment.
Adjourned. To come up for arguments on_. 12.09.2019 before

D.B. o

(,
(Hussain Shah) (M. Amin Khan Kundi)
Member - Member

12.09.2019 | Counsel for the appellant Mr. Kabirullah Khattak, :Additional AG for .
- the respondents present Learned counsel for the appellant requested for

adjournment. Adjourned to 17.09.2019 for arguments before D.B.

(Ahmad Hassan) | M. Amln an Kundi)

Member .. Member-
17.09.2019 Learned counsel for the appellant and Mr Kabrr Ullah

Khattak learned Additional Advocate General present. During the
course of arguments, upon query by this Trlbunal as to the forum of
the appellate authority vis a vis establlshment/staff of Senior Civil
Judge, learned AAG seeks time to furnish'i-the re1evant' rules.
Adjourn. To come up for further arguments on 09.10;2019lbef0re
* e
Mi; IR '

‘ Mernber




- 02.05.2019 - Clerk to counsel for the appellant and Addl: AG for
' respondents present._Arguments could not be heard due to Learned
Member (Executive) is on ']e__ave. Adjourned to 29.05.2019 before

DB.
-

: (M. Amin K‘ilan Kundi)
< . . Member

—— ety - B Ll

©29.05.2019 Clerk to counsel for the appelliant and I\/lr.rUsrﬁan Ghani

learned District Attorney for the respondents present. Clerk to

counsel for the appellant seeks adjournment as counsel for the

appellant is not in attendance. Adjourned. To come up for

nhp

(Huséﬁi)flh) (‘!VI. Amin Khan Kundi)

IVIeE_mber Member

_ arg'uments on 19.07.2019 before D.B.

-19.07.2019 . Apl;ellant in person and Mr. Riaz Ahmad Paindakheil, Assistant
AG for the respondents present. Appellant requested for adjournment
on the ground that his counsel is hot available today. Adjourned to
30.08.2019 for arguments before D.B.

. /an

(HUSSAIN SHAH) (M. AMIN KHAN KUNDI)
MEMBER ‘ - MEMBER -

X




©12.11.2018 : Due to retirement of Hon'ble Chairman, the ',‘!
| Tribuhal is defun'ct._ Therefore, the case is adjourned. To

come up on 31.12.;2(‘)1-8.‘

- 31.12.2018 | - Learned counsel for the appellant and Mr. Usman Ghani
learned District Attorney present. = Adjournment requested.

Adjourn .To come up for arguments on 25.01.2019 before D.B.

. : ' ! @s /
DZember RN © Member

| 25.01.2019 Appellaﬁt in person présent. Mr. Kabirullah Khattak, Additional AG.
‘Aalongwith . Mr. Rjaz- Ahmad, Assistant and Mr. Siraj Hussain,l
Superiﬁtendent for the respondents present. Appellant requested for
adjournment on the -ground thgt his counsel is not évailable today. :

Ac-lj.ourned to 11.03.2019 for arguménts before D.B.

(AH@ASSAN) (MUHAMMAD AMIN KHAN KUNDI)
MEMBER MEMBER
11.03.2019 Clerk to counsel for the appellant and Mr. Zia Ullah learned

Deputy District Attorney for the respondents present. Clerk to
counsel for the appellant request for adjournment as counsel for
the appellant is not in attendance. Adjourn. To come up for

arguments on 02.05.2019 before D.B.

we &7

Member | ’ Member




W Service Appeal No. 398/2016

05.07.2018

16.08.2018

19.09.2018

- 05:10.2018

Counsel for the appellant and Mr. Ziaullah, Deputy
District Attorney for the respondents present. Learned
counsel for the appellant requested for adjournment.

Adjourned. To come up for arguments on 16.08.2018 before

D.B.
ﬁ/% N
(Ahmad Hassan) (Muhammad Amin Kundi)
Member Member '

Learned counsel for the appe!‘lant and Mr. Kabir Ullah Khattak
learned Additional Advocate General present. Adjournment requested.
Adjourned. To come up for arguments on 19.09.2018 before D.B.

(Muhammad Amin Kundi) (Muhammad Hamid Mughal)
- Member Member

Counsel for the appellant and Mr. Kabirullah Khattak,
Additional AG for the respondents present. Learned counsel for the

appellant requested for adjournment. Adjourned. To come up for

arguments on 05.10.2018 before D.B. -

nt

{(Ahmad Hassan) : (M. Amin Khan Kundi)
Member : Member

Learned counsel for appellant and Mr. Kabirullah
Khattak learned Additional Advocate General present. Learned

- AAG stated that record of inquiry. is not available and requested

for adjournment. Adjourned. To come up for further arguments
on 12.11.2018. Record of inquiry be also requisitioned for the
date fixed before D.B.

“}A‘

(Lussain Shah) (Mifiammad Hamid Mughal)

Member Member




L

: respondcnts present. Written reply on bchall of respondents

. 26.1‘2.201'7 '. o o Appellaht in person presem and Addl:-AG for the : ’
No 1 & 2 submitted. To come up for rejoinder and |

arguments on 26.02.2018 before D.B.

(Guiﬂ%n)

Member (E)

. 26.02.2018 Counsel for the appellant and. Addmondl A(J for 1h(,

respondents plcsent Counsel for the appellant submlltcd rejoinder

which is placed on file. To come up for arguments on 20.04.2018

| - before D.B. Ly :
e (GLM)%W)” (M. Hamid Mughal) ' _
T | Member ~ Member
20.04.2018 Counsel for the appellant and Addl:AG for respondents |

~ present. Counsel for the appellant seeks adjournment. Adjourned.

To come up for arguments on 05.07.2018 before D.B.

_ (Ah_m':lj,;ssan) ' (M. &%am Kundi)

Member Member
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18/10/2017

27.11.2017

Counsel for the a'p.pellant‘ present-’and -

argued that the appellant was appointed as
Sweeper in thé year 2007. It was further contended
that the appellant wa'._;'dismissed from service on

the basis of absentia by Senior Judge Swabi without

- serving any charge sheet, statement of allegation,

regular inquiry and show cause notice which is

mandatory under the law.

Points urged at bar need consideration. The
appeal is admitted for regular hearing subject to all
legal objections including limitation. The appellant

is directed to deposit security and process fee

"within 10 days. Thereafter, notices be issued to the

respondents for written reply/comments on

... -27/11/2017 before SB.

Ly

(GUL ZEB KHAN)

MEMBER

Appellant in person present. Mr. Kabir Ullah

Khattak, learned Additional AG for the

respondents present. No one appeared on behall

of the respondent department. Reply not

submitted. Notice be issued to the respondents:

for

attendance. To come up for written

reply/comments on 26.12.2017 before S.B.

oXad
(MUI—IAM AD HAMID MUGHAL)

MIEMBER
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12.09.2017 None present on behalf of the appellant. Mr. Kabirullah

Khattak Assistant AG for the respondents present. Notlce be |

issued to appellant and his counse! for attendance for 03.10.2017 '

before S.B.
o
(Muhammad Hamid Mughal)
03.10.2017 A Clerk of the counsel for appellahtMMbN(abirul!ahA

‘Khattak, Assistant AG for the rcspondcnls also present. Clerk
of the counsel for appellant rcqucstcd for adjournment on the
ground that learned counsel for the appellant is not available
today. Adjourned. To come up for preliminary hearing on

18.10.2017 before S.B.

V-
- (Muhammad Amin Khan Kundi)
Member




Py
.

16.08.2017 Counsel for the appellant and Mr. Kabeerullah Khattak,
Asstt. A.G for the respondents present. Arguments on the
point of jurisdiction heard. To come up for order tomorrow
on 17.08.2017 before the Larger Bench.

airnman
o
(M. Amin Kundi) (M. Hamid Mughal)
¢ Member, Member
NV Y ‘
\ hmad PIassan)
- Member
|
.
17.08.2017 Counsel for the appellant and Mr. Kabeerullah Khattak,

Asstt. A.G for the respondents present. Arguments on the |

point of jurisdiction heard and record perused.

Vide our_detailed judgment of today, in connected
service appeal No. 41/2016, entitled “Zubair Ahmad Vs. the
Appellate Judge through Registrar, Peshawar High Court,
Peshawar etc.” this Tribunal has the jurisdiction to entertain.
the appeal. To come up for preliminary hearing before -S.B
on 12.09.2017. | | | | |

ng‘f

(M. Hamid Mughal)
Member

(M. Amin Kundi)
Member ‘




11.05.2017 Agent to counsel for the appellant and Mr. Muhammad
Adeel Butt, Additional AG for the respondents present. Due to
incompleteA larger bench the case is adjourned. To come up for

. arguments on 16.08.2017 before Larger Bench.

. (M.Amin Khan Kundi)
. Member

(Gul Khan) (Ahmad Hassan)
Meytber Member




14.12;2016 ' ‘ Appe‘;llant-in_‘p‘ersén and Addl.‘ AG for'-:‘respondehjts'_ present.: '

Arguments could not be heard due to noh-a{/ailabilify of
learned Member Exeéutive. Adjourned for ' final hearing

before the larger bench on 10.0.1.2017. .

(MUHAMMAD /ﬁﬁ KHAN AFRIDI)

CHAIRMAN

(ASHFAQUE TAJ)
' MEMBER

10.01.2017 ~ * Appellant in person and Additional AG for the respondents present.

Due to non-availability of ljeagned counsel for the appellant arguments

could not be heard. To comefup for final hearing on 11.05.2017 before the |

Larger Bench.

CHAIRMAN

Tl
~ (ASHFAQUE TAJ)
MEMBER

(MUHAMMAD AZfM KHAN AFRIDI)



02.08.2016 Counsel for the appellant present. While advancing
preliminary arguments, one of the point which came to the notice
'; about jurisdiction of this Tribunal in this appeal on which point some
other appeals are pending before the Hon’ble Chairman Bench

therefore, the instant case may also be clubbed with the connected

., appeals on 29 .69. 20(6

Mamber

29.09.2016 Appellant in person and Addl. AG  for the
respondents present. Seeks adjournment. Adjourned for

final hearing before the larger bench on 14.12.2016.

(Muhammad &zim Khan Afridi)
Chairman
(Pir BaRksh Shah)
Membtr

P—

(Abdul Latif)
Member

I\A PR i'|l -.'. v/

Ll vy
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6.05.2016 Appellant with counsel present. Preliminary argumenfs heard

and case file perused. Through the instant appeal the appellant has

challénged order dated 31.03.2012'whereby major penalty was

imposed on the appellant and he was removed from service. Later -

on after the lapse of about 14 months the appellant submitted an

application/mercy petition on 29.5.2013 for his reinstatement
- which was processed and finally dismissed on 15.3.2016 after due
consideration. Learned counsél for the appellant argued that since
the departmental authority has finally decided the appellants
ciepartmental appeal on 15.3.2016 therefore instant appeal is within
time. However, the matter requires further assistance and
clarification. Therefore, pre admission notice’ bé issued to the
“learned Addl. A.G to assist the Tribunal on the point of limitation.

To come up for preliminary hearing on 19.5.20 16 beforefS.13.

© 7 Member

19.05.2016 Clerk of counsel for the appellant and Assistant AG for

respondents present. Due to strike of the Bar learned counsel for
the appellant is not available today before the Court, therefore

case is adjourned for preliminary hedring to 2.8.2016 befpre S..B.

Member

7
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) Form-A
I T | .o ' )
" FORM OF ORDER SHEET =~ @2
Court of ‘
Case No. 398/2016
S.No. | Date of order Qrder or other proceedings with signature dfjudge or Magistrate
Proceedings ‘
1 2 3
1 14.04.2016
The appeal of Mr. Fahim Akbar presented today by Mr.
Sajid Amin Advocate may be entered in-the Institution Register
and put up to the Worthy Chairman for Rroper order please.
. -, __e‘*
/ ~ REGISTRAR +
oy s i This case is entrusted to.S. Bench for preliminary
' hearing to be put up thereon _ 27" Y /L
. }
- CI-IAéﬁAN

27.42016

Agent of counsel for the appellant present. Seeks|

adjournment due to strike of the ;bar. Adjourned for

preliminary hearing to 6.5.2016 before SB.
/

Cha%fm

T e P T S

- -~




'BEFORE THE KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL PESHAWAR

~ Appeal No. i‘]ﬁ/zom

Fahim Akbar Ex -Sweeper, of Senior Civil Judge Swabi
- Establishment District and Sessions Courts Swabi.

C (Appellant)
VERSUS
District and Sessions Judge Swabi and others
' (Respondents)
INDEX '
S.NO | DESCRIPTION OF DOCUMENTS ANNEX PAGES
1. Memo of Appeal 1-5
2. | Affidavit é
Copies of medical prescriptions, application
3. . | for leave and leave sanctioning order dated | A,B& C
28.11.2011 ‘ <2 22
4. | Copy of order dated 26.03.2012 D | 22
S. | Copy of the Removal order dated31.03.2012 E 20, 24 .
6 Copies of mercy petition/ departmental F&G
" | appeal and order dated 18.05.2015 28|
Copies of the show cause notice dated
7. 27.05.2015and reply to the show cause H& 1
notice dated 29.05.2015 2.3
Copies of order dated 03.06.2015 Charge I K L &
8. Sheet & Statement of Allegations and reply ’ 1\’/1
dated 08.06.2015 30-2%
9. Copy of the inquiry report dated 16.09.2015 N D5
- Copies of Order dated 13.10.2015, charge 0, P, Q
-10. | sheet & statement of allegations and reply | &I’{ /..
dated 19.10.2015 4.
11. | Copy of inquiry report 20.11.2015 S G274
Copies of show cause notice and reply dated e
121 08.12.2015 U g
13. | Copy of Order dated 08.01.2016. \% Z__\' Sk
Copies of the departmental appeal and L
14| Lejection order dated 15.03.2016 W&X
15. | Wakalatnama

Through

IJAZ ANWAR

é@pﬁ‘te Peshawar

/SSA{?))ZMN -
AdvecCate Peshawar
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BEFORE THE KHYBER PAKHTUNKHWA. }
SERVICE TRIBUNAL PESHAWAR

E.W F Pravisc

-~ Bervies Trib
-'.“:‘:"?\‘i %Y EQ-}

Appeai No.g% /2016 A | ‘ \’x & @/6

Fahim Akbar Ex-Sweeper, of Senior C1v11 Judge Swab1
Establishment District and Sessions Courts Sw b

VERSUS

1. District and Sessions Judge SwaBi,
3/. Senior Civil Judge, Swabi o

/

:(Respondents)

Appeal under Section 4 of the. Khyber s

Pakhtunkhwa  Service Tribunal Act, 1974| . . . -
against the Order dated 08.01.2016, whereby | .
the removal of the appellant from. servnce has
been up‘held against which the Departmental '
appeal of the appellant dated 01.02.2016 has
also been rejected vide order dated 15.03.2016.

- Praver in Appeal;

On acceptance of this appeal both in"i"i')}ii'?g’ﬁed
orders dated 08.01.2016 and -15.03.2016, may
- | please be set-aside and the z;ppe'i,,l_ant may
please be re-instated in-service with f,u!l back
wages and benefits of service o

Respectfully Submitted:

1. That the appellant was appointed as sweeper in the year 2007 in the
in the District Courts Swabi. It is pertinent to mention here that ever
since his appointment the appellant has performed his duties as
assigned to him with zeal and devotion and there was no complaint
whatsoever regarding his performance.




That while performing his duties in the said capacity, mother of the
appellant got seriously ill as she was suffering from severe kidney
problem, therefore she was hospitalized at Dr. Ziauddin Hospital
Karachi for proper treatment. Since there was no other member from
the family who could look after the mother of the appellant,
therefore, he applied for Earned Leave initially for a period of ninety
days which was granted by the Learned Senior Judge Swabi w.e.f.
07.11.2011 to 04.02.20 12. (Copies of medical prescriptions,
application for leave and leave sanctioning order dated 28.11.2011
are attached as Annexure A, B & C)

That due to unavoidable circumstances and the physical condition of
his mother, the appellant could not be able to join his duties even
after the expiry of his leave, as such he was left with no other option
except to apply for the grant of extra ordinary leave of 365 days,
however, the said application was turn down by the Learned Senior
Civil Judge Swab i.e Respondent No.2. (Copy of order dated
26.03.2012 is attached as Annexure D).

That the appellant was constrained to stay with his ailing mother at
Dr. Ziauddin Hospital Karachi, as their was no male member of his
family was available to take care of her therefore, he could not join
his duties. In this regard the appellant duly informed the respondents.

That later on the appellant was proceeded for absence from duty and
ex-parte departmental proceedings were conducted against him,
without serving any charge sheet or show cause notice, the appellant
was awarded the major penalty of removal from service w.e.f
31.03.2012 vide order dated 31.03.2012. Copy of the order was
however never communicated to the appellant. (Copy of the
Removal order dated31.03.2012, is attached as Annexure E)

. That thereafter the mother of the appellant was discharged from the

hospital on 17.05.2013 and after the arrival to home town, the
appellant filed mercy petition on 29.05.2013 against his illegal
removal from service which was later on converted to departmental
appeal. The Appellate Authority i.e Respondent No.l partially
allowed the appeal of the appellant and case of the appellant was
remanded back to the Respondent No. 2 vide order dated 18.05.2015,
with certain directions which were self explanatory. (Copies of
mercy petition/ departmental appeal and order dated 18.05.2015
are attached as Annexure F & G).

That after the remand, without issuing his reinstatement order, the
respondent No. 2 served the appellant with show cause notice dated
27.05.2015, containing the allegations of long absence. The appellant
duly replied the show cause and refuted the allegations and explained
the matter in detail. (Copies of the show cause notice dated




‘a

10.

11.

12.

13,

14.

27.05.2015and reply to the show cause notice dated 29.05. 201 5is
attached as Annexure H &I). :

That thereafter the éppellant was served with charge: sheet and

statement of allegations and inquiry officer was nominated to probe

into the matter vide order dated 03.06.2015, the appellant duly

replied the charge sheet and refuted allegations vide reply dated
08.06.2015. (Copies of Order dated 03.06.2015, charge sheet &

statement of allegations and reply dated 08.06.2015 are attached as

Annexure J, K, L &M).

That the appellant duly appeared before the inquiry officer, the

Inquiry Officer after hearing the appellant and examining other
relevant record on file, submitted his findings, wherein he suggested

that the appellant may be exonerated from the charges levelled

against the appellant vide inquiry report dated 16.09.2015. (Copy of
the inquiry report dated 16.09.2015 is attached as Annexure N)

That the Respondent No. 2 while disagreeing with the findings of the
inquiry officer, ordered re-inquiry vide order dated 13.10.2015 and
the appellant again served with charge sheet and statement of
allegations dated 13.10.2015 which he duly replied vide his reply
dated 19.10.2015. (Copies of Order dated 13.10.2015, charge sheet
& statement of allegations and reply dated 19.10.2015 are attached
as Annexure O, P, Q &R)

That a partial inquiry was conducted and the inquiry officer without
properly conducting the inquiry to the great surprise considered /
discussed the issues of limitation of departmental appeal of the
appellant which was never the scope of the denovo proceedings as
per the remand order, the inquiry officer submitted his findings
wherein he recommended that the appellant is not entitled for
reinstatement. (Copy of inquiry report 20.11.2015 is attached as
Annexure S)

That thereafter, the appellant was served with show cause notice
which he also replied vide his reply dated 08.12.2015. (Copies of

show cause notice and reply dated 08.12.2015 are attached as
Annexure T & U). :

That without considering the defence reply ‘it was held that the
appellant was rightly removed from service and the removal of was
thus upheld vide order dated 08.01.2016. (Copy of Order dated
08.01.2016 is attached as Annexure V).

That aggrieved from the order dated 08.01.2016, the appellant filed
hid departmental appeal on 01.02.2016, however, his departmental
appeal has also been rejected vide order dated 15.03.2016. (Copies




15.

of the departmental appeal and rejection order dated 15.03.2016
are attached as Annexure V<& W).

That the impugned orders are illegal, unlawful, without lawful
authority, against the law and facts, hence liable to be set aside on
the following grounds;

GROUNDS OF SERVICE APPEAL:

That the appellant has not been treated in accordance with law, and
his right secured and guaranteed under the law have been violated.

That the charges levelled against the appellant were never proved
and this was reason that the inquiry officer in first inquiry
recommended the appellant to be exonerated from the charges
however quite wrongly another inquiry was ordered.

That no proper procedure has been followed before awarding the
major punishment to the appellant, no proper reinstatement order of
the appellant has been issued before initiating denovo proceedings
against him, the inquiry officer recommending the appellant for
punishment has never conducted inquiry in accordance with law,
statements of witnesses if any, were never recorded in presence of
the appellant, moreover the inquiry never probed into the charges
rather gone into the technicalities i.e limitation which was never his
scope. Thus the whole proceedings and the resultant impugned order
1s nullity in the eye of law.

That the appellant has not been allowed proper opportunity of
personal hearing before awarding him the major punishment of
removal from service, thus he has been condemned unheard.

That during the inquiry the statement of witnesses were never taken
in presence of the appellant, nor the appellant was allowed
opportunity to cross examine those, who may have deposed against
him.

That vide order dated 18.05.2015, the Appellate Authority i.e
Respondent No. 1 remanded the case of the appellant to Respondent
No. 2, for proper inquiry about the fact if the appellant was really
engaged in his mother’s treatment, however during the denovo
proceedings the said order of the appellate authority was completely
ignored.

That once the appellate authority i.e Respondent No. 1 decided the
appeal of the appellant on merit and remanded it to the Respondent
No. 2, the respondent No.l thereafter was having no authority to
discuss the question of limitation of the departmental appeal of the
appellant, however the Respondent No. 2 by exceeded his authority




upheld the removal of the appellant on the sole ground that his
departmental appeal of the appellant was time barred without
probing into the charges.

That the question of limitation of departmental appeal of the
appellant was only open to the Appellate authority, once the appeal
of the appellant was decided by the Respondent No.l on merit and
remanded the case for re-inquiry, the Competent Authority i.e
Respondent No. 2 was no authority to re-open the question of
limitation.

That no proper order of re-instatement of the appellant was issued by
the competent authority before initiating proceedings against him, in
the absence of re-instatement order the respondents could not
proceed against the appellant under the law.

That the appellant never committed any act or omission which could
be termed as misconduct, the absence of the appellant was never
willful but was due to his mother illness, the appellant was busy in
her treatment at Karachi, moreover he also requested for extending
his leave, however it was refused.

That the appellant has at his credit bright and spotless service career
the penalty imposed upon him is too harsh and liable to be set aside.

That the appellant is jobless since his illegal removal from service.

That the appellant seeks the permission of this Honourable Tribunal
to rely on additional grounds at.the hearing of this appeal.

It is therefore prayed that on acceptance of this appeal both
impugned orders dated 08.01.2016 and 15.03.2016, may please be
set-aside and the appellant may please be re-instated in service with
full back wages and benefits of service

Appellant

!

IJAZ/ANWAR
Advocate, Peshawar
&

Through

/(S/@jlatAMIN |
dvocates Peshawar.




BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

Appeal No. /2016

Fahim Akbar Ex-Sweeper, of Senior Civil Judge Swabi
Establishment District and Sessions Courts Swabi. A
(Appellant)
VERSUS .

Diéfric_t and Sessions Judge Swabi and another. - .
(Respondents)

AFFIDAVIT

1, Fahim Akbar Ex-Sweeper, of Senior Civil Judge Swabi
Establishment District and Sessions Courts Swabi. do hereby
“solemnly affirm and declare that the contents of the above
Appeal are true and correct to the best of my knowledge and
belief and that nothing has been kept back or concealed from

this Honourable Court.
é £

- Deponent
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establishment, to avail 90 'days earned leave with Pay w.e.f 07-11-2011 ¢,
04-02-2012 (Both days inclusive). |

Ljaz Al 'Sweeper shall perform "as hig substitute for the above-

mentioned leave period.

(Faryal Zia Mufti)
Senior Civi] Judge, Swabi

OFFICE OF THE SENIOR JUDGE, SWABI

No.__P09~07 ;scr Dated Swabi the28,.4 /201,

Copy Sorwarded fbr information & compliance

1. Civil Judge-J, Swabi
Civil Judge-1I1, Swabij -

- Civil Judge-1V, Swap;
Official concern .
Servi'cc record of the 6fficial'
- Office. .

c\'u..mwm

- ' W
| Senior Civjl Judge, Swap;




&

OFFICE ORDER

The application for extraordinary leave for 365 days
we.f 1.4.2012 to 31.3.2013 submittéd by Faheem Akbar
Sweéper court of SCJ,. Swabi dated 22‘3.2012.:As per report of
Clerk of court the maximum pet’iomces is four years
as he was éppointed on 2.2.2008. According to Judicial Esta
Code 2011 and Revised Leave Rules 1981, extraordinary leave
(Leavc wnthout pay) (1) Extraordinary leave may be granted
outside leave account on each occasion upto a maximum period
of five years at a time; provided that the civil servant to whom
such leave is granted has been in continuous service for a
period of not less than ten years. Ih casé a civil servant has not
completed ten years of continuous setvice, extraordinary leave
without pay for a maximum period of two years may be granted
at the discretion of the leave sanctioning authority, this leave
can be granted irrespective of the fact whether a ciQil servant 18
a permanent or temporary employee.

Being the leﬁve sanctioning -authority the discretion is not
exercise as the establishment of the undersigned has shortage of

sweepers. The application is hereby rejected.

P

5

(FARYAL ZIA MUFTI)
~ Senior Civil Judge, Swabi

OFFICE OF THE SENIOR CIVIL JUDGE, SWABI

No. A¢5  /SCI Dated Swabi, the 24572012

Copy forwarded for information to:

The District & Sessions Jﬁdge, Swabi
2. OfﬁciaL_ concerned

Office copy

;%")\_/

Senior Civil Judge, S abl
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The Honourable Senior Civil Judge
Swabi :

_ Subject: - MERCY PETITION FOR REINSTATEMENT INSERVICE

Respected Sir,

With great reverence | beg to state that:

. U

W

1. The applicant was appointed as Sweeper by the Departmental

Selection Committee on 2007.

2. The a'p'pli'cant since the date of his appointment performed his

duties efficiently and never remained absent from his duty or

reluctant to perform his job.

. In the month of November, 2011 applied for extra Ordinary Leave

for the penod of 06-months which most graCtously was granted by
the- Iearned Senior Civil Judge Swabi from 07/11/2011 to
04/02/2012

. During the period of his leave the applicant remained in atténdance

w.ith_his_-mothef, who due to her server illness (Kidney Failure) was

- admitted at Dr. Ziauddin Hospital at Karachi (Copies of the

Treatment documents attached). Even on the expiry of his leave
period he was unable to leave the side of his ailing mother as there
was no other responsible male member in his fafnily to attend to his
mother, therefore, again applied for an extra ordinary léave for the
period of 365- days (copy of the appllcatlon attached) but
unfortunately the same was turned down by the sanctlonlngv
authority on the ground of shortage of staff. .
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5. Tﬁe “applicant being without pption absented from duty for a

genuine reason i.e. illness of his mother, resultantly an inquiry w..s

initiated against him and was served with the notice through

“ publication for which a reply was submitted before the learned

Senior CiviIA Judgé Swabi (attestéd copy attached) but to the ill fate

of the abplicant same was not considered.

6. On 131/03/2012. the applicént was removed .-from services holdihg

him-delinquent and wilfully absent.

. The applicant is neither delinquent nor was wilfully absent from his

~ duties, rather he was absence was due to the genuine and

inevitable reasons i.e. the ailing health of his mother and her

admission at Dr. Ziauddin Hospital Karachi.

. Now the applicant is back home as his mother is relieved from the

said Hosbital and sent home, theréfore, having already suffered the

ag'dnies'of hosp'itals, miseries of unemploymentr, the applicant is

still without job and means to support his family and bring them

bread.

It is therefore, prayed that the case of the petitioner may

sympathetically reviewed and may very graciously be granted another

chance to serve under your kind supervision, please.

Yours obediently,

e o Fahim Akbar Sweeper
g . - s/o Karim Dad
T / R/O Kalu Khan

T e e e
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" Order ,
18052015

Petltloner Fahim Akbar thh his counsel Mr Adand.Khan,

advocate present Arguments heard and record. perused

' - Mr. Fahlm Akbar former Swecper attached to the

,establlshmem of the learned Semor Civil Judge, Swab1

was
removed from sefvice’ on 31 03 2012 vide 1mpugned “order -
rendered by the Ieamed Semor C1v11 Judge, Swabi in her
admmlsuatlve capacity.

Feeling hunself aggnevcd from ‘the- saxd 01der pehtloner
tlled instant appeal

Truly present. petitioner Fahim Akbar Sweeper got
-'.removed._from‘service due to his continuous absence ¢

ather in
initial stage he was gr‘mted 90 days earned leave, on its expiry, he
‘ .apphed for further earned ]eave but the comp(,tent authonty did

not. grant him further des:red earned leave Despite of all no ’

. charge sheet/show cause wasissued to the ofﬁcnl to find out the

ground reality of his excuse i.e. mother’s illness, which is a basic

, requlrement In-order to meet the purpose- matter. is- remanded to
the leamed Senior Civil Judge Swabi W1th the directions th

may analvze whether - tr ulv he w

at she-

as engaged in his ‘mother
-~.treatment and nursmg at Karachl and Whether thelc, was 1o other
body to. look after hlS rnother |

&

A F]le be cons:gned to the record room after necessary _
. . R N - - -
completxon A ‘ ' : P - :

~Announced
18.05.2015 .
| L iaq’Ahmad)
, . Co - Distrig Sessions Judge,

. -,“e e Swabx
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SHOWCAUSE NOTICE

U/S 5 (iii)_ (b) of the Government Servant Efficiency and Discipline Rules: 2011,

 That you Mr. Fahim Akbar ex-sweeper previously attached to the

establishment of the coui’t- of the than Senior Civil Judge Swabi, while posted .

against the post mentioned above committed the following activities which are

“grounds for proceedings against you;

1. That you Mr. Faheem Akbar Ex-sweeper while posted as sweeper under the

establishment of the court of the than Senior Civil Judge, Swabi an inquiry was

conducted against you on 20.02.2012 due to your absence from duty, wherein

notices were issued to you even through publication in news papers, but you
failed to attend 'thfe court. Resﬁltantly on 31.03.2012 vide order No. 05 of the said
inquify in the light of Rule 08-A of NWFP Government Servants (E&D) Rules

1973 you was found willfully absent fror.ri'.your duty and consequently you was

-removed from service while a copy. of the said order was sent to you through

registered post. Thereafter you filed 2 mercy petitibn No. 64/6 on 29.05.2013 after

a lapse of more than 01 year, but due to your absence the same was dismissed in

default on 22.10.2013.

By reason of the above, you appear to be guilty of mis-conduct/negligence as

' ¢
defined under rule 3 of the Khyber Pakhtunkhwa Government Servants

(Efficiency and Discipline) Rules, 2011 and have rendered yourself liable to all or

" any of the penalties specified in rule 4 of the rules ibid.

|5 ]

~ You are, therefore, required to submit your written defense within three days to

‘this court of the recéﬁpt of this show cause notice.

Your written defense, if any, should reach to this court within the specified
period, failing which it shall be presumed that you have no defense to put in and

in that case ex-parte action shall be taken against you.

- Intimate whether you desire to be heard in person.

 Faheem Akbar %

N
Dated: 27.05.2015 . ‘Q‘ -
. R ‘-’-—-—.-r-_"'" t i . -
s " S5 . (Sumera Wali)
3 a1 . = ' . Senior Civil Judge/Inquiry Officer,
o b * - Swabi
i v

st 7

\
| 12
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nstant petltlon/mqulry file recelved ‘on remand from the court of

{\" 1 '. Honourable District & Sessions Judge Swabi. Be entered in the relevant register
,‘:‘L;\'i"\ - : - i Z

ot with i ifs /’old number at neem. Petitioner Fahim Akbar be summoned for

(Sumera Wali)
Senior Civil Judge, Swabi

Order. No, 2.
27.05.2015.

#

~ Petitioner/ex-official present. He was served with show cause notice, which has. been -
received by him, while its copy is pIaced on file. Petitioner/ex-official is directed to submit his

reply within 03 days. File to come up for further proceedings on 03.06.2015.

(Sumera Widli) : B
Order. No. 03. ‘Senior Civil Judge/Inquiry officer, Swabl
03.06.2015.

' Ex-official/Sweeper present. He submitted his reply, which is not found -
\ ‘ satisfactory. Hence he was cha1 ge sheeted today and stalement of allegation has

also been leveled against him.

In the light of Rule 10(1) 9a) of Governmenit Servant Eficiency and
Decipline Rules 2011, Mr: Ajmal Tahir learned Judicial Magisllale-l Swabi is

- appointed as inquiry officer fo look into the matter and conclude the inquiry under

the Government servant (E & D) Rules, 2011 within a fortnight. Moharrir of this

court is directed to send instant inquiry to the court of learned JM-I, Swabi

forthwith. Ex-official/sweeper i is directed to appear before the said court today and

to submit his reply before the i inquiry officer. g

-(Sumera Wali)
Senior Civil Judge, Swabi
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Or | 4,
08.08.,2015. -

Tnaui: ile receis

] Inquiry file received frem the learned Senj

ivil Ju i | .

@ge, Swabi, Be entered, The efficial

e " . _ undez

quiry present. Submztted written reply, which
placed en file Th ’ o

. e efficial is @
irected te pr

h1s evidence on 09 07.2015 P
.. ’ /

Judly Magistrate-I, Swabi
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CHARGE SHEET

I, Sumera Wali Senior Civil Judge, Swabi as Inquiry Officer, hereby charge you Mr..

Faheem Akbar ex-official/sweeper-as follows:

That you, while posted: against the posts mentioned above committed the following

irregularities:

a) That you Mr. Faheem Akbar Ex-sweeper §vhi1e posted as sweeper under the
establishment of the court of the than Senior Civil Judge, S.wabi an inquiry was
conducted against you on 20.02.2012 due’ to his absence from duty, ‘wherein
notices were iSéug:d to you even through publication in news paper, but you Faiied
to attend the éourt. Resultantly on 31’.03.2012 vide order No. 05 of the said
mqulry in the llght of Rule 08-A of NWFP Government Servants (E&D) Rules
1973 you were found ‘.Vl[lfl.‘[lly absent frcm your duty and consequently was
—
removed from service while a copy of the said order was sent to you through

B registered post. Thereafter you filed a mercy petition No. 64/6 on 29.05.2013 ai;ter

a lapse of more than 01 year, but-due to your absence the same was dismissed in

default on 22.10.2013. _

1. By reason of the above, you appear to be guilty of mis-conduct/negligence as
defined unde.r r-uch | 3 : of the Khyber | Pakhtunkhwa .Government Servants
(Efficiency and Dlsmphne) Rules, 2011 and have rendered yourself liable to all or
any of the penalties spemﬁed in rule 4 of the rules ibid.

2. You are, thcrefore, required to submit your written defense within sevén days of
the receipt of this Charge Sheet to this court.

3. Your written defence, if any, sl%oufd reach the inquiry officer within the specified
period, failing which it shall be pfesumed that you have no defense to put in and

‘m that case ex-p.atte action shall be taken agamst you.
4. Intimate whether you desire to be heard i in person. '
5. A statement of allegations is enclosed. | /J

P — e (Sumera Wali)
; Senior Civil Judge/Authorized Ofﬁcer
» Swabi
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STATEMENT OF ALLEGATIONS

That you Mr. Faheem Akbar Ex-sweeper \JNhile posted as sweeper under the

. establishment of the court of the than Senior Civil Judge, Swabi an inquiry was

conducted against you on 20.02.2012 due to his absence from duty, wherein
notices were issued to you even through pubhcatlon in news paper, but you failed -

to attend the court.’ Resultantly on 31.03.2012 v1de order No. 05 of the sald

" inquiry in the hght of Rule 08-A of NWFP Government Servants (E&D) Rules

1973 you were found willfully absent from your duty and consequently was

removed from service while a copy of the said order was ‘sent to you through

- registered post. Thereafter you filed a mercy petition No. 64/6 on 29.05.2013 after

a lapse of more than 01 year, but due to your absence the same was dismissed in

default on 22.10.2013.

That in pursuance of the inquiry; you were asked to explain, but your reply is not

found satisfactory.

For the purpose of inquiry against the said accused with reference to the above

.aIlegations, the undersigned is cqhstituted under rule 10 (1) (a) of the ibid rules:

IV. The accused and a well conversant représentative of the deparfment/ (COC) shall

join the proceedings on the date, time and place fixed by the inquiry officer.

{(Sumera Wah)
Semor Civil Judge/Authorized Officer,

/ o Swabi
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Note Reader

25.07.2015 : _
Presence as before. The presiding Officer is on casual leave. To come up

for 09.09.2015.

Reader, -

Order No 06
09.09.2015 . Ny B
The Official under inquiry present before the court. Statement of the

official.recorded. To come ub for order on 16.09.2015. 4

Order No 07
16.09.2015

The official under inquiry namely Fahim Akbar'in person pres-ent.
Record perused.

Brief facts of the inquiry are that: o ,

As per record the petitiéner Fahim Akber Sweeper applied for 90 days
earned leave w.e.f. from 07-11-2011 to 04-02-2012. On expiry of the above
period the delinquent official was found absent. from his duties till 20-02-2012,
upon which the clerk of court has submitted complaint against the delinquent
official on 20-02-2012, proceedings against the delinquent official were initiated’
by the then Senior Civil Judge, Swabi on 20-02-2012 and notice was Issued on his
home address to resume his ddtjes, within 03 days, but as per report of the
concerned Process Server, he was not present at his residence. After that another
notice was issued to the delinquent official namely Fahim Akber Sweeper for
publication in the daily newspapers with the direction to resume his duties within
15 days. On 26-03-2015 reply of the delinquent official received by the court of
Senior Civil Judge, Swabi, whereiri,'he requested for further earned leave with
the prayer that his mother is admitted in-hospital at Karachi and is in need of
earned leave. On 31-03-2012 the then Senior Civil Judge, Swabi turned down the
application of the delinquent official and removed him from service.

The official named above s;_ubmitted a mercy petition élong with the -
medical documents i.e. medical prescriptions, tests results, discharge slip etc. on
29-05-2013 to the court of Iearnéd Senior Civil Judge, Swabi with the request that .

his mother was admitted in Karachi, while the petitioner through his counsel ¢ |
o : . ° AG




CONTINUED ORDER NO 07
16.09.2015

aggrieved from the order of the learned Senior Civil Judge, Swabi filed an appeal
to the Hon’ble District & Sessions Judge, Swabi. On 18-05-2015 the Hon’ble
District & Sessions Judge, Swabi remanded the same to the learned Senior Civil
- Judge, Swabi with the direction that it may analyze whether truly he was engaged
~in his mother treatment and nursing at Karachi and whether there was no other
body to look after his mother?. '
So the instant induiry against Fahim Akber Sweeper attached to the
‘establishment of the learned Senior Civil Judge, Swabi was entrusted to this
Court, vide order sheet No.03 dated 08-06- 2015 by the learned Senior Civil Judge,
Swabi to find out the ground reality of his excuse i.e. mother iflness. Perusal of

the record transpired that the delinquent official had applied for 90 days earned

leave w.e.f. from 07-11-2011 to 04-02-2012 on account of his mother illness and
" on explry of earned leave he again apphed for earned leave on 22-03-2012, but
the same was turned down and removal order from service was issued by the
. competent authority. On 08-06-2015 the official was directed to produce his
evidence. On 13-07-21015, he submit his mother discharge slip from hospital at
~ Karachi along with medical documents and produce the copy of the letter of the
- National Bank of Pakistan Maneri Branch from where he has taken loan for his
mother treatment. It is also positive evidence that after discharge of his mother

from hospital at Karachi on 17-05-2013 and after arrival of the delinquent official ‘

from Karachi to his home fowrf he submitted mercy petition on 29-05-2013 with

a gap of 14 days after arrival from Karachi to his home. The statements of Mr,

Sher Zaman and Syed Aqil Shah followed by the delinquent official on 09-09-2015
" as defense evidence were recorded.

Perusal of the oral statements of the above mentioned witnesses coupled
with the medical record, |, find the excuse of the delinquent official namely Fahim
Akber as a genuine one. | hereby suggest that the official under inquiry be

~ exonerated from the charges leveled against-him

——— . ) . -
‘ The inquiry is hereby submitted before the Leamed Senior\Civil Judge,
Swabi for kind perusal and further necessary action, please. :

<
v
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' OFFICE OF THE SENIOR CIVIL JUGDGE, SWABI

Order. No. I.~
05.10.2015

)

Inquiry report received from the court of learned Judicial magistrate-I, Swabi. Be
(Syed Ha Qasim)

Sezuor C‘w aludge Swabi.
 Order. No. 2 rind Qasim)
raer. INO. & Senior Civii '_L-s,:./..‘ udicial \Lystmte,

13.10.2015 ' Sushi
' Mr. Faheem Akbar, Ex-Sweeper (to be referred as Ex-official hereinafier) of this

- entered. The Ex-official Faheem Akbar be summoned for 13.10.2015

. office, present..

Brief and relevant facts are that the Ex-official applied for ninety (90) days leave

and same.was granted vide office order dated:28.11.2011 from 07.11.2011 to 04 02.2012
.(both days mcluswe) the said ofﬁcml thereafter failed to resume his duty and on the

B report of office dated:20.02.2012 departmenta_l ‘proceeding under the K.P.KX Gevernment
Servant (E&D) Rules, 2011 were initiated against ‘him “for his willful absence after
issuance of notice on hlS remdentwl/poetal address and publication in press, the Ex-
official did not appe‘ar,‘however, he sent his reply on 22.03.2012 but did not appear
bef-ore the authority and; on 31.03.2012 was dismissed from service.

On 29.05.2013 a mercy petition was submitted on behalf of the Ex-official which
stood dismissed in default on 22.10.2013. It is to be noted that the Ex-ofﬁciel never
appeared before the authorify on any date either in the departmental proceeding or during

. mercy petition. | |
In the meanwhile, fhe Ex-official filed an appeal before the Hon’ble District &
, Sessions Judge, Swabi _énd the '_Hon’ble District & Sessions Judge, Swabi was pleased to
remend the inquiry‘t'o- aﬂalyze whether he was engaged with his mother treatment and
nursing at Karachi and whether there wes ne other body to look af'ter his mother.

On the receipt of inquiry, charge was framed and charge alongwith the statement
of allegations was handed over to the Ex-official and learned Judicial Magistrate-I, Swabi

was appointed as inquiry officer. The Ex:official was directed to join the inquiry

&~ ; - T4 }
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‘Ex-official, the record of case shows that no notice was issued to the representative of the -

' department and thus, the department was not provided with an opportunity to cross J

' mqulry to determlne the fact that if the Ex-official was engaged with his mother nursing

" "examine the Ex-official and his witnesses but to produce and exhibit the relévant record

proceediﬁg and to file his written defense. The clerk of court was nominated as

' representatwe of the department to join the i mqulry proceedings.

The learned Inqmry Officer after the examination of the Ex-official and his

witnesses suggested the exoneration of the Ex-ofﬁcia] vide order dated:16.09.2015.

I have gone through the record and arrived at the following conclusion.

- Without touching the merits of the inquiry, lest it may not prejudice the case of

-

examine the Ex-ofﬁmal and his witnesses. . i

Though, the Hon’ble District & Sessions Judge, Swabi was pleased to remand the

her and analyze 1f there was no other body to look after his mother, however, after
framing of charge and preparmg the statement of allegatlons it was a full ﬂedge 1nqulry

where the department.shou]d have been provided with an opportunity not only to cross

. against the Ex-official.

In this scenario of the matter there is no other option but to hold that the inquiry is

_ one side and against the principle of natural justice: that no one should be condemned

unheard.

Now that, while not concurring with the findings of the learned Inqt:iiry Officer, a

fresh inquiry is Qirected in light of Rule 14(VI) of the Government Servant (E&D) Rules,

———

2011, =& Syed Zahid Shah learned Civil Judge/Judicial Magistrate-H, Swabi is ~

‘ appomted as Inquiry Officer. Fresh charge sheet and statement of al]egatlon handed over

to the Ex- ofﬁmal He 1s du‘ected to file hlS wntten defence before the 1nqun~y officer
within 07 days and to appear before the inquir ofﬁcer as and when dlrected F ile be sent

to the inquiry officer/J.M-11, Swabi for further proceedings as per law. \

,//\' o as;n)/

) (Sye
P : - - Senior Civil Judge, Swabi.
. ) B
e . :_b.'{‘o : . (Sved x?llanqlm)
'\6 . v . emcu wil Judocfudicial Mag IS?L.SB:_
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CHARGE SHEET -

I, Syed Syed H‘lmld Qasnm Senior Civil Judge Swabi, as competent

authorxty, hereby charge you Mr. Fahim Akbar, Sweeper as follows.

a..

B : ' | " Segior Civit juds
Received Fahim Akbar 2/‘ é .

(Ex-Sweeper at the office of Senior Civil Judge, Swabi) .

That you, while posted as Sweeper c_ommifted the following irregularities:

"That you after ayailiﬁg ninety (90) days carned leave from 07.11.2011 to

04.02.2012 (both days inclusive) failed to resume your duty.
That on the report of the office a notice for resumption of duty was sent to you

through regiétered post acknowledgment due at your residential ‘address but

~ you failed thus, a publication in press was issued and you were directed to

resume your duty within fifty (15) days but you failed.

That on your behaif an explamtlon was submitted but owing to your absence

and your fallure to appear before the authorlty and to resume your duty you
were dismissed from your service on 31 03 2013 being found guilty of willful
absence, misconduct and negligence. '

That you filed a mercy petitioner No.64/6 on 29.05.2013 after a lapse of more

than one year but due to your absence the same was dismissed as default on

22.10.2013.

. By the reason of the above, you appear to be guilty of misconducted and

ﬁegligeﬁee as define under Rule (3) of Khyber Pakhtunkhwa Government
Servant (Efficiency and Discip]‘ine’): Rule, 2011 and have rendered yeurself
liable to all or nziy of the penalties speciﬁed in Rule 4 of the rules ibid.

You are, therefore, required to submit your written defence W1th1n seven days
of the recelpt of this Charge Sheet to the i mqulry ofﬁcer

Your written defence, if any, shall reach the inquiry officer within the specified

period, failing wlnch it shall be presumed that you have no defence to put in

- and in that case ex-parte action shall be taken 1gamst you.

You must clearly intimidate that whether you desire %heard in person..

A Statement of allegations is enclosed.

(syW :
Senior Civil Judge, Swabi )/

e




STATEMENT OF ALLEGATIONS

.1, Syed Syed Hamid Qasim, Senior Civil Judge, Swabi, as competent
'. authority, am of the opinion that Mr. Fahim Akbar, Sweeper, has rendered himself

liable to be proceeded against, as he committed the following acts/omissions, within the

méaning of Rule 3 of the Khyber Pakhtunkhwa Government Servants (Efficiency and
Discipline) Rules, 2011.

il

iii.

iv.

_ 1s appointed as inqﬁiry officer under Rule (10) (1)(a) of the ibid ;gle‘g.

- STATEMENT OF ALLEGATIONS

That the accused ofﬁcnl after availing ninety (90) d’lys earned leave ﬁom
07.11 2011 to 04.02. 2012 (both days mcluswe) failed to resume his duty.

That on the report of the office regarding his absence a notice was sent to him

- though registered post ackﬁow'ledgement due at his residential address but the

accused official failed to a appear thus a pubhcatlon in press was issued and he
was directed to resume his duty within fifty (15) days but in vain.

That the accused official d.ld not appeared however, on his behalf an
explanation vyas sdbmi&ed and owing to his absence and his failure to resume

his duty, on 31.03.2012, the accused official was dismissed from his service as

" he was found -'guilty of willful abse_:ﬁce from his duty, misconduct and

negligence. o

That the accused official filed a mercy petitioner No.64/6 on 29.05.2013 dﬁér a-
lapse of more than one year but due to his absence the same was dismissed as
default on 22.10.2013. *

By the reason of the above the accused official appears to be gunlty of
1msconducted and neghgence as deﬁne under Rule (3) of Khyber Pakhtunkhw'l
Government Servant (Efficiency and Dlsc;pllnc)ﬁ{ule, 2011.

For the purpose of inqhiry against the accused official with referér';cc to above

allegatioﬁs Syed Zahid Shah, learned Civil Jﬁdge/]udicial Magistrate-I1, Swabi

/ .

//

4\ ©
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4. The inquiry Officer shall, in accordance with the provisions of the ibid rules,
" provide reasonable opportunity of hearing to the accused, record his findings
and make , recommendations as to punishment or other appropriate actions

against the accused.

4. . The accused official and Clerk of Court being repfésentative of the department

 shall join the proceedings on the date, time and place fixed by the inquiry

officer. S o \
(Syed Hami m,)/ >

Senior Civil Judge, Swabi 3\4);')"

‘ ‘ , o (Sved foam Uy \
. o ' %«um Civil Judgeludicnl Magistrate,
Received Fahim Akbar : 2 S '

=

(Ex-Sweeper at the office of Senior Civil Judge, Swabi
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_ 782 iven, Swabi Dated 20.11.2015
I'rom: Syed Zéhid Shah
‘ Enquiry office/ JM-II,
Swabi
. ' To, The Learnecl,--
~ Senior Civil Judge,

Swabi
i Subject: - ‘ ENOUIRY REPORT AGAINST ACCUSED
|
| oL .

OFFICIAL FAHIM AKBAR (EX-S WEEPER)

Dear Sir,
[ have the honour to refer to the above cited subject and to
-state that Enquiry in the subject case is hercby submitted for your réchcl

and necessary proceedings, please.

Yours faillhi’u]'ly

VLszfm c.J

(chd Zahid leh)
antury officer/JM-I1, Swabi




ENQUIRY REPORT

The instant Enquiry ﬁle received from the learned Senior Civil Judge. Swabi

against the accused/official Fahim Akbar (Ex .chcper) of the establishment of Senior
~ Civil Judge, Swabi to conduct an enquiry against him under E & D Rules, 2011,

Accused official was summoned who submitted his reply/defense to the charge
sheet/statement of allegations.

Briefl facts necessary for dis'posal of present Enquiry are that the accuscd
offictal was working as swééper [He was appoihted vide order dated 2.2.2008 (Flag A).
Thereaiter he availed earned leave from 7.11.2011 10 4.02.2012. He was lcqmrcd to join
his duty on 05.02. 2012 but he willfully absented himself and as such has committed
misconduct. On the report of COC dated 20.02.2012 notice was issued to, accused/official
for 23.02.2}0'12 (Flag B) by the then learned Senior Civil 'Judge, Swat;i. Despite notices,

-accused/official failed to appear to join his duty, hence vide order dated 31.03.2012. he

Ly i z : was removed from his servic.e (Flag C).
2 : ' % % Y . The a'ccusecl/ofﬁcial pre[_'eArred appeal befom the Fon’ble District & Sessions
\?\ % ;3 Judge, Swabi and vide order of the Hon’ble Districi & Sessions Judge, Swabi the enquiry
\; \ Efg.’ was remanded to the learned Senior Lml Judge, Swabi to conduct 111010ug:h enquiry
OJ %E | (Flag D). After receiving the enquiry on remand the then learned Senior Civil Judge,
. §:) ~ . Swabi vide mdel dated 3.6.2015 appointed the then learned Judicial Magistrate-I, Swabi
T “=g;§ as enquiry oftiger.' Pres’enUy Qaisar Khan Afridi the learned Judicial Magistrate-1, Swabi

)

W/

]

after conducting enquiry submitted ifs report;’ the relevant para is hereby reproduced

verbatim {or convenience as under:

%

4 “Perusal of the oral statements of the above mentioned witnesses coupled with
the medical record, I, find the excuse of the delinqueni official namely Fahim Akbar as a

genuine one. -l hereby-suggest that the official under enquiry be exonerated from the

N T

charges leveled against him.”

) - As per scection' 5 of the subordinate judiciary service Tribunal Act, 1991 which
is reproduced verbatim for convenience: =7 - o
A “Appeal o Tribunal: Any member of subordinate judiciary aggrieved by uny
i Jinal order, whether original or appellate, made by a departmental authority in re.s'pe‘cl of
| any of the ferms and conditions of his service may. within thirty days of the
communication of such order to him or within six months of the establishment of the
tribunal, whichever is later, prefer an appeal to the tribunal.
The accused official has submitted his ibid appeal which is totally absolutely
“time barred. ' ‘ —
=///l(‘u'(—j.}5(,l.l‘ab(3d above the accused official had willfully absented hlmsclt from.-- %
{

duty after cxpu‘y of his 90 days earned leaves and his act lantamounl‘to mlSLOHdULI and is
. i

t

. o | ) . | . :.. P ) .‘




totally unbmommg, of a 1'(~:'spc')miblé government official in a department where
conliden(.c is bung, posed and mposed '

A In the given cucumst'mccs in my humble opinion, the appeal submitied by
pctmonm was time barred, thcrdorc with utmosl rcspcct from the order of Hon'ble

’-——-_—-—‘
District & Sessions Judge, Swabi dated 18. OS 2015, not only a sccond enquiry can be

' conducted but keeping in view also the indifferent attitude of the petitioner, he is not

cnutlcd to be retained/reinstated in service. Submitted, please AD -
' L Tec— \—)
(Syed Zahid Shah)
Enquiry officer/JM-11, Swabi

SYED ZAHID SHAH
Judiciat Magistrate-it
Swahi




SHOWCAUSE NOTICE ,

’ I -Syed Hamid Qasim, Senibr Civil J'udge,.Swabi, as competent
authority, under Khyber Pakhtunkhwa Government Servants (Efficiency and
Discipline) Rules, 2011, do hereby serve you, Mr. Fahim Akbar Ex-

" Official/Sweeper, as follow

1. Q) that consequent upon the completion of mqulry conduoted
against you by the inquiry officer vide communication No.752/JM-II, Swabi
dated:20.11.2015 and _

(i) on going through' the findings and recommendations of the
inquiry officer, the material on record and other connected papers including
your defence before the inquiry officer, |

I am satisfied that you have committed the following

acts/omission specified in rule of the said rules.

a) Habitually absenting himself from duty without prior approval of
leave, - ' ' o

b) misconduct.

2. As a result thereof, I as competent authority, arrived at the
conclusion that you were rightly removed from the service vide order No.05
dated:31.03.2012 and youmore the Hon’ble District & Sessions
Judge, Swabi was badly time barred thus, you are not entitled to reinstatement
and I have tentWMse upon ybu the penalty of removal from
service under rule 4(iii) of the said rules.

3. You are, thereof, required to show cause as to why the aforesaid
penalty should not be imposed upon you and also intimate whether you desire

to be heard in person. -

4, - If no reply to this notice is received within seven (07) déys or

not more than fifteen (15) 'déys of its delivéry, it shall be presumed that you

have no defence to put in and in that case an Ex-parte action shall be taken -

agamst you.

A copy of the findings of the inquiry officer is exclosed.

> - o _
| ,3\}7 | - (SYED H ASIM)
D . .

Senior Civil Judge, Swab?/

. . ~ '.‘;'M -
Enclosed: ' : \ e
Inquiry report.. \
‘\
Von
i




: “"— /‘-) > : - c:_r-:;!
i

To,
The Hon’ble Senior' Civil Judge,
Swabi :
Subject: REPLY TO SHOW CAUSE NOTICE.
Respected Sir,
1. That ! filed appeal before the learned District & Sessions Judge Swabi and the
learned District & the learned District & Sessions Judge, Swabi was pie'éée to pass
' \ following order on 18.05.2015 truly present petitioner Fahim Akbar Sweeper got

removed from service due to his continuous absence rather in intial stage he was

>

granted 90 days- earned leave but the competent authority did not grant him
. / : ' .
: /f’7 L9 further desired earned leave. Despite of all no charge sheet/show cause was
@ 7
S

issued- to the official to find out the ground reality of his excuse i.e. mother’s

a

illness, which is a basic requirement. In order to meet thg purpose matter is
o remaiAned to tﬁe learned Senior Civil Judge, Swabi with the directions that she
may analyze whe.ther truly he was e'ngagéd in his mother treatment-and nursing
at Karachi and whether there was no other body to look after his mother.
2. Tﬁat the consents of learned Senior Civil Judge, Swabi dated 09.02.2015 were
read by the Appellate Authority and after reading. The same passed order dated |

18.05.2015 f;orhments of Senior Civil Judge, Swabi read as under:-

i The petitioner has been removed from service after conducting
due inquiry and adopting proper proicedure.

1. The petitionér filed én appeal/mercy petitioner against the order
of éompetent authority dated 31.03.2012 within thé prescribed
period. Even he did not-bother to. appear before the competent
authbri'ty during inquiry. ‘ »

Ii. The petitioner filed mercy petition on 29.05.2013 after a lapse of
more than one year of the order of removal passed by fhe

" competent authority on 31.03.2012 which was also dismissed in
default on 22.10.2013 due to absence of petition.

V. The petitjoner filed instant petition‘on 09.02.2015 for restoration
of mercy peﬁtioner No.64/6 whichvwas dismissed on 22.10.2013, -~ .

: » o

hence, the petition hopelessly time barred. B B
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in light of above referred rule as undersigned is not appellate authority,
therefore, this petition be sent to the Hon’ble District & Sessions Judge, Swabi for

further orders by adding comments of undersigned.

3. That pursﬁahce' of said order of appellate authority, the learned Senior Civil

/ ' Judge, SwabAi vide order dated 08.06.2015 appellate inquiry office namely Qaisar
} \g : Khan Afridi Civil Judge, Swabi as inquiry office order dated 08.06.2015 of learned

~ Senior Civil Judge, Swabi reads as under. Enquiry file received from the learned
Senior Civil Judge, Swabi be entered. The official under inquiry present

“submitted written reply, which is piaced on file. The ofﬂual is directed to
produced hus evndence on 09.07.2015 '

- 4. That the learned inquiry officer Qaisar Khan Afridi Civil Judge, Swabi exuviated
me vide order dated 16.09.2015 as per remand order of worthy District and
' Sessions Judge, Swabi from the charge absence being nor intentional but the
reason for the reason for absence was judicial operative part of order dated

: 16.09.201‘5 as reproduced as under. Perusal of the oral statement of the above

&,

mentioned witness coupled with the medical record | find the excuse of the

N |
q\""b delinquent official Fahim Akbar as a genuine one. | hereby suggest that the
~N . .

;\\ official under inquiry be exonerated from the charge leveled against him.

5. That the learned Senior Civil Judge, Swabi without giving any reason appointed
. an another inquiry officer namely Syed Zahid Shah Civil Judge, Swabi vide order
dated 13.1(5.2015 which is agairi'st Rule-6 (d) of E&D Rules-2011 order dated

13.10.2015 of Senior Civil Judge, Swabi for second inquiry is reproduced
6. That Syed Zahid Shah the learned Civil Judge/inquiry officer v1des his report held
me guilty recommended n‘ot to be retained and services relevant portion of
inquiry report is as,under submitted. Brief facts necessary for di‘spo'sal of present
inquiry are that the accused official was worklng as sweeper. He was appointed
vide order dated 02.02.2008 (Flag- A), thereafter he availed craned leave from
07.11.2011 to 04.02.2012 he was required top join his duty on 05.02.2012, but
the willfully absen{ed himself and as such has committed misconduct. On the
report of COC dated 20.02.2012 notice was issued to accused/official for
23.02.2012 {Flag-B) by the then learned Senior Civil judge, Swabi despite notices
accused/official falled to appear to join his duty, hence vide order dated.

| N 31.03.2012 he was removed from his servite (Flag-C).

The accused/ofﬁcral preferred appeal before the Hon’ble DlStljgt &’Sessmns

Judge, Swabl and vide order of the Hon’ble Dlstrlct & Sessrons Judge, Swabl the
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Astly:
2ndly:

3rdly:

inquiry was: remained to the Iearneld.Seni'or Civil Judge, 'Swabi to conduct
through inquiry on remained the then learned Judicial Magistrate-I Swabi as
inquiry officer. Presgntly Qaisar Khan Afridi the learned Judicial Magistrate-l,
Swabi after conduction inquiry submitted its‘report; para is hereby reproduced
verbatim for convénience asunder: _ '

Perusal of the oral statement of the above mentioned witnesses coupled with

the medical record | find the excuse of the delinquent official namely Fahim

Akbar as a genuine one, | hereby suggest that the official under inquiry be

exonerated from the charges Ieveled. against him.

As per section-5 of the subordinate judiciary service Tribunal Act-1991 which is
reproducéd “verbatim for convenience: 'Appeal to tribunal ariy member of
subordinate judiciary aggrieved by any fiﬁal order. Whether original or appellate,

made by a departmental authority in ‘respect of any of the terms and condition

of his service any within thirty days of the communication of such order to him

or within six months of the tribunal whichever is later prefer an appeal to the

“tribunal. The accused official has submitted his ibid which is totally absolutely

time barred.
As accused above the accused official had willfully absented himself from duty

after expiry of his 90 days earned leave and his act tantamount to misconduct

“and is totally unbecoming of a responsible government official in a départment_

where confldence is being posed and reposed. in the glven circumstances in my
humble opmuon the appeal submitted by petmoner was time barred, therefore
with utmost respect from the order of Hon’ble District & Sessions judge, Swabi
dated 18.05.2015 not only second i_'nquiry cane be conducted but in view also the
indifferent attitude of the petitioner, he is not initial to be retrained/reihstated
in service submitted, please. |

That the learned inquiry officer hés totaily misquoted section-5 of subordinate
Judicially Tfibun;ai Act;1991 for dec!ar‘ing appeal of mine as time barred for
fdllowing reason. :

‘Act ibid is for Judicial Officer like, Civil Judge, Senior Civil Judge, Additional

District & Sessions Judge, District & Sessions Judge and not lower staff.

- Section-5 referred above is per services appea! before tribunal whereas appeal

of mine is before appellate authority within department.
it is dnscretlon of appellate authority to accept a time barred appeal on merit or
not and it is vary stronger that a lower authority as flndmg faults is the

administrative order of his superior officer.’

I

s ) _i';"s"::ﬁ

L Exanut - N
: Sessios = o

U et




4rthly:  No reason much Ies_é plausible'hés been giVen that the mother illness was fake or
.bogus:
' S5thly:  The last report is without reason Whereas 1% report is well reasoned.
"~ 6thly:  lam innocent. _ ‘
7thly: 1% inquiry reporf isin l‘ine of remained order of the appellate authority.
: 8thly:  When appellate authority passed order of remained, means delay was
: ZQ conducted. |
N
Itis theréfore humbly requested that | may please be exonerated of the
charge.and :proceeding' may plea'éé be filed.
i
Dated:08.12.2015 | Your Obediently

UM\ ]

Fahim Akbar'S/0O
Kareem Dad R/O
Kalu Khan, /
Tehsil Razar, District Swabi




Jated:26.11.2015
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Order No.2
Dated:02.12.2015

IN THE COURT OF SENIOR CIVIL JUDGE, SWABI

Inquiry Report received from the court of learned Judicial Magistrate-

| 'H/Inquiry Officer. Be registered. Mr. Faheem Akbar Ex—ofﬁcial/s'w.eeper‘ be

summoned for _ 0211221 S \:‘~.G/\
' ‘ . (Syed Hamii Qasifn)

Senior Civ_il Judge, Swabi

Mr. Faheem Akbar present. The learned Inquiry Officer having
pfoposed that the Ex-official is not entitled for his reinste-ltem‘ent in service
and has theleby opinioned for his removal fronﬁ service in accordance W'lth :
the order No.05 dated:31.03.2012. 'Ientatlvely, while concurrmg w;th the

opinion of inquiry officer, final show cause notice be issued to the Ex-

Official/Sweeper in the light of Rules 14(IV) of KPK Govt: ‘Sewaht |

(Efficiency & Discipline) Rule, 2011. He is directed to file his reply within.

seven (07) days but not later than fifteen (15) days, positively. On the

No

.

Sy

submission of his reply file be put up before fhe t'Jndersi'gned.

ON-
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| Order; No. S.
08.01.2016 :
Mr. Faheem Akbar, Ex-Sweeper of the establishment of Senior Civil Judge,
Swabi, héreinaﬁer acqused official, after availing earned leaves of ninety (90) days, with

effect from 07.1 1.20i1 t0 04.02.201 1, failed to resume his duty thus, on the report of the

. Clerk of Court of the Senior Civil Judgé, Swabi dated:20.02.2012, proceedings under

~Efﬁciency & Disciplipe Rules. were initiated against him. The accused official was

‘ -* | . noticed through registered pqst;"acknowled'g'r‘nent due, dated:21.02.2012, to resume his
o duty' within three days", gnd when' the same could not be served, a publication,

datgd:l 1.03.2012, for his resumption -o'f duty, within fifteen (15) days, was publi's}.)eld in
daily Jihad and Pakistan, The order sheet No.04 datéd: 20.03.2012 shows that the accused

- official never éitfén_ded the office nor he resumed his duty; however, an application was
é’ubinitfed on his behaff Qﬁich was placed on ﬁie:._-As the accused ofﬁci‘al failed to resume

“his dufj, vide order No.035, dated: 31.03.2012, he was removed from service. Theréafter,

after a iapse of 15 months, oh 29.05.2013, the accused official SL.lbmittedJa mercy

as result whereof the éaid petitidn was dismissed in default vide order dated: 22.10.2013.
On 09.02.2015, the accused official submitted another petition for the restoration of his

' /’ S earlier mercy petition along with an application for treating the said mercy petition as a

.;’ .-:w . »{l.j"h\, '
,' ‘.- i N o _,.s ; .
'\3 ‘ ,
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petition, requesting therein-for his réinstatement into service but, did not appear in person




_Continued Order. No. 5,
(08.01.2016 "

" deﬁérthmﬁtél abpeai.”W‘h-ilel‘ tree;ting the said petition a‘s.. a‘ppe‘al',. the same was forwarded
to the Hon’ble District & Sessions Judge, Swabi, in his capacity as appellate authority, ‘
along with the comments of the then Senior Civil Judge, Swabi in terms of Rule 4(2) of

A Government Servant Appeal Rules. |

The Hon’ ble DIStl‘lCt & Sessmns Judge Swabi was pleased to remand the inquiry
with the following directions:
i “Truly present petitioner Fahim Akbar Sweeper got removed Jrom service due o
his contr’nuou; absence rather in initial stage he was granted 90 days earned ':

leave, on its expiry, he applied for further earned leave but the competent

authority did not grant him further desired earned leave. Despite of all no charge

sheet/show cause was issued to the official to find out- the ground reality-of his

excuse i.e. mother’s illness, which is a basic requirement. In order (o meel the

})urpose matter i.i'rem(mded to “the learned Senior Civil Judee, Swabi with the

~ directions_that_he may _analyze whether truly he was emza,qed in /113 mother
v ‘/
)\b qr eatment and _nursing at Karachz and whethel there was no_other body to look

A.‘

\C) ‘ ‘after his mother

o Q\*" In comphance of the said directions, on the receipt of the inquiry file, show cause

/notlce was given to the accused ofﬁcxal His reply to the said notice was not found to be

satisfactory thus, the 'accused 'ofﬁcial was charged sheeted and statement of allegations
handed over to hun whllst Judicial Maglstlate I, Swabi was appointed as inquiry officer. -
On 16 09. 2015 the leamed Judlclal M"iglstrate L Swabx after recoxdmg the
statements of accused official and his witnesses recommended exoneration of the accused-
official. Being not satisfied with the‘ﬁﬁdings of the learned Inquiry Officer, Syed Zahid

Shah, Judicial Magi-stratc-II‘, Swabi was appointed as inquiry officer and a fresh inquiry

‘was dirécted against the é{ccused,ofﬁcial.
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The learned inquiry officer, without recording evidence of either side, concluded

that the mercy petition/appeal filed by the accused official isﬁlﬁly time barred and th/is

fact coupled with the clonductv of thé accused official doéé not entitle him for his
remstatement in service. .

In the hght of the mqulry report show cause notice in terms of Rule 14(4) Khyber
Pakhtunkhwa Government Servants (Efficiency & Discipline) Rules, 2011 given to the
accused ofﬁcial to which he filed his reply which is piaced on file. The accused official’
was heard in person. - |

’fhe lp‘_lca of the a'ccﬁsed official 1s thé_t he was busy nursing his ailing mother at
Karachi and there was n(; one else to take care of his rnother which precluded him to
resume his duty. .

" The accused ofﬁr:ial has never pleaded that he was not aware of the departmental
proceedings initiated against him. DeSpité of the fact that he never appeared in person
before the authorﬁy’, during tkré said,.proceedings, he after publication of notice in press
direct.ing him to resume his duty with irr ﬁfteen (15) days, submitted an application dated:
.21;03.20‘1_2, requesting that his absence from rltrty from 04.02.2011 to 20.03.2012 be
converted into leave But rrever bothered to resume his duty, as directed by the authority,
showing thrtt he knowingly and deliberately absented himself from duty from 21 .63.2012
till 29.05.2013, when, after his removal from ‘service, a mercy petmon on behalf of the |
: --accused ofﬁcml was submltted at the office of the Senior Civil Judge, Swabl Even on
29.05.2013, when the’ 1St rne1‘cy petifion was submitted, the accused ofﬁcial was not
before the authority. After the submission of saiél mercy petition, on 18.06.2013, the
accused official appeared before the authority while on 25-06-‘2013 and 25.07.2013 his
. V'brother Naeem Akbar. appeared on his behalf but, thereafter no one appeared, thus, the
said petition was dlsmlssed in default on 22.10.2013. After sixteen (16) months of the
dismissal of the said petition the accused official submitted yet another petition for the

restoration of his earlier mercy petition and requested for treating the said petition as

departmental appeal. o

e D




Continued Order. No. 5.
“08.01.2016

All the these facts shows that the accused official was well aware of the fact that

. leaves granted to him has ex'piredz and on his failure ”to resume his duty net only

departmental proceedings have been 1mt1ated agamst h1m but he has also been 1em0ved

from service. In the pubhcatlon dated 11.03.2013 the accused official was speczﬁcally

duected to resume his duty and not to submit a reply or petition. As per the said

duectlons of the authority the aceused ofﬁ01al failed to resume his duty therefore the

- accused ofﬁcml was rlghtly removed from the serv1ee as prov;ded for in the Rule 9ofthe
| KPK Government Servants (Efﬁcxency & Discipline) Rules, 2011. The said rule is.

’

reproduced in verbatim for easy reference.

“Pmcedure in_case of w1|lful .ibscnce---noththsrandmg anylhmg fo (he
contrary contamed in these rules in case of w:llful absence from dury by a
Government servant for seven. or more days, a notice shall be is.s'ued by the
competent authority thr'oughh registered acknowledgment von his home address
c{irectt’ng him to resume duty-within Jifteen days of issuance of the notice. If }he ‘
/&\sqgge is receivecé I;aek as uﬁdelivered or no response is received from the ctb.s'enie'e
| wit.hin stipulated time, e notice shall be published in at. least two leading

ewspapers directing him to resume duly within fifieen days of the publication of

715‘
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hat notice, fazltng which an ex-parte decision shall be taken against the ab.sente

/

On expiry of the stzpulated perzod given in the notice, major penalty of removal

q P / from service may be imposed upon such Govemment‘servant. v

"~~~/ Indeed, as stated in preceding lines, after the publication of notice in press, asking
the accused official to resume his duty within 15 days, he submitted an applle..mon lor
convertmg his absence into leaves and grammg him further leaves but, he never appedred

in person or he resunie his duty, thus, owing to his absence, not onl ¢ said application’

-
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was turned down but also order was 'passed by this office in the light of rule 9 of ibid’

removing him from service. . : : : o .

~ So far as the plea. of thei acCus'Ed official that he was busy at Karachi for the
treatment of hislmothel; '-aod'nursing ‘her is ‘c.oncerned, the accused has submitted
application referred above, after the publication, issued in two leading newspapers.
directing him to resume his cluty. The: bsaid application was prepared and signed by the
.accused ofﬁcial at Swabl as the said applic'atfon was not received at the office of the
! o ~Senlor C1v1l Judge, Swabi through post from Karachi showing that at the relevant time he
was at Swabi and not at Karach1 as alleged by the accused official. After the removal
from service, the accused'official submltted a mercy petition, which too was prepared and
signed by h1m at Swab1 and on 18 06.2013 he attended the office of the Senior Civil
Judge, Swab1 showmg that the accused official was at Swabi negating his entire story that
he was busy in his mother’s treatment and nursing her at Karachi. Moreover, on

25. 06 2013 and 25.07.2013, the accused official attended the office of the Senior C‘iviIA
T s Judge, Swab1 through hxs brother, Naeem Akbar, who is in police service, as admitted by
| the accused official durmg his personal hearing, negatmg hlS plea that there was no one

else to look after his m_other.

AFo'r his case,’the accused oftlcial, dttring_ the 1% inquiry produced copy of
A~c‘1ischarge.slipandocertain illedical record, allegedly issued by Zia-ud-Din Hospital,
. . Karachi. The said documents-were never exhibited by him thus, cannot be taken into

consideration.lMore‘over,‘ when asked for the final bill issued by the Dr Zi'a-ud-Din
Hospital, ‘h'e could not produce the same. The hospitals in private sector, while
_ discharging their patient;.always issue a computerized final bill, through which the record
of the said patient can be.verified. As the accused 'ofﬁ'cial could lnot produce the said bill,
| - -' the documents so producecl by him canhot be relied upon. Furthermore, the mother of the
accused official was allegcdly referred‘to' Karachl on a private prescription which do not
 bears the si'gnattlre and-seal of the medical officer issuing it. The said medical officer was

o not produced by the accused official to prove the ailment of his mother and to prove the
4, —
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08.01.2016

fact that the treatment of the mother of the accused officer was not available at Peshawar

or Islamabad. The other witnesses produced by the accused official are his relatives and

naturally, they would depose in-his favour. Thus, they are interested witnesses.

All the above facts show that the accused official was having knowledge

regarding the fact that the leaves granted to him have expired, on his failure to join his

duty disciplinary proceedings have been initiated and dﬁring the said proceeding he was

specifically-directed through notices at his residential address and publication in press to

resume his duty but he deliberatély’.and willfully avoided to resume his duty. Thus, was

found guilty of willful absence.

“So far as the period of limitation provided for appeal against the order

. dated:31.03.2012 is concerned Rules 17(1) Khyber PakhtunKhwa Govermﬁent Ser\_fants

| e

(Efficiency and Diécipline) Rule, 2011 providés that an accused official has to prefer a

departmental appeal within 30 days from the date of communication of the order of

penalty. In the present case the order was announced on 31.03.2012, and as discussed in

s

the preceding lines the aCCused,_éfﬂqial- was in 'knowledgé of the disciplinary proceedings -

against him however, the accused official, after the lapse of 13 months, on.29.05.2013

submitted a mercy petition, a petition very novel to the disciplinary rules. The said

pélition after being dismissed as default, on 22.10.2013, the accused official, on

- " - i ' . : v . . . . iy :
R 0?;%2.;2015, submitted an application for the restoration of said mercy petition after a

lélp’Sei.of some 16 months. All these facts very clearly shows that the mercy pétition. or for

i gﬁ that ;purpose the appeal, by the accused official was badly time barred. The accused <
! s ’_ — ‘

o_fﬁ[mal was not only under obligation to ask for the condonation of the delay through an
SR :apPIication‘but'was also bound:to explain the delay of each day. The record manifest that

~the accused official has never requested any forum for the condonation of the delay and it

——

was therefore that, the Hon’ble District & Sessions Judge, Swabi while, remanding the

disciplinary proceedings, has not passed any Speciﬁc drde%-respect. In this scenario

~_
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of the matter the learned Inquiry Officer has rightly concluded that the appeal by the

accused official is time barred and in my humble opinion the delay by the accused

o~

official has never been condoned by the appellate authority.

These facts clearly mamfest that the accused official after being found guilty of

willful absence was rightly removed and hlS conduct shows that the same was not of a

5

good and disciplined official, thus, he is in no way, entitled for his reinstatement into his

service. -
~ While concurring with the findings of the learned inquiry officer, the instant
proceedings be filed after necessary completion and compilation.

Copy of this brd_etj be forwarded to the Hon'ble District & Sessions Judge, Swabi

for his kind information.

(SM

Semﬁ:ﬁlvﬂ'" L}dg‘e Swabiuthority.
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The Hon'ble D:strlct & Sessions Judge -
Swabi - | - Ig‘
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| ADEPARTMENTAL APPEAL |/ REPRESENTATlON-AGAINST THE -

A DISMISSAL ORDER_PASSED_ BY LEARNED§SENIOR CIVIL
) JUDGE—SWABIIATHORISED OFFICER . THROUGH ORDER NO.5 '

-DATED 08-01-2016

Respectfully Sheweth

1.

That the appellant was appomted as Sweeper by the departmental

selection committee in the year 2007 and was working at the disposal

~of respectable Senior Civil Judge Swabi to the entire satisfaction of

the authority.

That the appellant applied for extra ordinary leave for a period of six
(6) monthswhich was ‘granted. by the learned Senior Civil Judge
Swabi with effect from 07/11/2011 up to 04/02/2012. Copy attached

. as annexure ’A”

That the mother of the Aappellant was seriously ill and was suffering

“from kidney problem for which purpose he remained associated with

- her as she was hospitalized at Dr. Ziauddin Hospital, Karachi vide

medical treatment reports of the hospital concerned. Copy attached

as annexure "B,

. That due to unavoidable circumstances the appellant. could not be

able to attend his duties ‘on the expiry of his leave period, as such left
w:th no optlon except to apply for another period of extraordmary
leave of 365 days.vide- copy, ~of amtion of the appellant which

. ie = .
e - T . .
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~ sanctioning authonty

*

‘f ) application was turned down for the reasons best known to the‘

That the appellant was Ieft with no option except to serve stay with
hIS ailing mother at Dr. Ztauddln Hospital at Karachi as he was the

' »only piece of his family to. serve his. senously sick mother which fact

could be substantiated from the medlcal treatment but even then an

. inquiry was initiated agamst him and he was served with show cause

B

7

,,,,,

notice which notice du!y replied, but the to the utter surprise of the

appellant the same was not considered vide copy of reply.

That in view of the above sorry state of affairs, the authority removed
the appellant from service on 31/03/2012 on the ground of delinquent

and willful absent. Copy attached as annexdre “C.

That the appellant then moved a mercy petition which was converted
into departmental appeal vide which the learned District & Sessions

Judge Swabi allowed the same and the case was remanded back to

QZ_‘N : \o‘\the learned Senior. Civil Judge/Authonty wuth certain directions which

AL
A
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are self-explanatory. Copies of ‘mercy petltlon/departmental appeal
and order of learned D&SJ Swabi is attached for ready reference as

annexure “D& E”.

. That after remand the learned Senior Civil Judge/Authority - in

compliance with dlrectlons of the. remand and order of learned D&SJ

' Swab| Show Cause Notice was served upon the appel!ant which was

duly replied but the learned SCJ, Swabi was not convnnced_wnth the

reply as such the appellant was charge sheeted and statement of

| allegatlons was handed over to the appellant and Jud|C|al Magistrate-

[, Swabi- as appomted as lnqwry offi icer. Copies are attached as

~ annexure vEr.

.. That vide a com’prehens,iv'e inquiry report of thellearned JM-1, Swabi,

dated .16-09-2015' the learned Inquiry Officer recommended the

'exoneration of the appellant from the cha_r'ges‘ leveled against him in

o ——
—
- . Toa
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; ‘*@ view of peculiar facts and circumstances of the case. Copy of Report

. is attached as annexure "G". o
. - 10 _ That astonishingly, without any rhyme-"of reason the learned
) Senror Civil  Judge, Swabr “while drsagreerng with the above
mentroned comprehensrve report based on real facts; another inquiry
. officer (Syed Zahid Shah JM-IL, Swabr) was entrusted with the inquiry
of the appellant and the case was again reopened and rather a trial
denovo was inttiated vide ‘order date 13.10.2015 of SCJ, Swabr as

annexure "H".

11, That the vrde inquiry report of learned JM- II Swabi a very
~ambiguous report was given which was based shocklng findings |

~ which findings were concurred by the learned SCJ, Swabi/Authority

~as such the appellant was removed from his servrces, hence this
Qﬁ]&\ \Aﬁppeal with followrng grounds Copses of JM-I, report and impugned

s\““ order are attached as annexure o

12
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GROUNDS;

| a T hat 'the impugned order is against law and facts, hence liable to be

| set aside.

- b. That the learned SCJ/Authority has exceeded his poWere by giving

~ findings of those issues which were out of his domain.

c. That no reasons have been advanced by the learned SJC/Authonty o
by disagreeing with the earller mqunry report of the |earned JM-|,

Swabi as such cornmrtted illegality.

~ d. That impugned order is based on 'self-assessment of the learned the
. SJC/Authonty whrch is not sustainable. - | '

e That the tmpugned order is result of mlsreadlng and non reading of
the material available on record, hence the appellant has wrongly

" peen removed from—servrce whrle lgnorlng t\he heart touchlng fact of
. { ’

«bi

. —v--.-'-'-vrf'T"gdi

[ | 3.
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‘ Ohe ailing mother of the appellant who lastly left for eternal abode
< ‘ which fact has totally been over Iooked as such deprlved the

~appellant of his only source of livelihood.

. That the appellant.has never been delmquent or willful abasentee,

N rather his absence was based on cogent reasons which fact could be

| substantlated from medlcal reports followed by learned JM-I, Swabi

inquiry report but to the utter surprise of the appellant, these materials

evidences have been ignored and a compllcated and heavily worded

‘order was passed by the learned authority impugned herein this
appeal. | ' -

g. That the appellant is the only bread earned of his famlly and removal
from services has further enhanced his suffermgs and agonies which
‘has made the appellant victim ofotrcumstances as such he may

JS N i .kindly be dealt compas"siolnately and be reinstated in service even on
! RN : . .
Q\ ~eumanitarian grounds:

" h. That the appellant urges other grounds at the time of hearing of this
- .eppeal with the kind permission of your good self, hence this appeal

with the followihg prayer;

it s therefore" prayed that on acceptenCe of this
appeal/representatlon ‘the lmpugned order of learned Senior Civil
| Judge, Swabi may kmdly be set aside and the appellant may kindly
be exonerated from the charges leveled against him and his, services
may kindly be restored i.e. the ’é_ppellant may be re'iristated and
obliged. | ‘

Dated 0_[ /02/ 20/4 N , “yours obediently

14
Fahim a petlant

Sweeper)
Through Counsel

A

~ Mukhta d
Advocate,'H#h Court
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P
. IN\THE COURT OF ISHTIAQ AHMAD
o '; / “1', ' DISTRICT & SESSIONS JUDGE, SWABI
C

Service Appeal No.06/6 of 2016

Date of InStitution. ............... 01.02.2016

Date of Decision........... S 15.03.2016

Faheem Akbar, Ex-Sweeper of Senior Civil Judge, Swabi

Establishment................. [R— Appellant/petitioner
- JUDGMENT

- 15.03.2016

Appellant namely Faheem Akbar Ex-Sweeper (BPS-) of learned
Senior Civil Judge, Swabi establishment present in person, who previously
through order dated 02.02.2008 was employed as Sweeper, the said ex-
official vide order of the learned Senior Civil Judge, Swabi, office bca;fihg
No.749-52/_SCj dated 28.11.2011 on his request was granted earned leave
- with effect from 07.11.2011 to 04.02.2012 (90 days) on full payment of
~monthly sélary, but on the expiry of earned feave tenure, official absented
himself, hence, in the light of office report dated 20.02.2012 about hi\s un-
intimated absence from service, disciplinary procéedings were initiated and
was severally directed to assume his duty but in vain, qua publication for

resumption of duty was made in newspapers i.e. Jihad and Pakistan but

Subsequently on 29.05.2013 after elapse of 13 months and 28 days,
appellant namely Faheem Akbar submitted a miscellaneous nature

application No.64/6 titled.as Mercy Petition before the learned Senior Civil |

|
|
|
!

Judge, Swabi (Authority) for reinstatement in service, wherein he mainly

‘é’ g b3 E urged that, his mother was admitted in Dr. Zia-ud-Din Hospital Karachi,

| ,§ f _}' : such severe ailment of his mother caused serious interception in his way to
g w a3 '-_" join the duty because none else male member of the family was available to _
i; e : take care of her, rather he previously’also moved a distinet application

; I:i' ,g v :; seeking approval for grant of 365 days extra-ordinary leave but bdld

; i application was turned down by the Authority.

- e eow e —r——
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This application vide earlier order of Senior Civil Judge, Swabi

(Authoi'ity) dated 22.10.2013 was dismissed in default, against which order
appellant/petitioner  namely F '1heem Akb*lr filed departmental
Appe'd/Mercy Petltlon in this Court, rathel bv virtue of order of this Court
dated 18.05.2015, matter was remanded back to the learned Senior Civil
Judge (Authorlty) Swabi for reappmis'tl of the request of the
appellant/petitioner, with the direction to issue Show Cause notice and find
out the grpund reality of advanced _cxcust, i.e. mother’s iliness coupled with
" the fact that truly appellant/petitioner was engaged in his mother’s nursing

at Karachi and there was no other body to look afier her.

" On its turn, the required directions were complied with, after

issuance of Show Cause notice and receipt of its reply Mr. Qaiser Khan

Afridi Civil Judge/Tudicial Magistrate-1, Swabi was appointed as cnquiry
_ officer, who fumié:hed the desired report but learned Senior Civil Judge,
Swabi (Authority) not concurred with this report and on the event,
appointed Syed Zahid Shah, Civil- Judge/Judmal Magistrate-II, Swabi as
fresh enquiry officer, who submitted the needed report which peree is vice-
versa to the appellant/petltloner s agmted stance. Ultimately on the dint of
impugned order dated 08.01.2016 jearned Senior Civil Judge, Swabi

(Authority) in coincide to the latter officer enquiry report held the

I have gone through the record and heard the arguments of learned

counsel for appellant/petitionér.

» Entire background of the matter has been elucidated and highlighted
in the preceding paragraphs, viz-a-viz order of the learned Senior Civil
Judge, ‘Swabi (Authority) dated 08.01.2016 when focused, furnishes

complete elaborative detail with legal provisions.

Notwithstanding above, upon the issuance of removal from setvice

vy :
“z order~dated 31.03.2012, by the appellant/petitioner after elapse of 13




months and 28 days, on’account of Mercy Petition No.64/6 the learned

Senior Civil Judge, Swabi .(Authority) was approached with the request of
restoration in. service and since its inéeption invariably reason was urged
that, appellant/petitioner’s mother ailment intercepted him to assume his
duty and in such connectivity he remained engaged with his mother in

0 ‘ Doctor Zia-ud-Din Hospital Karachi.

In support of his claim appellant/petitioner produced discharge shp
of Dr. Zia- ud-Dm Hospital Karachi, which purports that, Mst, lhdm was
admitted on 31.10.2011 and discharged on 17.05.2013. No original -
document related to ibid dlscharé,e slip was produced, simultaneously, it is
alien to the oenela! prmmple of prudence that, a patient for too much long
period can remain admltted ina prlvate medical institute rather in support
of this document no payment rf,(,upt ol Imdl medlcdlnon bill or other
ch'noes is available. Apart to it, in the process of enquiry no independent
and reliable proof to vindicate the appellant/penhoner S orlevanceq was
furnished, merely in cursory manner irrespective to the appellant/petitioner,
two other witnésses were adduced, who furnished meaningless oral

testification before the learned enquiry officer.

Nevertheless pursuant to clause 17 of Khyber Pakhtunkhwa
:~ YGovernment  Servants (Efficiency and  Discipline) Rules, 2011
accused/official who has been awarded any penalty, within thirty days {rom

the date of communication of the order ; 1s competent to prefer dopm“tmental

\—“-” ‘ appeal to the appellate authority.

Since after passage. of 13 months and 28 davs appellant/petitioner -
brought Mercy Petmon No.64/6 on ”9 03 2013 before the learned Senior
- Civil Judge Swabi (Authority) wherem for single date i.e 18.06. 2013 he is
C A \marked as personally present and for rest of dates either none or his brother
A | attended the proceedmge, ultimately on 22.10.2013 said petition was
dlSﬂllSSGd m default and after 15 months and 18 days thereto petition
. No/8/6 was brought on 09.02.2015 before the learned Senior Civil Judge,

v eSS

~ Swabl (Authority), which in its continuation was forwarded to this Court,

bemg appellate authority.
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Above of appellant/petitioner s

unappreciable, which is in sheer disregard to rules framed for

explained  conduct the
the purpose
and further affirms that, appellant/petitioner in the matter with candid
_aptitude remained negligent from which conduct can safely be elicited that,
he remained unsuccessful in the event of conduct of enquiry to fortify that,

really his mother ailment foreclosed him to approach the office for
assumption of his official assignment, but has designed a parallel story,
wherefrom it can be. conceived that, hc appears to have remained engaged
in some unveiled affairs and has trlatlondlly designed transaction in sham
of his

intimations/directions of the learned Senior Civil Judge, Swabi (Authority)

mother’s ~ailment. He Has' not

actively carried out the

and deliberately discarded to furnish substantial and actual reason of his
'

’/ - . . ) -
absence Viz-a-viz subsequent to removal from service with regard to the
lequest of reinstatement. in service his attitude toward appearance and to

defend ‘his cause was too negative, hence, he is disentitled to be treated

- llbcm!ly in lenient manner.

Resultantly instant appeal/pelltlon being devoid of merits js hereby

dlsmlsqed

File be consigned to the record room after necessary completion.

Announccd
LJaO%fQTH6 \

\ 1d)
'\ Dist? sessions Judge
Swabi
o Certificate
) - - Certified that the Judgment above consists of 04
- o . . pages, each page whereof has been signed by me after
) making necessaw corrections therein,
SoRZ. ..
¢ G/J .-& /é‘
P -.-.
15376
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_/LL_{/L& blz.zw ,(’ 421//4/_ /f W
ithan. e PE

}Plaumff

} Appellant

) Petitioner
}Complainant

VERSUS

. MW&M }Defendant

}Respondent
}Accused
o }
Appeal/Revision/ Suit/Application/Petition/Case No. of

FFixed for

1/We, the undersigned, do hereby nominate and appoin®

1JAZ ANWAR ADVOCATE, SUPREME COURT OF PAKISTAN |

M /éu(/ }40){/14’7 A&/ L dtl  my true and lawful attorney, for n:e. \

in my same and on my behalf t§ appear at to appear. plead, act ar
answer in the above Court or any Court to which the business is transfcrred in the aboy:
matter and is agreed to sign and file petitions. An appeal, statements, accounts, exhibit: .

Compromises or other documents whatsoever, in connection with the said matter or an

matter arising there from and also to apply for and receive all documents or copies o

documénts, depositions etc, and to apply for and issue summons and other writs or sub-
poena and to apply for and get issued and arrest, attachment or other executions, warrants
or order and to conduct any proceeding that may arise there out; and to apply for and
receive payment of any or all sums or submit for the above matter to arbitration, and o
employee any other Legal Practitioner authorizing him to exercise the power and
authorizes hereby conferred on the Advocate wherever he may think fit to do so, any other
lawyer may be appointed by my said counsel to conduct the case who shall have the same
powers.

AND to all acts legally necessary to managé and conduct the said case in all
respects, whether harein specified or not, as may be proper and expedient.

AND I/we hareby agree to ratify and confirm all lawful acts done on my/our behalf
under or by virtue ¢ { this power or of the usual practxce in sucn matter,

PROVIBILH always, that /we undcrmkc at. time of calling of the case by the
Court/my authorized agent shall inform the Advocate and make him appear in Court, if the
case may be dismissed in default, if it be proceeded ex-parte the said counsel shall not be
held responsible for the same. All costs awarded in favour shall be the right of the counsel
or his nominee, and if awarded against shall be payable by me/us

IN WITNESS whereof [/we have hereto signed at .

the dayw o theyew 47
Exccutant/Executants - ya

Accepted subject to the terms regarding fee i

st N

A

| F
Ijaz Anwar

_ Advoacate tlish Courts & Supreme Court of Pakist:

A ABVOUATES, LEGAT ADYESOUS, SERVICE & LABOUIL LAW CON S
/‘ ) % PR3 &, Fourth Flowr, Bileur Plaza, Saddar Rowmd, Peshawar
P & Ph.O91-5272154 Mobile-0333-9107223




BEFORE THE KHYBER PAKHTUNKHWA |
SERVICES TRIBUNAL, PESHAWAR '

 DEPARTMENTAL APPEAL...............398/2016 -~

Fahim Akbat ...Vs.... D&S]J, Swabi

L3

 PARAWISE COMMENTS ON BEHALF OF RESPONDENT NO.1&2  *

FACTS/PRAYER IN APPEAL

Para 1 to 15 need no comments.

‘GROUNDS OF SERVICE APPEAL

A.

I'—(

Incorrect, the proeess of inquiry was carried under the
law. '
Incorrect, the inquiry was marked to Inquiry Officer as per - -
E&D rules 2011, upon which the inquiry officer conducted - -

proceedings of inquiry in accordance with law.

Incorrect, all proceedings including the inquiry were <%~

conducted under the law.

* Incorrect, hence denied. The appellant was given every T

reasonable opportum’ty for personal hearing.

Incorrect.

Incorrect.

Incorrect.

Incorrect.

The Competent Authority could decide the question as per

' | law.

Incorrect. ‘7’9\\%&%‘ ,
_ L
. , QAR
A
gANE

A E\Office files\185\2017\Comments Fahim Akber Sweeper 22-11-2017.dacx




- K. Correct to extent that prior to d1sm1ssal no penalty has

been 1mposed upon the appellant in- his service carrier.

The instant dismissal, however, is in accordance with law.

L. . No comments.

No Comments. The worthy Tribunal is competent to - - -

decide..

- Itis humbly prayed that the appeal may be dismissed.

Lo

Muhammad Adil Khan
District & Sessions Judge,

Swabi %ﬂ\@‘ |
District & Sessions ludge
- Swabi

E:\Office files\185\2017\Comments Fahim Akber Swesper 22-11-2017.docx
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In Re: Service Appeal No .Bi%'{ E“f', M

BEFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER
: PAKHTUNKHWA, PESHAWAR £ .

!

4
3
s

Fahim akbar VERSUS ! g) & S.J. SWABI
| ;
REJOINDER ON BEHALF OF THE APPELLANT TO THE COMMENTS 1
FILED BY THE RESPONDENTS.- E |
Respectfully Sheweth:- l?,
ON FACTS
-» No con1naen'ts: %'
ON GROUNDS - w
i

A. Contents incorrect. No proper inqulr‘
law has been conducted in the matt

the appeal are true & correct

.,!,

. Contents mcorrect contents of para s

y as is requ1red under the

I Contents of para A of

| % appeal are true

) & correct.

e Af
b i

c ‘t." " .

- Contents mcorrect contents of para
& correct.

. Contents incorrect, contents‘of para
& correct. .

. Contents incorrect, contents of para
& correct o

. Contents incorrect, contents of para
& correct.

. Contents incorrect, contents of Para

& correct.

¢
H

! i
C of the appeal are true

i
{

D of the appeal are true

i
i

El of the appeal are true o
’ P

F of the appeal are true

A
£

G iof the appeal are true




H. Contents incorrect, conténts of Para H of tﬁe _appeai are true
& correct. | | ‘

CLon reply to Para |, it is submitted that the cq,mpetent authority

: ha§ not acted in accordance with law.‘ |

) Contents incérrect, NO proper inquiry was ai$ is requiredl under

the law has been conducted in the matter. ";éontents of para J

of the appral are true and correct.

NEECEES

_K."No comments to ithe extent of admission, ri;ést of the Para is
false and incorrect. Contents of the Para Kffof'the appeal are
true and correct.

L. No comments.

M. No comments:.

mﬂﬂ"&?&;‘p{é,"lﬁ»M‘i}i‘ & gady L S

It is, therefore, humbly prc;gzyed that appeal

of the Appellant may very graciously be allowed as prayed

- for therein, with costs.
| A,f)pellant
‘Through: %A(L;
" YASIR SALEEM

JAWAD UR REHMAN
Adv'oc;ates, Peshawar

i Y 2
Dated: 4.0 6" -

R e s = e e o

__:__»-\-\

AFFIDAVIT: -

l, fahim akbar, do hereby solemnly affirm and declare on
oath that all the contents of rejoinder are true and correct to
the best of my knowledge and belief and nothing has been
concealed or withheld from this Honourable Court.

DEPONEN?T




BEFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER
~, PAKHTUNKHWA, PESHAWAR _

In Re: Service Appeal No*.3 %5 />4

Fahim akbar . . VERSUS A D&SJ SWABI

FILED BY THE RESPONDENTS

Respectfully Sheweth

‘ON FACTS
No,comments_; g

ON.GROUNDS

A Contents mcorrect No proper mqurry as is. requrred under the

| law has been conducted in the matter. Contents of para A of
the appeal are true & correct
- B. Contents mcorrect, _contents of para B of the appeal are true

,,& correct.

tzEJorNDER ON BEHALF OF THE APPELLANT TO THE COMMENTS J

- C. Contents incorrect, contents of para C of the appeal are true.

& correct

D. Contents lncorrect contents of para D of the appeal are. true

& correct. T “'3

ol

%‘&

- E Contents mcorrect contents of para E of the appeal are true
& correct
F. Contents incorrect, contents of para F of the. appeal are true
& correct |
G. Contents incorrect, contents of Para G of the ‘appeal are true

& correct

S e S
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- KHYBER PAKHTUNKWA SERVICE TRIBUNAL, PESHAWAR

No. J[48 st Dated JC—O5 2020

To
The Senior Civil Judge,
Government of Khyber Pakhtunkhwa,
Swabi.
' Subject: - JUDGMENT IN APPEAL NO. 398/2016, MR. FAHEEM AKBAR.

I am directed to forward herewith a certified copy of Judgement dated
04.03.2020 passed by this Tribunal on the above subject for strict compliance.

Encl: As above

R%Ti’:&f’f

KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL
PESHAWAR.

o IR ey

COP R




