> ‘
C-284.20106 | Ahmad Khan, son of the appellant, Hafiz
Mul}‘ammad Yiaseen, SDO - and Ansar Ahmad, AAOQ
alongwith Addli A.G for respondents present. Written reply
by r%:Spondents No. I to 6 already submitted. Written reply
| : : : : -
by nespondents No: 7 & 8 not submitted despite of last
oppommmm and 1mposmon of cost of Rs. 1000/- which
also not paid. No further opportunity is extended to the said
respondents. The appeal is assigned to D.B for rejoinder and
final, hearing for 08.08.2016.
08.08.2016 ‘ Mr. Imdad Hussain, Advocate for appellant and M. R
Muhammad Rafique, Tchsildar alongwith Additional AG for
1z.'csp0ndcnts present. Learned counsel for the appeliant stated - _
that since the appellanl: has dicd therefore, the instant appeal L
has become abated. Fis legal heirs if so advised may agitate the 3
. :: : _ _ _ o
matter beforec proper forum. Order accordingly. IPile be .
| ) ! i
consigned to]the record room. i : , R |
&\INOUN_D { : - 'j'
08.08.2016 , S
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29.02.2016

i)
R

I

.-

Appellant with counsel, M/S Fathiullah, SDO and Ansar Ahmad,
AA-O, alongwith Addl: A.G for respondents' present. Para-wise
comments by respondents No. 1, 3, 4, 5 and 6 submitted while
respondent No. 2 has already submitted written reply. Written reply by
respondents No. 7 and 8 not submitted despite last opportunity.'The
learned Addl: A.G requested- for fufther adjournment. Last opportunity
is extended subjeét to payment of cost of Rs 1000/— which shall be
borne by respondents No. 7 and 8 from their own pockets. To come up
for written reply/comments and cost on beha!f of respondents No 7 .
and 8 on 28.4.2016 before S.B. |

.
Y epnber
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08.06.2015

)

Appetiant Deposited

Security & Procass Feg s

27.08.2015

23.11.2015

“74‘";’\ ESE T
1,:

.
“oezb

At )
. O
Counsel for the appellant present. Learned counsel for the

appellant argt;éd that the appellant was appointed as Badragga vide f. g

order dated 12.8.1986 and that he was to retire from service in the

year 2019 but was erroneously and wrongly retired on 30.6.2014

where-after he preferred departmental appeal on 26.12.2014 which

was not responded and hence the instant service appeal on 2.4:2015.
That the impugned order of retirement is against of law and
facts. .
Points urged need consideration. Admit. Subject to deposit of
security and’ prbcess fee within 10 days, notices be issued- to the

respondents for written reply for 27.8.2015 before S.B.

Ch%n
N

Mr. Asmatullah K;fag, Special Attorney for appellant, M/S
Javed Khattak, SDO for respc;\ngents No. 1, 3, 4, 5 and 6 and Ansar
Ahmed, AAO for respondent ""No. 2 alongwith Addl: A.G for
respor}dents present. Requested -féii‘adjournment. To come up for
written reply/comments on 23.11.201.51.before S.B.

‘

Chairman

None present for appellant. M/S Ansar Ahmed, AAO and
Fatahuliah, SDO alongwith Addl:-A.G for respondents” present.
Written stateiment b'y respondent No. 2 submitted, while learned
Addl: A.G requested for further édjournrnent. on behalf of .
remaining respondents. Last opportunity granted.-To come up f0>r
written reply/comments on behalf of remaining respondents No. 1,

C%ﬁlan .

3 to 8 on 29.2.2016 before S.B.

b
|




S o .

None present for the appellant. Adjourned for preliminary

G ©17.04.2015
hearing to 28.04.2015 before S.B.

/
%
2

Chgrman

Appellant in person present. Counsel for the appe_‘[!gnt is not in

Yy 28.04.2015
' attendance. Adjourned for preliminary hearing to 11.5.2015 before S.B. .

Chabﬁ—aan

~

-

"11.05;201:5“ W&Coﬁnsel for the appellant present. Learned counsel for the
appellant is not in attendance. Adjourned tQ 525.'5.7{201_5<sfor~preliminar§i y

Try a2 a2
AL - Héaring before S.B. ~
o Cha?n?an

None present for appellant. Due to strike of the Bar adjourned for ;

6 25.05.2015

preliminary hearing to 8.6.2015 before S.B.
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Form- A
FORM OF ORDER SHEET
Court of :
- Case No. 267/2015
S.No. | Date of order Order or other proceedings with signature of judge or Magistrate
- Proceedings : ,

1 2 3

" 02.04.2015 The appeal of Mr. Mir Khajan Wazir presented today by
Mr. ‘Asghar Ali Khan Daim Khel Advocate may be entered in the
Institution register and put up to the Worthy Chairman for
proper order. '

_ : _ ‘REGISTRAR
2 | 3 ,_\\ —_— ‘)"‘ This case is entrusted to S. Bench for préliminary ’

. -
hearing to be put up thereon [2 —0Y~>0/d,

CH;&[’{MAN _'
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BEFORE THE HONOURABLE SERVICE TRIBUNAL KPK
PESHAWAR
Service Appeal No. _Z A 7’ 12015

Mir Khajan Wazir Appellant
- VERSUS
Executive Engineer & Others ... ... Respondents
INDEX
S.No Particulars of Documents ) Annex: Pages
1 Grounds of appeal along with affidavit 1-5
2 Copy of the application along with A, B
verification letter bearing No.4748-49 dated 6-,

06-04-1986 from the Chief Engineer
Irrigation Deptt: NWFP Peshawar to
Superintending Engineer, Southern Irrigation
Circle Bannu

3 | (Copies of the character certificate, S/Book, |G D.E.F& | g-y3

Identity card, Old NIC, CNIC,MED/ICA
CERT IFICATE

(8

4 | Copy of the apptt: order is enclosed H ]

5. | Copy of the copy of application along with LLK&L ' 5‘___ by,

the statement of the elders of the Ilaqa
consists of 4 pages, copy of letter
No.121/PNT/SPN, dated 28/29-10-2014,
letter No.417 dated 12-11-2014

6 | copy of retirement order No. 1018-20 dated M 22 %4

30-06-2014
7 | Copy of the departmental appeal is enclosed N 23
8 | Copy of the departmental appeals & order in O&P

light of the departmental appeal of Mr.

Rafiullah Khan S/O Mir Khajan (appellant) Q 24-26
9 | Vakalat Nama DOMICILE CERT 1 FrcrAr £ 2>
A6HAR ALI k8  Appellant

DAaIr? wH& L Mir Khajan Wazir
ﬁf C - «‘;” ; /4‘&‘5‘\

03236 /9054 9o
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/ ¢ BEFORE THE HONOURABLE SERVICE TRIBUNAL KPK

PESHAWAR
Service Appeal No. __ 4 + 12015

Mir Khajan Wazir S/O Shah Jami R/O Village Mir Ali, Tehsil Spin

Wam, NWA Agency Miranshah ... Appellant
AN . Proving®
VERSUS Bervice T'i}:
Diary No < QJ

‘ 1- Executive Engineer Hydrology, Irrigation Division KPK Peshawﬁ'mch.&'..Lf:.Ls

2- Accountant General KPK Peshawar
» 3- Superintending Engineer (H/Q), Office of Chief Engineer (South)
Irrigation Department Peshawar
1 4- Section Officer (Establishment) Office of the Secretary to Govt: of
KPK, Irrigation Department Peshawar raolapn Dol Bu.
'5- Divisional Accounts Officer (Local) ”Zﬁﬁ/ JAR Bort BhANY
'6- Head Clerk (Local) H¥DROL0GY 11XR!
7- Assistant Political Agent, Mir Ali, Sub Division Mir Ali
8- Political Naib Tehsildar Spin Wam Mir Ali ............ Respondents

SERVICE APPEAL UNDER SECTION IV UNDER__SERVICE
TRIBUNAL ACT I.5% OF 1974 TO THE EFFECT THAT THE
APPELLANT HAD WRONGLY AND MALAFIDELY RETIRED BY
THE RESPONDENTS WITHOUT HIS KNOWLEDGE, IN HIS
ABSENTIA, WITHOUT _ AN  APPLICATION TO THE

INEFFECTIVE UPON THE RIGHTS OF SERVICE OF APPELLANT

PRAYER

ON__ACCEPTANCE OF _THIS SERVICE APPEAL _MAY
GRACIOUSLY BE SET ASIDE THE IMPUGNED ORDER OF THE
RESPONDENTS AND MAY KINDLY BE REINSTATE ON _THE
SAME POST TILL THE COMPLETION TO THE AGE OF
SUPERANNUATION AS PER MEDICAL CERTIFICATE ISSUSED
BY MEDICAL SUPERINTENDENT MIRAN SHAH

Respectfully Sheweth!

That the brief facts giving rise the present service appeal are that

ey
‘r'. the appellant was applied for against the vacant post of Badragga.

(Copy of the application along with verification letter bearing
/{ No0.4748-49 dated 06-04-1986 from the Chief Engineer Irrigation
Deptt: NWFP Peshawar to Superintending Engineer, Southern

Irrigation Circle Bannu are enclosed as Annex — A & B
respectively)
2-  That the appellant submitted necessary documents, i.e character

certificate, Medical Certificate, Domicile Certificate, Identity Card
to the appointing authority (respondents) requisitioned by him as

relevant documents. (Copies of the character certificate, S/Book, >

RESPONDENTS. SO THE IMPUGNED ORDER/IS ILLEGAL AND s

ce i A— i s



Identity card, Old NIC, CNIC are enclosed as Annex — C, D, E, F
{_# jrespectively)

That the respondents issued appointment order, letter bearing No.
1373-75/6-E on dated Peshawar, the 12-08-1986 in the name of
Mir Khajan S/O Shah Jami Wazir Tori Khel of Spin Wam, Tehsil
Spin Wam Bannu (Appellant) as Badragga. (Copy of the apptt:
order is enclosed as Annex — H)

That the alleged forged application shown bearing Letter
No.417/APA/MRL  dated 12-11-2014 wherein shown an
application from the appellant side for retirement on
superannuation which is totally fraud, wrong and illegal because
no such kind of application has been filed before the respondent
No.7 by the appellant but the application was on behalf of
Samidullah S/O Mir Khajan (the present appellant).

That in the light of the letter bearing No.417 dated the respondent
No.7 issued recommendation letter No.121/PNT/SPN dated 28/29-
10-2014 from the respondent No.8 to respondent No.7, for
appointment of the Samidullah as Badragga in the light statements
of the elders of the locality. (Copy of the copy of application along
with the statement of the elders of the Ilaga consists of 4 pages,
copy of letter No.121/PNT/SPN, dated 28/29-10-2014, letter
No.417 dated 12-11-2014 are enclosed as Annex — 1, J, K & L
respectively)

That the retirement from service of the appellant was without
issuing him any notice and assigning any reason for such
retirement in absence, without knowledge, which was against the
prevailing law and natural law / justice.

That the impugned order of retirement dated 30-06-2014 bearing
letter No. 1018-20/6-E- Peshawar the 30-06-2014 is totally
violation of the fundamental rights of the appellant enshrined in the
constitution 1973. (copy of retirement order No. 1018-20 dated 30-
06-2014 is enclosed as Annex — M) '

That the appellant submitted departmental appeal to the respondent
No.1 but still is pending adjudication before the respondent No.1.
That for sufficient time the appellant waited for the final order of
departmental appeal but in-vain because no response has been
given by the respondent No.l in the matter pending adjudication.
(Copy of the departmental appeal is enclosed as Annex — N)

That there is no alternative remedy but to invoke the tribunal
jurisdiction by indulgence this Honourable Tribunal into the matter
inter-alia the following grounds amongst others:- ~

GROUNDS

1-

That the appellant was retired / removed by the respondents
wrongly and illegally on the basis of superannuation because the
appellant has not completed his service of the respondents, so as
the 05 years age is still remaining for service which was pre-
‘matured on account of which was before the time as the age of the
appellant shown in the Medical Certifies issued by the M/S on
dated 20-08-1986 was 28 years old one.



That the appellant was entitled for equal treatment under the
prevailing law in the light of the terms and conditions of service
and constitution.

That the appellate and his son both filed departmental appeals
before the respondent No.1, his son’s appeal namely Rafiullah was
accepted by the respondent No.1, while the appeal of the appellant
is still pending adjudication before the respondent No.l which
indicates malafide on behalf of the respondent No.l that he is
personally interested in the matter of the appellant to decide the
matter in time but he illegally without lawful authority lingering
the matter without any legal justification. (Copy of the
departmental appeals & order in light of the departmental appeal of
Mr. Rafiullah Khan S/O Mir Khajan (appellant) is enclosed as
Annex —- O & P respectively)

That the appellant have two wives. The second wife son namely
Rafiullah already serving in the department as Chowkidar, the
second son namely Samidullah from the same wife having jealousy
with Rafiullah for this ill-will to equalize his own personality with
Rafiullah, for service, committed this fraud with the complexity of
the respondent No.7 & 8 for removing from service the appellant
on this score in absence of the appellant without intimation to him
from the respondents.

That the appellant has un-blemish checked history in the service
career rendered by him under the subordination of the respondents.
That the impugned order of removal / retirement of the appellant
by the respondents is illegal, unreasonable without any legal
justification, against the norms of justice and natural justice,
unconstitutional, without any lawful authority which is liable to be
set aside.

That the appellant belongs the post of BADRAGGA while the post
for which Samidullah S/O Mir Khajan apply is CHOWKIDAR,
both the posts are having different status. It is pertinent to mention
here that being retired / removed from the service on the basis of
superannuation the respondent has not yet appointed to
Samiduallah on the post of Chowkidar. The question arises that
why the respondent defrauded to both the appellant and the
Samidullah, though having a jealous person but the respondents
too very greedy and fraudy person.

That in this respect the appellant having reserved the right for
filing a complaint before the FIA and other relevant forum against
the respondents about their acts and omission committed by them
in this respect of retirement of the appellant fraudulently.

That I also reserved the right for filing a-suit for mental torture
compensation and fiscal (money) loss.

That Article 4 of the constitution provides for due process of law
and mandates that every one to be treated in accordance with law.
Administrative discretion which is structurally unfettered and
unchecked cannot be said to have been exercise in accordance with
law and therefore, failure to pass the test of “due process” under
Article 4 of the constitution, therefore, violative of “due process”
and fundamental rights of the appellant. Such kind order was



declared to be ab initio, unconstitutional and unlawful creatmg no
right what so ever in the matter.

It is therefore, humbly prayed that the appeal may graciously be
accepted and may be pleased set aside the impugned order of the
respondents who prematurely ordered for retirement on the basis of
superannuation illegal, unlawful and may kindly be reinstate on the same
post to complete his service in the remaining five years age as per med1cal

certificate issued by the MS Miranshah.

Other remedy deems fit may also be granted to the appellant.

| by Appéllant
W’A H - Do /(M Mir Khajan Wazir
ASC BANM o

0336190 SH 90
O30/-90 > Yol




¥ BEFORE THE HONOURABLE SERVICE TRIBUNAL KPK

- PESHAWAR
Service Appeal No. 12015
Mir Khajan Wazir Appellant
VERSUS
‘Executive Engineer & Others ... Respondents
AFFIDAVIT

. I, Mr. Mir Khajan Wazir S/O Shah Jami R/O Village Mir Alj,
Tehsil Spin Wam, NWA Agency Miranshah, appellant, do hereby solemnly
affirm and declare on Oath that the contents of the Service Appeal are true
and correct to the best of my knowledge and belief and nothing has been
concealed from this Honourable Tribunal

Deponent

CNIC No. 21509 ~64642,01-3
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You are bereby o :f:ce& -3 nos;"cs of Badrsgah of
2t Rs: 460/~ P.M pluse .allowances in the

oaéss pay scale Fo.2. ije Rs 460—12-»700/"- on the usuvusl condition of
Cservice in this Denartmen‘l:s as ‘.Baﬂfngah on th he gtation Fydrology Izrr:
Su‘b D:Lms:.on Bormu. .

a:acl your ses:'v1ce°
being sassigned at
‘8 nos*f:,other than

- Your emvloymen’c in Jah.s deparitment is ~oure13’ tomp's
may termingted a®' 15 63,576 notice with out any regsoens
amr time 1-fw-esnec'tive of ‘the fact that you are holding
the one %o Wm.cn Fou were originally recruvited or on

the payment of 415 daye sau.a.:y in 'hou of notice.Your service cgn however

) De uem:u_abed. wi thom. notice iF youl fov.nci

- Py
.fj,_aff/',_)nzjﬁ s
2/.‘,/ }wi;,»a f) (z.
)/4'/ “-V Ln/ (
. g _ ’
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relating to leave.’i‘ A. medical attendance pay and allowences. .
pension elc: us may be issued by r‘ovt for cstbegary —of Govl: servwanis

5 e
e R R

‘i“‘ JDomicil Certificate.

3¥7 A certificate that you are 1101: a dismizced

guilty cf 1‘§Is : condueo

You have ‘&o join C.tl‘ﬁ,y‘ st your evpenc;es.

. You will have %o produce a medical certificste of.

you, will have %o vrodues

Titness if JOL.I’ service con ’clnues beyound Slthnw
P

2y _Indenty Gards ﬁd/
Govemen“b vorvan*aso _ -~
| : 2 ld
Tou will be Governcrl by guch rules and ordery:
pay =nd.

to which you will belong.If you accept the post on the above mention

condition, You will repert for duby o the Sub Divisional @fficer Tre:

Sub Division Banmu. as Soon as possible but not later then 15 days’

o‘c‘lerwme this call Wiﬂ. be con.s:r.de'r'ed as

1.

2

3.

“his To.' 150/APAARI dated
~and nacessa:ry actions

Divisilonal ~Accoun'gan"s { To

caneilleds

E %

Sy e e =" ~— —
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Executive "‘n 1nee¢
Hydrology ‘Irr:!.gat-l on
~Division Peshaware.

Copy. to forwarded 'to thet-
Sub . ‘Dlv:ts:Lona_ Of‘flcer Bydrology Irr' Sub mvi ion
Sammu as per recommendation 92.8.1986 and recommend oy
Asgistezmt Politicgl Agent Wirali Sub Division Mirali |
11.80 1986 for information ew

Accou_ ntant Gene.cali HeWFaPo Peshawear

cal) for .an“ormu ion
B . Bxeoutive fngineer.-

- ‘Hydrology Irr:.gat:y.on
Divieion TPeshaw
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i ./ From . The Political \Iazb Tehszldér _
* Spmwam | _ 1 ‘ —-20— /
- To. N A531stant Political Agent , | A
S Mir Ah Sub Dmszon Mir A h . . Hd
Subject: APPOINTMENT OF BADRAGA SERVECE.
- Memo:™ |

One Samld UI lah S/O Mir I\ha Jan Wazi Mirali Spinwam has

at)phed for transfer of his badraga service whzle hlS father is

- fromg on pentlon He further stated that }‘IIIS father was

Exectlve Enomeel mo Hydrolony Erig

a servent in

atlon D1v1510n Sub-Division Bannu
Iti is theref01e requested that Mr Samld Ullah S/O Mir Kha Jan

may be posted as Badraoga selvent on pla:tce of his father.

" -

The statemet of the Eldus is" t‘,ﬂCIOde herewith for perusal -
please. Tk
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7w OFKICK OF THE EXECUTIVE ENGINELE.

e Lo e l“l’ DROLOGY IRRIGATION DIVISION, A
D T R PEAHAVWAR '
RO S F 7 7
: '--;.:‘: o 1 : : [\k() [ai’{/ )6 ﬂ(,]" . M .
L s s : !!ui gl Vil Wet e w/w g
L ORNCE ORDER. S L =29~
X ‘._'\ ) A ll . H . p
T NN 20
. Mxr Khajdll Badraga Il“dLhLd to tlns Division s hereby retived™ froni
Govc.rnmcnt service on bupurannuauon e 60 ye‘u mth effect fromt 30/06 2014.
‘A ) . ‘
S ) Lhc.cuuw Enginecr,
| . Pl N, ()‘Il 92421141
S _ : B
ST ; Y ‘ T N
i - Copy of therabove is forwarded 1o the:
"1 Accountant General Khyber Pukihtunkhwa Peshawar. «;
2 Sub Divisional Officer ll\’(lmuxg\ Irrigation Sub Division Bannu,
e 3. vamonal ‘Accounts Officer kuca!) '
T . .. For mformat:on and further necessary action please. !
A R : ! ‘ | /
i ] "".7 ,
[ A s ot
':Lc L ey
i : pxeculive ngineer,
B ; Ph; Nor091-9212114.
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v - OFFFICE OF THE EXECUTIVE ENGINEER,
" HYDROLOGY IRRIGATION DIVISION,
: PESHAWAR
O
No.__ /2 L& e
: Dated Peshawar the _)4,/02/2015 —~25-

OFFICE ORDER

!

Mr. Rafiullah attached to th:Is Division is hereby directed to perform his duty in

€2 et b e e e

the office of the Sub' Divisional Officer Hyd;ro!ogy Irrigation Sub Division Bannu as Chowkdiar

with immediate effect in the public interest.,

L . R EXECUTIVE ENGINEER,
| oy HYDROLOGY IRRIGATION DIVISION,
A e PESHAWAR
_ Copy of the above is forwarcad to.the:
_A. sub Divisional Officer Hydrotogyirrigation Sub Division ‘
; 2. Official concerned : : : . /7
e EXECUTIVEENGINEER,
_______ o . - HYDROLOGY IRRIGATION DIVISION,
.: T ) PESHAWAR
- |
;' |
. - ( A }
e i
‘
g
N
i
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BEFORE THE HONORABLE SERVICE TRIBUNAL KPK PESHAWAR

SERVICE APPEAL NO. 267/2015

Mir Khajan Wazir ’ "~ Appellant
VERSUS '
- EXECUTIVE ENGINEER & OTF;ERs RESPONDENTS
INDEX
S.NO PARTICULARS OF DOCUMENTS ANNEX - PAGES
1 Replay/ Para Wise éomments of | , _ 1-3
The Subject Appeal
2 Photocopy of the CNIC of the A : 4
appellant (Mir Khajaﬁ Wazir)
3

service book of the appellant { Mir

Photocopy of 1% page of the B 5

Khajan Wazir)




BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR JUDICIAL COMPLEX

.-

*

“| % (OLD) KHYBER ROAD PESHAWAR.

* APPEAL NO. 267 OF 2015
Mir Khajan Wazir Father Name
Watzir Tori Khel of Spinwam Tehsil Spinwam ' - PETITIONER
North Waziristan Agency

Versus

1. Executive Engineer Hydrology Irrigation Division Peshawar.

2.. Accountant General Khyber Pakhtunkhwa Peshawar.

3." Superintending Engineer (H/Q) office of the Chief Engineer (South), {Respondents)
Irrigation Dept: Pesh:

® N oo

SUBJECT: -

4. Section Officer (E) o/o the Secretary to Govt. of Khyber Pakhtunkhwa,
irrigation Department Peshawar.

Divisional Accounts Officer Hydrology Irrigation Division Peshawar.
Head Clerk Hydrology Irrigation Division Peshawar

Assistant Political Agent Mir Ali Sub Division Mir Ali

Political Naib Tehsildar Spin Wam Mir Ali

PARA WISE COMMENTS ON BEHALF OF EXECUTIVE ENGINEER HYDROLOGY
IRRIGATION DIVISION WARSAK ROAD PESHAWAR RESPONDENT NO.1

. Respectfully sheweth
Preliminary objection

i)

ON FACTS.

1.

That the appellant has no cause of action

That the service appeal is badly time barred as he was retired on 30/05/2014 and the
appellant filed departmental appeal on 26/12/14. '

That the petitioner has no locus standi

That the petition is bad for mis-joinder and non joinder of necessary parties.

That the petitioner has not come to this honorable Tribunal with clean hands, as per
Computerized NIC of the appellant his date of birth is 1952 (Copy enclosed) and has
serviced extra 02 years, which is recoverable from the appellant. '

That the appellant has been stopped by his own conduct to file the appeal.

correct

The para No. 2 is correct to the extent that on production of certain document the age of
the appellant was about 28 year , as the annex “ F” annexed by the appellant. While his
actual date of birth according to the NADRA record is 1952. Thus he was due to retire from
service in 2012, but was retired in 2014. The extra service rendered by the appellant is
recoverable as per law. Further added that a public servant has no right to serve a
department on attaining the age of returement/superannuatlon

Correct.

. - That para No. 4 is not correct and appellant son had applied for his father post out of the

employees son quota 25%. In case of denial by the appellant the same need to be referred
to the expert for verifications. Water mark determination. So as to come to the factual

. position. The department has no enmity or mala fide intentions towards the appellant. How

~a3" person having no material benefit, would act like as alleged in the Para No. 4.

That para 5 contradict the para 4 on one hand he alleged that application and letter No.
417/APA/A/F/ dated 12/11/2014 was forged, while on the other hand he admits that the

~ letter referred in par 4 was recommended to the authorities for appointment of his son.

That Para No. 6 is incorrect because the retirement order was issued on 30/05/2014, while
his retirement date is 30/06/2014. However there is no such law to intimate a public servant
that Govt: is going to retire him for the services.



=

10.

That para No. 7 is incorrect. The order was issued in according with law on the subject. The
Constitution of Islamic republic of Pakistan does not have such as right as a core right to
remain in services beyond 25 years of age or the age' of superannuation.

The right is of giving equal opportunity to all of citizens of Pakistan besides other enshrined
in the constitute not the specific alleged in the Para No. 7.

That the departmental appeal is liable against illegal order. When the order was legal and it
was hopelessly time bared. As vivid from the application of the appellant when he made it
was on 26/12/2014. it was Iegally required wuthm 30 days of the notification dated
30/05/2014.

The para No. 9 needs no comments as his pension case was already processéd And as per
Iaw a retired Govt Servant is not a public servant no more. Hence reply was not necessary
according to the law & APT rules 1989.

That para No. 10 is legal but in the instant case the honorable service tribunal has no
jurisdiction to adjudicate upon such matter which is finalized, it is past and closed
transaction. The tribunal maintains appeal of public servant, not of retired or private person.

-

GROUND

It is incorrect the Medical Superintendent was of the view that apparently the age of the
appellant was 28 years at the time of his appointment in Department on 20/08/1986. His
date of birth come to 1958 No radiographic test was carried out at that time and the service
book was filled on his dictation. There is no cutting or over writing in the service book. As
per law the NADRA record is reliable and the appellant age as per the NADRA record is 1952,
Thus the retirement order made by the respondent on he official record of his service book
is lega! on the age of superannuation. :

That the appellant was treated according to law and no discrimination has been done to the
appellant by the respondents.

That as admitted by the appellant that he & his son had applaed for the post from which the
appellant was retired. As per law 1989 A.P.T rules only 25% quota is reserved for the retired
employee sons.

That this para has no concern with the respondents Nos. 1, 3, 4, 5& 6, but be responded by
the respondent’s No. 7& 8. The burden of proof as per law is on the appeliant to prove his
contents both are his son. There is no such law to appoint a son of one wife or the other
wife. But the quota is per employee sons not for the wives of the appellant

That need no comments. :

That it is vehemently denied by the respondents Nos 1, 3, 4, 5& 6 the respondent have
treated the appellant according to the law of state. No un-constitutional or unlawful act has
been committed by the replying respondents. :

That it is itself a bad-narration & accusation of the respondents such statement is not
expected from a retired public servant, Vide which the appellant has made blemish of
unreasonable remarks about law abiding citizen and public officer/official.

That this para is a threat to the Tribunal and also to the respondent just to jeopardize over
the right of other citizen of Pakistan. He also by his acts commission denies the jurisdiction
of this honorable Tribunal and is a warning of dire consequences if the appellant illegal
demands are not fulfilled.

That it is again another threat for no cause . The respondent has acted in accordance with
law as rules regulation applied to the case of appellant which is the legitimate du{y of the
respondents.



: : -
10. That as enshrined in the Constitution of Islamic RfepuBlﬁ: of Pakistan 1973 article 4 the
NI o appellant has been treated and retired from service in due process of law primafacie
' evidence before the respondents, is the NADRA record, Service book etc. the only reliable
record is NADRA according to which 2 years salary drawn by the appellant beyond the age of
superannuation (60 years) is legally recoverable from the appellant. The act of the
respondent covered by law & record maintained of produced NIC by the appellant.
Therefore the appeal of the respondent is devoid of merit & he is not a public servant nor
the issue pertains to the terms & conditions of his service, may be dismissed with cost and
recovery of the 02 years extra salary order may also be issued in the interest of justice

Réspondent NO.1 ’ _Respondent No. 3

Executive Engi SuperintendingEngineer (H/Q)
Hydrology fgation Division office of the Chief Engineer (South)
Peshawar Irrigation Department Peshawar
Respondent NO. 4 Respondent No 5
| K/ffﬂi ; .
’ Section Officer (E DMW
- o/o Secretary to Govt: of Khyber ' Hydrology Irrigation Division,
| Pakhtunkhwa Irrigation Department Peshawar

Peshawar

Respondent NO. 6

Head Clerk
Hydrology Irrigation Division,
Peshawar
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Before the Ser\(icg Tribunal Khyber ba'khtunkhwa_ Peshawar

Appeal No.267/2015.

MIE KRJAN WaAZIT.ciiiieerirreee et ssss s s st s sas s an s Petitioner.
V/S

Executive Engineer Hydrology, Irrigation o .-
Division, Khyber Pakhtunkhwa & others........coovvevrnncnnnccac e s Respondents.

(Reply on behalf of respondent No. 2)

Preliminary Objections.

1) That the appellant has no cause of action. )
2) That the appellant has no locus standi. o
3) That the instant appeal in not maintainable. ’ :
4) That the appellant has not come to this court with clean hands.

: R’esgectfu-lly Sheweth:-

- L .‘Proved by record hence no comments.
| 2:-l No comments.
[ 3:- Proved by r‘ecord hence no comments.
4 F}ejiates to respondent No.7, hence no comments.

5). That respondent No.7 & 8, are in better position to show the status of the.

case.
S A 6:- . Relates to Administrative Department of the appellant:.hencle,, no
' ' comments.
7:-  That Administrative Department of the appellantisin better positibn to

show the status of the case. However, it is pertinent to mention here that -




2 10:-
GROUNDS:-

1).

in light of Finance Départment Peshawar Notification No.FD-SOSR.111/4-

92/81, dated 01.10.1981, once the retirement order of any Government

Servant is Notified, it cannot be withdrawn or modified under the rules.
(Anex-A}.

Relates to respondent No.1, hence no comments.

Respondent No.1is in better position to show the status of the case hence

no comments.

No Comment.

That Administrative Department of the appellant is in better position to
show the status of the case. However, it is pertinent to mention here that
in light of Finance Department Peshawar Notification No.FD-SOSR.111/4-
92/81, dated 01.10.1981, once the retirement order of any Government
Servant is notified, it cannot be withdrawn or modified under the rules.
(Annex-A).

That there is no rule to reinstate the appellant as the retirement order has

. been notified vide letter No.1018-20 dated 10.06.2014.

Relates to réspondent No.1, hence no comments.

_Relates to respondent No.7 & 8, hence no comments.

Proved by record hence no comments.

That administrative Department of the appellant is in better position to
show the status of the case. However once the retirement order of any
Government Servant is notified, it cannot be withdrawn or modified under

~ the rules.

8).

'As mentioned in Para 6 above. However Para 7, of the Ground

relates to Administrative Department of the appellant. They are in better
position'to show the status of the case and redress the grievances of
the appellant. ‘




9). In'c‘orrec‘t,' thét resp_ondent'No.Z is bound to follow the rules and
instructions of Provincial Government of Khyber Pakhtunkhwa, issued’
from time to time. '

10). As mentioned above.

| 11). No Comments.

~ Keeping in view the above mentioned facts, it is therefore, humbly prayed
that the instant appeal has no merits and may be dismissed with cost.

KHYBER PAKHTUNKHWA




Better Copy | | Aﬁhé/)@«-—ﬂ—
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NO,FD-SOSR,lii/4-92/81
Dated Peshawar, the IST October, 1981
. Government of NWFP
Finance Department

From:
The Secretary to Government of NWFP,
Finance Department, Peshawar.
To,
1). All Administrative Secretaries to Government of NWFP.
2). All Heads of Attached Departments NWFP.
3). All Commissioners of Divisions in NWFP,
4). All'Deputy Commissioners / Political Agents in NWFP,
5). All District and Session Judges in NWFP.
6). The Registrar, Peshawar High Court, Peshawar.
7).~ The Chairman, NWFP Public Service Commission, Peshawar.
8). The Chairman, NWFP Service Tribunal, Peshawar.
Subject: . WITHDRAWAL OF APPLICATION FOR VOLUNTARY RETIRMENT FROM
GOVERNMENT SERVICE AFTER COMPLETING 25 YEARS QUALIFYING SERVICE
FOR PENSION:
Sir, -

I m directed to refer to the subject noted above and to say that according to paragraph
8 of the former Government of West Pakistan Finance Department Letter No.SO(SR)-V-257/67, dated
27.04.1967 subject to the provision of the Essential Service Maintenance Act, all Government Servants
shall have the right to retire on a retiring pension after completing 25 years qualifying service: provided
that a Government servant, who intends to retire before attaining the age of superannuation shall, at
least three months before the date on which he intends to retire, submit a written intimation the
authority which appointed him, indicating the date on which the intends to retire. Such intimation, once -
submitted, shalt be final and shall not be allowed to be modified or withdrawn.

In pursuance of Establishment Division O.M No.23/2/81 CY (B) dated 12" April 1981, as
adopted by the Government of N.W.F.P (S&GAD)5-3/79 (Voi:ll) dated 12" August 1981, it has been
decided that the words “Such an intimation once submitted, shall be final and shall not be allowed to be
modified or withdrawn” occurring in paragraph 8 of above mentioned letter shall be deleted and
substituted by the following words:-

¢ “If a Government servant withdraws his application for premature retirement or
modifies the date of retirement, before its acceptance by the competent authority, the
application or the date of retirement shall be deemed to have been withdrawn or modified, as
the case may be”

Your obedient servant,

Additional Secretary-J
finance Department. .
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BEFORE THE SERVICE TRIBUNAL KPK, PESHAWAR.
Service Appeal No. 267/2015

Mir Khajan Wazir | Appellant
Versus »

Executive Engineer and others Respondents

APPLICATION FOR ADJOURNMENT, INTER ALIA, THE FOLLOWING GROUNDS;

Respectfully Sheweth;
‘1. That the above titled appeal is fixed today for attendance and
other proceedings.

2. That counsel of the appellant is busy in oath taking ceremony
bef(_)re the Honorable Chief Justice, Peshawar High Court,
Peshawar, Mr. Justice Mazhar Alam Mian Khel at Bannu Bench.

3. That due to force majeure mentioned above could not appear

before the learned Tribunal today.

It is, therefore, humbly prayed that the instant épplication
may graciously be accepted and the precious hearing may kindly be

adjourned for any convenient date as the Tribunal may deem fit.

Appellant
Mir Khajan Wazir
Dated 27.08.2015 : Through Special Attorney

f@h\m

Asmat h Khan
CNIC#11101-5324817-7

et e e
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