st

~ Appeal No. 780/16

106.10.2016 Appellant with counsel present. Preliminary A

arguments heard and record perused.

- 2. Brief facts of the case of the appellglht are that he
was serving as Constable in Police'Force when
subjected to enquiry on the allegations of willful
absence and removed from service vide impugned
order dated 15.10.2009 where-against the appellant
preferred departmental appeal on 06.08.2011.

3. The appellant was to prefer service appeal within
30 'da'y's after lapse of prescribed periéd of 90 days
meant for decision of 'departmemal appeal but he

- preferred the instant service appeal on 20.07.2016 i.e.
after about 4 years of the departmental appeal. The .
appellant ‘has thus fatled to prefer the service appeal
within the time ‘specified under Section 4 of the

Khyber Pakhtunkhwa Service Tribunal Act, 1974.

4. No cogent reason is shown for delay and
‘prelerring the service appeal “aftér lapse of about 4

years from the due date as such the appeal- is
- dismissed in limine on the ground of limitation. File .

be consigned to the record room.

amp Court, Swat

ANNOUNCED Z 6-12" / 6\_

£ 06.10.2016

~ N .
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-'Court of

; Form- A -

S o
, FO{RM OF QRDER SHEET -

|Case No.__ ' ‘71-80/-2016
S No T Dateof ordei‘ “Order or other proceedings with signature of judge or Magistrate
' proceedings " ‘ ‘
1 2 3
1 01/08/2016 The appeal of Mr. Sher Ali resubmitted today by Qazi |
Farid Ahmad Advocatefmay- be entered in the Institution
;Rc.g:ster and put. up to Learned Member for proper order
pleasc| E
'i
! }
! ; » s
) CREGISTRAR ~
| | _ o
! |
. |
2. Thls case is entrusted tos . Bench for prellmlnary hearlnp
1 -
to be put up thereon; 3. 3 - JL .
MEMBER
| i ,

03.08.2016 Couinscl for thc]appel]am present. The. appeal pcnams to the
lerutorldl jullSdlCllO[l of Malakand Division and as such to bé .'
hcard at Camp C ourl Swat lo come up for pr cnmmary hcauno
on o?-pi _24&( bclow S.B at Camp Court Swat.

]
08.09.2016 Junio:'r to counsel for the appellant ;present.v

Seeks adJournment Adjourned prel;mlnary hearmg to-

106.10. 2016 before S.B at camp court, Swat.

g
|
f
|

Ch an
Camp Court, Swat.




The appeai of Mr. Sher Ali Ex-Constable No. 668 son of Amir Shahwas Khan Distt. Swat received to-

day i.e. on 20.07.2016 is incomplete on the following score which is returned to the counsel for the -

appellant for compEetiQh and resubmission within 15 days.

- 1- .Memorandum of appeal may be got S|gned by the dppel!anl :
2- Copies charge sheet, statement of allegation, show cause notice, enquiry report and erlleS -
thereto are not attached with the appeal which may be placed on it.
3- Annexures of the appeal may be attested.
4- /\nnexures of the appeal may be flagged.

5- Copy of rejection order of first departmental appeal is not attached with the appoal may be
. placed on it.

6- Copy of second departmental appeal mentioned in the memo ofappcal is not attached with the
appeal! which may be placed on it.

0 M#S.T,

- Dt_ [ g }__/2016

REGISTRAR ¢

SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
| ; : " PESHAWAR.
; Qazi Faid Ahmad Adv. Pesh. '

,fygeodwgmtmw,{,qrw M
maited 1> Rupodik NO3. No chalfe cheet &b enjusty s condlu

R K- submiller w{(w w'v‘*é“‘"“-

(M
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PAKHTUNKHWA PESHAWAR

Ex-Constable Sher Ali S/O Amir Shawas Khan R/O Village Dakorak Tehsil
Charbagh District Swat

......... Appellant
VERSUS

I. The Inspector General of Police Khyber Pakhtunkhwa at Peshawar
- 2. The Regional Police Officer (DIG) Malakand Range Saidu Sharif Swat
- 3. District Police Officer at Gulkada Swat

" "BEFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER

.......... Respondents
S.# | Description of Documents Annexure | Pages
1.| Memo of Appeal | |14
- 2.] Addresses of Parties 5
3.| Affidavit 6
~ 4.| Copy of Appointment Order A 7-9
5.| Copy of Order dated 15.10.2009 B 10
6.| Copy of Departmental Appeal C 11
7.| Copy of Order dated 21.06.2016 9) 12
'8.| Wakalatnama ‘ 13-14
Appellant
Through
i

Hamza ir 6ulab
Advocate

T

N 7



BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA
y _ SERVICE TRIBUNAL PESHAWAR.

SERVICE APPEALNO.__ "] RO /2016

~ Ex- Constable Sher Ali No.668 S/O Amir Shawas khan
R/O Village Dakorak Tehsil Charbagh District Sw&fﬂ‘““w"mm‘“

i Wykhanat

N A
Versus e vio- L8
Dascd Z = LO g
1- Inspector General of Police Khyber Pakhtunkhwa

Peshawar.

| - | ,- 2- Regional Police Officer (DIG), Malakand Range .
' Saidu Sharif Swat.

3- District Police Officer, Swat at Gul Kada.

SERVICE APPEAL UNDER 'SECTION-4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNALS ACT, 1974 READ
“WITH SECTION 10 OF THE REMOVAL FROM SERVICE
(SPECIAL POWER) ORDINANCE, 2000 AGAINST THE
IMPUGNED ORDER OF REMOVAL FROM SERVICE
DATED 15.10.2009 WHERE IN, HE REMOVED THE
APPELLANT FROM HIS LEGAL SERVICE AND IMPUGNED
ORDER OF THE RESPONDENT NO.1 DATED 21.06.2016
WHEREBY HE MODIFIED THE ORDER OF RESPONDENT
NO.3 AND CONVERTED THE PUNISHMENT OF THE
APPELLANT INTO COMPULSORY RETIREMENT LIEU OF
REINSTATEMENT IN SERVICE  WITH ALL BACK
BENEFITS.

PRAYER

ON ACCEPTANCE OF THE INSTANT APPEAL, THIS
REgiSirar  HONOUABLE TRIBUNAL MAY GRACIOUSLY BE PLEASE -
>0[> /% (} TO SET ASIDE THE IMPUGNED ORDER OF THE
RESPONDENT NO.1 AND ALSO SET ASIDE THE

g:;giﬁ?.ttea to -dajMPUGNED ORDER OF THE RESPONDENT NO.3, DATED

F\%edﬁ to-day

15/10/2009)&THE APPELLANT MAY KINDLY BE
M REINSTATE IN SERVICE WITH ALL BACK BENEFITS.

TITH




@

RESPECTFULLY SHEWETH.

Police Force in the year 1993, vide order dated
05/5/1993 thus has got more than 16 years
service at his credit.(topn Annenmats A)

unavoidable circumstances and life threats from
militants and this is a real fact that the home
village of the appellant Dakorak was the main
centre of militants (Taliban). For the reason
above and expected loss the appellant was
shifted to Karachi alongwith his family to
safeguard the lives- ‘

3. That appellant has been proceeded against for
the mentioned alleged absence without any
information and without scrutinizing the alleged
matter of absence and non absence and also
without the scrutiny of place/station of appellant
posting. The so called inquiry proceeding has
been conducted at the back of the appellant and
was mf_e:iz;g out with very harsh punishment of
dismissal from service vide order dated
15.10.2009 of the respondent No.3.(£op4 Arresuare 8)

4. That being aggrieved from Cén-justice i.e removal.
from  service the appellant preferred;
departmental appeal before the respondent No.2
who delayed the matter by one pretext or other
and lastly he referred the departmental appeal of
the appellant to the Appeal Board latter on the
Appeal Board partially accepted  the
departmental appeal and modified the order of
the respondent No.3 and converted the
punishment of removal from service into
compulsory retirement. Hence aggrieved the
appellant from both the impugned orders, the
appellant prefers the instant service appeal inter

1. That appellant was recruited as constable in

2. That appellant remained absent due to



©,

alias on the following grounds. (all relevant
record are attached as annexure-%5". C % (D)

GROUNDS

A

That the respondents have not treated
appellant in accordance with law, rules and policy
on subject and actedin violation of Article, 4 |
of Constitution of the Islamic Republic of
Pakistan, 1973. The appellant was very much

present and active servgyt This very settled truth

has been ignored by the respondents and
awarded him major penalty of dismissal from |
service , the same is not only against principal of .
nature justice fair play, equity but also
unwarranted and undesirable. Therefore, this
Tribunal has jurisdiction to interfere with and up

~ hold the spirit of justice, fair play and equity and

se'as_x.de both impugned orders,

That it is pertinent to mention here that
respondents has re-instated so many police
personals who were dismissed from their services
on account of absence during the period of
militancy, but appellant has  been treated
dsffemntiy |

That the appellant was not personally served
regarding the charge sheet and according to the.
available record no inquiry has been conducted.

It is evident from the order of the respondent
No.3 that the conclusion para that ne need of
hoidmg departmental enquiry as the service of
the appe’lant is less than  three vyears and s
under training. Although it is ciear from the order
of the respondent No.1 that the appellant have
mc',:re,..,than 15,_‘;,?ij'%»ar's,. sevices and also & Fully

trained from the Bolice Training College Hangu
vide notification No.8516-40 dated 10.9.15%4.




Therefore the above mentioned impdgned-orders
are liable to be set aside.

D. That appellant has highly been dlscrlmmated as
his colleague have been reinstated in their service
with all back benefits and moreover, so many
Police Personals were dismissed from their
services on account of their absence during
the crucial days of Taleban militancy. The same
|s/was the vuolat-on of Article 27 of the
Constitution of Pakistan, 1973. On this score as
well the impugned orders was nullity in the eyes
of law and liable to be interfered with by this
Honourable Tribunal by rescmdmg the same with
a Judicial Order.

E. That" appellant 'has more than 16 vyears
service at his credit, but has been treated very
harsi’s;y, and di fferentlv and this aspect has hlghly
been rgnored

F. That appellant is under sever fmanc:al crises as he
is jobless since tha impugned Order, therefore,
liable and deserves to be deciared as entitled to
back benefits. |

G. That agpellant will like 1o seek the permiS’sEon
of thss Hoﬁourablelrmunal to advance ‘ some
more’" grounds:  fat  the ©  time - of
ﬁe’faring/arguments.

It ;s *herefore, hwnbly prayed that the msiant
appeal may gracsouely be aceepted as prayed for-
above. |

Any other re!:e*' as deemed appropriate in
c:rcumstarces of the case, not’ specnf:rally asked fpr
may also be granted m the appe!;mt |

C?aa Fandmmad
Adwcate Swat.. "




®

* BEFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER
- PAKHUTNKHWA PESHAWAR.

- Séfvice Appeal No. /2016

Ex- Constable Sher Ali S/O Amir Shawas Khan R/O Village
Dakorak Tehsil Charbagh District Swat. |

¢ .
(Appellant)
VERSUS

1) The Inspector General of Police Khyber Pakhtunkhwa
. at Peshawar.

2) The Regional Police Officer (DIG) Malakand Range
Saidu Sharif Swat.

3) District Police Officer at Gulkada Swat.

(Respondents)
ADDRESSES OF THE PARTIES

APPELLANT

Ex- Constable Sher Ali S/O Amir Shawas Khan R/O Village
Dakorak Tehsil Charbagh District Swat.

RESPONDENT

1) The Inspector General of Police Khyber Pakhtunkhwa
- at Peshawar.
2) The Regional Police Officer (DIG) Malakand Range
- Saidu Sharif Swat.
3) District Police Officer at Gulkada Swat.

Appgé/n{

Through

Qazi Farid Ahmad
‘ A_"d_\'(dgate Swat

. gl g PPN AR %1
R I §rasmtboniilian 7
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"' BEFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER
- PAKHUTNKHWA PESHAWAR.

Service Appeal No.___ /2016

" Ex- Constable Sher Ali S/O Amir Shawas Khan R/O Village
Dakorak Tehsil Charbagh District Swat.

(Appellant)
- VERSUS

1) The Inspector General of Police Khyber Pakhtunkhwa
at Peshawar.

2) The Regional Pollce Officer (DIG) Malakand Range
Saidu Sharif Swat.

3) District Police Officer at Gulkada Swat.

(Respondehts)

AFFIDAVI

I, Ex- Constable Sher Ali S/O Amir Shawas Khan
R/O Village Dakorak Tehsil Charbagh District Swat do hereby
solemnly affirm and declare on oath that the contents of the
titled appeal as well as application are true and correct to the
best of my k'ndwledge and believe that nothing has been kept
back or concealed from this honourable Tribunal.

o R, pm.ﬁx.z«-i "_{!-
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| bas. h‘eeln:am.axfhzb to

Sher Ali 668 of Swat -

for h_ahiiig guccegsfully _com;_i[et_eh the pteﬁtdﬁtﬁﬂ mnntﬁ |
TEAR GAS TACTICAL & HANDLING COURSE
for the term ending

31% Jannary, 2002.

" Dated f-‘?/ ‘;L/ A L S ' %
o o ‘ _ ommandant
OB rﬁo.[?/_ | - PTC HANGU, NWFP.
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dRDER , C/\
~ Whereas you. Constable Sher Ali No 668 ' q”u}\\\u -
A'was deputed for duty at. _PS kabal ' x - : = '

As r%ported by MHC Pohce Stataon Kabal ~ vnde D.D No. 12 Dated.
03/08/2008 You Constabie Sher Ah No 668 whzie posted to Police” Statlon Kabal,

‘absented yourself from duty t:ﬂ to dated

The enquary conducted against hlm has revealed that he has- proceed o

A abroad in there is no hope of his retum

You were. lnformed and dlrected to assume your duty lmmediateiy and

“ ‘report to your place of duty but you dehberately did not respond back and remained

absent. Agam proper information for rejommg the duty was conveyed to you

on. .28/8/2009 by the Head Clerk but no reply was recelved from you. This

constitutes misconduct on your part and as such you are liable to action under

-section 5 sub section {4) of the Remova! from service (Specral Powers) Ordmance

2000 (Amendment) Ordmance 2001. -

1 have come to the conclusaon that e:ther the accused
Police Ofﬂcer has ceased to be eﬁ‘cuent and exhrblt cowardice or reasonably
suspected of bemg associated with those engaged in subversive act:vmes durmd ‘

war with the Militants in Swat Drstnct !

I, being competent authonty, therefore satisfied to
proceed ‘under Section S of sub sectlon (4) of the Removal from Service (Speuai
Powers) Ordinance 2000 (Amendment) Ordinance 2001 and disperise with the

enqunry proceedmgs as laid down in the sazd ordinance and am further satasfed that

- there is no need of holdmg departmental enquiry as his service is 1ess than three

~years and is under training. Since the accused Police Officer Constable Sher Ali No.

668 has been found guilty of gross misconduct as defined in the said ordmance I
Qazi Ghulam Farooq District Police Officer, Swat as competent authoraty, impose

major penalty by removmg him from servuce with |mmediate effec

oswe sy g 2

Dated. ___/5-/2- 29
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{
OFFICE OF THE
INSPECTOR GENERAL OF POL[CL
. ) KHYBER PAKHTUNKHWA
A\'\ ol ’p CENTRAL POLICE OFFICE,
: ' PL’SHAWAR :

No. S/ Z/réfy /16, dated Peshawar the 22{ cé /2016

OR'DER

This order is hereby passed to dispose of departmental appeal under Rule 11-A of

Khyber Pakhtunkhwa Police Rule-1975 submitted by Ex-Constable Sher Ali No. 668. The

appellant was removed from service by DPO/Swat vide OB No. 149, dated 15.10. 2009 on the
charge of absence from duty for 01 year, 02 months and 12 days.
His appeal was filed by RPO/Malakand vide letter No. S159/E, dated 07.09.2011.
| Meeting of Appeal Board was held on 26.05.2016 wherein appellant was heard in

~porson. During appearance Petitioner contended that he is a patient of HCV.

Keeping in view his long service of 16 years and 05 months, the Board converted his

- punishment of rémoval from service into compulsory retirement.

This order is issued with the approval by the Competent Authority.

/

_ (NAJEEB-UR-REIIMAN BUGYV n
! AlG/Establishment,
For Inspector General of Police,
Khyber Pakhtunkhwa,

j o ’ - Peshawar.
vo. s/ 456 L 33 ne. |

Copy of the above is forwarded to the:

. Regional Police Ofticer, Malakand Region, Swat.

2. District Police Officer, Swat.

3. PSO to 1GP/Khyber Pakhtunkhwa, CPO Peshawar. |

4. PA to Addl: IGP/HQ}’S‘ Khyber Pakhtunkhwa, Peshawar.
5. PA to DIG/] H(\xs Khyber P 1kh'.unl\hw<|, Peshawar.

6. Office Supdt: E-IV CPO Peshawar.

Central Registary, CPO.

C/lC/

e
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