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BEFORE THE HONORABLE KHYBER PAKHTUNKHWA

« SERVICE TRIBUNAL PESHAWAR
SERVICE APPEAL NO. 728 OF 2023
Dr. Muhammad Javed ............ooooeeeiiii e e Appellant
VERSUS
Govt. of Khyber Pakhtunkhwa and others.........ccccccocvviiniiniii i, Respondents

PARAWISE COMMENTS ON BEHALF OF RESPONDENTS

Respectfully Sheweth: | - g é 7

Preliminary Objections:- 2 7_ /pp.}" 3
i T

1. That the appellant has got no cause of action or locus standi to file the instant

appeal.

That the appellant has filed the instant appeal just to pressurize the respondents.

That the instant appeal is against the prevailing Law and Rules.

4. That the appeal is not maintainable in its present form and also in the present
circumstances of the issue.

5. That the appellant has filed the instant appeal with mala-fide intention hence liable

to be dismissed.

That the appellant has not come to this Honorable Tribunal with clean hands.

That the appeal is barred by law and limitation.

That the Honorable Tribunal has no Jurisdiction to adjudicate upon the matter.

That the instant appeal is bad for mis-joinder of unnecessary and non-joinder of

necessary parties.

10. That the appellant is estopped by his own conduct to file the instant appeal.

11. That the instant appeal has been filed in violation of section 4 of the Khyber
Pakhtunkhwa Service Tribunal Act 1974 as no final order (Original or appellate) has
been challenged in the instant appeal hence, the instant appeal is not maintainable
on this score alone reliance is placed on 2006 SCMR 1630.
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ON FACTS:

Pertains to record.

Pertains to record.

Pertains to record.

Pertains to record.

Pertains to record.

Incorrect. In fact the appellant was surrender to the Health Department vide letter
dated 05.07.2011 by the respondent No. 03 for initiation of disciplinary proceedings
against him. (Copy of the letter dated 05.07.2011 is Annexure-A)

7. Incorrect. There was no such a bad law and order situation which made the appellant
unable to continue his services or at least inform the department in fact the appellant
concealed the fact that he proceeded abroad without any NOC from the competent
authority. The appellant during the period got his MRCP (Member of Royal College
of Physician) from Roya! College of physician of Ireland in the year 2013, Specialty
Certificate Examination in Gastroenterology from Royal College of physician
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& United Kingdom in 2014 and King Saud Advanced Hepatology Fellowship King
Saud University Saudi Arabia in 2015 however; he concealed these material facts

- which came to surface when he submitted another extra ordinary leave without pay
application on 22.03.2018 (Annexure-B) thereafter when he came back to Pakistan
he submitted the application. The competent authority took a lenient view by
treating his absence period w.e.f 09.04.2011 to 16.05.2016 as Extra ordinary leave
(Without pay) under Rule 2.11 of the Khyber Pakhtunkhwa Civil Servant Pension
Rules and posted him at Gajju Khan Medical College vide Notification dated
13.06.2017 (Annexure-C). It is worth mentioning that the doctor concerned has
already submitted Service Appeal No. 223/2017 with the same contention however,
the same was dismissed in default vide order dated: 20/08/2019 it is also important
to note that the appellant has not challenged Notification dated 13.06.2017 in his
previous or instant Service Appeal therefore, at this belated stage he could not claim
for the benefit of the period regularized by the competent authority vide Notification
dated 13.06.2017.

8. Detail reply has been given in para 07 above however, it is evident from the letter
dated 26.07.2016 that the service of the appellant was surrender by the respondent
No. 03 due to the habit of taking leave without any plausible reason.

9. Already replied in para 07 above.

10.Incorrect. In fact the appellant submitted an application dated 22.03.2018 (Already
Annexed as Annexure-B) for extra ordinary leave without pay for liver transplant
training and the competent authority vide Notification dated 11.05.2018 (Annexure-
D) accorded grant of 365 days of EOL without pay in respect of the appellant which
was subsequently extended on his application dated 01.04.2019 (Annexure-E) vide
Notification dated 09.07.2019 (Annexure-F).

11. Incorrect. The doctor concerned himself applied for leave without pay for one year
vide application dated 06.12.2021 (Annexure-G) which was allowed vide
Notification dated 11.02.2022 (Annexure-H). It is worth to mention that the
appellant.availed leave (EOL) without pay since 2010 to 2022 on various occasion
on his own request.

12.Correct to the extent of submission of departmental representation filed by the
appellant for regularization of EOL without pay into leave with half pay plus
benefits and up-gradation basic pay scale however, the instant appeal is totally
different from the so called departmental appeal as up-gradation was prayed in the
departmental appeal along with other benefits however, in the instant appeal the
appellant seeking promotion / enlistment into the seniority list as well as treating
the leave without pay period into half pay. It is worth to mention that the appellant
on his own request were granted EOL without pay through various Notifications
however, none of the Notification has been challenged in the departmental appeal as
well as in the instant appeal therefore the instant appeal being in violation of section
4 of the Khyber Pakhtunkhwa Service Tribunal Act 1974 is not maintainable.

13. The appellant is not an aggrieved person. However reply on the grounds is as under:

0,

ON GROUNDS:

A. Incorrect. The replying respondents have acted as per law, Rules and principle of

natural justice. It is worth to mention that the replying respondents have treated the

leave period of the appellant on his own request as replied in the preceding paras so

far as promotion is concerned the same does not take place automatically but it

requires some process and other requirements under the Rules and policy. The

appellant did not mention in his appeal that whether he is eligible for promotion or

otherwise or has submitted his PERs dossiers or not.

Incorrect. Already replied in the preceding paras.

Incorrect, Already replied in para “A” above.

. Incorrect. Granting or refusing leave on full pay/ half pay -or without pay is the
prerogative of the competent authority however, in the instant case the appellant

TOw
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s & failed to challenge the Notifications under which his absence/ leave period had been
treated as EOL on his own request therefore, the instant appeal is not maintainable
- on this score alone and the appellant is not entitled for taking benefits of the earned
leave.
E. Already replied in para “A” above.
F. Answering respondents also seek prior permission of this Honorable Tribunal to
adduce additional grounds at the time of arguments.

é,

PRAYER:

It is therefore humbly prayed that on acceptance of the Parawise comments, the
instant appeal of the appellant may very graciously be dismissed with costs.

-~ 7) ; '
Secretary Wber
Pakhtunkhwé&¥ealth Department

Respondent No. 01&02
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@ - BEFORE THE SERVICE TRIBUNAL KPK

PESHAWAR -
_ v e S
Service Appeal No &&ﬁ 12017 Drery No. ZZ{’Z \
e et ,5.2;2—017
Dr Muhammad Javed, Senior Registrar Khyber Girls Medical College
P SN AWAL . ¢t e tvenrsrarenscassssasarensssrimetssossasneirasosaarsnsasies ...Appellant.
VERSUS )
DW © 1. Govt. of Khyber Pakhtun Khwa through Chief Secretary e
" ‘ P/) Peshawar. :
i 2. Secretary, Health Department Govt-of KPKAPESHaWaT s
..Respondents
J % 3 De,am//mmuM K@mC P@S( " p
Jie® .
M «le APPEAL ‘U/S 4 OF THE KPK SERVICE TRIBUNAL ACT 1974
o‘*”\ FOR _THE ADJUSTMENT/POSTING OF THE 'APPELLANT

AGAINST HIS POST AND RELEASE OF SALARIES OF THE-
APPELLANT FOR WHICH THE DEEARTMENTAL. APPEAL
OF THE APPELLANT HAS NOT BEEN RESPONDED SG-
EAR DESPITE THE LAPSE OF STATUTORY PERIOD OF
NINETY DAYS.

S I

rx A»r"

PRAYER:- - , A

On acceptance of this appeal the respondents may ksndly be
directed to adjust/post the appellant against his post and
release his salaries w.e f. 08 04-2011 and onwards. .

o —
Pl e

Respectfully Submitted'- ‘ ~ : A

1. That the appellant was appointed as e AT oM Er ontraee™
. basis on 20- 11-1995, and was appointed as Medical office on
. Hiledtniday reguTar basis in the year 1997, gnd wag appointed as Senior.
Registrar (BPS-18) through“Public Service Commission KP on
Regrstparv 30-06-2009 and was posted at Khyber Girls Medical College .
13 / >w/) . Peshawar and since then he performed his duties with honesty Loyt
, anf:i full devotion and to the entire satisfaction of the superior
officers.

“and made request for Medical leave of 365 days and
accordlngly he was granted Medtcal Ieave for 180 days (wnh



: '/g..jl.06.2019

20.08.2019
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. Learned counsel . for the appellant lpresént.. Mr. Riaz .
Khan Paindakhel learhed Assistant Advocate Genefal =
a'longwith My. Hazrat Shah Superintendent, for the respondents
present. Learned Assistant Advocate General produced a copy

Ca ORI R ) S R
of 'notification dated 28.05. 2017 whereby Ex-post facto
Sanction for grant of extra ordinary leave to the petitioner w.e.f.
09.04.20] 1to 16.05.2016 was granted and the same is placed on

record. Adjourned. Adjourned. Case to come up for arguments .

" on 20.08.2019 before D.B. | L _
} o R ..M.«r;mw;qm.:.gmmwwv% S b ‘ .
(Hussain Shah) - (M. Ahmad Hassan) - >\

Member T Member

e I\
. :. . ’.. \4
None present for appellant Mr. Rtaz Ahmad Palndakhall . V /
. A0 Y AN N Mol < - R o

Assi§tant AG for the respondents present. The court time is about

to over but non-appeared oﬁ behalf of the appellant nor the - ‘
appellant was present in person, theiefore, the instant servicé S S
appeal is hereby. dismissed in default. File be consigried to the . .

. : . |
record room, e ootk Thore e . ‘
. ) |

|

ANNOUNCED » ' .
20.08.2019 ' < .
{Pfﬁf@(s “ 2
. ussain Shah) (M. Amin Khan Kundj)

. Member ‘Member - .
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CHIEFE - Tel: Oft: 92 (0) 01-9217188
g Hayatabad A ~, Fax: No! 92 (0) 91-9217189 /)O
Peshawar, Krn Tel: Exch: 092- 91- -9217140-47
PAKISTAN www., hmcpeshawar/cgm ok

Ret, /093J L1 I MHme

. Dated: 72011 / .
fo | ' - ; ; o

- The Secretary to Gowt: of Khyber Pukhtunkhwa
Health Deptt, Peshawar. e e / @ﬁi’.—-

Subject: DECISION OF 32™° MEETING OF M.C. o

>

- ' - ‘ ‘-‘ ~r)v-
M
it is stated that the Management Council in its 32"

E“"l‘kcﬁ

meeting held on
ce).
Rehman, Associate Professor

KGMC should be surrendered to Health department and the post should
be filled on contract basis.

Regarding Dr. Muhammad. Javed. S.R .Medicine, KGMC, the M€ }!
—Ne, ROME, the Mt

decided that he may also be surrendered to the health department and
disciplinary action should be initiated against him.

07.06.2011 (minutes of the meeting are enclosed for ready referen

‘ The M. C decided that Dr. Saeed ur-
Pathology,

) The case has been initjated by Principal, Khyber Girls Medicai
College, Peshawar which is forwarded for further necessary actron(&d‘» .‘/. ﬂ"“"M
Ievme tuclosd) .

MEDICAL SUPERI

. . MANAGEMENT COUNCIL
HAYATABAD MEDICAL COMPLEX -
‘ : N PESHAWAR

No. /HMC, . dated = / /2011 W
Copyto: - .

1. Chief Executive, HMC
2. Principal, KGMC, Peshawar. /

_ MEDICAL SUPERINTENDENT/
‘ SRRt / SECRETARY

MANAGEMENT COUNCIL + - - *-

HAYATABAD MEDICAL COMPLEX

PESHAWAR



http://www.hmcpeshawar
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sarch 22, 2018
e . (4 .
To, : '
The Secretary Health
Government of KPK
" . Peshawar Pakistan

Subject; Extra Ordinary Leave without Pay for Liver Transplant Training
Dedr Sjr, . .

I am applying for a period of three years Extra Ordinary Leave Without Pay to undertake
hands on training as Consultant Hepatologist at Hepatology & Liver Transplant Department at
Quaid-e-Azam Internationaj Hospitals, Islamabag, . .

This opportﬁnity 10 get hands on training as Transplant Hepatologist is a rare distinction that

would enable me 1o Prepare myself for 3 role in the already planneq Liver Transplant Program
under the Khyber Medicaj University and Health Department jn KPK.
s e MY ane

attention and
approval of this jeave.

I would be grateful for your kind ap;‘a{ecian'on of this- Opportunity and your
[ am currently working as Senjor Registrar at Bacha Khan Medical Complex and Gajju Khan
Medical College Swabi, .

Please acknowledge that 1 already hold the following qQualifications,

. MBBS 1997 from Khyber Medical College Peshawar Pakistan .
2. FCPS ( Medicine) 2003 from College of Physicians ang Surgeons of Pakistan
3

. FCPS (Gastroenterology) 2011 from College of Physicians ang Surgeons of
Pakistan '

4. MRCP from Royal College of Physicians of Ireland 2013

S. Specialty Certificate Examination in Gastroenterolo
Physicians, Uk 2014

Best wishes

.f g[ ’
':("."'!”\J/

Dr, Muhammag Javed
Senior Registrar _ & )/\
Department of Medicine {\ 0
Gajju Khan Medica) College, Swabj '

b




HEALTE'DEPARTMENT

Datgp PESH: THE 13™ Jung 2017 G

TTTe W aAf X Dy ranniunnsiwna

——r
————

NOTIFICAT o)
\\\

fo. -
SOH-/MD/) 534 09 In terms of Rule 2.1 of the Khyber
P

akhtunkhwq Civil.Servangs Pension Rules the periog of absence w.e.f

-18}. Khyber Girls Medical College, Peshawar is
ctively into Extra Ordinary legve {without

2. . Consequenﬂy, Or. Muhttmmad Javed, Senior Regisirar
Medicine (Bs-1g) s héreby posted qf Gajju Khan Medicql College,

Y vacant post in equivalent scale with

SECRETARY HEALTH
Endst No and date even .

e - Y

' Medical Director HME, Peshawar,

\

1

2 Dean Khyber Girls Medica College, Peshawar, v

3 Principai Gajju Khan Medical College Swabij o /

4 Registrar Services Tribunal Peshawar v

5 Section Officer (Lit-Nl)Health Deportmenf w/r to ServiceiAppeqf dur bt 1
N©0.223/201 7. : viva th Desrrtiaent
Distt: Accounts Officer, Swab;. ‘ Kb r Pub vtanktinw
PS to Secrefcry Health Department. B

Doctor‘cbncerned. .
Personai file of the doctor concerned.

00N o




GOVERNMENT OF KHYBER PAKHTU

NKHwa
HEALTH DEPARTMENT

e

DATED PESH: THE 11™ MAY 2018

T ._.....--q....-_.._.-_.h_...—..-__.m_.*.—--—*.-__

NOTIFICATION

“

NO.SOH-I/HD/ ] -538/09
. grant of Three hundered
leave (without pay} with-effect from the date

effect within 15 days offer_issuonce of -the org

Muhammad Javed, Senior 'Regisfrorc Medicine
Medical College, Swabi.

“Sanction is hereb

Y accorded to the
and sixty five (363)

days extra ordinary
of availing (should
er] in favour of Dr.
(BS-18), Gajju Khan

2. - Certified that on expiry of leave the officer concerned
will resume duty against his original post.
SECRETARY HEALTH
Endst.No.and date even ,
==2100.QNna date even
C.C \§
L Chief EXecuﬁve/Principol Gajju Khan Medical College and >\
Bacha Khan Medical Complex, Swabi.
Medical Supdt: Bacha

omplex, Swab;.
Distt: Accounts Officer, Swabi.
Doctor concerned.

Personal file of the doctor concerned,

RO

B“diun diner At
Haoe bDnumuna
f\“)!' T LAV 1 STPITIS M

Q| = FosEem Khan
C_ Section Officer-|




April 1¥, 2019

O =
The Secretary Health .
Government of KPK

Peshawar Pakistan

' Subject: Extension of Extra Ordinary Lieave without pay for Liver Transplant Trainin

Dear Sir,
! am applying for a period of Two years Extension of Extra Ordinary Leave without pay to continue
hands on training as Consultant Hepatalogist at Hepatology & Liver Transplant Department at Quaid-e-
Azam International Hospital, Islamabad. My one year jeave without pay will be completed on 15" May,

2019. Reference Notification No. SOH-1/HD/1-538/09 dated 11% May, 2018 __,_T‘Q — / C/
. ' 287

This opportunity to get hands on training as '.f'ransplant Hepatalogist is a rare distinction that would
enable me to prepare myself for a role in the already planned Liver Transplant Program under the Khyber i
Medical University and Health Department in KPK. '

, NG
I would be grateful for your kind appreciation of this opportunity and your attention and'approval of this \}(‘
leave. ' %

{ am currently wdrking as Senior Registrar at ‘Bacha Khan Medical Complex and Gajju Khan Medical

College Swabi. ~ . N
o N ) AL
ease acknowledge that I already hold the following qualifications. \l’ / i

1. MBBS in 1992 from Khyber Medical College Peshawar Pakistan. L St Mt
2. FCPS (Medicine) ih 2003 from College of Physicians and Surgeons of Pakistan, oo lel T Depan J
3. FCPS (Gastroenterology) in 2011 from College of Physician and Surgeons of Pakistan, '\t ' koo “
4. MRCP in 2013 from Royal college of Physicians of Ireland. )
5. Specialty certificate Examination in Gastroenterology from Royal college of Physicians,- UK

2014. b
6. King Saud Advanced Hepatology Fellowship King Saud University, Saudi Arabia 2015.

I have done post graduate Hepatology Fellowship as above and this new experience is going to helj:) in
improve my credentials to works as Transplant Hepatalogist under the Health Department in future.

Best wishes. (51/

| .
Dr. Muhammad Javed

Senior Registrar
Department of Medicine
Gajju Khan Medical College, Sawabi




ooy
oo

o seem

ra g

- R
e ——

“~

~
DATED PEesH: THE g™ JULY 2019

-

N < '

NOTIFICATION

No.SOH-J(ﬁD[1-538[09 Sanction s hereby accorded to the
extension in Extrq Ordinary vide ihis department

undergoing fraining  qs Cons
Hepefologist at Quaid-e-Azam

2. Certified that on expiry of leave, the officer concerned will
resume duty against his original post, ’ .
SECRETARY HEALTH \>\ \6(0
_ ‘ #
Endst No and date even ' k ' _
C.Cto:- . ’ Co
! Chief Executive/Principql Gajju Khah Medicgl College, swabi, Ca
2 Medicql Supdt; Bachg Khan Medical Compilex, Swabi, ,
3 Distt: Accounts Officer, Swabj_ - - \ A
4 PSto Secretary Health Oepartment. J “
S Doctor concerned. o / ke
6 Personal file of the officiql concerned: ' So g Nueir L))
Huoar b, 2L mont
. M A
o #

T m.Khan)
. Section Officer-|
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P A

December 06,2021

Chie-f Executive

SE Khan Medical College
sacna Khan Medical Complex, Swabi

oubject:  LEAVE WITHOUT PAY, 35 T /)A AS

= working as Consultant Gastroenterologlst/Semor Registrar Medicine i in Gajju _
-han Medical College Swabi. o

..ave an offer from Pilgrim Hospital Lincolnshire NHS Trust UK to work as a
~onsultant Gastroenterologist.

* 'S a tertiary care Hospital with a stat of the art diagnostic and therapeutic
. astrointestinal facilities. In particular ERCP and Endoscoplc Ultrasound are at an -
aavanced level.

<ieed, it is a good opportunity for me to improve my skills further and learn the
=avanced skills at the same time and to utilize for the benefit of our hospital
patients on returning back.

. would be grateful for your kind apprecuatlon of this opportunity and your
, attention and approval of thls leave. -

A
WA
Sincerely Yours
Or Muhammad Javed
Senior Registrar
* Department of Medicine
3ajju Khan Medical College, Swabi
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" NO. sou-lmom-sss/zooé(na. MUHAMMAD JAVED:  Sanction is hereby

GoVvERNMENT GBER PAKHTUNKHWA
HEALTH DEPARTMENT

Dated Peshawar, the 11" February, 2022 - K

NOTIFICATION

accorded to the grant of 365-days (Three hundred and sixty five days)
Ex-Pakistan Leave (leave withgut pay) in respéct ofq Dr. Muhammad Javed,
Senior Registrar, (BS-18) attached to Gajju Khan Medical College/ Bacha Khan
Medical Complex, Swabi from the date of availing (but not more than fifteen (19)
days from the issuance of-'this.notiﬁcation).

2- ~ On expify of the said |eave the officer shall report to. Director

‘General Health Services, Khyber Pakhtunkhwa. "

3. Health Departiment Khyber "ﬁakhtpﬁiiff&a' has no objection on \\‘*ﬂ
proceeding abroad of the doctor concerned during the leave period - - w

W

: SD/- :
SECRETARY TO GOVT:t OF KI-iYBER’PAKHTUNKHW .
) HEALTH .DEBARTMENT . ) '
ENDSTNOAND DATEEVEN. -~ - *. |
Copy forwarded to:- ] ST . | S PR Y
A The Aécoun’;ant General, Khyber Pakhtunkhwa. e x " M;:'

2. The Director General Health Services, Khyber Pakhtunkhwa.
3 Dean/CEO GKMC/BKMC Swabi w/r to his letter F.No.2-7 Health

1\/@ Department/MTI/GKMC/BKMC/Swabi 25884-89 dated 29.12:2021.

District Account Officer, Swabi, - . . ’
5 PS to Secretary Health, Khyber Pakhtunkhwa, Peshawar.. -7
6. PS to Special Secretary (E&A), Health Department, Peshawar,
7. Doctor Concerned. ' AR
8. - Master file. :

L anss W

g SECTIONVOFFICER (E-I)
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.

Service Appeal No. 728/2023

Dr. Muhammad Javed ... i (Appellant)
Versus

Government of Khyber Pakhtunkhwa and others ........... Respondents
AFFIDAVIT

I Muhammad Tufail Section Officer (Lit-11) govt. of Khyber Pakhtunkhwa Health
Department do hereby solemnly affirm and declare that the joint parawise comments in
Service Appe'fal No. 728/2023 is submitted on behalf of respondents is true and correct to the
best of my kr;owledge, belief and that nothing has been concealed from this Hon’ble Court. It
is further stated on oath that in this appeal the answering respondent have :_nge_ither been

placed ex-party nor their defense have been struck-off or any cost imposed.

| .;7
Section officer (Lit-l \0\
Govt: of Khyber Pakhtunkhwa \ 0\

Health Department

Seedon Oificer (Lit-1T)
Heauh Depsrtntent
Kiyher Pekhbtmnidien




/3% GOVERNMENT OF KHYBE R PAKHTUNKHWA
), 2 HEALTH DEAPE TMENT

AUTHORITY LI'TTER °

| Mr Safi Ullah Focal -Person (Ln gat1on II), Health Department,
C1\711 Secretc riat is hereby authonzed to attend / defend the Court Cases

and fiJ_e comments on behalf of Secretar;f H_ealtljf Government of Khyber .

Pakhtunkhwa before the Service Tribuna! and lower Courts.

. ")b “
Saoeam =
(MAHMOOD'ASLAM) - Q\\\

Secretaly to Govt. ofeKhykter Pakhtunkhwa

‘Health Departvnent'
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~ection Officer (Lit-11) -
Health Depurtment
Klvher Pakhtunkhwa .




