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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUAL,'
P_ES_IM_AB

Appeal No. 1034/2016

Date of Institution ... 06.10.2016.

Date of Decision ...  26.12.2018

Raees Khan son of Hazrat Khan, Ex-Constable No. 3466/4620, Elite Force, Khyber -
‘Pakhtunkhwa, Peshawar. ... (Appellant)

VERSUS

Deputy Commandant Elite Force, Khyber Pakhtunkhwa, Peshawar and 3 others

(Respondents)
Present.
MR. ABDUL HAMEED, .
~ Advocate. , . : ... For appellant

"MR. MUHAMMAD RIAZ KHAN PAINDA KHEL,

-Asstt. Advocate General ... Forrespondents. -

MR. HAMID FAROOQ DURRANI, ... ~ CHAIRMAN |
MR. AHMAD HASSAN, _ o .... MEMBER(E)

JUDGMENT

HAMID FAROOQ DURRANI, CHAIRMAN: -

The facts as laid down in the instant'appealA are that the appellant was
. recruited as Constable in the Police Department Khyber Pakhtunkhwa on,
19.07.2007. During the course of his service he was transferred to Elite Force

~ Khyber Pakhtunkhwa Peshawar where he worked for about 10 years. The

appellant, while working as constable in Police‘Station Nasir Bagh, Peshawar, fell

"ill and upon Medical checkup he.was diagnosed 'with_ symptoms of Hepatitis-B,
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therefore, was advised completel rest. As his condition did not improve, the
appellant applied to the concerned Authority for grant of medical leave for a period
of two months. He was referred to Police & Services Hospital, Peshawar and
despite the fact that he was diagnosed positive with Hepatitis-B he was not granted
requisife leave. Subsequently, departmental proceedings were initiated against the
appellant and without affording him opportunity of being heard he was dismissed
from service through order de_lted 30.11.2012. An appeal was preferred which was
also rejected on 19.12.2013. Subsequently, a Review Petition was preferred by the
appellant on 10.09.2014, which met the same fate an(i was dis-allowed on

15.09.2016, hence the appeal in hand.

2.~ We have heard learned counsel for the appellant and learned Asst. Advocate

General on behalf of the respondents.

At thé outset, learned Assistant Advocate General raised the objection
regarding delay in filing departmental review petition by the appellant-and stated
that it was brought after a delay of about eight months, having been filed on
10.09.2014, while the rejection order of his appeal was issued on 19.12.2013.
Attending io the objection, learned counsel for the appellant relied on judgments
reported as 2004-PLC(C.S)1014, 2003-PLC(C.S)796, 98'6-SCMR-962, PLD 1959-
Supreme Court-522 and stated that it was consistent view of Apex Court that
decisions on merits were always to be.encourag‘ed iﬁstead of non-suiting litigants
on technicalities, including limitation. He further stated that the order of dismissal
of appellant was given retroépective effect i.e. having been passed on 30.11.2012

and was made effective since 06.06.2012, therefore, it was void and, as such,

period of limitation would not run against a void order.
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3. We have considered the averments by the learned counsels and have also

gone through the available record with their assistance.

The record is depictive of the fact that on 19.04.2012 thé appellant, after
having been diagnosed of Hepatitis;B, applied for two months leave to respondent
No. 1 but the application remained un-attended. On the other hand, it was noted in
the impugned order of dismissal, passed by respondent No..‘l on -30.1 1.2012, that
the appellant remained absent from duty since 06.06.2012 till the date of order. It
was concluded therein that major penalty of dismissal from service was imposed
upon the appellant from the date of absence. The departmental appeal preferred
before respondent No. 3 wés rejected on 19.12.2013 through a one liner order. The
appellant, there-after, preferred a Review Petition before respondent No. 4 which
was decided on 15.09.2016. It was, however, conspicuously noted therein tﬁat the
appellant was dismissed from service w.e.f. 07.01.2012 and the review petition was

dismissed being barred by time.

4 sIt is also a fact that in the summary of allegations and the charge sheet it was
recorded that the apioellant remained absent w.e.f. 07.01.2012, contrary to the order
of dismissal. The mentioning of discrepant dates of alleged absence in the charge
sheet, the order of dismissal of appellant and the order of rejection of his review
petition had rendered the appellant at loss in defending his cause aptly, besides,
having been put in jeopardy of retrospective removal from service. It is also not

ascertainable that whether the appellant was dismissed from service w.e.f.

© 07.01.2012 or from 6.6.2012. Had the effective date being 06.06.2012, the

appellant had much prior to it submitted an application for medical leave on
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19.04.2012 which remained un-dilated and undecided on the part of the -

respondents.

5. In view of the above we are of the considered view that the departmental -

proceedings against the appellant were taken in a slip-shod manner and he was
made to confront with inconsistent charges/allega_tions. The said proceedings,
therefore, are not sustainable in the eyes of law.

Resultantly, we dispose ofA the appeal in hand in terms that the impugned

orders dated 30.11.2012, 19.12.2013 and 15.09.2016, passed by respondents are set

aside. A denovo enquiry in the matter shall be undertal'(en. by respondents but only

in accordance with law/rules while providing an ample opportunity to the appellant
in defending Ahimself. Needless to note that his medical record and application for
gi*ant of leave shall also be kept in consideration while re—deciciing the matter
departmentally. |

Parties are left to bear their respective costs. File be consigned to the record

room.

_ _(HAMID FAROOQ DURRANI)

e CHAIRMAN

AHMAD HASSAN)
MEMBER(E)

ANNOUNCED
26.12.2018
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/ : Date of Order or other proceedings with éignature of Judge or Magistrate and

S.No. | Order or that of parties where necessary.
proceedings
2 3
1
Present.
26.12.2018 | Mr. Abdul Hameed,“Advocate .. For appellant

Mr. M. Riaz Khan Paindakhel, Asstt. A.G ..  For respondents

Vide our detailed judgment of today, we dispose of the ~appeal :

in hand in term that the impligned orders dated 30.11.2012,
19.12.2013 and 15.09.2016, passed by respondents are set aside. A
denovo enquiry in the matter shall be undertaken by respondents but
only in accordance withv law/rules while providing an ampié
opportunity to the appellant in defending himself. Needless to nbte
that his medical record and application for grant of leave shall- also be

kept in consideration while re-deciding the matter departmentally.

Parties are left to bear their- respective costs. File, be

consigned to the record room.

C%\V cm&a
ember

ANNOUNCED
26.12.2018
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K 13.09.2018 - Jumor to counsel for the appellant and Mr. Riaz Khan
' Palndakhel Learned Assistant AG for the respondents present.

- Junior to counsel for the appellant seeks adjournment as his

senior is not in- attendance Adjdurned To come up for

arguments on 06.11. 2018 before D.B

. N - / .
(Hus3ain Shah) . (Muhammad Hamid Mughal)’
Member -~ - Member
'
- 06.11.2018 ~ Due to retiren]ent of Hon’abie Chairman, the Tribunal is

defunct. Therefore, the case is adjourned for the same on

26.12.2018 before D.B.

o

R ¢



01.01.2018

Appellant in person present. Mr. Muhammad Jan,‘Deput'y
District Attorney for respondents present. Appellant seeks
adjournment as his counsel is not in attendance. Adjourned. To

come up for. arguments on 02.03.201 8 before D.B. -

"(Ahmad Hassan) (M.Amin Khan Kundi) .
Member(E) _ Member (J) -

02.03.2018 Counsel for the appellant and - Addl. AG for the
| respond‘ents present. Lea"rfned counsel for the appellant seeks _
adjournment. To come up for arguments on  08.05.2018
before the D.B. '
(Ahmad Hassan) ’ C 1an
Member '
E 08.05.2018 “The Tribunal is defunct due to retirement of Hon’ble Chairman.
Therefore, the case is adjourned. To come on 23.07.2018
READER
-23.07.2018 | Appellant in person and Mr. -Ziaullah, Deputy District

* Attorney alongwith Mr. Muqddar Khan, Inspector (legal) for:

the respondents present. Appellant requested for adjournment.

Adjourned. To come up for arguments on 13.09.2018 before
DB. | | | |

Q.—

Member
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23.01.2017 - Clerk to counsel for the appellant and Mr. Javed Iqbal
Inspector alongw1th A551stant AG for respondents present. ertten

reply submitted. The appeal is aSSIgned to D.B for rejomder and

final hearing on‘16. 03.2017. .
| Ch%n

16.03.2017 Appellant in person and Mr. Muhammad Sheraz; H.C alongwith
Mr. Muhammad Adeel Butt, Additional AG for respondents present. |

P St : B . o

Appellant submitted rejoinder which is p ?ced on file. To come up for
arguments on 03.07.2017 before D.B. |

i
;

(ASHFAEUE TAJ) - (MJHAMMAD AAMIR NAZIR)

MEMBER

03.07.2017 Appellant in person pl'ésent. Mr. Zia Ullah, Deputy District: Attorney
alongwith Mr. Shiraz Khan, H.C for the respondents present. Appellant re;juested
for adjournment due to non-availability of his senior counsel. Adjourned. To.come

up for arguments on 25.10.2017 before D.B. oo

%

(Muhammad Hamid Mughal)
Member

B

(Gul Zgb Khan)

25.1(‘).2.017 Appéllant in person and Addl AG alongwith Sheraz
Khan, H.C for the respondents present. Counsel for the
appellant is not in attendance. Seeks adjournment.Granted.

To come up for arguments on (31.1.2018 before the D.B.

M\e;n%t%
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25.10.2016 - - Counsel for the appellant'pr'ésem. Learnéd counsel for the

appellant arghed that the appellant was serving as Constable -w_he_ﬁ

subjected to enquiry on the, allegaﬁons on the willful absence é_nd
diémissgd from service vide impugned order ‘
where-;gainst he preferred départmental appeal on' 15.12.2012 which
was rejected on 19.12.2013. That the appellant then submitted mercy

petition under Rule-11-A which was also rejected vide impugned

dated 30.11.2012

& 2

order dated 15.09.2016  and hence the instant service appeal on |

06.10.2016.
.

o PN H That the appellant was indisposed and as such not in a

AY

position to perfgNe~duty. That the proceedings were not conducted

in the prescribed manner.

! The points raised at the bar need further consideration,

therefore, admitted to regular hearing subject to limitation. The

AppellankDepositad ‘
_Securit /:ﬁ;“ 5s Fed » within 10 dgys. Thereafter, Notice be issued to the respondents for

submission of written reply. To come up for written reply/comments

_Cha%

on 14.12.2016 before S.B. .- .

14'.12.2016 2 Agent of counsel t'qr-t_he appellant and ‘M.
Muhammad - Sheraz, H.C aiongwith Addl. AG for the -

respondents present. Requested for adjournment. To come

up for written reply/comments on 23.01.2017 before SB

appellant is~di1jected to deposit the security amount and process fee.
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~ Form-A-
FORM OF ORDER SHEET
Court of
Case No, 1034/2016
S.No. | Date of order Order or other proceedings with signature of judge or Magistrate
‘| proceedings ' '
1 7 3
L 06/10/2016 The appeal of Mr. Raees Khan presented today‘by
‘ ' Mr. Abdul Hameed Advocate may be entered in the Institution
Register and put up to the Learned Member for proper order
plea-se. ‘
EGISTRAR «
2- This case is entrusted to S. Bench for preliminary h.ea'r'ing

to be put up there on ;Qf"/a "'/{ :

e -

MEMBER

:
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BEFCRE THE K.P.X,, SERVICE TRIBUNAE,

Raeesg Ehan.. .o.o?oc-_‘.,oo’oeo".onoooooc..o.o. oo.I...oAPP%T'.Am

Service jppeal No. 03. / 2016

VERSUS

-Deputy Gommandant Elite Force,
'K P.K Peshawar and Othel‘s ®esserssscescnsecase ..RESPGNDWS.

FESRN

PESHAWAR.

INDEX
S.No. gesc;ipt_ien,e,f documents Annexures 'Pages o
1___'1.".Gmunds of pppeal 1 -
2. Applicationifor condonatien 8-
of delay With e,ffidavit s .
' %3, Copy of recrmtment order dated Ar 0.- 10
; .-19—07—@7 . : S
4, _‘.copies of t‘est reports of Hospital' 5.1 V| 11 = 19
‘ to B/6" g
5. Copy. of application dated” 18-04-2@12‘ '1C 0 - 18
for meda.cal leave. K
6.:Copy of st atement of, allega‘tlons/ ¢D' & 'D/1 19 - 20
" ‘charge sheet | o e
7. Gopy of order dated: 30-11-:2012. 'E' 0-21
8. Copy of appeal dated 15*12-2014 - L IFRG! 223:= 23
'and rejection order dated '19-12-2015 yoom
8. OOpy of appeal dated 10-09-2014 l:C 0= 24
10. Copy of revisien petition and order "T&J! 25 - 29
dated 15-09-2016. ,
11. Vakalat Nama
\, {
,wc’/.g W
g Z%pellam:
PESHAWAR thro /
6-10-2016 ¢ Abdn eed )

Advocate, Supreme Court
Cell No. 0343-802502%




BEFORE K.P.K. SERVICE TRIBUNAE, PESHAWAR.

service Appeal No. ZO&H / 2016 KMW—?;‘:&;;‘:}%%}“‘“
Raees XKhan son of Hagzrat Xhan, ‘ ,Lﬁlfg 6
Ex-Const gble No. 2466/4620, Oé) 0"20/
Elite FOI‘OG, toPoKo PGShawar' Daiesd-=
R/0 village Tela Khel P.0O. Sherkera District
Peshawar‘l e e T APPELLAM
VERSUS

1. Deputy Commandant, Elite Porce, ¥.P.E. Peshawar
2% Commandant, Elite f‘orce, K.P.X. Peshawar

-3, additional Insgpector General of police,
Elite Porce, X.P.XK. Peshawar

4, Inspector General of Police, K.P.K.
Peshawar. o

O o @ 0o bSO OBeg e, '.‘......-....Q.C......... ®o 0o g %0 RESI’QNDENTS.

APFEAL U/S 4 OF K.P.X. SERVICE THIBUNAL ACT, 1974,
AGATNS? OFFICE ORDER DATED 30-11-2012 OF RESPONDENT
NO.1, WHEREBY THE APPEELANT HAS BEEN DISMISSED FROM
SERVICE VIDE WHICH HIS DEPARTMENT AB APPEAL FOR
RE-INSP AT EMENT IN SERVIGE WAS NOT ACCEPTED TC BY
RESPONDENT NO.3 VIDE HIS ORDER DATED 19-12-2013
) AND THUS THE REVISION PERITION U/S 11-A OF POLICE
Ewiadmmay RULES, 1975 PREPERRED Tdnssfemnm NO.4 (I.G.P),
R%?s‘@é?’” POR RE-INSPATEMEN? IN SERVIOE WAS ALSO REJECTED BY
é’f 0 |14 v oroEr DaTED 15-09-2016..

prayer- in- ,A_ppeal

ON ACCEPTANCE OF THIS APPEAL, THE IMPUGNED ORDER
DATED 30-11-2012 OF RESPONDENT: NO.1 REGARDING

IT SMI SSAL FROM SERVICE MAY PLEASE BE SEI ASIDE AND
THE APPELLANT MAY PBEASE BE RE-INSPATED IN SERVICE
WITH ALL BACE BENEFITS OR ANY OTHER RELTEF DEEMS FIT.
AND APPROPRIATE UNDER THE CIRCUMST ANCES OF THE CASE
MAY ALSO BE GRAN'ED IN PAVOUR OF THE APPELLANP.




RESPECTFULLY SHEWETH: |

SHORT FACTS giving rise to this appeal are as under :-

1e That the appellant was recruited as constable in BPS-5 in
.Pola.ce Depart:ment, K.P x:. by an order of superintendent
of Police HQRs Peshgwar and he was allotted No. (462@
vide order CB No. 2063 dated 1@-0‘?-2007. (Gop‘y of
recrultment order dated ‘19—0?-200‘? is attached ‘as Annex: 'A‘ ).

2. That the. appellant performed his duties. w:Uch commitment and
devot:lon, also passed all the requigite ’craimng and courses
of Pollce Department and bes:.des all this, since the
appellant was dutlful, regular, energetic and ha.ghly

of
effic:.ent in performence/hls dubies, therefore, hig

serv::.ces were transferred to El:Lte Force, K.P Ko Peshawar

where he worked for about 10 years to the entire satlsfaction

‘‘‘‘‘

of his superior efflcers.

3 That the appellant while workmg as Constable at Police
Station Nasir Bash (Peshawar), suddenly : foll 111 _and: was
unable to do his normal duties, therefore, he- 1mmediately
went to pollce Hespi‘bal, Peshawar fer medical check up,
whereafter thorousgh test and medical examination by theé
~doctors conc erned, the symptoms . of. Hlpat atls "B“ Virus@HBV)
were found and it$was diagnosed to be pratatis "3" digease
for which the appellant was advised complete rest and light
duty to be performed by him in the Police Station.
(Copies of different dest reports of the hospital are
attached as Amnexures 'B 'B/9 'B/2, 'B/3, 'B/4, 'B/5, and
B/6')..

4, That as the appellant was suffering from Hipatatis "B"

: disease and his cendifion was daily deteriorating and

there was no signe4f his improvement herein the police

station, therefore, the appellant applied to the concerned
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authorities for grant of medical leave for a period of twe
months. The S.p. Headquart ers, Peshawar instead of granting
him medigal leave for the period appliéd for, referred him to
police Hospital, Peshawar for medical examination by the
doggors concerned, but despite this fact that as per test
oﬁéained from this Hoapital they opined that the patient is
sufferlng from.Hipatatia np dlsease but he was not grant ed
medical leave for the reasons unknown to the appellaut and thus
the appellant was kept alone in a room of the Pollce Station at
the mercy of the Of ficers concerned. (GOpy of application dated
18-04-2012 is attached as Annexure 'G'). |

That the aPPellant wag put in high tengionsand troubles faced
by him at the Pollce Station as he was neither provided proper
medicines nor proper food as was required to him, hence the
appellant without waiting for sanction/approval of his medical
leave, stralght away went to his native village for rest and
further treatment at his home with this expectatlon in mind '
that his medical leave weuld be sanctioned in due course of
time as his spplication was based on facts, duly supporbed by
medical cert1flcates/tests. However, it was a matter of 5reat
surprise/shock to know that at his back the Department has
injtiagted departmental éroceedinss against the appellant in

order to get him dismissed from service. As a consequence

and an Inquiry offlcer was appointed to enguire inte the
sickness case/absence of the appellant.h "All these charge sheets/

statement of allegations or any @ther decuments were neither

- served upen the apPellant nor had he receiveg ‘any such documents

nor he was afforded any oppbrtunity to be hegrd in person before
the Inquiry l@fficer or the auwthority and thus without conducting

|
thereof, statement of allesations/charge sheet were prepared
any so-called inquiry and without hesring the appellant, without
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8.

providing the inquiry report, show cause notice, statement of
allemations/charge sheef, the Inquiry Officer in his report
recomhended major penalty in the form.of dismissal to be

inflicted upon the appellant. (Copies of statement of allegations/
charge sheet as prepared by the Department are sttached as
Annexures 'D' and 'D/1').

That it is pertinent to mention here that neither the so-called
inquiry report as allegedly conducted by t?he Inquiry Officer
concerned, ;io;' any show cauge notice, if any, was ever served
upon the appellant nor the sppellant had ever reCeiveci any such
documents from the authority, but on the basis of tmilasteral
inquiry report submitted by the Inquiry offic er, ﬁhe' authority
with one stroke of pen, without hearipg and without observing
all Fhe codal fo;'malities as laid down in Police Rules, 1995,
by an or&ell" dateci 30-11~2012 hgs dismissed the appellant from
service from the date of absence/sickness period. éCopy of

order dated 30-11-2012.is attached as Ammexure 'E')..

That as regards the limitation involved in the instant appeal,
it is submitted that as per dictum:laid down by the apex court
of Pakistan in a jJudgment reported in 1986 SOMR 962(titled

.Mst. Rehmat Bibi and others Versus Punna Ehan ;rx_i. oj:hers),

principles of limitation: not gpplicable when order is nullity
in law -~ if an impugned order has been passed without'hearing
and notice to a party whose presence is‘etﬁéMse,,.neqeséam

before authorities coﬁé’émed, such order will be nullity in eye

of law and no question of-limitation wo;ild arise.

That after gaining health and becoming capable to do police
duties, the appellant submitted first an appeal to respondent

No.2 for his re-instatement in service. However, this sppeal

was not accepted by the concerned authorities vide pdditienal
I.G.P., EliteForce, X.P.Kk. Peshagwar, orders dated 19-12.2013.
(Copy of appeal dated 15-12-201%4 and non-acceptance order

dated 19-12-2013 are attached as Annexures 'pt § 'G' respectively).
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That later on the appellant submitted second appeal on the |
same subject before C.C.P.Q. Peshawar for fe-iﬁstatement in
service, but the same was not responded to. ¢(Copy of appeal

dated 10-09-2014 is attached as Annexure 'H').

Thgt since the appeilani;’ %&a's/is:now quit_e fit, hale and
hearfy capable to pefform, hig duties in iaélice Department
as was done by him 'previo‘ﬁély, th‘ergfore,, the appeltl'ant |
as a last resort submit‘ted”a‘ féﬁsion petition' under Rule-11-A
of E.P.X. Police Rules, 1975 te regpondent No.& §I.G.P. !’PK)
for mercy and justice/re-instatement in service. This
revmmn,pet:.ti@n was however, glse rejected BY him on
flilmsy-.-gjraun'as vide erder dgﬁg'1$0%2016. (Copy of
re?visibn petition and order dated 15-09-2016 are a‘ct'ached'
as jpnnexures 'I' and 'J! respect1Vely) Hence thls service

appeal inter-alia on the follomng grounds 1=

GR@UNDS

A) That the appellant has not been treated in accordance
with law, thus the iqp_ugned conduct by reépd\ﬁdmts and
the subsequent arbitrary decisions are contrary to the
Articles 4 & 25 of the Constitution .e'.f‘ Islamic Republic
of Pakistan, 1973. |

B) That the impugned conduct of respondénts is based on
malafide in law and in fact. The sppellant being patient
of Hipatatis "B" wa; _,neifher g:ranted medical leave
after his disease was diagnosed by the Hospital dot;ters,
nor was he treated fairly and justly under the Rules
during his illness. Th'e dz.ap-ar-bmental proceedings .
initisted sgainst him during the period when hig

application for medical leave was pending, was illegsal,
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D)

unlawful, without Jjurisdiction, based on malafide and
hence the 'i'm'pugned order passed by the authbrity ig ‘
a void ordéf'in the eye of law and is n-oﬁ sustainable

and maintainable te be acted upon.

That -no charge_-éheet/st,?‘tement -of allegations. were ever
served upon the appellant.-nor.was he associated.with the
go-called inquiry proc eeding,g. .The whole departmental
proceedings was conducted at his back in flagrant -
violation of law/Rules on the subject and en this basis
the award of mgjor penalty. @dismiséﬁl)is illegal,

unlawful and not sﬁstainable in eye of law.:

Thgt the respondents have gone. against the very. pnnciple
of fundamental. Justlce i.e. pAudiaglt eram partem..The
appellant .was_not &iven any oppor{lrunity of hearing -
before passing the impugned order-of-dismissal from

servic e,

E) That the appellant has never been served with-any

charge - sheet. oranyAst:atement. of allegation, thus -
appellant has been deriied a.fair opportunity to defend
himgelf against the charge of gbsence/sickness wh'ereaé
in fact the appellant wa.s.confined:to bed at home due
to the disease /Virms caused to him. |

F) That the appellant -has spotless-careier.o.f 10 years. .. ..

service..rendered.by him iﬁ Polic.e Department and during
all this- period he did hls duties regularly, honestly -
and diligently to the. best ‘of his capablllties .and .
abilities.and has never.given: any_.chance of ‘compl aint

whataoever to.. his’ supei'g.%r o0ff4ic ers/Boss.

@) Tha’c now haalth of the appellam: is improved* and :

capable to resume his dll:b'j,.ln' case he be ;iv:anqaaa :

chance of service as at h:.s credit there 1s a 10 years
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service 111 Police Department and thus hig’ absence from duty
(J.n fact sermus illness) ‘Was beyond his control for wh:Lch the
appellant i: not liable to be penallzed harshl:y as’ dismissal

_'from service.

'H) That the major penalty 1mposed upon the appellant is tee harsh
and is liable to be set aside as no hearlng mght has been
prov:;de to the appellant dunng the whole departmental

proc eed inrs.

It is, therefore, humbly ‘prayed tha’c on. acceptance
of this appeal the 1mpugned order da’ced 30-'11-20'12 of respondent
-No '1 may please be: set as:!.de ‘and the appellant may please be
‘_re-instated in servz.ce with all back beneflts or an;y other

__rellef Whlch deems fit ~and abpropriate under the clrcumstances

of the case may k:.ndly be zranted in favour of the apbellant.

Q ot Yot

pellaﬁl'a' d

'PESHAWAR through /
6-10-2016 ¢ i W ed )
A vécai_:._‘e, Peshawar
V.ERIFICATION, . ~

Verified today on 6th September, 2016 at Peshawar

~ that ’che contents of ’che accompanled appeal are true and ‘correct

to the best of my knowledge and beln.ef and nothlng hag ‘been concealed

from this Hon'ble Tr:.."omal : &ttﬁ/{&w/{
' onent
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‘\ ~ BEFORE THE X.P,K. SERVIGE TRIBUNAL, PESHAWAR

Raeeg Khan .......---.Versus eesssssDeputy Commandant, Elite Force,

Respectfully sheweth:

1

2.

Appeal No. / 2016

Thet.the applicant/appellant has filed this sccempanied

3

Ek.P.X. Peshawar and others

APFRICATION FOR CONDONATION OF DEBAY.

appealiefOrethigﬂcnob]_e Trivunal, wherein ne date has
yet been fixed.

That en~12-03-2012 the apPlicant/ appellant was suffering

_ffrem fever while performlng his duty at.Nasir Bagh Pollce

stat:.on, Peshawar and on being referred to Police Hospltal
?_eshawar,’ h1$ clij‘._sease was diasnosedlto.be Hipatatis npw
and becail,se of this illness the applié_ant was cenflnedto
fbe"d ?‘est and therefore, remained é‘ﬁéent !nom_lcili'ﬂ‘;zy as hé‘ was
not _glrah;:ed sick leave by the Police officer éq_ﬁp ex;x;;d and.
as a a result departmental prec‘eedin'gs;on‘ account of absence
from duty was initisted against him and c‘o"nsecju‘.éntly he was
dismissed from sewj;c;.'dug"tQ long absence. Since the
applicant wa‘;s il1, belong'ing to a backward area situated
far away f‘rém Peshawsr; hence he could not calculate the
limitaf?ion periéd -fbf,filing the appeal to:"fhe alﬁhoritie_ﬂ
'acainst‘ his ‘dismissal in time and thus Caused del‘ay m the
depart ment al proceedlncs with respect to prefermng appeals
to the authorities withm the statut:ory period.

That this delay, .if occurred, is neither wn.lfull nor deliberst
but was due to serious illness and un-fgvourable

circ umsfc a'njc';pg faced by the applic aiit/ app ellante.




4,

-q..‘,‘_

That -accrued vested rights of the applicant/appellant are

involved in fhié'éase and hence thig apﬁealhdeservqs yoﬁbe

decided on merits.

Se Thet since the applicaxxt/appellant being involved in a- chronzc
i disease, therefore, the applicant ceuld not receive the
charge sheet/stat_emgpp of allegation nor appearedr_’ec_efox_‘e -tpe ,
Inquiry @fficer nor was afforded sn epportunity to be heard
ih person befeté,the~guth0rity ﬁo defend his case, bgp“tpg
major penalty in the form of dismissal from service was
inflicted upori the applicant, without observing the ceda;
formalities as laid down in the Police Rules, 1995 and thus
this veid order passed by the authority has ne value and per
Judgment of the apex court of pakistan feor void erders no

limit gtion runse.

6. That it hag been consistant view of the apex court of Pakistan
that decisgion ef the caseé, on merit»s elways to be endouraged
inst ead of non-suiting the litiganté von technical reasens,
including grounds of limitation. Relisnce is placed en the’
apex c@uri:' ,jud;inent as reported in 2004 ¢C3) ‘!Oﬂ&, 200% PECECS)
7%, 1986 SCMR 962 and PLD 1969 C 582.

It is, therefore, most humbly prayed that on TEEERRERC
acceptance of this application, the delsy in filing the appesals

uthorities. mnay be condoned.
‘ LQ%MM

plicant/Appellant

b through WV‘L

to the concern

PESHAWAR
6 -10-2016

AFFI DAVIT

I, R SesSNK an , \ﬂ}jstable No.3466/4620 Elite Force,X. p.x.}

Peshawal R/0 villagedlele.kHel’ P.0. Sher Kers, District Peshawar do
h ereby solemnly af £i : eclare on eath that the contents of the
above applic a’c:.on are true and correct to the best of my knowledge.

ﬂ%w Ty
eponent




" ENLISTMENT ORDER,

Ty gy ot LMy
E 1."1_ AN S Pl |

e Ehan LS
w2/

‘ecruit/Constable

‘, Ea YR ] ‘-‘1: i P Tl it g S R .
ila eneriearan haautoan 3
Q_Tta Sher) PS

: Dlstt B '“ - is hereby enlisted as recruit/Constable in BPS-3
as selected by the recruitment Commitiee w.e.f
b6 20
RISl
4

Height 5'-74" : Chest % -
_Education _10%h _DOBith >/ 4 10

and

‘allotted Consta’bulary' No

S

His service is purely on temporary basis and liable for termination at any

time without any notice.

< >

: - o RS ”’ \\‘\ ' '
2ok | SUPERINTEND\T OF POLICE.
g .~ 9 BORS: PESHAWAR.
Daed  \®1 _/F 2007 |

ATTESTED
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T
« PATIENT 1D 1202012451
ATIENT :
' PR T JVIME ¢ 0802712 18:29:47
PATIENT s RAEES PATL JTIME ¢ O8O3 182947
SLX : Male AGL * W Ve
TEST REQUIRED 2 113sAe
RESULT
HBSAG vevevevreeeeen e rarn Reactive(  249)
“Cut of index for Non-Reactive HBsAg............. 2
METHOD: Microparticle Enzyme Immuncassay (MEIA\
(3rd Generation ELISA)

: TTAT - -
Remarks: This is Hot a viral Quan:;tar,mn test and the figures given - -
have no proanos stic .significance. Fcr quantitative viral load B &l - .

guantitative PCR L o ngoed.
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ear Speen Jumat, Badh

£
o
)

K.{u\@m .

t, Peshawar.
Cell: P313-7878883 - 0315-0576900

Sex: M . pate® lq)\l—-

SEROLOGY’ SIOCHEMISTRY
“[Tést. Result | Test Result Normal

- et
. |- Toxpplasma

Brugella Test :
. . Co / ) Biii{ubin 0 i? Up to !.0:%\gdl
h AB Drtus ALT (SGPT) PR Up to 40mgdl
: T , : Alk: Phosphate ¢ 2 Adult 98-306 UL
= .-Méjrteh8§/~ — Child 250-630 UL
i‘Win;‘_/al"_!fest Total Proteins y 6.0-8.0 gdl
Joffo TR - - :
..Glucose Fasting / 70-110mgdl
t:Glucose Random / 80-150mgd
J=UticAcid / 4.2-6.4mydl
Urea / ] 15-4Smigd
}:Creatinine  / 0.6-1.6mgdl
~Serum Ca{ciq{fu 8-10.150mgdl
Serum Cholfsterol ' 15-250my/di
T rigl yccri:qéémg‘m,_ 80-150mg/d}

>45 mgdl

BYAg

< 150mpdi
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v : ' ' N St
¥ - | | ORDER | |

You Constable Raees Khan No. 3466/4620 of Elife Force remained absent from
duty since 06.06.2012 till this date.. ' |

Proper departmental enqulry was conducted against you by Inspector Javed Igbal
Khan of Elite Headquartezs You were given full opportunity but you did not appear before the
enqmry officer. To ensure your appearance a notice was issued to you in daily newspaper -
“Express” dated 15:11.2012 and were directed to join the enquiry within 07 days after the
publication of notlue but you. nelthel joined the enquiry proceeding conducted against you ‘nor

appeared f01 duty. It scems thai you have no interest in your ofﬁcml duty, the enqmry officer - ’

T &y %51;, R .-

recommended ' you for major pu1n§hment
L Muhammad Iqbal Deputy Commandant, Elite Force, Khyber Pakhtunkhwa
Peshawar as competent authority, impose major penalty of dlsmlssal from service upon you from
the date of absence. » A | 5
~ —~
(MUH@MM:E \\’QBAL)
Deputy Conimahdant
Elite Force, Khybfr Pakhtunkhwa, Pebhawar
No. /C A7 7= & 7 IEF, dated Peshawar the _50/11/2012.
Copy of above is forwarded to the:- —
Capital City Police Officer, Peshawar.
Deputy Superi ntendent of Police, Elite Force Headquarters.
08, Elite Force Khyber Pakhtunkhwa Peshawar. ‘
Ri Elite Force Khyber Pakhtunkhwa Peshawar. o ' -
Inspector Javed Igbal. Khan of Elite Headquartem ' | 4

Accountant, Elite Force Khyber Pakhtunkhwa Pebhawar -
* OASI/ Incharge Kot Elite Forcc Khyber Pakhtunkhwa, Pcs}nwar

S /FMC,- Elite Force,.Khyber Pakhtunkhwa, Peshawar.

.Constablé Raees Khan No. 3466/4620 of Elite Forcé.
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o 2z AmemG
E = Office of the Addl: IDWI‘ General of Police [HETHR

,"“mwm.%g; | Ehte”Force Khyber Pakhtunkhwa Peshawar

s

No._ [ 122L/EF o ‘Dated VK1 22013,
To . Mr Raees Khan S/O Hazrat Khan . . .-—--—'"‘"""'_"

Address: - Vlllage Tela Khel P/O Sherkera Teh & Distt: Peshawar

Contact No. 0306 5670062
Subject : APPEAL FOR RE-INSTATEMENT IN SERVICE
| _ Your appeal for re- mstatement in service has not been accepted and Filed by the'
Competent Authorlty '

.OFFICE SUPERINTENDENT o
For Additional Inspector Genezz.?zof Police :

shawar

" Elite Force Khyber Pakhtunkhw
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Rejri aw.

congid eration or the f’pllow.a.ng 5*

2y

O N &

qected Sir,

LRH :!"""EP”’ r!'ﬂf“iiiv

I
!

The Inspector Genarsal of Pol

" ¥%.P.X. Peshawal.

[ s

RAEES EKHAN NO. 46204

. L e
MERCY PEI'ITION/REVIEW-E TITION-

lce

JEPUTY GOMMANDANT, EZLIT3 {FORCE,

H&S BEEN IISMISSED FROM"

uUI'\‘k.r n.abm\b:a JU:. l‘U .L‘L»lo ‘bb‘ Q

)
t I -
¢ ! ?

oy : . . Tl
Your hu~ri.e pe‘cltloncr subz

»efore yu;w honouv for I& oUT

'J.‘hat/‘he petltloner PRE anr-E

vas working undc*'~ h- co iMmg

Elite Force. £.P.Ko7in Pul:

That during the gt art of t}.e
»L' - ot

suddenly 't ell j117and af

e

+
-

of the Pollce Services ‘{nsnltal.

was diagnozcﬁto be "Hippi,t‘

unable tO attend to his.duti

b

That becaguse:iof this serious i11in

without any leave OR pricT|p

St el ‘3"‘“""‘*‘ H

o R
| ’ T
IN{RESPEICT O] :
.CORST ARLE WORKINGiUNDER .
K.P K. xW!
=mvrcr. 'ON ~aCCou

.......

LA

4)w Phat the competent authoriﬁl"x ' m‘T
] titionar!
[ S AT e A RN
’ apooxnted as Inquzry Off cer and
. codal forn‘éli’clea T he puti iOncr was
J L
. service on account of 1ons abaenc]e as sta\ed above. .
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5) That during the =

brence (When i was 111} due to Hippatatics

"é“) the natitioner was tréatedi/cxénincd by the doctors
concerned and as a result of lo:ihg treatmant, the
petitioner luckily regained health and n;w the petitioner
in hele and hearty and is :apgblle to resénc his duties,
provided his dismissal ord& is 1trc:viewed i"and. e provided
an opportunity to be re—ins?atcdlin servi%e as Congtadle
in Elite Force, purely on ;:‘?mani%arian grounds.

C
That tne petitioner has rcn@eredinore thag 8 yeaTs service
and kZis u‘ﬁd%i"i:akcn 3321 the relevant

[e)]
<7

in Polics Department

. {
courses/training assigned 1;6 him|during the service and

baing a trained Comnstable he is flully cox;ietént and adble

. )
‘ to do his duties if chance be @.vlsen to him bY the

| compet ent authority by reviswinmg his orders and Te-
. . t
instating in services vzck. (Gopy OT the summary allegations

aTe enclosed for Tready reference).

I’ )
" i

s e o S

It is, therefore, Bost humbly prayed that om
accevtance of thig rnarcy pe‘{i:tion, lI':'ne dismiiSSal ordeTs
| passed against the Const g’alo lHo. 4620. Elitq Force, K.P.K.
ll may kindly be reviewed and he be re—F.nstated F.n service,
purely on humanitarian grounds, bclnt poor and helpless

Ex-Const abl - of Police DepaTrtment.

]
Thanking.you in anticioatidn.
. 1
Tour m%n obedi sn+l
{ .

P OH-\‘JAR | ﬁ)aces Khan No. %20
PESHAWAR { COnstach,Ellte ¥orce,XPX
14'03"2016 f R/O Sharkera BoOo Pfatani,

. | Tehail 2 Digtrict Pesnawar
/ - . Cell No. 0304—54590‘44
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INsrrmon GENERAL OF POLICE /|

- © o o KHYBER PAKIIFU’\'KHWA @
; PESHAWAR.
No.SI__& /‘f/ .__/16, dated Peshawar the /J.\/jZ/ZOIG.-

& : . '

ORDER

This order is hereby passed to dispose Oi_‘if,@_r.tw—l-appeal under Rule 11-A of S
thyber Pakbitunkhwa Police Rule-1975 submitted by Ex- Const’nb!e Raees Khan No. 3466/4620. The.
# puﬂnnl was d;cmlssed from service w.e, Weputy Commandant, Elite Force, Khyber. |
ok hinnkhewa, Puhawar vide orcler End=t No. 10777« 8"/1"]' dated 30.11 2012, on the charge of
beence frop duty for 10 months and 23 days. _ C
[lis appeal was filed by Commandanl, Elite Force, Khyber Pakhtunkhwa, -Peshawar
e fetter No. 17226/EF, dated 19.12.2015. ‘ |
‘\kclmo of Appellate Board was Tleld ou 11.08.2016 w‘ncren appellant was hieard in
porson. During hearing petitioner contepded th’:t/he was suftcrmg, from: 1Iepatms C. He also produced _
scdival documents. 7 o _ ' i
Perusal of record reveals ‘thét petitioner absented himself {or long period of 10 months
aned 23 davs. Morcover, the impugned order of his dmms sal from service was passed vide order dated .
@111.2012 and his appeal was filed vide order dated 19.12.2013. The instant review petition filed on
1703201 ¢ is bailly time barred. Thus his appeal is rejected on grounds of limifation and merit as well.

This order is issued with the approval by the Competchf Authority.

\{Wﬂb P

(NAJEEB-UR-REHMAN BUGVI)

AlG/Establishment,
P, . For Inspector General of Police,
R o ' g Khyber Pakhtunkhwa,
e [ ' ' , Peshawar.
N z’(’ﬂf fg_/m, . -

Copy of the above is forwarded lo the: '

t. Commandant, Lnle Force, Khy bur Pz 'khtuuk.ma thm\'ar

2. Deputy Commandant, Elite I"oue Khyber 1’al~ lltunklxwa Pemawar
2. PSO to IGP/Khyber Pakhtunkhwa, CPO Peshawar.

4. I'A 1o Addl: IGP/HQrs: Khyber Pakhtunkhwa, Peshawar.

5. PAto D]C/HQrs: Khyber Pakhtunkhwa, Peshawar.

6. Office Supdt: E-1V CPO Peshawar.

7. Cenlral R eglstaly Cell, CPO |
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PEASHAWAR.
Service Appeal No. 1034/2016.

Raees Khan.............. e h et ettt ettt ea et raa e (Appellant)

Deputy Commandant Elite Force, Khyber Pakhtunkhwa, Peshawar and
OIS, ...ueieeiiiie e (Respondents)

Subject:- COMMENTS ON BEHALF OF RESPONDENTS.

Preliminary Objections:-

a) ‘The appeal has not been based on facts.

b) The appeal is not maintainable in its present form.

c) The appeal is bad for mis-joinder and non-joinder of necessary
parties.

d) The appellant is estopped to file the appeal.

e) The appeal is barred by law and limitation.

f) Appellant has wrongly impleaded Commandant Elite Force and

Addl: Inspector General of Police, Elite Force. Actually
Commandant Elite Force & Addl: Inspector General of Police,
Elite Force is one and the same post.

g) The appellant has not come to the Honorable Tribunal with clean
hands.

FACTS:-

1. Correct to the extent that appellant “was enlisted 1n Police

department as constable. He was maf_ked absent from duty with
effect from 07.01.2012 till his dismissal from service vide order
dated 30.11.2012. He remained absent for a period of 10 months
and 23 days. He avoided to join enquiry proceedings despite the
fact he was repeatedly summoned and eventually a proclamation
was published in Urdu daily- Express for his attendance and joining
the enquiry proceedings but he did not turn up therefore, the
impugned- orders were issued. Copy of the proclamation is enclosed
as Annexure-A.

2. ~ Incorrect, appellant wasvhabitually absent and was least interested
in his official duty. He was dismissed from service on charges of
wilfull and deliberate absence from duty for long period.

3. Incorrect, appéllant has advanced lame excuses and has
manipulated the story of his illness. He.remained absent from duty
for long period and did not corivey any message about his illness.
Furthermore, he did not turn up despite proclamation was

published in Urdu daily for his attendance.




- &Y

4. ~ Incorrect, appellant remained absent from duty. He avoided
| defending the charges of absence from duty and has advanced lame
excuses of illness.

5. Incorrect, jna;ap'er enquiry v(zas conducted but appellant himself
avoided joining the enquiry proceédings and defending the charges
levelled against him in the charge sheet.

6. Incorrect, appellant was avoiding enquiry proceedings.
Proclamation was published in Urdu daily Express but he did not
bother to resume his duty and joining enquiry proceeding.

7. ' Incérrect, the appeal of appellant is badly time barred. The
departmental appeal of appellant was time barred therefore, this-
Honorable Tribunal lacks jurisdiction to condone the period of
limitation of departmeﬁtal appeal.

8. Incorrect, appellant was not suffering from any illness as he did not
convey any message about his illness before the authorities.
Therefore, he was dismissed from service.

9. Incorrect, there is no concept of second appeal against the order of

departmental authority.

‘10. Incorrect, the appeal of appellant is not tenable on the given

grounds. Furthermore, his revision petition was correctly rejected
by Respondent No. 4 vide speaking order. Furthermore, the

revision petition was time barred.

GROUNDS:- _

A. Incofrect, appellant was treated in achrdance with law and rules

‘ governing the disciplinary proceeding. -

B. Incorrect, appellant dismissed from service on charges of long
willful and deliberate ébsénce from service and his own inactions
and ill conduct were behind passing the impugned order.

C. Incorrect, appellant was avoiding service of charge sheet and
statement of allegations. He also did not turn up in response to the
proclamation in Urdu daily. »

D. Incorrect, appellant himself was avoiding joining enquiry
proceedings and the respondents issued the impugned order after
adopting all the codal formalities and legal procedure.

E. »Incorfect, this Para is mere repetition of Para-C of the ground of
appeal and appellant has wrongly pleaded his illness behind his
long absence from duty. |

F. Incorrect, appellant was habitual absentee and was least interested

in official duty.




Incorrect, appellant was not suffering from illness but willfully and
deliberately absented himself from duty. '
Incorrect,.l-)énalty, commensurate with charges, has been imposed
on appellant.

It is therefore, prayed that the appeal of appellant may be
dismissed with costs.

(Respondent No. 4@

Commandant Elite i&orcée, !

Khyber Pakhtunkhwa, Peshawar
(Respondent No. 1 & 2)
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