y o BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
b PESHAWAR |

- SERVICE APPEAL NO. 1109/2017

Date of institution ... 10.10.2017
Date of judgment ... -23.01.2019

Rahat Shah, Driver FC Belt No. 3759/618
Of Traffic Peshawar. : .. (Appellant)

VERSUS

1. The Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar.
2. The Capital City Police Officer, Peshawar. :
3. The Senior Superintendent of Police (Traffic), Peshawar.

(Respondents)

i
43
.

SERVICE APPEAL UNDER SECTION-4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974 AGAINST .

~THE _ORDER__DATED -09.07.2015 .  WHEREBY. THE
APPELLANT HAS BEEN DISMISSED FROM SERVICE AND -
AGAINST THE ORDER DATED 02.08.2017 AND 25.09.2017
WHEREBY, THE DEPARTMENTAL APPEAL _AND REVIEW
APPEAL UNDER 11-A OF THE APPELLANT HAS BEEN
REJECTED FOR NO GOOD GROUNDS.

Mr. Taimur Ali Khan, Advocate . For appellant.
Mr. Muhammad Jan, Deputy District Attorney " For respondents.
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§ Mr. MUHAMMAD AMIN KHAN KUNDI .. MEMBER (JUDICIAL)
> MR HUSSAIN SHAH .. MEMBER (EXECUTIVE)
()
(Y

JUDGMENT

MUHAMMAD AMIN KHAN KUNDI, MEMBER: -  Counsel for the
appellant present. Mr. Muhammad Jan, Deputy District Attorney for the
respondents present. Arguments heard and record pérused. |
2. Brief facts of the éase as per present service appeal are that the appellant
was serving in Police Department as Driver. He was dismissed from service by

the competent authority vide order dated 09.07.2015 on the allegation of

absence from duty. The appellant filed departmental appeal on 18.04.2017
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which was rejected on 02.08.2017'tfthereafter, thé appellant filed revision
petition on 04.08.2017 Which was rejected on 25.09.2017 hence, the present
service appeal on 10.10.2017. |

3. Respondents were summoned who contested the appeal by ﬂling of
written reply/comments.

4. Learned counsel for the appellant contended that the appellant was
serving in Police Department as Driyer. It was further contended that th(_a
appellant was falsely charged in criminal case vide FIR No. 650 dated
18.12.2014 under sections 302/342/148/149 PPC therefore, the absence of the
appellant was not intentional but it was beyond the control of the appellant due
to involvemept in the aforesaid criminal case. It was further contended that the
appellant was imposed major penalty vide order dated 09.07.2015 .but the
appellant was acquitted by the competent court vide detailed judgment dated
20.03.2017 therefore, after acquittal the appellant immediately filed
departmenfal appeal on 18.04.2017. It was further contended that neither charge

sheet, statement of allegation was served upon the appellant nor proper inquiry

‘was conducted therefore, the impugned order is illegal and liable to be set-aside.

5. On the other hand, learned Deputy District Attorney for the respondents
opposed the contention of learned counsel for the appellant and contended that
the appellant was appointed as Driver in Police Department in the year 2009 as
alleged by the appellant in service appeal but after six years he remained absent
from duty..It was further contended that charge sheet, statement of allegation
was served upon the appellant aﬁd proper inquiry was also conducted. It was
further contended that on the basis of inquiry report, the appellant was imposéd
major penalty of dismissal from serxcice by the competent authority vide order

dated 09.07.2015 but the appellant was absconder in the criminal case \;ide FIR

No. 650 dated 18.12.2014 ﬁnder sections 302/342/148/149 PPC therefore, the

absence of the appellant was intentional. It was further contended that the
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appellant filed departméhtal“‘apbe'al' 01;:;§18.O4.ébl7 after more than one year and
eight months It was further contended that the departmental appeal of the
appellant was also dismissed on merit as well as on limitation. It Wa§ furthef
contended that it is well settled law that When the departmental appeal is time
barred than the s.ervice appéal is not maintainable therefore, it was contended
that the appeal has no force and prayed for dismissal of appeal being time
barred.

6. Perusal of the record reveals that the 'appel_lant was serving in Police
Departlhent. He was involved m criminal case vide FIR No. 656 dated
18.12.2014 under sections 302/342/ 148/149 PPC Police Station Sarﬁand for
committing double/two murder. The record further feveals that the appellant
remained absconder in the aforesaid criminal case and did not attend the duty

therefore, after fulfilling the codal formalities, the appellant was dismissed from

- service by the competent authority vide order dated 09.07.2015. The record

further reveals that the appellant was required to file departmental appeal within
one month from the date of passing of impugned order i.e 09.07.2015 but the
appellant has filed departmental appeal on 18.04.2017 after a delay of more
than one year and eight months and the appellant has also not ﬁle.any
application for condonation of delay. It is well settled law that when the
departmenta§ appeal is time vbarred than the service a_lppeal is not maiﬂtainable.
As .such,.without touching the merit of the case, the present appeal is hereby
dismissed being time bafred. Parties are left to bear their own costs. File be

consigned to the record room.

ANNOUNCED | i
23.01.2019 %Aﬁw a7
V (MUHAMMAD AMIN KHAN KUNDI)
m T MEMBER

(HUSSAIN SHAH)
‘MEMBER




1 08.11.2018 ) Due to re.f_i'r'eﬁient of Hon’ble Chairman, the “C |

Tribunal is defunc.t.gThélr:e.fore, the case is adjourned. To

come up on 11.12.2018.

CADER

\
11.12.2018 o Appellant alongwith counsel and Addl. AG

alongwith Muhammad Razig, H.C for the respondents

s

is adjou;ﬁed t0 23.01 3019.for arguments before the D.B.

§ ;ember

|
|
!
|
! ) | ._
- present. The Worthy Chairman is on leave, therefore, case
23.01.2019 . Counsei for the appellant present. Mr. Muhammad Jan, Deputy
District Attorney for the respondents present. Arguments hea;d and record
perused. | |
Vide our detailed judgment of today  consisting of three pages
‘ - - placed on file, without touching the merit of the case, the present appeal is
| hereby dismissed being time barred. Parties are left to bear their own costs. .
File be consigned to the record room.
B0 S B

(MUHAMMAD AMIN KHAN KUNDI)
MEMBER

(HUSSAIN SHAH)
MEMBER
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,.> . 30.08.2018 A ) 'Junior counsel for the appellla'nt‘ and Mr. Kabirullah *”
| I<hat'tak Addltzonal AG alongwnth Mr. Farman Gul, S.1 for the
respondents present Junlor counsel for the appeltant seeks
adjournment grjlghe ground thatviearned senior counse! for
the appellant i busy before t-he’il{en’b"le‘ Peshawar High

Court. Adjourned. To come up for afguments on91.08.2018

before D.B. . i v M o
{Ahmad Hassan) - (Muhammad Aminkhan Kundi)
Member ; Member
0 . L
01.10.2018 Junior to counsel for the appellant and Mr. Muhammad

Jan learned Deputy DlStI‘lCt Attomey for the respondent present.
Junior to counsel for the appellant seeks adjournment on the
ground that learned senior : counsel is .not available today.
- Adjourned. ,To come up for’ arguments on 02 10. 2018 before

D.B.
(Hussain Shah) | (Muhammad Hamid Mughal)
Memfbef O I P | “Member
s
. : - 4 . . ;
02.10.2018 . Leamedvcounsel for the appellant and. Mr. Muhammad

* Jan learned DDA for the respondent present. Learned counsel
for the appellant .seeks adjournment. Adjourned. To come up
for arguments on (@, }$.2018 before D.B

(Hussain'Shah) - .~ . (Muhammad Hamid Mughal)
Member : ' Member
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PESHAWAR

SERVICE APPEAL NO. 1109/2017

Date of institution ... 10.10.2017
Date of judgment ... 23.01.2019

Rahat Shah Driver FC Belt No. 3759/6 18
Of Traffic Peshawar. ' ... (Appellant)

VERSUS

1. The Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar.
2. The Capital City Police Officer, Peshawar.

3. The Senior Superintendent of Police (Traffic), Peshawar. -
(Respondents)

: SERVICE APPEAL UNDER SECTION-4 OF THE KHYBER
| PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974 AGAINST
THE ORDER _DATED 09.07.2015 WHEREBY. THE
| APPELLANT HAS BEEN DISMISSED FROM SERVICE AND
| AGAINST THE ORDER DATED 02.08.2017 AND 25.09.2017

; WHEREBY, THE DEPARTMENTAL APPEAL AND REVIEW
| APPEAL UNDER 11-A OF THE APPELLANT HAS BEEN
| REJECTED FOR NO GOOD GROUNDS.

| Mr. Taimur Ali Khan, Advocate ‘ .. For appellant.
| Mr. Muhammad Jan, Deputy DlStI’lCt Attorney . For respondents.
!
: Mr. MUHAMMAD AMIN KHAN KUNDI .. MEMBER (JUDICIAL)
MR. HUSSAIN SHAH .. MEMBER (EXECUTIVE)
|
JUDGMENT!

MUHAMMAD AMIN KHAN KUNDI, MEMBER: - Counsel for the

appellant present. Mr. Muhammad Jan, Deputy District Attorney for the

respondents present. Arguments heard and record perused.

2. Brief facts of the case as per present service appeal are that the appellant

was serving in Police Department as Driver. He was dismissed from service by
el

the competent authority vide order dated 5 on the allegation of

absence ‘from duty. The appellant filed departmental appeal on 18.04.2017
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VERSUS
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: C/0 Respondents 1 & 2. »o | Hespondents

Mian Muhaibullah Kukalkhel
Advocate.

Mr.Noor Zaman Khan,
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Advocute,
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Adv00ubc.

Mian- Muhammad Murud
_Advoc te.

A A s hm fm e e S £ e T s e mr e s e ey e e e s e

Mr Abdul ortar Khan,
Mr . Avmat Hawd? Oraloso o

J U'J)C My "J'I'

.
£

ABDUL .;/\'l"l"l\l1 HMN CHATR MM\T

'_ﬂo:_appellant_

oD res pondcnp—
dﬁpueran :

respondents
5,10,12, 10 &

o
No,
150 .

Toxn.

reszoendenta
Mo, &

9,
S lror
No.,,

respondent:
11 & 1%,

Chailrman.
Memb e

This appeal U/m 00



¢

2

which was rejected on 02.08.2017 thereafier, the appellant filed revision -

© petition on 04.08.2017 which was rejected on 25.09.2017 hence, the present

service appeal on 10.10.2017.

3. Respondents were summoned ‘who contested the appeal by filing of
written reply/comments.

4. Learned counsel for the appellant contended that the appellant was
serving in Police Department as Driver. It was further contended that the
appellant was  falsely charged in criminal case vide FIR No. 650 dated
18.12.2014 under sections 302/342/148/149 PPC therefore, the absence of the
appellant was not intentional but it was beyond the control of the appeliant due
to involvement in the aforesaid criminal case. It was further contended that the
appellant was imposed major penalty vide order dated 09.07.2015 but the
appellant was acquitted by the competent court vide detailed judgment dated
70032017 therefore, after acquittal the appellant immediately filed
departmental appeal on 18.04.2017. It was further contended that neither charge
sheet, statement of allegation was served upon the appellant nor proper inquiry
was conducted therefore, the impugned order is illegal and liable to be sét-aside.
5. On the other hand, learned Deputy District Attorney for thé respondents
opposed the contention of learned counsel for the appellant and contended that
the appellant was appointed as Driver in Police Department in the year 2009 as
alleged by the appellant in service appeal'but after six years he W remained

absent from duty. It was further contended that ‘charge sheet, statement of

allegation was served upon the appellant and proper inquiry was also conducted.

Tt was further contended that on the basis of inquiry report, the appellant was

imposed major penalty of dismissal from service by the competent authority
vide order dated 09.07.2015 but the appellant was absconder in the criminal

case vide FIR No. 650 dated 18.12.2014 under sections 302/342/148/149 PPC

therefore, the absence of the appellant was intentional. It was further contended
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that the appellant filed departmental appeal on 18.04.2017 after more than one
year and : monlhs Tt was further contended that the departmental appeal of the
appellant was also dismissed on merit as well as on limitation. It was further
contended that it is well settled law that when the departmental appeal is time
barred than the service appeal is not maintainable therefore, it was contended
that the appeal has no t;orce and prayed for dismissal of appeal being time

barred.

6. Perusal of the record reveals that the appeliant was serving in Police

Department. He was involved in criminal case vide FIR No. 650 dated
18.12.2014 under sections 302/342/148/149 PPC Police Station Sarband for
S .
committing/ murder.  The record further reveals that the appellant remained
abS(-:onder in the aforesaid criminal case and did not attend the duty therefore,
after fulfilling tﬁe codal formalities, the appellant was dismissed from s'enr-vice
by the competent authority vide order dated 09.07.2015. fhe fecord .further
reveals that the appellant was required to file departmental appeal wit'hin one
month from the date of passing of impugned order i.e 09.07.2015 but the
appellant has filed depzﬁt-mental appeal on 18.04.2017 after a delay of more

than one year and $¥x months and the appellant/also not file any application for

condonation of delay. It is well settled law that when the departmental dppeal is

~.
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time barred than the service appeal is not maintainable. As such, the present
appeal has pe-feree-which is hereby dismissed being time barred. Parties are left

to bear their own costs. File be consigned to the record room.

ANNOUNCED-
23.01.2019

(MUHAMMAD AMIN KHAN KUNDI)
MEMBER

(HUSSAIN SHAH)
MEMBER
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08.02.2018" ' Appellant in “persoii and Addl: AG - alongwith Mr.
Muhammad Razxq, H C for respondents present ertten reply

submitted. “To come up for rejoinder and arguments on 16. 04 2018

before D.B.
(Ahmad Hassan) .
Member(E)
7
16.04.2018 - - Counsel for the appellant and Addl: AG for respondents

eioindey S ubwitred:
present.] .Counsel ~for the appellant seeks adjournment.

Adjourned. To come up for arguments on‘128.06.2018 before D.B:

y v

(Ahiglad Hassan) (M Amin Khan Kundi)

Member - ‘Member
28.06.2018 A Learned counsel for the appellanl and Mr. Kabn Ullah

Khattak learned Additional Advocate General alongwith Farman -
Gul ST for the respondents presen-t. Learned counsel for the
appellant” seeks adjournment. Adj.ourned. To come up for

arguments on 21.08.2018 before D. B S

%/ @ -
(Muhammad Amin Kundi) - (Muhammadllamld Mughal)
Member . ... Member
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28.12.2017 Counsel for the appellant plcscm and Addl: A(J

alongthh Bashir Ahmad, SI (chal) for~the rcspondcnls
present, Written- rcply not submlltcd on. behalf of respondent
dcparlmcnt Lcarned Addl A(;r rcqui:slcd for further time
Vadjournmcnt Adjoumcd To come wup for written

reply/comments on 12.03.2018 before S.B.

(Gﬁ%%)

. Member (E) -

s

12.01.2018i - Appellant in per’sbﬁ' present.M:r. Kabirullah Khattak,
| Additional AG a-I'othith Mr. Bashir Ahmed, S.I for the
.respondents also present. Wntten reply on behalf of
v Zfrespondents _not submitted. Representatuve of the
.department requested for further adjournment Adjourned.
To come- up for “Written reply/comments on 24 01.2018

before S B

(MUhammaﬁm@aﬁ?%ﬁgm&auak

24.01.2018 : L Learnea counsel for the appellant present r{){l

Learned Additional Advocate Genera! dlung with Mr. Muhammad
Razuq H.C for the’ respondents present: wntten reply not submitted.
representative of the respondents seeks time to file written reply.
Time granted by way of Iast opportumty “To ‘come up for further

wr:tten reply/comments on:08. 02 2018 before S.B

, 4
i /
' o (Muhamma Ham1d Mughal)
; - : R MEMBER -
{ ¥
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16.11.2017 .
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" Cdinsel for the appéﬁ%ﬁt present. Preliminary
arguments heard and file perused.

Learned counsel for the appellant argued that the

- appellant joined the Police Force as Driver constable in 2009.

That he was falsely charged under criminal case in FIR dated
18.12.2014. that an enquiry was conducted by the respondents

on the basis of this charge, wherein neither the appellant was

“heard’ or associated for the purpose of cross examining the

witnesses, which is against the law/rules as well as the
Principles of natural justice. That ultimately the appellant was
dismissec} from service vide impugned order dated 9.7)@’.2015

without jwaiting for finalization'of the criminal case which is

‘violation of CSR 194. That the appellant filed departmental

éppeai against the impugned order to PPO on 18.04.2017,
however the concerned section of the PPO office directed the -
appellant to file . appeal before the competent authority i.e
CCPO, therefore he filed departmental appeal on 24.07.2017 to
competent authority which was rejected in fanciful manner vide
order dated 02.08.2017. That the inquiry wgs conducted against
the appellant without associating him with the inquiry and as
such one sided inquiry was conducted. [Further argued that the
penalty of dismissal from ‘service is very harsh which is passed
in violation of law and, there_fore, the same is not sustainable in

the eyes of law.

Points raised need consideration. Admitted for regular
hearing, subject to all legal objections including limitation. just
excentiens. The appellant is directed to deposit security and
process fee within 10 days, whereafter notices be issued to the

respondent for written reply/comments for 28.12.2017 before

S.B. o
(Guhcééﬂ.

Member

R




Form-A
FORMOF ORDERSHEET
‘Coﬁrt of |
Case No, 1109/2017 ;
-S.No. | Date of order Order or other proceedings with signature of judge
: proceedings {
1 2 2 3 '
1 ' 10/10/2017 The appeal of Mr. .Rahat Shah presented today by Mr.
Muhammad Asif Yousafzai Advocate, may be entered in the
‘I]\sﬁ‘u“tlon Register and put up to Worthy Chairman for proper
jRUBnLY DHLRH PRLUWISUNA]
ord _er-.plea se. s Dty
/jg-{;.u,g-;.wr siuatngie Arguiuald w;,ci_ﬁ BWHOD ¢
2oLl JREGIS’I‘RAR /0//0//>
- o ‘
2- '3/, /wn This case is entrusted to S. Bench for preliminary hearlng
| to be put up there on _O/ /H /.ch !
I
- s Squniunte AT T e T e oy
' 01.11.2017A Appellant present. Seeks adjournment

on the ground that District Bar is on strike. Adjourned.
To come up for preliminary arguments on 16.11.2017

- before S. B @’T‘i/ | |
H: o Muham amid Mughal ’
o _ : Member(J)

!
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4. | copy of finding report -C- 08
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' 09.07.2015 _
6. | Copy of anti-terrorism court -E- 10-35
judgment dated 20.03.2017 , :
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BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR

APPEALNO. {109 o017

Khyber Pakhtukhwa
© Service Tribunal

Rahat Shah, Driver FC Belt No. 3759/618 ‘ piary no. |27
of Traffic Peshawar. Datea M‘Q /7,

L R R R PR PPRRRELE (Appellant)

VERSUS

1. The Provincial Police Officer, KPK Peshawar.
2. The Capital City Police Officer, Peshawar.
3. The Senior Superintendent of Police (Traffic). Peshawar.

........... veesassaseeasess.(Respondents)

APPEAL UNDER SECTION 4 OF THE KPK SERVICE
TRIBUNALS ACT, 1974 AGAINST THE ORDER DATED
09.07.2015 WHEREBY, THE APPELLANT HAS BEEN

_DISMISSED FROM THE SERVICE AND AGAINST THE
ORDER DATED 02.08.2017 and 25/09/2017 WHEREBY,
THE DEPARMENTAL APPEAL AND REVIEW APPEAL
UNDER 11-A OF THE APPELLANT HAS BEEN
REJECTED FOR NO GOOD GROUNDS.

PRAYER:
oHPdﬁ‘n_day
THAT ON ACCEPTANCE OF THIS APPEAL, THE
T T ORDER DATED 09.07.2015, 2.08.2017 AND 25.09.2017
10/ r0 /7D MAY BE SET ASIDE AND THE APPELLANT MAY BE

REINSTATED ~ WITH  ALL ~ BACK  AND
CONSEQUENTIAL BENEFITS. ANY OTHER REMEDY
WHICH THIS AUGUST TRIBUNAL DEEMS FIT AND
APPOPRIATE THAT MAY ALSO BE AWARADED IN
FAVOUR OF APPELLANT. "




RESPECTFULLY SHEWETH:

FACTS:

1.

That the appellant joingd‘ the police force as Driver constable in
2009 and also has good service record throughout.

" That the appellant was falsly charged under the criminal case and

the FIR No.650 dated 18.12.2014, u/s 302-342-148}149 PPC was
registered against the appellant. Copy of the FIR is attached as
Annexu_re-A).

That on the basis of above mentioned FIR appellant was charge
sheeted and allegation was mentioned in the charge sheet being
involved in a criminal case. (Copy of charge sheet & statement of
allegation are attached as Annexure- B).

That the inquiry was conducted against the appellant without
associating him with the inquiry and as such one sided inquiry was
conducted. Further added that the appellant was behind the bar at
the time of inquiry. (Copy of inquiry is attached as Annexure-
).

That, thereafter, without final show cause notioce the appellant was
dismissed from the service vide order dated 09.07.2015 without
giving personal hearing and before the finalization of criminal case
which is violation of CSR.194. (Copy impugned order is attached .
as Annexure-D). '

That after, the appellant was acquitted by the Court of Additional
Session Judge-VII, Peshawar vide judgment dated 20.03.2017, he
was released from jail. (Copy of judgment is attached as
Annexure-E).

That after releasing from jail, the appellant filed departmental

~ appeal against the impugned order to PPO on 18.4.2017, however

the concerned section of the PPO office directed the appellant to
file appeal before the competent authority i.e CCPO,.therefore he
filed departmental appeal on 24.7.2017 to competent authority
which was rejected in fanciful manner vide order dated 02.08.2017.

(Copy of appeal to PPO, appeal to CCPO and reJectlon order
are attached as Annexure-F, G&H). ‘




)

That after reje‘btion of the‘"dppaftfﬁ%enta] appeal,the appellant file a
review under 11-A to IGP to take action on greviance of the
appellant but the same was also rejected vide order dated
02.08.2017 without showing any cogent reason. (Copy of review
and rejection order are attached as Annexure-1 & J).

That now the appellant have no other adequate remedy and
constraint to file the instant appeal on the following grounds
amongst others.

GROUNDS:

. A)

B)

O

D)

E)

F)

G)

That the impugned order dated 09.07.2015, 2.08.2017 AND
25.09.2017 are against the law, facts, norms of justice and material
on record, therefore not tenable and liable to be set aside.

That the appellant was acquitted by the Court of Additional Session
Judge-VII from the baseless charges leveled against the appellant.
So, there was no more remained any ground to punished the
appellant, so the impugned order is against the law and void-ab-
initio, hence liable to be set-aside. '

That according CSR-194 the department must kept the appellant
under suspension till the finalization of criminal case but
department had violated the provision of CSR-194 and bent upon to
remove the appellant at any cost.

That the appellant was legally entitled for reinstatement under FR-

53/54after being acquitted from the criminal charges by the
competent court of law. :

That even the appeals of the appellant were rejected in violation to

the verdicvt of the august Supreme Court of Pakistan reported as’

PLD 2010 (SC) 695. Thus the appellant hs been punished fopr no
fault on his part.

That the appellant has been condemned unheard and has not been
treated according to law and rules.

That no showcause notice and regular inquiry was not conducted
against the appellant, which was necessary and mandatory in law
before imposing major punishment which is violation of law, rules
and norms of justice.

<,

-~y



H)

I -

)

K)

L)

That the appellant has not been treated under proper law despite he
was a civil servant of the province, therefore, the impugned order is
liable to be set aside on this score alone.

That the penalty of dismissal from service is very harsh which is
passed in violation of law and, therefore, the same is not sustainable
in the eyes of law. -

That the appeilant’s guilt has not been proved beyond the shadow
of doubt and the appellant has been punished on the basis of
conjecture and surmises.

That no chance of personal hearing was provided to the appellant
and as such the appellant has been condemned unheard throughout.

That the appellant seeks permission to advance others grounds and
proofs at the time of hearing.

It is, therefore most humbly prayed that the appeal of the
appellant may be accepted as prayed for.

ol )
APPELLANT
Rahat Shah

THROUGH: ,
A=

(ML.ASIF YOUSAFZAI)
ADVOCATE SUPREME COURT

(TAIMUR ALI'HAN),
&
[l
SYED NOMAN ALI BUKHARI
(ADVOCATES, PESHAWAR)
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ey CHARGE SHEET v — =

h‘,a 1 'HEREAS I am satisfied that a formal ehquiry as contemplated by Poliée Rules
.75 is necessary and expedient. f ' |

-

1D whereas, I am of the view that the allegations if established would call for

Jor/minor penalty, as defined in Rule-3 of the aforesaid Rules.
“

therefore, as required by Rule 6 (1) (a) of the said Rules I, Wahid Mehmggdgh
< 2F Superintendent of Police, Traffic, Peshawar hereby charge you DFC Rahat
- 0aNO.3759/618-T of Traffic Staff, Peshawar on the basis of following

_ations:-

vide FIR No. 650, dated.18.12.2014 u/s 302/324/148/149
PPC P.S Sirband Capital City. Reportedly, you (accused
official) have remained “absent from your lawful duty since
18.12.2014 todate withgut permissicn/intimation to your-
seniors. Which amount to gross misconduct and.to hold you
liable for major/minor punishment as defined in Police Rules-
1975. : ’ ~

. - You while posted in M.T.Staff are involved in a criminal case

b

- AND T hereby direct you further ‘qnder Rule 6 (1) (b) of the said Rules to put-

in written defence within 07-days of the receipt of this Charge Sheet as'to

w

why the proposed action shouid not taken against you and also state

whether you desire to be heard in person.

4, - AND in case your reply is not received within the étipulated period, it,shal"be
- presumed that vou héve no defence to offer and in that case,. -pé(te Action

N / ;

will be taken against you, o ~ SR 3 :
// - e

NN L .
\\ \j\\ e - ’ »'/

(WAHI&M'EEtﬁoaD/)’Pspf
Senior Superinténdent of Police,
Traffic, Peshawar, -

Y4

(Compotant /?.UI'/IONT}’)

-2

L



AATTL; ST

SUMMARY OF ALLEGATIGNS

L. That while posted in MT Staff, he (DFC Rahat Shah No. 3759/618-T)
committed the following misconducts on his part;

a) Reportedly he is involved in a criminal case vide FIR No.
650, dated 18.12.2014 u/s 302/324/148/149 PPC P.S
Sirband Capital City.- He (accused official) has remained
absent from his lawful duty .since 18.12.2014 todate
without permission/intimation :.to Hi§  seniors, Which
amount to gross misconduct and to hold him-iiable for
major/minor punishment as defiped in Police Rules-1975.

2.. For the purpose of scrutinizing the conducf bf the said accused official with

reference to the above allegations, an Enquiry Committee compnsmg of the
following officer(s) is constituted:- k

ot
i

- b. Mr. Raheem Hussain, DSP/Tr‘afﬂc, 'Cantt:‘ PeshaWar

3. The enquiry committee/officer shall in accordance with the prowsson of

the Police Rules 1975 provide redscnable Opportumty of hearing to the accused

orFCFr/oﬂ" cial and make recommendations as to punash(ﬁent or apy other

'If\
appropriate action against the accused. 1 . Va

A
(WAHIb MOOD) psp
1S emorS/permtendent of Police
i Traffic, Peshawar.

’

i

(C émpetent Authority)

L




' T o Better Copy Annexure-C
FINDING REPORT

Departmental inquiry Rahat Shah Driver FC Belt No. 375 9/618 of Traffic Peshawar.vide
Endst: No. 1039/PA dated 03.03.2015

Respected Sir,
Rahat Sha Driver FC Belt No. 3759/618 was charged as below:

a) Reportedly he is involved in a criminal case vide FIR No. 650 DATED
18.12.2015 U/S 362/324/148/149 PPC P.S Sarband Capital City. He (accused
official) has remained absent from his lawful duty since 18.12.2011 to date
without permission intimation to his seniors. Which amount to gross misconduct
and held him liable for major/minor punishment as defined in Police Rules, 1975.

A) FACTS AND CIRCUMSTANCES:

The matter inquired into. Accused Rahat Shah is still absent. Copies of Charge Sheet
and summary of Allegations were sent.ot accused through registered postal mail
which were returned back with the remarks that accused is not available at his home.
Copy of FIR and its index reports of In-charge investigation and DFc the then search
witness obtained. Statements of MTO and Moharrier recorded. The proceedings
however in-absentia of accused completed as ex-parte.

The extracts are as under.

1. Accused was charged for involvement in a criminal case wherein two persons
murdered and attempted for murder of others and willful absence on duty since
18.12.2014. A

2. Date and time of occurrence as per FIR was 18.12.2014-at 10.10 am.

Accused was absented in the D.D No. 4 dated 18.12.2014 at 20.50 pm.

4. According to statements of Syed Zulfigar Ali MTO and Nawab Khan Assistant
Moharir, accused I was absent on duty on the date and time of occurrence that
they never seen him in the traffic lines barracks and accused never contact them:

5. Accused was due to be on duty at night from 21.00 hrs on 18.12.2014 . Copyes of

~ duty obtained. N

6. Charge sheet and summary of allegations were sent to accused through registered
post martum but returned back with the remarks that accused not available at his
home. :

7. The Criminal case had reported him as absconder and proclaimed Offender by the
report of Search Witness of P.S Sarband.

8. Challan had been submitted to the court wherein he had been declared as accused
for murder and proclaimed Offender.

9. Accused neither got sanctioned any leave or permission nor applied for Similarly
he did not inform any officer of his absence.

[&S]

477 £ r B. CONCLUSION.

M\ 1. Rahat Shah accused is guilty for involvement in a criminal case carrying capital
punishment. Through the case had not been tried however he being a police officer
should surrender himself before the competent court or police, if he is innocent. His
escope itself is against well established rules.




2. he remained absent on duty w1thout any reason leave or permission w1th effect
from 18.02.2014 up till now.

C) RECOMMENDATIONS.

1. Rahat Shah FC Belt No. 3759/618 being involved in the murder of two persons
and attempted murder of others, being Proclaimed Offender, his conduct unbecoming
of a police officer, had ceased to be a police officer and remained absent on duty,
without any leave or permission or information, from 18.02.2014 till date, therefdre,
is guilty of misconduct.

2. There are no mitigating circumstances, and therefore, liable for major
punishment. Submitted please.

ey TR
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ORDER

" This is an order on the departmental inquiry initiated against Driver constable Rahat

Shah No. 3759/618 for involvement in case FIR No. 650, dated 18.12.2014 U/S
302/324/148/149 PPC PS Sarband, Peshawar. He also remained absent from duty
w.e.f 18.12.2014 (from the date of involvement in the criminal case) and still at large
without leave/permission of the competent authority. Departmental proceeding was -
initiated against the caused driver constable and charged sheet along with summary of
allegations were delivered through his home address.

Mr. Raheem Hussain DSP/traffic Cantt was nominated as Enquiry Officer

in to the matter in his finding stated that the accuse official failed to attend enquiry

proceedings and failed to submit his written reply to the charge sheet within the
stipulated period. The inquiry officer thus recommended him for major punishment as
he is a proclaimed offender and there is no likelihood of his arrival for duty.

Keeping in view the recommendation of the inquiry officer as well as his

_continuous and prolonged absence from service, and exparte action is therefore, taken

against the accused Rahat Shah and he is therefore, awarded major punishment of
dismissal from service under Police Rules, 1975 from the date of his absence i.e.
18.12.2014.

(WAHID MEHBOOD) PSP
Senior Superintendent of Police,
Traffic Peshawar..

ATTESTEp
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"2 “ BEFORE 'éle COURT OF SADIA ARSHAD
ADDITIONAL SESSIONS JUDGE-VIL, PESHAWAR

PR Case No. 20/SC of 2015
R Date of Institution:  06-05-2015
SR Date of Decision: 20-03-2017 N
State. versus 1. Maqbool Shah

s/o Said Muhammad
' r/o Shiekh Muhammadi,
Peshawar

. 2. Rahat Shah
s/o Said Muhammad r/o
Shiekh Muhammadl,

Peshawar Lo - ‘

FIR No.  es0 AR

Dated: : 18/12/2014 DR

Under section: 302/324/148/14% PPC S

Police Statiom: - Sarband, Peshawar - S A
JUDGEMENT: T o R

Aécused Magbool Shan and Raﬁat Shah have .f,a‘ce.d trial 1f'f =

in the instant case for the oif:fences -under ' ‘sec-tion 4
302/324/148/149 of Pakistan Penal Clode registered at Police. | ” ;
- Station Sarband v1de FIR No. 650 dated 18/12/2014 f01 |

committing qatl e-amd of Lal Muhammad and Fayyaz Khan as

‘well as 1’1_]u11nc ‘one passerby namely Falak Niaz and for
ineffective ﬁring upon the complainant and PW -+ Khayal

Muhammad.

2. Precise facts ‘as narrated in the FIR are 'that on
18/12/2014 af; about 10 30 hours, complainant Naik

Muhammad lodged a report to the effect that he alongw1th his

sons Fayaz and Lal Muhammad and grandson namely Khial .

— / . Muhammad came to cattle-Mandi Sarband for sale?/ pﬁrchase of

4;7 catfle, in the meanwhile, Magbool Shafi, Rahat Shah, £




Sultan Shah sons of Said Muhammad, Murad and Akht_a_r sons
of Magbool Shah 'étared fii‘ing at them, as a result of which, Lal

Muhammad was ched on the spot while Fayaz and one passerby

‘"

namely Falak Niaz were mjured. That Fayaz also succumbed to

his injuries on the way to the hospital while he 'alongWit.h‘ his

grandson Khial Muhammad escaped un:lflurt. Motive is stated to

1 .
be previous blood feud enmity, hence, the subject FIR was

registered by the ﬁolice. ’
. .

3. After completion of 1nvest1gatlon, complete challan

- against the accused was subm1tted before the court of learned'

District & Sessions Judge, Peshawar on 06/05/2015 who

entrusted the same to thlS court for trlal The accused facmg

‘trial namely Magbool Shah and Rahat Shah were produced in

custody while remaining accused were! absconding, therefore,

SW was summoned and after recording his 'statement, the
[ S

accused Sultan Shah, Murad and Akhtar were proceeded u/s

512 Cr.P.C. Provisions of section 265-C Cr.PC were complied

with from the accused facing trial and case was fixed for

framing of charge.

4. Charge under section 302/324/148/149 PPC was framed

against accused facing trial on 02/09/ 2016, to which they
pleaded not guilty:‘and claimed trial. The prosecution was then
given the opportunity to produce evidence collected during

investigation.

5. PWs were summoned, prosecution j:produc':ed 19

witnesses. Brief of the prosecution evidence is as under:- ;('
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Shaz Ali FC No.3823 appeared and exammed as PW-1,

who deposed that he is marginal witness of recovery

memo Ex- PWl/ 1 vide which the IO took into poesesswn-

spent bullet of 30 bore s.cnt by doctor which was

recovered from the body of the PW Falak Niaz and sealed

the same into parcel in his pres'ence. The spent bullet is

Ex-P-1. HlS statement u/s 161 ECr.P.C. was recorded by

the I0.
Sher Muhammad DFC was e'x:arnined' as PW-2 who
stated that he was entrusted w1th the warrant ‘of arrest

issued agamst the accused Akhtar Murad, Rahat Shah

and Sultan Shah which are Ex PW2/1 to ex~PW2/4 ,

respectlvely As the: accused were avoiding thelr lawful

arrest, therefore, he returned the said warrant as

unserved with his report on the back of the Warrants Ex-
PW2/5 to Ex-PW2/8 respeetlvely
Similarly, he was entrusted with the proclamatlon

notices against the accused named above which ware Ex-

PW2/9 to Ex-PW2/12 respectively. He executed . the

notices as per law and returned one of the same to the IO.
His report on the notices are Ex-PWZ/ 13 to Ex-PW?2 /16

rcspect1vcly

Ijaz Khan SI was examined as PW-3, depoeed that on

20/12/2014 he arrested accused Maqgbool Shah and

issued his card of arrest Ex- PW3 /1.

Fazal Subhan FC-5603 was eXamined'.as PW-4., ‘\.NhO
stated that he escorted the dead body of deceased Lal
Muhammad to the mortuary. No body interfered in the
way. After completion of the PM examination the blood
stained garments of the deceased were handed over to

him and he handed over the same to the IO in the pohce

Station on h1s return. His statement u/s 161 Cr.P.C. was
also recorded by the 10. Z s
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4/&.
Mar Jan Ali ASI appeared before the court and waé/

examined as PW-5, who stated that on 18/12/ 2014, he
was on mobile gasht when he received information
regarding the occurrence. He rujshed to the spet"‘v‘vhere
complainant Niak Muhammad ireported' the matter to
him, the same was reduced 1nto writing in shape of
Murasila Ex-PA/1 and after adm1ttmg the same to be
correct, he. thumb impressed the same as a token of its
correctness. He also prepared the 1nquest report Ex- .
PW5/1 and injury sheet EX-PWS/Q of deceased Lala
Muhammad and sent the dea(ii: body of deceased to
mortuary. Likewise, he also prepared the mquest report
Ex-PWS5/3 and injury sheet Ex-PWS /4 of deceased Fayaz
and sent the dead bodies to |the mortuary:for PM-
examination. He also placed on file the OPD chit of

deceased Fayaz on the file.

Yar Akbai' HC-4076 was examined as PW-G, who
narrated that he is marginal witness to recovery memo
Ex-PW6/1 vide which the 10 took into poséessioh blood
stained earth from the place of injured Falak Niaz and
sealed the same into parcel No.1l, which is Ex-Pfl. He is~
also marginal witness to recovery memo Ex-PW6/2 vide
which the 10 took into possession blood stained' earth
from the place of deceased Fayaz which is Ex-P-2. He is
also marginal witness to recovery memo Ex-PW6/3 vide
which the_'IO took into possession blood stained: eérth
from the place of deceased Lal Muhammad and sealed the
same into parcel which is Ex-P-3. He is élso marginal
witness to :‘récovery vmemo Ex-PW6/4 vide which the IO
took into ﬁossession 07 empties of 30 bore which were
lying in scattered condition and sealed the same into
parcel whieh is Ex-P-4. He is also marginal witness to the
recovery memo Ex-PW6/5 vide which the 10 took into

possession blood stained garments of deceased Lal

Muhammefd brought by PW Fazal Subhan consists of

shirt Ex-P:5, Shalwar Ex-P-6, jersey Ex-P-7 and sealed /’(’ :
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TTw the same.into parcel in his presence. He is also marginal\ <«

-~ e witness to the recovery memo ?EK-PW6 /6 vide which the

I0 took into possessuon blood stained garments of - ¥
deceased Fayyaz brought by PW Kamran consist of shirt
Ex-P-8, Shalwar, Ex-P-9, chaddar Ex-P 10 and- banyan

Ex-P-11 and sealed the same 1nto parcel in his presence

i

! He is also marginal witness tc:>. the recovery memo Ex-

PW6/7 vide which the 10 took into posses.sion blood

; stained garments of injured Falak Niaz reproduced by his

i brother Umer Daraz, consist of shirt Ex-P-12, Shalwar'

' Ex-P-13 and sealed the same mto parcel in h1s|presence
His statement u/s 161 Cr.P.C.| Was ‘also recorded. by the
IO. |

! : | Falak Niaz s/o Amixj Nawaz was examined as PW-7 , who
deposed that he was busy in sale/purchase of the cattle,
in the meanwhile, firing started as a result of sustained
injuries at his back side and thereafter he was taken to
the hospital. His statement u/s 161 Cr.P.C -was also

recorded.

Shehriyar HC was examined as PW-8, who stated that he

is marginal witness to recovery memo Ex PW8/1 vide

which the IO took into possession one spent bullet of 30
bore sent by doctor which was recovered from the body of
PW Falak Niaz and sealed the same into parcel in his o
present. The spent bullet is Ex-P-12. His statement u/ s o 1
161 Cr.P.C. was also recorded.

Dr. Muhammad Arshad was examined as PW-9 who
narrated that on 18/12/2014, he has conducted autopsy
of deeeased Lal Muhammad s/o Naik Muhamrnad r/o
Sheikh Muhammad Badhber, Peshawar aged about 45 + i
02 years, brought by Fazal Subhan FC-5603 identified by . | o y
Khial Muhammad and Ashraf and found the followmg Z

fExauiinon




External Examination: v

No ligature mark around the neck. A young male

barded body of good built. Wearmg Shalwar qameez of

light cream colour and khur sweater Clothes are ‘blood

_stained w1th firearm defects correspondmg to the i 1njures

Rigor mortls and PM lividity had started

Injuries: , &
1.

i . ]

FA eﬁtry wound right back"‘chest 1x1 crln.ir'l size,
05 cm from midline and 17 |cm above costal margm

FA entry wound right back abdomen, 1x1 cm in size,.
14 cm from midline and 10 cm below the costal

margin.

. FA exit wound on right front chest 1x1 cm in size, 03

from midline and 13 ¢m below the clavicle. "

. FA exit wound on left lower abdomen, 2x2 cm in

size.

. FA entry wound -right front thigh, 1x1 in size, 6 cm

below the inguinal ligament and 32 cm above the

knee joint. Bullet recovered from tbe back of right
thigh:

Internal Examination:

Abdomen: Walls, peritoneum, both intestines were

injured. Stomach was healthy and containing semi

~ digested food.

Thorax: Walls, ribs," Cartilages; plurae and right -

lung were 1nJured

Opinion: ) in his opinion, the deceased due to injury to

the right chest and both intestines due to. f1rearm

Probable tlrne that elapsed between 1nures and death:

Immedlate_

Between deatth and PM 01-04 hours.

The dead body alongwith PM documents and garments of

the deceased were handed over to the:police. The PM

report Ex-PM consists six months including pictorial are

correct and correctly signed by him. The injury sheet and

inquest report correctly bear his = signature -and

endorsement. Z’
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Slmﬂarly, on 18/12/2014 at 01: '30 PM he has
conducted the autopsy of deceased Fayaz Khan s/o Naik
Muhammad r/o Sheikh Muhammad1 Badhber, Peshawar
aged about 35 to 40 years, brought by Kamran FC 1212

e ]
@’hl

identified by Niaz Ul Amin and INaeem Khan and found

the followmg

External Examination:
Short black bee‘_trded male body having thing built

wearing Shalwar, qameez of khur colour and white vest.

Rigor rﬁértis and PM lividity had started.

Injuries:

1. FA entry wound right back chest, 1x1 cm in size, 04

cm from midline and 06 cm above costal margin.

2. FA entry wound on right back chest, 1x1 cm in size,

08 cm from midline, and 1 cm above the costal
margih. _ ‘

3. FA entry wound on left back chest,0.7x.0.7 cm in
size, 06 cm from midline, and 08 cm above the costal
margin. |

4. FA entry wound on left buttock, 0.7x0.7 c¢m in size,
10 cm below the iliac crest and 1 cm from midline.

5. FA entry wound on left outer thigh, 1x1 cm in size,
03 cmi below the buttock fold. _

6. FA entry wound on left upper front thigh, 2x1 cm in

size, and 03 cm below the iliac crest.

7. FA exit wound on inner aspect of left thigh, 1x1 cm in

size, 05 cm below buttock fold. '

8. FA exj’t wound on right front chest 2x2 cm in size, 10
cm bélow the clavicle and 10 cm from midliﬁe'..

9. FA exit wound on right front chest,'»2 x1 cm in size,
03 c.rﬁ-.above the nipple and 08 cm frem mig:iline.

10. FA exit wound on right front abdomen 1x1 cm in
size, 02 cm below the costal magin and 03 cm [rom

the midline.

11. FA ‘entry wound on left .back chest, 02 cm below

scapula.'( '
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. 3 : 12. FA exit wound on left fro; {t chest, 2x2 crh in size,
- . 06 cm below the nipple and 09 cm from midline.

13. FA entry wound on left froint foot at the ankle joint.

‘o 14. FA exit on left foot inner aspect.

! . Internal Examination:

; | Thorax: Walls, ribs, cartilages, plurae and right luhg, left
| lung were injured. .
Abdomen: Walls, peritoneum, diaphragm, both ihtestines
were injured. Stoﬁiach was healthy and cohtaining semi
‘digested food. -
Opinion: In his opinion, the deceased died due';t'o injury
to both lungs and both intestines due to firearm. i
Probable time that elapsed between injury and death..
immediately ) |
Between death and PM 01-04 hours. .

The dead body alongwith PM documents and garments of
the deceased were handed over to the police. | A
The PM report is Ex-PM/1 consists six months includ.ing
pictorial are correct and correctly signed by him. The
injury sh_eet ahd “inquest report correctly. bear his

signature and endorsement.

Ashraf Khan s/o Shakir Ullah was examined as PW-10,

|
. who stated that the deceased Lal Muhammad 'Was his
‘cousin and on 18/12/2018, he correctly identified his
|
|

body before the police as well as before the doctor.

Naik Muhammad was examined as PW-11, who stated
that he alengwith his two deceased sons namely Fayyaz
Khan and Lal Muhammad and his grandson namely Khial
Muhammad were present in the cattle market. In the
! meahwhile the accused namely Sultan Shah Rahat
Shah, Maqbool Shah sons of Saxd Muhammad, ‘Murad,
Akhtar s/o Maqbool Shah arrlved there alongw1th thelr
weapons and started firing at them Due to their firing, ! '

>} Fayyaz Khan and Lal Muhammad expired on the spot

< |
)}6\«9 - while the people took the Fayyaz and passerby to the?(
\ f N . » o
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PW13/1. %
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hospital. The occurrence has been seen by himself and
the PW- Khial Muhammad. He reported the mattepto the
police on the spot. He has signed the Murasila/ rep'crt and
his grandson thumb impressed the same. The police has
prepared at his inetance. He charged the accused for the
commission of offence. . .
Khial Muhammad s/o Niaz Muhammad was exémined
as PW-12, who deposed that on the day of'"occurrenc'e he
alongwith hlS grandfather and two deceased uncles
namely Fayyaz Khan ad Lal Muhammad were present in

the cattle rnarket for sale and purchase purpose. In the

‘meantime, the accused namely Sultan Shah, Rahat Shah,

Maqbool Shah sons of Said Muhammad, Murad Akhtar
s/o Maqbool Shah came to the spot and started f1r1ng at

" them at 10: 10 hrs. His deceased uncle and one passerby

was hit due to the firing of the accused. His uncle Lal
Muhammad expired on the spot while Fayyaz and Falak
Niaz sustamed injuries. They were taken by the people to
the hospital. The local police arrived . after some 20

minutes to the spot and the report was made on the spot

by local pohce The report was thumb impressed by his |

grandfather and he signed the same as a token of
correctness. He has been the report, which. correctly
bears hie signature. Site plan was prepared at their
instance and thereafter they took the dcad bocly to the

mortuary. They have blood feud since long.

Ali Hussam SI was examined as P‘W-13 who stated that -

on 20 /07/2016, they were 1nformed by the lo"al pohce of
police station Khawaza Khel, Dlsfcrlct Swat that accused

Rahat Shah has been arrested. dnd is in custo‘djf'o_f him.

After complying with the formalgproceed_ings, he went to

the .police_ station concerned and formally arrested
accused aind brought him back to the’ PeshaWar to

Sarband police station. DD dated 21/07 /2016 is Ex-

=

\\‘



Altaf No.1990 was examined as PW-14, who stated that

he is marginal witness to the pointation memo vide which

o the accused Rahat Shah led the police party to the place
of occurrence and correctly pointed out the place of
occurrence in his presence as well as other marglnal
witnesses. Memo is ex. PW 14/1.

Hamayun Khan SI was examined ‘as PW-15, who
deposed that on 22-7-2016, after the arrest of the
accused Rahat Shah, vide his card of arrest Ex. PW 15/1
by PW Ali-Hussain, the accused was handed ovéf’to him.
During his police custody, the accused led the pol_ice-

| ' party to the spot and made pointation of the Spct' : in this

Ex. PW 14/1. He recorded statement of the accused and
after completion of his police custody vide his application
Ex. PW 15/2, the accused was produced for recording hisA
confessioﬁal statement before the -learned JMIC,

Peshawar, but he refused the same and was remanded to

Judicial lock up.

Ali Akbar SI was examined as PW-16, who ;.deposed that
. after registraticn of the FIR, the same was entrusted to
him and after receiving copy of FIR, he proceeded to the

spot along with other police party and prepared' the site

plan at the instance of complliainant which 1s Ex.PB.
During the spot inspection, Vidié recovery memo already
Ex.PW 6/1, he took into possessmn blood stained earth
-from the spot of PW Falak Niaz and sealed the same into
parcel NO.1. Similarly vide memo Ex. PW 6/2, he took -

into posseéssion blood stained | earth from the ‘place of

‘ respect hé prepared pointation memo already CXhlblted as
~ deceased Fayaz and sealed the ‘same into parcel NO.2.
| , Likewise, vide memo Ex. PW 6 /< 3 he took into possesswn
. blood stained earth from the place of deceased Lal
i

AMuhammad and scaled the same into parcel NO 3 and

> vide recovery memo Ex. PW 6/ 4} He took into possess1on

]5 S 07 empty shell of 30 bore and sealed the same mto parcel Z
i - Y ’ ) g :A‘“ _*_ﬁ:} .
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NO: 4. Vide recovery memo Ex. PW 6/5. He téok into (<on?

possession the blood stained garments of deceased Lal
Muhammad and sealed the same into parcel. NO; 5.
Furthermore, vide recovery memo Ex. PW 6/6. He took
into possession the blood stained garments of the
deceased Fayaz, and. sealed the same iﬁto parcel NO; 6.
Vide recovery memo Ex.PW 6/7. He took into ppssessiori
the blood stained garments of injured. Falak Niaz and
sealed the same into parcel NO: 7. He also took into
possession one spent bullet of 30 ‘bore vide"r'ecovery.
memo Ex.PW 1/1, and sealed the same into pércel NO; 8.
He sent all the above mentioned parcels to the FSL
through apphcatlon And in this respect, he recelved the
FSL report Ex.PZ and placed the same on file. After the
arrest of the accused Magbool Shah by the Badha Ber PS,
he applied for issuance of Zamima bay vide application
Ex.PW 16/1 and ‘accordingly the same was issﬁcd. After
handing over to me and he vide application Ex.PW 16 /2.
He produced him before the learned JMIC for gi“ant of his
physical custody and accordingly three days custody was
granted. He cursory interrogated thé accused and
recorded the statement of the accused as well as the PWs
u/s 161, Cr.PC. He also forvsi;arded application Ex.PW
16/3, for handing 6Ver the reco{rered 30 bore pistol from
accused Magbool after his arrest. After expiry of police
custody, he produced the écc!tised Magbool shah vide
applicétion Ex.PW 16/4, for réeéording his'con‘fessional-
statement but he refused and :Was sent to the ;Iuridical '
lock up. 'As the accused nam‘ély Rahat Shal"l Murad,
Sultan Shah and Akhtar were avo1d1ng their lawful arrest;
hence, he vide his apphcatxon Ex PW 16/5, applied for
issuance of warrant u/s 204 Cr PC and accordmgly the
same were issued and he handed over the same to the -
DFC com.erned for CXCCUUOH Slrmlarly, “he vide
applicatlon Ex.PW 16/6, he ;applied for issuénce of
proclamaﬁon notices against the above mentioned

accused and accordingly the same were 1ssueq and he =




handed over the same to the DFC concerned for its
" Y A
- e ‘ execution. He sent the crime empties for FSL and

received its report which is Ex.PZ/1. He vide application ' e
" Ex.PW 16 /:;7, requested to OSI Peshawar for conﬁ_'rmationA . |
of information regarding accused Rahat Shah. He vide |
application Ex.PW 16/8, made house search. of all | - a
! accused but nothing' was recovered from their house; - : »
however vide search memo Ex.PW 16/9. He recovered
and took into possession from the house of accused
Sultan Shah, one rifle 8MM bearing NO: FFC6280
without bullet. He also prepared list of legal heirs of the
deceased Lal Muhammad which is Ex.PW 116 /10. He also
prepared list of LRs of the deceased Fayaz which is Ex.PW
. 16/11. He '..vide applicstion ex. PW 16/12, applied for the
attachment of the propertics of the absconding ;;lécused o §
u/s 88 Cr.PC. He also drafted an application. Ex.PW
16/13, to the SHO for p;eparmg history sheet of the ‘
absconding co-accused. After completlon of investigation,
He handed over the case file to!, :the SHO concerned for
submission of challan against the accused Magbool Shah
and 512 Cr.PC challan againlzsjt the absconding co-

accused. : e

Nawab Khan M. Moharrar was exammed as PW-17 who . : K

deposed that he issued DD] report No: 4 dated ;l ,
18/12/2014 and DD report NO 11 dated 21- 12 2014 Coo
subsequently on 21-12-2014 regardmg the absence of .'
one Rahat Shah No; 618 constable driver and he handed
over to Ali. Akbar SI/OII The Dl?s are Ex PW ]7/1 and

Ex.PW 17 /.-2 respectively. : I

- Dr. Javed Igbal KTH was examined as PW-18, who .
deposed that on 18/12/2014 at 11:01, am, he examined -
. one Falak Niaz s/o Amir Nawaz aged about 27- 28 years

and found the followings;

1. Firearm injury ..... patient develop bullet wound

entry on left flank region having charrmg marks ?
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Patient was conscious, referred to surgical unit on

0, No_ exit of bullet wound are seen.

call for fu’rther management.

Nature of injury...... firearm
During of injury ..... 25 minutes.
Kmd of weapon ....... Firearm

On 18/4 / 2015, on the operation notes of surglcal ward

he shows the finding of operation which are;

7. The

Fist perfoi‘ati()n geugnum 1 feet from DJ junction.’

Two perforation in ileum. |

One perforation in sigmoid colon

Hemopertion with fecal splllage

He has seen his report wh1ch 1s Ex. PW 18/1 ‘which is

correct and correctly bears his s1gnature.

I{
!

[
I.

Nlaz Ul Amin s/o Muhammad Amin was exammed as
PW-19, who deposed that deceased Fayaz ‘was his
maternal uncle. He correctly ;1dent1f1ed the dead body

before the doctor at the time of PM examination.

i
[
i

6. The prosecution closed its evidence against the accused <

'
I

facmg trial on 24/01/ 2017 and thereaftcr separate statements A

of both the accused were recorded u/s 342 Cr PC on

23/12/2016, Wherem they professed their innocence but

neither they op_ted to be exammcdj on oath nor to produce

evidence in theit defence.

following documents were produced: by the

| = prosecution in support of its case.

II.
II.
IV.

- of deceased Fayyaz. f

FIR. Ex.PA
Murasila Ex.PA/ 1

" Qite Plan Ex.PB

Inquest repert Ex-PW3/1 & injury sheet Ex-PW3 /2
of deceased Lal Muhammad.

Inquest report Ex-PW5/3 & injury sheet Ex-PW5/4




V1. Blood stained earth of .injured Falak Niaz Ex-P-1
recovery memo. Ex-PW6/ 1.
VII. Blood stained earth of deceased Fayyaz Ex-P-2,
recovery memo Ex-PW6/2.
VIII. Blood stained earth of deceased Lal Muhammad
Ex-P-3, recovery memo Ex-PW6/3. - _
IX. 07 empties of 30 bore Ex—P 4, reoovery memo Ex-
PW6/4.
X. Blood stained garments of deceased Lal
Muhammad Ex-P-5, Ex-P6, Ex-P7, rEx-Pll
. recovery memo Ex-PW6/5 '
XI. Blood stained garments of dcceased Fayyaz EX-P 8,
Ex-P9, Ex-P10, recovery memo Ex-PW6/6.
XII. Blood stained garments of injured Falak Niaz Ex-P-
12 & Ex-P13, recovery memo Ex-PW6/7
XII. Search memo Ex-PW16/9.i :
XIV. Spent bullet recovered by the doctor EX-P 2,
recovery memo Ex-PW8/ 1 ‘

-

8. Learned counsel for the complamant asswted by learned
APP for the state contended that accueed facing tr1a1 are directly -
and promptly charged by the complarnant in his report Wthh
is duly supported by the statements of all the PWS that

material available on record in Shape of s1te plan, recovery

memos and medical reports etc fully,,eupport the stance of the
complainant; that prosecution haslexamined 19 PWs who
remained consistent during their examination and have fully
corroborated th"é prosecution story; and that- prosecution has
successfully proved its case against the accdsedv faci:ng trial,

thus, they be awarded maximum puriishment.:

9. Learned counsel for accused facing trial argued that

accused are innocent and have falsely been implicated in the
instant case; that no evidence is available on record against the

accused facing trial which could connect them - with the

commission of offence; that none of the eyewitnessés cited in .

the instant case were present on the spot, therefore, they have K
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L Sy failed Ato establish their presence -on, the spot at the time of }f'/f )
alleged occurrence; that their non-availability on the .spot is -

qyident from niajor contradictions in their statements; that

|
1

accused were book’ed in the instantif case malafidely due to

previous blood feud enrﬁity and for cc;mpelling them to
; K 4 :

. . i . ‘
compromise with the complainant party, and due to false
allegations, whole prosecution case isf{:full of doubts, benefit of

[
it
i

; which must be given to the accused faciﬁg trial thus prayed for

* their acquittal. [

| . 3|
° L

10. I have heard the arguments of] learned counslgl for the
m :
parties and gone through the available record.

1
i

Muhammad faced trial before this coﬁrt under the charge that
on 18/12/ 2014 at about 10:10 hours at cattle Mandi Sérband,

_ they alongwith ';'absconding co-accused name'ly Sultan Shah,

. Murad and Ai«:htar, all armed with deadly Weépoﬁs, in

furtherénce of common object, formed an uriiawfully: assembly

and made firing upon complainant party, as a ¢onsequence of

firing, deceased Lal Muhammad and Fayaz were hit. Out of both
deceased Lal Muhammad died on the spot, whereas Fayaz died
on the way to tl'.ie hospital. They are also charged for éttcmpting

at the lives of complainant Naik Muhammad and PW Khayal

|
'~ 11. Accused Magbool Shah and Rahat Shah both'sons of Said
| Muhammad who escaped unhurt, while during the.course of |

1

firing, one passerby Falak Niaz was also hit.

12. To prove it charge against the accused facihg trial,
prosecution ﬁrodﬁced 19 PWs, out of which in the instant case,

, QQ - besides other pieces of evidence, the mo,s,t_i,n‘%,por,j:am;ﬂ,evigence is
\ i e e e ( ;
) G i Zeld s
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that - of complainant Naik Muhammad and PW, Khayal

Muhammad, they being eyewitnesses+of occurrence claiming -

their presence on the spot at the time cj).f incident witnessing the

K L
~ entire episode are direct evidence, therefore, I will first take up

3
I

| 1
and discuss their evidence in the light' of contents of 'murasila

and first mformatmn report Whlch bemg the Very 1n1t1a1 version
of the case are rnuch relevant. As per murasﬂa, it was. at 10: 10
AM, when complamant alongw1th hlS deceased sons Lal

Muhammad and Fayaz Khan and grandson Khayal Muharnmad

s/o Niaz Muhammad were present m the cattle market for

sale/purchase of cattle, when accus{ed facing trial alongwith
absconding co-accused came there armed with  firearms and
started firing upon them with the intention to commit their

murder as a consequence two sons of complainant ie. Lal

Muhammad and Fayaz were hit and died, one Lal Muhammad -

on spot while Fayaz during shifting to hospital. As a result of
firing by accused, one passerby namely Falak Niaz also got hit
and was 1njured whﬂe complamant and his grandson Khayal

Muhammad remained unhurt. Motlve for the alleged ocCurrence

disclosed in murasila and FIR is previous/old blood feud

enmity.

13. In support . of above version, coml:Tiainant - Naik -

Muhammad appeared in witness box as PW-11. In his

examination in-chief, he has categorically stated that accused -

party started firing at them, which hit his two sons who died, a -

passerby sustained injuries while he and his grandson Khayal

Muhammad luckily remained unhurt. I W111 f1rst discuss

74




statement of complainant with regar(!if to different pieces of

evidence available on record. I
14. Firstly, it is very. strange thaéti accqu:d party made-
indiscriminate firing on thfe complain%:nt par’q; whié!hE hit twe
sons of complainant as Wcll as a passié:irby but no single'_ bullet

touched complainant and his grandsor;f,f It is also not éppealing

_ i .
to the common sense that accused left complainant and his
, I .

grandson alive so ‘that they can later on come and depose

against them.

15. Secondly,f:complainant (PW-11) in his examination in

chief has stated”that he reported the matter to police on the

spot. He signed. the murasila/report and his grandséin thumb

impressed the same. But in cross examination, he has
contradicted his above statement by stating that rmurasila
available on the file does not bear his signature. That he cannot

show the signature of his. grandson on the murasila.

16. Thirdly, complainant (PW-11) in his statement has

categorically stated that he reported the matter to the police on

the spot. Similarly, as per his version in murasila, after firing by

accused, his son Lal Muhammad died on the spot while his

other son was shifted to hospital by the peopl_e‘ of ‘ca{:tle-Mandi.
Meaning thereby that at the time olf lodging report to local
police, his died son Lal Muhammad was lying on the spot and

therefore could:have be’eﬁ,easily identified by him to pdlice but

it is very surprising that despite of complainant being present

ori the spot and making report to police, for identiﬁcation K

o
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Jurpose, nephew of complalnant namely Ashraf Khan was

called by pohce to the pohce station. Th1s fact is adm1tted by

,omplamant h1mself in his Statement in the followmg words -
| o 3

i :
“PW Ashraf Khan s/o Shaktrrf Ullah is my

D
nephew (my brother son). It 1|s correct that

the above mentioned Ash_i'af Khan was.
called by the police to the police station

Sor 1dcnttf’ ication purpose”

17. Not only complamant (PW- 11) hlmself admitted the

summoning of PW-7 namely Ashraf Khan for iden’gification

purpose, but said Ashraf Khan himself while appearing as

PW-10 deposed ae under:-

“Deceased Lal Muhammad was my cousin and
on 18/12/2014, I correctly identified his dead
body before the police as well as the doctor.”

- This aspect of the case makes d'o.ubtful the presence of

complainant on the spot at the time of occurrence.

18. TFourthly, the factum of non-availability- of the

corriplainant at the time of occurrence is further ‘confirmed

from the fact that in his cross examination, PW-10 Ashraf -

Khan, further deposed as under:-

“Dead body was lymg in the police station and
thereafter he left for his house. the women Jolk
of the deceased were present and no male
person was there.” '

19. Fifthly, another important lacunas in prosecution story
which disprove A’eomplainant version regarding his presence on

the spot is that in murasila recorded at 10:10 hours,

s L ~ A
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firing of accused, his one son Lal Mubiammad was hit and died [ ¢

on the spot while his other son Fayazliwas injured and taken to ,

hospital, who on the way to hospital died, but onr inquest report
A . )
" of deceased Fayaz as well as on his OPD Medical chit') time of

death of deceased Fayaz is mentioned as 11:00 hours. Besides, °

it is not believzeilble, as to how complainant while fepcrting the
matter to vpolice at 10:30 hours, got knowledge about death of
Fayaz who as per inquest feport died at 1 I:QO hours. Meaning
thereby, that FIR was lodged after pfeliminary_ investigation.

20. Sixthly, gncther aspect of mattef wh«h? furthex; making
the presence of alleged_ eyewitnesses cf the occurrence i.e.
complainant (PW-11) and PW Khayal Muhammad  (PW-12)

doubtful is their unnatural conduct at the time of 1nc1dent

Adrmttedly, complainant Naik Muhammad is father of both the °

deceased while PW Khial Muhammad is their real paternal

‘ nephew but .:.urprxsmgly none of them accompanied deceased '
Fayaz then 1nJured when shifting to hospital whxle it is a -
natural human reaction that whenever a person gets injured . -
spe-cifically 'a; close relative, the first thing one would do is to ;
take him to hosp1ta1 so that he could be rescued but in the .
instant case, no such effort is made by any one,of both PWS

Although hard and fast rules about the human conduct and "

behavior are not available yet in the light of accepted standard;'. '
of human beihawor, it can be safely said that in .the normal;-,
course of events, the PWs ought to have accompdnied the then
injured Fayaz to hospital dnd trifeid to ha}}e rescued him-but;v o

they instead left him at the mefcy of people of locali and 7
; ! ' T "~: [ %
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e preferred to stéy with dead body. Yet another interesting act on
the part of complainant totally unnatural to the normal course
i ‘ ‘js that in his cross examination, PW-11 (complainant) stated

that after his report to the police, he was present in the cattle

market but was roaming 1n the cattle market. Thereafter, he
was taken by the police, when the dead bod1es were’ brought o
back from the'hospital to his home, he was also taken there.
The conduct thus exhibited by the both witnesses is oftensive to'.'
normal humar; behavior and gives support to tr:le' defence-

version regarding their non-presence on the spot. !

21. Now coming to the ocular account of PW-12 ie. Khayal
Muhammad, the other alleged eyewitness of .the occurrence. As
per murasila, he is shown to be present on the spot-at the time
of alleged occurrence witnessing the entire episode but
surprisingly his statement u/s 161 Cr.P.C‘. was recorded by
Investigation Officer on 03 /02/2015 i.e. after about.two months

of alleged occurrence though neither he was injured nor there

: was any disability on his part which prevented his statement to L | '
i be recorded. This fact is not only evident from the record but

PW-16,10 of the case also admltted this fact in his statement in - ]

| 2 | R
the followmg words. i- o

“The FIR was registerqc'i on 18/12/2014,' .

wh‘ereds I recorded the sta:tement ofPWs Falak oo iy |

Niaz on 03/02/2015, while statement of the PW = |

Khayal Muhammad was also recorded on
,?»' -~ 03/02/2015” 0 L

((:9 The witness further stated that ; : QA T @ )
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“It;‘ is éorrect that PW Khayal Muhamnli‘tlxd
was nof preéeni on the spot at the time " of
prépara;tion of site plan i.e. why his stateme}lt -
was no't_. recorded by me on the day when I
have prepared site) plan Ex-PB on i8/12/2014

_ i.e. the date of occurrence”. ll

22. In a case of “Syed Saeed Muhammad Shah Vs/The State”

" reported in 1993 SCMR 550, the Honorable Apex Court, whil¢

dealing with the point, has observed as under:

--S.161---Statement recorded'by the police after
delay and without explanation are to be ruled

out of consideration”.

" From the perusal of above case law, it is 'cleaf ﬂ"lat if the
police did not record the statement of a witness with in time
and deléy is caused in "recording such statemef;t,» then a
reasonable e)‘{planation is required to be -furnislhed by the

prosecution for such delay. If such reasonable explanation is

furnished, then the evidence of a witness can be relied upon, if

not, then such delay affects the veracity of a witness and the

evidence is to be disbelieved and difscarded.y In the instant case

no explanatién, what to say of 'a plausible explanation is

brought on récord by_prosecution,g'for such long delay of two

months in reéording statement of ié material'witnless, without -

1

showing any inability on his part té), record his stéfgment, thus -

. strengthening further the stance (i)f defence that said witness

was not present on the spot at th%:i time of _.allegecllfoccurrence/‘»?,i '




. - : )
’ . ‘and for that reason his statement could not be recorded on the

same day of occurrence or immediately thereafrer.
23. Besides_ above major discrepancies in stance of P:W-11 | }
and PW-12, there are irrlprovements in their statements, which
further makes rheir statements doubtful as 1n muraeila a'rrd .
FIR, .except 'corhplainant and PW Khayal Muhammad,v nowhere ..
the presence of any other relative of the complainant partj on ‘- | ot
the spot is shown but while reeordiug their statements, both B
' complainanr (PW-l-l) and Khayal Muhammad.(PWdQ) in their

statements have introduced presence of their some relatives on

the spot at the time of occurrence, however, neither the names
of these witnesses were mentioned in challan form in the

column of witnesses nor any application ever came from .

complainant side to produce them as witness. 1 L

' oo
24. Coming to the circumstantial p1eces of evidence, usually L, i
and of repeatedly, as the. proverb goes men may lie but the 'l L
mrcumstan_ces.do not.i This phenoroenon has exhibited itself }

i
i
i st i
[ : L 1#! -
! S i
y

with such a marked intensity thati every. time that it. was’

thought over, it became more and more thought provokmg

To apprec1ate the unavo1dab1e one should refer to the:

post mortem report of both the deceased Lal: Muhammad and | r

Fayaz indicating following injuries of deceased Lal Muhammad

} |

Injuries of deceased Lal Muhammad . N oy

1. FA entry wound right back chest, 1 x 1 cm in size

05 cm from midline and 17 cm above costal margin Z’ i

- %
&Vs Y
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FA entry wound right back abdomen, 1x1 cm. in size, -

14 cm from midline and 10 cm below thé costal

r
'

‘ . margm
s 3.

FA exit wound on r1ght front chest 1x1 cm in 31ze, 03

from midline and 13 cm below the clavicle.

FA exit wound on left lower abdomen, 2x2 cm in

size.
FA entry wound right front thigh, 1x1 in size, 6 cm

below the inguinal ligament and 32 cm above the

knee joint. Bullet recovered from the back of right -

thigh.

Injuries of deceased Fayaz

1.

10. FA ex1t wound on right front abdomen ix1 c¢m in-

11.

FA entry wound right back chest, 1x1 cm in size, 04
cm from midline and 06 cm above costal margin.

FA entry wound on right back chest, lxlfcm in size,
08 cm from midline, and 1 cm above the costal
margm | o |

FA entry wound on left back chestO 7x.0. 7 cm in
size, 06 cm from rmdhne and 08 cm above the costal

margm

. FA entry wound on left buttock 0.7%0.7 cm in size,

10 cm below the iliac crest and 1 cm from midline.

. FA entry wound on left outer thigh, 1x1 cm in 81ze,

03 cm below the buttock fold

FA entry wound on left upper front thigh, 2x1 cm in

size, and 03 cm below the 111ac crest,

. FA exit wound on inner aspect of Ieft thlgh Ix1 cm in

size, 05 cm below buttock fold | |

FA ex1t Wound on right front chest 2x2 cm in size, 10'

cim below the clavicle and IIOCm from midline.

. FA exit wound on right frbht chest, 2 x1 cm in size,

03 cm above the nipple and 08 cm from mldhne

size, 02 cm below the costal margin and. 03 cm from

the mldlmc

FA entry wound on left back chest, 02 cm below

scapula. ? FRA R B
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|
l

12. FA exit wound on left front chest, 2x2 cmjin size,
06 cm below the nipple and 09 cm from midline.
13. FA.en.try wound on left front foot at, the ankle Jl'oint:

o 14. FA exit on left foot inner aspect.

25. Perusal of above injuries would ’:cranspire that almost all
entry wounds on the bodies of both the deceased were on their
back while exit wound were on front side. Complainant (PW-11)

in his cross examination 'specifically stated that firing was made

at his self from the main Bara road and fires were made from

his front side. In site plan Ex-PB, deceased are shown to be '

standing opposite to accused party and adJaccnt to the

complainant. Meaning thereby that. 1f firing - was made by
accused party from main Bara road on the complaunant party

facing them in front, both the deceased should have recelved

entry would on front part of the body but as per post mortem

reports, both deceased received bulletginjumes from back side.
This fact makes another dent in prosfe_cution version regarding

presence of complainant on the spot ajcéthe time of incident.
; ) l“ !
[
I i

26. So far as charge u/s 324 PPC' rlS concerned, the victim

Falak Niaz was produced by the prosecut1on as PW-7 to support ,

charge but neither in his examinatiop' in chief nor in his cross
examination, he charged the accused facing trial for injuries on

‘his person rather categorically stated that ‘he has not seen

A while

anybody wewe firing. He do not charge the accused facing trial .

for the commission of offence because he has not seen anyone

at the time of occurrence, thus, charge against the accused

3 I oo P
PRI I -3

facing trial u/s 324 PPC is not proved. ? Ty, s g o ELER @
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27. In view of the above discussion, this court is of firm view [ ¥5=

that both the alleged eyewitness ha\;re badly failed to’ establish
rq‘cheir presence on the spot and to p‘rove the occurfehée in tfle
mode and maﬁner as alleged in the FIR. The peculiar facts and
circumstances of the case -strongly suggest that none of the two.
PWs has witnessed the occurrence, so their testimbriy which
otherwise is sufferiﬁg from material co_ntradi‘cltions and
discrepancies getting no corroboration from the”éite 'p.lan.,

medical evidence and other’ circumstances of the . incident,

cannot be believed and relied upon for recording conviction.- -

28. In the instant case, heavy res;:ﬁ)onsibiliw rested. upon the’

shoulders of complainant and prosfefcution to prove their case |

i

against the accused facing -trial: by producing coherent, oo

independent, reliable and confide;rljce-inSpiring evidence butf :
they have miserably failed to prox;fé the charges Eagainst the

accused facing trial beyond reasonable shadow of doubt, and it .’
is well settled principle of law that;';jit is not necessary to have
. ) il . ! . L

| P C

many facts for disbelieving the storyi',of the prosecution but even

a single slightqst circums\tan‘ce crea?c_ing reasonable ﬁoubt in thé a
prudent mind makes the accuseci' entitled to the benefit o‘f |
doubt, not {;{S a matter of grace but as a matter of right; while in
the instant c,ajse, prosecution has totally failed to eétablish it’s
charge -agai.r'lst the accused facing trial, rather whole
prosecution case is full of doubts, what fao say of a Sirigie

slightest doubt. Resultantly, all the accused facing trial namely

Magbool Shah and Rahat Shah both sons of Said Muhammad

r/o Sheikh Muhamimadi, Peshawar are acquitted from the%

LI, W N S
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charges levclled against them in the instant case. They are in
custody, they be released forthwith if.lnot required in any other

case, 1
& }
B
1 i

29. So far as the case of abscondmg co- accused Sultan Shah,

Murad and Akhtar is concerned, .they have already been:'

proceeded agamst u/s 512 Cr.PC V1de order dated 04 / 06 / 2015,

and prosecution was allowed to produce its evidence vag_amst the .

accused in their absence. From the available record a prima :

facie case exists against accused Sultan Shah " s/o baxd,.

Muhammad Murad and Akhtar sons of Maqbool Shah hence K

they are declared as proclaimed offenders their names be

entered in the register of POs and perpetual non-bailable

warrant of arrest be issued against them. Copy of thls order be

sent to District Public Prosecutor, Peshawar for necessary

action.

30. Case property be kept intact till arrest of absconding co-

accused and conclusion of trial against them. Police record be

returned alongwith' copy of this Judgment. File he consigned to

record room after compilation and completion.

Announced \ %,-;,. _/)

20/03;2017 Sadia Arshad,
Additional Sessions Judge-VII
Peshawar

CERTIFICATE

Certified that this judgment consists twenty six pages.

Each page has been read, checked, corrected wherever

necessary and signed by me. ? I N
\mmfsmm,"),

T [t”y‘}p () aE BRL E'KOIAddltxonal Sessions Judge-VII

: ‘ Peshawar .
/
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OFFICE os“- :
AL CITY POL IC OFEICER, :
PESHAWAR
’hone No. 091-9210989

LA

: ORDER ; ,
L;" i_ "
E : 4 . z &> .
| i This order will dispose oY “epartimental apn.xf preferred (L\ Driver Constab]c
' i fy '

| 2 [ ' Ny~ . H

Rahus “hah No, 3739/618-T who was awarded the ma]or punishme

nent of l)mmssal from \CI\I\.L

f his involvement in criminal case
FIRC WD 830 daied IS 214 uis 0232471487149 PpC PS Sarband and al

L undo. - 1973 vide No. 07 20/PA dated 9.7 / ‘( 113 by SSp. ‘ImHaL Peshawa

I ;

| ) |
=S Short facts leading to the instant appeal are Llhku appellant while posted at Traffic. Unit

! : ,

i Peshiz - was proceeded agamst deparimen.ally on the c]mrgc of

i

so deliberately absented

hims am duiv e f 1512, 2004 wll his LIlSn]l\\LII froi service ie 9.7.2015 (6-months & 21-
divss -

al

RN

Proper deparimental proceedinus were initiated against him and My, Rahee: N Hussain,

DSt te Canit: was appointed as the .0 who in his findings mentioned that due to mml ement
moihe LLeder of two persens and atiempie ! murder of otl‘u's. he has bec

een” declared Procloimed

e e dl\ﬁ absented from official duiy from 18122004, Duri

ng enquiry he found him suilty
henee - mmended ex-paric action against aim. On receipt of the findings of the L. J the SSP-

Prallic s cehawar avarded him the above majar punishment,

e

The appellant was calied i O.R. on 2.08.2017. and heard in person. The enquiry

papers e perused i detadl, He was provifed the opportuniiy to defend himself but he failed to
offer o ausible explanation in his favour. The allew gations levelled ag

ainst him stand proved. The
appeal slso time barred for

e I-vear and 8- months. There i3 no need to inte

e dn the order passed

\‘/C;;‘f‘

1‘1 ..
(MUHANMMAD T, \Il]l{) rsye .

' _(_.\l I'TAL CITY POLICE OFFICER,

by SSE e, Peshawar, Th

wappeal is. thers fore. rejeeted/filed.

: o . PESTIAWAR - }\Q‘
. S r"\ \ . . . 3 ; ~e o '
Neo S o f [ PACdated Poshavear thy 42/, 2017
Cooesfor mband nfa o the:-
] Seo<Traffie, Peshawar
27 STUIORs: Peshawar,
3 ! IASECRC alu.w with S.Roll for i :l\.n" NeCessary 1 hig \ Rmi
[ -.1]011" with FA ' .
54 0l concerned

‘
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: OFFICE OF THE 4
. INSPECTOR GENERAL OF POLICE/
KHYBER PAKHTUNKHWA

. -~ PESHAWAR. -
Na. S/_(_d //)Z_ 17, datcd chh.twcu the 0? /5‘?/201 7. ﬂ

LS

E Kl])’k S

. The .

Enc; RN
650 s -

mor: .+
Ends:s
Loperses
|

chary ..

Sarb.. &

|
¢ char:

invoi. .

- No.i =

ORBER

.@

. Lhis order is hereby passed to dispose of departmentai appcél under Rule 11-A of

rakhtunkhwa Police Rule-1975 submitted by Ex- Driver FC Rahat Shah No. 3759/618 T

llant was dismissed from service w.ef 18.12. 2()14 by SSP/Traffic, Pcshawa1 vide o1den

0. 92-96/PA, dated 09.07.2015 on the allegation of involvement in cummal case FIR No.

118.12.2014 u/s 302/324/148/149 PPC Police Statlon Sarband and absence from duty f01 06
.nd 22 days. :

His appeal was rejected / filed by Capital Clly Police Off' icer, Peshawal vxde or del

0. 1099-1105/PA, dated 02.08.2017 -

Mcctlm_ of Appellate Board was held on 14 09 2017 wherein pctmoncr was hcald in
Juring hearing petitioner contended that he was.mnocunt and he was ciC(]Lllqu ﬁom the

vy the court of Additional Scssion Judge-VII, Pcshawal | |

Perusal of record reveals (hat petitioner V\as dismissed from sm vice on the chary ge of i

ient in criminal case FIR No. 650 dated 18.12. 2014 u/s 302/724/148/14) PPC Pohce Station

md also absence from duty for a period of 06 monlhs and 22 days
During hearing petitioner failed to advcmcg .plaumb]e explanation- in rebuttal of the
fhercfore, the Board decided that his petition is hereby rejected.

This order is‘issucd with the approval by the Competent Authority.

(ARIR bllA e KHN).
AIC:/ES/Bgiem
For Impcg; f Police,
Khyt kj unk wa,

o . : ‘ ch awar.
02 -8 N7, A

“
Copy of the above is forwarded to the:

Capital City Police Officer, Peshawar.

Senior Supdt; of Police, Traffic, Peshawar. A

PSO to IGP/Khyber .Pakhtunl\jhwa-, CPO Peshawar.

PA to Addl: IGP/HQrs: Khyber I:"akhtunkhwa, Peshawar, o '
PA 1o DIG/HQrs: Khyber Pakhtunkhwa, Peshawar,

PA to AIG/Legal, Khyber Pak]ﬁunkhwa, Peshawar.

- Office Supdt: E-IV CPO Peshawar,

ATT W

EASeeret Rranch Data 20 NOrdenSeptembert 14.09,2017 doex



N - ,
,BEFORE THE KYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR.

Service Appeal No. 1109/2017

s Rahat Shah Ex-Driver Constable N0.3759/618 CCP, Peshawar ..o coevueseenes Appellant
Versus
L '--bevincia| Police Officer, Khyber Pakhtunkhwa, Peshawar

2- Capltal Clty Police Officer, Peshawar.

3- . . Senior Superintendent of Police Trafflc, Peshawar........................i....Respondents

Reply on behalf of Respondents No. 1, 283.

Respectfully Sheweth:-

PRELIMINARY OBJECTIONS.

1- That the appellant has not come with clean hands to this Hon’ble Tribunal.

2- That the petition is not maintainable due to mis-joinder and non;joinder of
necessary parties.

3- That the appeal is time barred.

4- That the appellant concealed material facts from the Hon'able Tribunal.

5- That the appellant is estopped by his own conduct.

6-

That the appellant has got no cause of action/locus standi.

Para No.1 pertains to record, hent_;e needs ho comments.

Para No.2 is incorrect and denied. Infact the appellant while posted at Traffic Unit
Peshawar, was proceeded departmentally on the charge of his involvement in
criminal case vide FIR No. 650 dated 18.12.2014 u/s 302/324/148/149 PPC PS
Sarband and also deliberately absented himself from his lawful duty w.e.f
18.12.2014 to 09.67.2015 (Total 06 Months and 21 Days). Proper departmental
proceedings were i_nitiated against him, and he was issued charge sheet, statement
of allegations. DSP/Traffic Cantt: was appointed as the enquiry officer. The enquiry
officer mentioned in his finding that due to involvement in the murder of two
pergons and attempted murder of others, he has been declared proclaimed
offender. During enquiry he found him guilty. On receipt of the findings of the
enquiry officer, the SSP/Traffic awarded him major punishment of dismissal from
service. ( copy of charge sheet, summary of allegations and enquiry report aﬁnexed
asAB,C) '

Para No.3 is incorrect. The appellant was issued charge sheet and summary of
allegation on the charges of involvement in a criminal case FIR Nd. 650 dated
18.12.2014 u/s 302/324/148/149 PPC PS Sarband and also remained absent from his
lawful duty w.e.f 18. 12 2014 t0 09.07.2015. .




A-

Para No.4 is incorrect. The appellant was prbpérly associated with the enquiry-

proceedings. He was called time and again to defend himself, but he did not turn up.

After fulfilling all codal formalities he was recommended for major punishment.

Para No.5 is incorrect. The appellant was called and heard in person in Orderly Room

on 02.08.2017. He was provided full opportunity to defend. himself but he failed to

defend himself. The criminal proceedings and departmental proceedings are two

different entities and can run side by side. After fulfilling all codal formalities, he was

awarded major punishment. _

Para Nd.G is pertains to court, hence needs ﬁo comme-nts. » . o

Para No.7 is incorrect. The appellant filed departmental appeal which after dﬁ.e
consideration was filed/rejected on the grounds of time barred for about 01 Year and

08 Months.

Para No.8 incorrect. The appellant filed review petition before the appeliate

authority, which was also filed/reject because the charge against him were stand
proved.
That appeal of appellant being devoid of merits may kindly be dismissed of the

following grounds.

GROUNDS:-

lncorrégt. The punishment orders are in accordance with law/rules and liable to be
upheld.

Incorrect. The punishment orders are in per the law/rules. The appelilant found guilty
in the charges leveled against him.

Incorrect. The departmental and criminal proceedings are two different entities and
can run side by side.

Para D is incorrect. Appellant was proceeded departmentally on the charge of his

deliberate absence from duty w.e.f 18.12.2014 to 09.07.2015 (Total 06 Months and ,

21 Days)during enquiry it was surfaced that appellant after committing double
murder, was charged in a criminal case vided FIR No. 650 dated 18.12.2014 u/s
302/324/148/149 PPC PS Sarband. Appellant had gone into hiding in the said case
and after completion of proclahation proceedings appellant was declared as PO.
Incorrect. The appellant failed to point out any plausible explanation. The allegations
against him were stand proved; therefore his appeals were filed/rejected.

Incorrgct. The appellant provided full opportunity of defence, but he failed. The
appeilant was called and heard in person in Orderly Room on 02.08.2017, but he
could not prove himself innocent.

Incorrect. Proper departmental enquiry was conducted égainst him. After fulfilling all
codal formalities he was awarded major punishment of dismissal from service.
Incorrect. The appellant was treated as per-law/rules and liable to be uphéld.

Incorrect. The punishment order is in accordance with law/rules.
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1;.' : - Incorrect. The allegations/charges were reported provéd beyond any shadow of
S S el E E
- doubt. '
K- Incorrect. The appellant availed the opportunities of defence. He was also heard in

person in Orderly Room on 02.08.2017, but he failed to defend himself.
L- That respondent may also be allowed to advance any additional ground at the time of
hearing of the appeal.
PRAYERS:-
‘In wew of the above, and keeping in view the gravuty of slackness quIfuI negllgence

and mlsconduct of appellant it is prayed that h|s appeal being devmd of any Iegal force may

kindly be dismissed.
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Khyber Pakhtunkhwa,
Peshawar.
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Capital City Police Officer,
Peshawar. '

Senior Superintendént of Police,
Traffic, Peshawar,
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* {_BEFORE THE KYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR.
/ | ’ i
Service Appeal No. 1109/2017

Rahat Shah Ex-Driver Constable No.3759/618 CCP, Peshawar................ ... S Appellant .

Versus
1- Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar

2- Capital City Police Officer, Peshawar.,

3- ° Senior Superintendent of Police Traffic, Peshawar..........ccceoveuuecen... Respondents.

AFFIDAVIT
We respondents No. 1,2 and 3 do hereby solemnly affirm and declare |
-that the contents of the written reply are true and correct to the best of our
knowledge and belief and nothing has concealed/kept secret from this Honorable

Tribunal. - | ;

Peshawar.

7’ %ﬁx
Capital City Police Officer,
Peshawar.

\__—
P s

Senior Superintiendent ofPolice,
Traffic, Reshawar.
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BEFORE KPK SERVICE TRIBUNAL, PESHAWAR
Service Appeal No. 1109/2017 |

Rahat Shah Vs | Police Deptt.

o o

PRELIMINARY OBJECTIONS:

All objections raised by respondents are incorrect and baseless.
Rather the respondents are estopped to raise any objection due to
their own conduct.

FACTS:

~Adf11itted correct. Fact pertaining to record available - with

respondent’s department,

Incorrect, hence denied. Appellant was departmentally proceeded
without satisfying codal procedure and dismissed from service
without affording proper opportunity of self defence. Awarding major
penalty without associating the victim party to enquiry made the
proceedings defective, illegal and unlawful. |

Correct to the extent that appellant was issued charge sheet and

summary of allegations on the charges of involvement in criminal
case FIR No. 650 dated 18.12.2014 u/s 302/324/148/149 PPC PS

. Sarband while absentee was unwilling for being behind a bar, hence

denied.

Incorrect hence denied. While Para-4 of appeal is correct.

Incorrect, hence denied. Nothing on record reveals that apﬁéiiant was
afforded opportunity to be heard in person and to defend himself.
Moreover, appellant at the time of departmental proceedings was
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behind a bar which fully supports appellant’s version of being -

condemned unheard. .

A.

6.  Admitted correct. Fact pertaining to record ava1lable with
respondent’s department.

7. Incorrect hence denied. Appellant filed a depértmental appeal after

' getting release from jail which is to be considered well within a time
in the light of dictum by Superior Courts.

8.  Incorrect hence denied. Departmental appeal can be rejected by

' appellate authority but must be with solid and cogent reasons.

9.  That the appellant filed instant appeal to be accepted in favour of
appellant on the grounds inter alia.

GROUNDS:

Incorrect. While Para A of appeal is correct.

B.  Incorrect hence denied. Honourable acquittal by Additional Session
Judge-VII nullifies para-B of reply.

C.  Incorrect. Departmental proceedings can be initiated on the basis of
criminal proceedings only and can not be separated from each other.
Moreover, departmental proceedings are initiated in violation to the
express provision of CSR-194.

D. . Incorrect, hence denied. Appellant’s absent was not deliberate but for
being behind a bar in a criminal case vide FIR No. 650 dated
18.12.2014.

Incorrect, hence denied. While para-E of appeal is correct.

F. Incorrect. Nothing on record reveals that appellant was afforded
opportunity to be heard in person and to defend himself. Moreover,
appellant at the time of departmental proceedings was behind a bar
which fully supports appellant’s version of being condemned unheard.

G. Incorrect, hence denied. While para-G of appéal is correct.

H.  Incorrect, hence denied. While para-H of appeal is correct.

L. Incorrect, hence denied. While para-I of appeal is correct.




J..  Incorrect, hence denied. While para-J of éppeal is correct.
K.  Incorrect. Nothing-on record reveals that appellant was afforded
opportunity to be heard in person and to defend himself. Moreover,
appellant at the time of departmental proceedings was behind a bar
which fully supports appellant’s version of being condemned unheard.

L. Legal.

It is, therefore, most humbly prayed that the appeal of the appellanf may
kindly be accepted as prayed for.

APPELLANT

THROUGH
. i@

M. ASIF YOUSAFZAI
(Advocate Supreme Court)

7

ASAD MAHMOOD
(Advocate High Court)

I, Rahat Shah, solemnly affirm and declare that contents of rejoinder are
correct and true to the best of my knowledge and belief and nothing have

DEPONENT -

|
|
e AFFIDAVIT
been concealed from this Honourable tribunal.




