
RFFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL.

PESHAWAR.

NO. /2023

GOVT OF KPKVS

APPLICATION FOR FIXATION OF THE ABOVE TITLED APPCAC AT

PRINCIPAL SEAT. PESHAWAR

Respectfully Sheweth:

That the above mentioned is pending adjudication before
this Hon'ble Tribunal in which no date has been fixed so far.

That according to Rule 5 of the Khyber Pakhtunkhwa Service Tribunal 
Rules 1974, a Tribunal may hold its sittings at any place in Khyber 
Pakhtunkhwa which would be convenient to the parties whose 
matters are to be heard.

1.

2.

That it is worth mentioning that the offices of all the respondents 
concerned are at Peshawar and Peshawar is also convenient to the 
appellant/applicant meaning thereby that Principal Seat would be 
convenient to the parties concerned.

That any other ground will be raised at the time of arguments with the 
permission of this Hon’ble tribunal.

3.

4.

It is therefore prayed that on acceptance of this application 
the appeal may please be fixed at Principal Seat, Peshawar for 
the Convenience of parties and best interest of justice.

Appellant/Applicant

Dated: ^1 j
NOOR MOHAMWIAD KHATTAK
ADVOCATE SUPREME COURT

Through
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL.

PESHAWAR

SERVICE APPEAL NO._M^^2023

f"
*f/.

Mst. Sima Gul, Principal (BPS-19),
GGHS Miran Shah, District North Waziristan under transfer to 

GGHSS Kotka Bilwar Khan, District Bannu.

APPELLANT

VERSUS

1- The Government of Khyber Pakhtunkhwa through Secretary 

Elementary SiSecongiary Education Department, Khyber Pakhtunkhwa, 
Peshawar.

2- The Director Elementary& Secondary Education, Khyber Pakhtunkhwa, 
Peshawar.

3- The District Education Officer (F), North Waziristan.
4- The District Education Officer (F), Bannu.

RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT. 1974 AGAINST THE IMPUGNED
TRANSFER ORDER DATED 21.06.2023 COMMUNICATED ON
12.07.2023 WHEREBY THE APPELLANT HAS BEEN
TRANSFERRED FROM NORTH WAZIRISTAN TO BANNU IN
UTTER VIOLATION OF TRANSFER/ POSTING POLICY AND
AGAINST THE APPELLATE ORDER DATED 08.08.2023 

.c-;ii^rjt,^-4(aWHEREBY THE DEPARTMENTAL APPEAL HAS BEEN 
REJECTED/ FILED ON NO GOOD GROUNDS.

PRAYER:
That on acceptance of this appeal the impugned transfer order 
dated 21.06.2023 to the extent of appellant at serial No. 2 and 

appellate order dated 08.08.2023 may very kindly be set aside 

and the appellant be retained at GGHS Miran Shah North 

Waziristan. Any other remedy which this august Tribunal 
deems fit that may also be awarded in favor of the appellant.

R/SHEWETH:
ON FACTS:

Brief facts giving rise to the present appeal are as
under:-

1- That appellant id the employee of the respondents department and 

performing her duty as Principal (BPS-19) with zeal and zest and up to 
the entire satisfaction of her superiors.



2- That while performing her duty as Principal in GGHS Miran Shah North 

Waziristan, the appellant was transferred to GGHSS Kotka Bilwar Khan 

Bannu vide impugned notification dated 21.06.2023. Copy of the 

notification is attached as annexure

r

,.A.

3- That it is pertinent to mention here that the impugned notification was 

communicated to the appellant through her what's app by the DEO 

North Waziristan on 12.07.2023. Copy of what's app cutting is attached 

as annexure B.

4- That it is worth mentioning that vide notification dated 02.08.2023 one 

Miss Memona Akhtar SST (BPS-16) was assigned the responsibilities of 
the principal of the ibid school as additional charge. Copy of notification 

dated 02.09.2023 is attached as annexure C.

5- That appellant feeling aggrieved from the impugned transfer 

notification dated 21.06.2023 communicated on 12.07.2023 preferred 

departmental appeal on 12.07.2023 before the appellate authority 

which has been rejected vide appellate order dated 08.08.2023 on no 

good grounds. Copies of the departmental appeal and appellate order 
are attached as annexure D&E.

6- That appellant having no other pfficacious remedy but to file the 

instant appeal on the following grounds amongst the others.

GROUNDS:

A- That impugned transfer notification dated 21.06.2023 communicated 

on 12.07.2023 and appellate order dated 08.08.2023 issued by the 

respondents are against the law, facts, norms of natural justice and 

materials on the record hence not tenable and liable to be set aside.

B- That appellant has not been treated in accordance with law and rules 
by the respondent department on the subject noted above and as such 

the respondents violated Article 4 and 25 of the Constitution of Islamic 

Republic of Pakistan 1973.

C- That the impugned transfer notification dated 21.06.2023 

communicated on 12.07.2023 is violative of Clause-! of 
transfer/posting policy of Provincial Government as the same is not in 

the best interest of public service. Copy of Transfer posting policy is 
attached as Annexure .F

D- That according to the transfer and posting policy of the respondent's 

right person for the right job shall be posted, hence the impugned 

transfer notification and the subsequent notification dated 02.07.2023 

whereby a junior officer of BPS-16 has been assigned with additional 
responsibility as Principal of the school.

E- That the impugned transfer notification dated 21.06.2023 

communicated on 12.07.2023 appellate order has been issued by the
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respondents in arbitrary and mala fide manner, therefore, the same is 

not tenable in the eye of law and liable to be struck down.

F- That the impugned transfer notification dated 21.06.2023 

communicated on 12.07.2023 and appeliate order are not passed in 

the pubiic interest which is ciear violation of judgments passed by this 

Honourable tribunal and Peshawar High Court, Peshawar. Copies of 
the judgments are attached as annexure G.

G-That it is worth mentioning that the Election Commission of Pakistan 

vide notification dated 22.01.2023 banned all kinds of 
transfers/postings in the provinces of Khyber Pakhtunkhwa and 

Punjab. Copy of the Notification dated 22.01.2023 is attached as 
annexure H.

H- That appellant seeks permission to advance other grounds and proofs 
at the time of hearing.

It is therefore, most humbly prayed that the appeal may kindly 
be accepted as prayed for.

Dated: 09.08.2023

APPELLANT
Through:

NOOR MOHAMN^D KHATTAK, 
ADVOCATE SUPREME COURT

KAMRAN KHAN
UMAR^I^OQ MOHMAND

^^^OD JAN 

ADVOCATES

&

AFFIDAVIT
I, Mst. Sima Gul, Principal (BPS-19), GGHS Miran Shah, District North 

Waziristan under transfer to GGHSS Kotka Bilwar Khan, Bannu do hereby 

solemnly affirm that the contents of this Appeal are true and correct to the 

best of my knowledge and belief and nothing has been concealed from this 
Honorabis-Tribunal.

DEPO



, V

$

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL.
PESHAWAR

SERVICE APPEAL No. /2023

SIMA GUL VS EDUCATION DEPTT:

APPLICATION FOR SUSPENSION OF THE OPERATION OF THE
IMPUGNED NOTIFICATION DATED 21.06.2023 & NOTICE
DATED 04.08.2023 TILL THE DISPOSAL OF THE SERVICE
APPEAL.

R/SHEWETH:

That the above-mentioned appeal along with this application has 

been filed before this august service Tribunal in which no date has 
been fixed so far.

1-

That petitioner filed the above-mentioned service appeal against the 

transfer notification dated 21.06.2023.
2-

That in pursuance to the transfer notification a notice dated 

04.08.2023 for vacation of accommodation has also been issued. 
Copy of Notice is attached as Annexure

3-

/'l.

That all the three ingredients necessary for the stay is in favor of 
the petitioner.

4-

5- That the transfer notification dated 21.06.2023 had been issued by 
the respondents in utter disregard of judgment and, law and 
prevailing Rules.

It is therefore, most humbly prayed that on acceptance of this 

application the operation of the notification dated 21.06.2023 and 

Notice Dated 04.08.2023 may very kindly be suspended till the 
disposal of the instant service appeaL-.

APPLICANT
THROUGH:

NOOR MOHAMMAD KHATTAK 
ADVOCATE SUPREME COURT
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BETTER COPY OF THE PAGE NO. C

GOVERNMENT OFKHYBER PAKHTUNKIIWA 
ELEMENTRY & SECONDAR Y EDVCA TION 

DEPARTMENT

Dated Peshawar the June 2 P‘, .2023

NOTIFICATION

No.SO(S/F)E&SED/4-16/2022/Dosting/transfcr Consequent upon the approval of the 

Competent Authority and subsequent NOC issued by the Election Commission of Pakistan 

vide letter No. F.IO (l)/2023“Elec-II dated 11.03.2023, the following transfer/posting are 

hereby ordered, with immediate effect.

S.No Name /Designation RemarksFrom To

, 1. Mst Shabina Rehman GGFIS No.l GGCMHS No.2 AVP

Principal (BS-19) Lakki CitySarai Naurang 

Lakki Marwat

2. Mst Saima Gul GGHS Miran GGHSS Kotka AVP

Principal (BS-19) Bilwar KhanShah North

Wazirstan Bannu

SECRETARY TO GOVT: OF KHYBER PAKHTUNKHWA 
E & SE DEPARTMENT

Endst: of even No. & date

A'fTE^ED
be/riiQ copy

■‘>dvocai:e
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BETTER COPY OF THE PAGE NO.

r
GOVERNMENT OF KlIYBER PAKHTUNKHWA
ELEMENTRY&SECONDARY EDUCATION
“ ' DEPARTMENT

Dated Peshawar the June 2V\ .2023

NOTIFICATION

No.SQ(S/F)E&SEP/4-16/2022/DOsting/transfcr Consequent upon the approval of the

Competent Authority an^ subsequent NOC issued by the Election Commission 

vide letter No. F.IO (l)/2023-Elec-II dated 11.03.2023, the following transfer/posting are

ofPakistan

hereby ordered, with immediate effect.

, RemarksName /Designation From, ToS.No
0 . GGCMHS No.2 AVPMst Shabina Rehman GGHS No.l1. ,

Principal (BS-19) Lalcki CitySarai Naurang

Laklci Marwat

Mst Saima Gul GGHSS Kotka AVPGGHS Miran .2.
Bilwar IGianPrincipal (BS-19) Shah North

Wazirstan Bannu

SECRETARY TO GOVT: OF KlIYBER PAKHTUNKHWA
E & SE DEPARTMENT

Endst: of even No. & date

. •
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BETTER COPY OF THE PAGE NO. ^

OFFICE OF THE DISTRICT EDUCATION OFFICER MALE

NORTH WAZIRSTAN DISTRICT
C'?

Dated 02.08.2023

No 7198-7204/DEO(F)NWTD

NOTIFICATION

In pursuance of worthy Secretary Education Khyber Pakhtunkhwa Peshawar 

transfer order Notification No. F. 10 (l)/2023-Elec-II dated 11.03.2023. Miss Memona 
Akhtar SSt GGHS Civil Colony miranshah is hereby nominated/declared as incharge of 
the school for supervision and look after the school's learning process in the interest of 
public service.

TORs:

1. She is further directed to look after newly planted trees provided by Pak army.
2. Pay special concentration to enroll children.
3. She is completely responsible of the administration as well as functioning of Bio- 

Metric , device, ensuring teaching/non-teaching staff attendance and maintains 
separate attendance register for Primary and High sectbion.

(ANIQA HUMA TAUQEER)

DISTRICT EDUCATION OFFICER

NORTH WAZIRSTAN DISTRICT.

£,:fTE0f

to be/xciiiocaze
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To,

The Honorable Secretary,
Elementary & Secondary Education Department, 
Peshawar.

SUBJECT;

Respected Sir,

With due respect it is stated that today on 12th July 2023,1 come to know about 

my transfer order through a WhatsApp Group. Where a letter was shared by 

the District education officer (F) which stated my transfer order to Bannu.

Sir. The transfer letter was initially issued on 2V^June 2023 buttill now I haven't 

been informed officially by any letter by the department, it's already 23 days 

passed to it.

i have performed my duty honestly and punctually from the date of charge 

assumptions of the said post.

The district administration and education department appreciate all kind of 

activities of the undersigned regarding my job.

Sir, it is brought to your kind notice that I am neither under any kind of report 

or complaint nor have I demanded my transfer to Bannu but still I got 

transferred during ban.

Sir my promotion to grade 20 is due near and I am waiting for it, So It's an 

humble request that the transfer order may kindly be cancelled and let me 

continue my services in ,the North Waziristan in the best of public interest.

I shall be very thankful to you for this act of kindness.

CANCELLATION OF TRANSFER

Dated:12/07/2023

SIMAGUL
Principal

GGHS Civil Colony 
Miran shah NWTD

attested
1/7 ,

be
/Advocateto



COVT.OF KHYBER PAKHTUNKHWA
ELEMENTARY & SECONDARY EpUCATfOND PEPARTMENT

Etnaiit iigst(gn9fftS9FMfCamNliSi9M 
091^0223588

Dated Poahowar tho Auau»t 8*^. 2023!fciSbtS/FlE&SED/4-16/2023

To

SimaGul 
Principal :(DSr19)
GGHS Ko^a BllawarKhan Bannu. 

Subject: APPEAL against transfer

l am directed to refer to the subject noted above and to convey that ydur 

appeal has,been filed being out of merit, please.

- $ECtlON officer (S/F)
(SHA

Endst of even No. & Date:
Copy forwarded for information to: PS to Secretary, E&SE Department.

>■

SEGTIdJroFFICER ($/F)

a:rTE#TED

to
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xii)

.
Outside tlic Secretariat 

Officers of the all Pakistan Unified 
Group i.c; DMG, PSP including Provincial 
Police.Offlcers in BPS-18 and above,

1. Chief Sec'retai7 in consultation.with 
;Establishmcnt Department' I" and 

Department .xonceffied ^with 
.ihe Qpproval.oflhc Chief Minister.

■ ■ •:
I

-J .

2. Other officers in BPS-17and above to be
posted against scheduled posts, or posts 
nonnally held by the APUO, PCS(HG) and ’ 
PCS(SG).

. 'I

-do-
j:

3. Heads of Attached Departments and other
Officers in B-19 & above in all . the 
Departments.

-1

: •do*--.
i'

III the Secrinarluf
?:1. Secretaries- •?•Chief Secrctaryiwith the approval of

Ihe Chief Minister.!

2. Other Officers of and above the rank 
of Section Officers:
a) Within the Same Department '

b) Withiii the Secretariat from one 
Department to another.-

• Secretary of the'Department 
'.conceme'd.- ■*' .
-Chief.secretary/Secfetary' • 
.Establishments -

• •:
‘

*.•
3. Officials up to the rank of Supcrinlendenl:

a) Wiiliin the same Departmem
•.1 ;■

I

^Secretary • --ofV- • the - "''Department 
•concerned.'r

b) ;T6 and from an AlUichcd Department • i

■Secretary of the Dept in consultation 
with Head of Attached.Department 
•concerned,

c)Within the SecretafiaVfrom one 
Department to another .

»•'
t

.Secretary (Establishment) .•|
. ', _______-- " f-': •.■:■ i..

.!

-
I,

f xiii) J Wliile'considering-posiiiig/irahsfer proposals all'the concerned authoriticIshaU keeD 
^ in mind the following::, . ^ ^

■ ' 'V ■

/ . P°stinB of proper persons on proper posts, the Perfoi-mance
, Evaluation Report/annual confidential reports,.past-and p-esent record of 
• service, perfomiancc on post held-presently and in tKe past-and general

i)5
b) Tcmire OB ptesk.post.-M-also U bfe intorctt

posllliylransfets s\\a\\ be'ml\\e best public interest. I - .

: .-
■. -i

a) ) To ensure the ;

V

t*

.'ri ,

:

- 'Added vide Urdu circular Idler Nu:SOR-VI (E& AD)/1.4/2005, dated 9-9-200'5.'>:

-i 1

n-E.D.r-.'i'Tc;.
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I. - Posting-Trnnsfci-Policy - updated Hino Jan.’JOD'J* ; •• ------------------------------------------------------------ 3

xiv) Government serviints including District Govt, employees.feeling aggrieved due to the
orders of posting/trunsfer authorities may seek remedy from the next higher'authority .
/ the appointing authority a.s tlie case may be through'; an .appeal to be :submitted .• 
within seven days of the receipt of such onlcrs..Such appeal'shallibe:dispOBed.of 
within fifteen days. Theioption of appeal-against posting/ transfer orders could;be-: ; 
exercised only in the following cases.

i) Pre-maturc posing/tran.sfcr or posting transfer in violation of the provisions 
of this policy.

j;
it ’•:

'*• v-

5*.

:

ii) Serious and grave personal (humanitarian) grounds.

To streamline the postings/iransfcrs in the District Goyemmeht and to remove' 
any irntfint/confesions in this regard tiie provision of Rule 25 of the North WesfFrontief 
Province District Government Rules of Busiitess 2001 read with schedule '- TV thereof is 
referred. As per schcdule-lV. the posting/iTUiisfemng authorities for the officers/officials 
shown against each are as under:-

1
2.

:• .
\ :•
t

Authority,OfllcersS. No.
Provincial Government.Posting of Dishict Coordination Officer • and 

Executive District-Officer in a Disti’ict. ;
1.

I
I . ' PrdvinciaT'Govemt tent'Posting of District Police Officer.2.

Provincial GovernmentOther Officers in DFS-17 and'uhove posted in thc 
District. - . ■

3.-
j.

Executive^ District \ Officer, in, 
:consultation '.with District: 
Coordination Officer. .

Official in BPS-16 and below4.

i'

3. As per Rule '25(2), of' the Rules mentioned above the District Coordination 
Deparlincnc shall consult the Government if it is proposed to: - .

a) Transfer (lie holder of a tenure post before- the'completion of hi's 
tenure or extend the period of his tenure.

. b) Require-an officer to hold charge of more-than one post for a period- 
exceeding two months.

4, lam further directed to request that the above noted policy may be strictly observed 
/implemented.

•

\

\ ' *
j

. /.t

t

All concerned are requested to ensure that tenures of the coricemed ofTicers/officiais 
arc invariably mentioned in summaries submiltedMo the Competent. Authorities for 
Posting/Transfer. -

. [AtithorUy: Latter No: SOR-VI/E&AD/l-<1/2003 dated 24-6-2003}: ■ f

;\
;•

i

J

1 It has been decided by the Provincial Government that postin^tra.nsfer-ordcvs of all 
the officers up to BS-19 except Heads of Attached Departments irrespective df-grades will be 
notified by the concerned Administrative DepartmentSiwith prior approvaljof the Competent 
Authority obtained on the Summary. The Notifications/orders-.should be. issued as per 

. specimen given below for guidance. • . . i

t
• t..

* •.
•i

.. ' V :•

DS-20 'and above' and.-iHeads'of Attached 
Departments (HAD) .shall be issued by-the Establishment Department and the Administrative 

- Deparlmenls shall send approved Summaries to E&A : Department fof issuance of 
Notifications.

All posting/transfer orders of

/:
;

e.
■:

i

a'EDjT.TTE.^
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S C M R 439

Cotirl of Pakistani

{’soscrttr Qa/i Fac/. Isa and Ainiii-ml-Din Khan, JJ 

PROVINCK OF SINDH and others—-Petitioners 

Ve rs us

SMAHZAD HUSSAIN TALPUR—Respondent

Civil Petition No. 407-K of 2019, decided on 30tli December, 2021.

(Against the judgment dated 15.03.2019 passed by the Sindh Service Tribunal at Karachi in . 
Service Appeal No. 815/2017)

(a) Sindh Civil Servants (Appointment, Promotion and Transfer) Rules, 1974—

---.-R. 4(1)—Siiidh Public Service Commission (Functions) Rules, 1990, R. 3(l)(i)—Special Auditor,
C ooperative. Societies—-Appointment, legality of-—Special Auditor was required to be selected by the 
I lovincial Public Service Commission ('the Commission')—Special Auditor was a grade 17 post and 
ihc Scctclaiy, Cooperative Societies was not authorized to either select or appointed person in Grade

7/**

17.

Perusal of'the original file and documents pertaining to the appointment of the respondent as 
Special Auditor, Cooperative Societies showed 'only the relevant notification appointing the ‘ 
respondent; there is nothing therein regarding the number of persons who had applied for the position 
of Special Auditor, how many had participated in the test and interview, the results of such test and 
interview, and culminating in a seriatim listing of the applicants in the order of merit - the merit list.
I he respondent was pre-selected and appointed by the Secretary, Cooperative Societies and this 
done wurTout making him take shy test and/or interview

was

Ihe Secretary issued the notification appointing the respondent by using the ubiquitous 
competent authority, without disclosing .the designation and name of the competent authority. Secretary . 
also did. not disclose that he himself was the competent authority in respect of appointments to a Grade 
Ui position. To enable himself to appoint the respondent, the Secretary illegally downgraded the 
position of Special Auditor from Grade I7 to Grade 16, and, to ensure that the nexus between him and 
the respondent went unnoticed the Secretary did not mention the full name of the respondent in the 
nolificalion and left out the names shared between them-'Mir'and'Talpur'.

Special Auditor was required to be selected by the Provincial Public Service Commission {‘the 
CQjnmission ). Special Auditor was a Grade 17 post and the Secretary was not authorized to either 
select or appoint a person in Grade 17. In selecting and appointing the respondent as Special Auditor' 
the Secretary had acted illegally. Respondent was not selected by the Commission yet he 
appointed as Special Auditor, and, it would,not make a difference even if it be accepted that the post of 
Special Auditor was in Grade 16 because selection to Grade 16 posts was also to be done by' the 
C ommissipn. Appointment of respondent as Special Auditor was patently illegal.
(b) Civil service— .

term

was

\ —Appointment—Use of the term
memorandums, instructions.

"competent authority" in notifications, orders, olfice 
letters and other communications—Deprecated—Using the 

competent authority' but without disclosing such person's designation and name is against public 
policy and also against the public interest since it facilitates illegalities to be, committed and protects 
those" committing them. - . •

term

. It is an individual who holds a. particular position and by virtue of such position 
power, Merely mentioning the competent authority without disclosing the designation and name of the 
person who is supposed to be the competent autliority is utterly meaningless. Non-disclosure serves to
obfuscate and enables illegalities to be committed.

exercises

^lQe|v22J 1:41 Ai\i-V- r— C"i1 ul'l) • I t:.lb.
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‘ •
of vague and'imprecise language, such ^s, the competent authority, in legal matters is 

anathema and oftentimes results in avoidable disputes, which unnecessarily consume time and 
/^^blic resources. The use of accurate and precise language helps, avoid disputes. Osing the term the 

competent authority but without disclosing sUch person's designation and name is against public policy 
and also against the public interest since it facilitates illegalities to be committed and protects those 
commiltirTg them. Every functionary of the government,, and everyone else paid out ot the public 
exchequer, serves the people; positions of trust cannot be misused to appoint one's own or to illegally

The use

exercise po^ver. • . . , .

There is a need to put a stop to the use of the illusive and elusive term - the competent authority 
without disclosure of the competent authority's designation and name. Therefore, all the Provincial 
Governments, Registrars of the Supreme Court and all High Courts, and through the Registrars of the 
High Courts all District and,Sessions courts, are required to issue requisite orders/directions that they 
and their respective functionaries, semi-government and statutory organizations whenever issuing - 
notifications, orders, office memorandums, instructions, letters and other communications must 
disclose the designation and the name of the person issuing the same to ensure that it is by one who is 
legally authorized to do so, and which will ensure that such person remains accountable.

Saulat Rizvi, Additional Advocate-General, Sindh, Ghulam Rasool Mangi, Advocate-on- 
Record, Ali Gul Sanjrani,.Deputy Secretary and Abdul Latif Qazi, Deputy. Registrar for Petitioners,

Mukesh Kumar G. Karara, Advocate Supreme Court along with Respondent and M. Iqbal Ch., 
Advocate-on-Record (absent) for Respondent.

• Date of hearing: 30th December, 2021. 

JUDGMENT

Qazi Faez Isa, J. This petition has been filed challenging the judgment of the Sindh Service 
rribunai at Karachi {'the'Tribunar), which allowed the respondent's appeal and set aside the order 
dismissing him from the position of Special Auditor in the 'Cooperation Department'. The learned 
Additional Advocate-General, Sindh ('AAG') says that the 'Cooperation Department' is another name 
(or the Cooperative Department. However, he states that the Sindh Government Rules of Business, 
1986 refers to the department as the Cooperative Department. The petitioners are well advised to refer 
to departments by the names mentioned in the said Rules, and not to cause needless confusion.

2. The learned^AAG stales that the respondent was terminated from service because he was 
illegally selected and appointed to the post of Special Auditor by the Secretary of the department. This 
post could only be fiUed-in by inviting applicants through advertisements which set out the eligibility 
criteria and testing their abilities/competence by the^ Sindh Public Service Commission ('liie 
Commission'). The Commission would then recommend the candidate who had attained the highest 
marks for appointment. Referring to the Sindh Public Service Commission (Functions) Rules, 1990' 
('the Commission's Rules') he states that the position of Special Auditor is a grade 17 position and as 
per the Commission's Rules the selection to a grade 17 position can only be done by the Commission.
I'o support his contention that the position of Special Auditor is a grade 17 position the learned AAG , 
lias referred to the Budget Books of the two years preceding the respondent's appointment which show 
that Special Auditor is a grade 17 position. The learned AAG states that the respondent was appointed 
by Mr. Ijaz-ul-Haq Talpiir ('the Secretary'). However, before* appointing the respondent the Secretary 
downgraded the position of Special Auditor to a grade 16, which he did because a Secretary is 
authorised to make grade. 16 appointments, as provided in the Sindh Civil Servants (Appoinlment, 
I'romotion and Transfer) Rules, 1974^ ('the Appointment Rules'). The learned AAG submits that, even 
if it be conceded that the position of Special Auditor was a grade 16 position then too selection to this 
post had to be made by the Commission m terms of Rule 3(l)(i) of the Commission’s Rules.

3. The petitioners initially contended that the Secretary -was the respondent's brother but in the 
absence of such proof the learned.AAG withdrew this allegation. However, the learned AAG points out 
that the Secretary and.the respondent resided together at the same address which was E-92, Block-H. 
Pakistan Employees Cooperative Housing Society, Karachi (as confirmed by their identity cards) and 
there was a close ne.xus between them; Therefore, the Secretary had a conflict of interest and should
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(^y
_ tio) have appointed the respondent, but he did not disclose his connectroli'^and resultant.coiitlicl, and 

'^d not obtain permission to appoint the respondent. He submits that the respondent was appointed 
■ noiilicalion dated 10 May 2013 ('the Notification') as Special Auditor and this was done by

concealing the identities and the connection between the Secretary and the respondent. To appreciate 
this contention the Notification appointing the reiipondent is reproduced hereunder:

COOPERATION DEPARTMENT GOVERNMENT OF SINDH 

Karachi dated the 10th May, 2013 

NOTIFICATION : .

N.O. S.O..(C-II)i-l 12/2013. On the recommendation of the Departmental Selection Comniiltcc 
and with the.approval of the competent authority, Mr. Shahzad Hussain son of Ghuiam Rasool 
is hereby appointed as. Special Auditor, Cooperative | Societies in Cooperation Deparlmeiit ■* 
(BS-16) i.e. R’s. 10000-800-34000 on regular basis with immediate effect. - ^ -

On his appointment he is posted as Special Auditor, Cooperative Societies Hyderabad against 
an existing vacancy with immediate effect.

SECRETARY TO THE GOVERNMENT OF SINDH

\

. >

1 he learned AAG says that the Notification refers to 'Shahzad Hussain', however, the 
respondent's name (or complete name) was 'Mir Sliahzad Hussain Talpur', which was also the name 
under which he had filed the appeal before the Tribunal. He further submits that the Secretary himself 
was the designated competent authority in respect of making appointments to grade 16 positions but . . 
the Notilication did not disclose this and the Secretary also did not disclose his name under his 
signature. Structuring the Notification in this manner, and by concealing the designation and name of 
the competent authority, enabled the Secretary to illegally appoint the respondent.

The learned AAG next contends that’the respondent was dismissed from service on 10 Febiuciry 
2014 and the respondent belatedly filed departmental appeal on 2 November 2017. Therefore, since the ‘ 
departmental appeal was filed well beyond the prescribed thirty days period the Tribunal should have 
dismissed the appeal filed before it

4.

on this ground alone. However, the belated filing of the 
departmental appeal was condoned by categorizing the notification dismissing the respondent from 
service as a void order and that.such a void order could be assailed at any time. The learned AAG 
submits, that the order dismissing the respondent from service iwas passed in accordance with the law 
and could not be categorised as a void,order. And, having entertained the appeal the Tribunal held that 
since in an identical case the sarhe relief was granted it could not be denied to the respondent, which 
the learned AAG says was not correct because' the referred. case was in respect of lower grade 
employees who were not required to be selected by the Commission. ■ ,

5. The learned Mr. Mukesh Kumar Karara represents the respondent and supports the impugned 
judgment. He states that the re.spondent and the Secretary were not brothers and it was a coincidence 
that they were living at the same address. He submits that the respondent met the requisite criteria 
nientioi^ in the advertiserneni; issued by the Cooperative Department and he could not be penalized 
because of any alleged illegalities committed by the Department in appointing the respondent.

We have heard the learned counsel and with their assistance also examined the documents on 
record. We had directed the petitioners (vide order dated 20 December 2021) to produce the original 
file and documents pertaining to the appointment of the respondent to ascertain how he came to be . 
appointed as Special Auditor. Such file/dbcuments have been exarnined by us and the learned counsel 
lor the respondent and contain only the Notification appointing the respondent. There is nothing 
therein regarding the number of persons who Had applied for the position of Special Auditor, how 
many had participated in the test and interview, the results of such test and interview, and culminating 

. in a seriatim listing of the applicants in the order of merit - the merit list. It is clear that the respondent 
was pre-selected and appointed, by the Secretary and this was Jione without making him take any test 
and/or interview; - .

6.

The Secretary issued the Notification’dated 10 May 2013 appointing the respondent by using 
the ubiquitous term competent authority, without disclosing the designation and name of the competent '

7.
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Iri Y-T-
M-:'- .



imp©<€fit authority in respect o(ai^fi\ority. The Secretary also did not disclose that he. himself was the co 
■ ^nointments to a grade 16 position. To enable himself to appoint the respondent, the Secretary 
'"^Tcgally downgraded the position of Special Auditor from grade 17 to grade 16. And, to ensure that the 

between him and the respondent went unnoticed the Secretary did not mention the full name ol
. the respondent in the Notification and left out the names shared between them - Mir and Talpur. .

nexus

8. 'I'he respondent was terminated from service vide notification dated 10 February 2014. which is 
■ reproduced hereunder: '

. COOPERATION DEPARTMENT GOVERNMENT. OF SINDH

Karachi dated the 10th February, 2014

notification
No. SO(C-II)1(16)/2008. With the approval of the competent authority the services of Mr. 

Shahzad Hussain, Special Auditor. Cooperative Societies (BS-16) Hyderabad are hereby 
terminated with immediate effect oh the grounds that the post of Special Auditor Cooperative 
Societies (BS-16) is to be filled through Sindh Public Service Commission and the above said 
post has not taken from the puryiew of Sindh Public Service Commission at the time of 
appointment of Mr. Shahzad Hussain by the. Competent Authority i.e. Chi'ef Minister Sindh. ,

. s- (ALT AHMED LUND)

SECRETARY TO THE GOVERNMENT OF SINDH

The reason given for terminating the respondent from service was that only a person selected 
by the Commission could be appointed to the position of Special Auditor and that the Secretary was 
not the competent authority to appoint the respondent. Therefore, since the selection and the . 
appointment of the respondent was illegal he was terminated from service. ‘

9. To determine whether a Special Auditor could be selected by the Cooperative Department and 
whether the person selected could be appointed by the Secretary we need to consider the applicable 
law and rules. The Sindh Civil Servant Act, 197:3^ governs the appointment of those in 'the seiwice of 
Pakistan in connection with the affairs of the Province of Sindh'."^ Section 5 of the Sindh Civil Servants 
Act, 1973 states, that; , , -

5. Appointments.—Appointments to a civil service or a civil post in connection with the affairs 
of the Province shall be made in the prescribed manner by Government or by a person 
authorised by it in that behalf.^

Rule 4 of the Appointment Rules,^ made pursuant to the Sindh Civil Servants Act, 1973^,
prescribes, that:

4. (1) The authorities competent to make appointment to the various posts shall be as follows:

Appointing AuthorityPostsS.No.
Secretary concerned.Posts sanctioned in Basic Scale-166.

10. The Sindh Public Service Commission Act, 1989^ was enacted to establish the Sindh Public 
Service Commission. The functions of the Commission are stipulated in section 7, the relevant portion 
whereof, is reproduced hereunder:

7 . Functions pf the Com mission.-"The Rinctions of the Commission shall be- 

(i) lo coiiduci tests and examinations for recruitment for initial appointment to - 

(a) such posts connected with the affairs of the Province of Sindh;

Pursuant to the Sindh Public Service Corhmission Act, 1989 the Sindh Public Service 
Commission (Functions) Rules, 1990^ were enacted, rule 3.(l)(i) whereof stipulates, that;

!5-Sep-22. I l.: l I .xi or(v
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3. (1) The Commission shall, subject to other provisions of these rules, conduct tests for initial 
recruitment to- » \

4 -

(i) civil posts connected with the affairs of the Province in basic pay scale 11 to 22 except 
those specified in the Schedule; .

i 1., The abovementioned laws stipulate that in respect of higher grades it is the Commission which 
selects candidates, and does so after conducting requisite tests. A Special Auditor was required to be 
selected by the Commission. The respondent was not selected by the Commission yet he was appointed 
as Special Auditor. And, it would not make a difference even if it be accepted that the post of Special 
Auditor was in grade 16 because selection to grade 16 posts is also to be done by the Commission.

12. Special Auditor was a grade 17 post and the Secretary was not authorized to either select or 
appoint a person in grade 17. In .selecting and appointing t;he respondent as Special Auditor the 
Secretary had acted illegally. Assuming, for the sake of argument alone, that the Secretary could have 
selected and appointed a Special Auditor it could only be after conducting the requisite departmental 
lest/interview of all applicants, but this too was not done.

13. Ihe appointment of the responderit as Special Auditor was patently illegal. The learned Mr.. 
Mukesh Kumar Karara concedes that appointment to the post of Special Auditor was to be made after 
selection ol the candidate by the Commission. In these circumstances it is not understandable how the 
Tribunal could categorise the; respondent's termination order to be a void order. The Tribunal 
overlooked the relevant laws (mentioned above) and disregarded the statutory period within which-the 
departmental appeal had to be filed by the respondent. The-Tribunal's impugned judgment is clearly 
not sustainable and has to be set aside. -

14. We are constrained to observe that the Secretary in concealing his designation and name, and by 
not disclosing that he was the competent authority, succeeded in appointing the respondent. The 
Secretary issued the Notification which shielded himself in the anonymous cloak of the competent 
authority and one wh\ch also concealed his connection with the respondent.

15. Whenever the Constitution grants power to an individual it mentions the person’s position/ 
designation, tor instance the .President, the Prime Minister, the Chief Justice, the Governor, el cetera.
I he same also holds true with regard to Federal and provincial laws, including the cited laws and to the 
governments' rules of business. It is an individual who holds a particular position and by virtue of such

-position exercises power. Merely mentioning the competent authority without disclosing the 
designation and name of the person .who is supposed to be the competent authority is utterly . 
meaningless. Non-disclosure serves to obfuscate and enables illegalities to be committed. In this case 
the Secretary was not authorized to appoint the respondent but managed to do so by donning the 
competent authority cloak. We are not at all persuaded by the contention of the respondent's counsel 
that the respondent should not be penalized for the illegalities committed by the department; The 
respondent was illegally selected and appointed by the Secretary and his selection/appointment is not 
sustainable nor is it such a minor transgression that it could be condoned.

16. We may also observe that the use of vague and imprecise language, such as, the competent 
authority, in legal matters is an anathema and oftentimes results in avoidable disputes, which 
unnecessarily consume time and public resources.. The use of accurate and precise language helps 
avoid disputes. Using .the term the competent authority but without disclosing such person's 
designation and name is against .public policy and also against the public interest since if facilitates

- illegalities to be committed and protects those committing them. Every functionary of the government, 
and everyone else paid out of the public exchequer, serves the people of-Pakistan; positions of trust 
cannot be misused to appoint one's own or to illegally exercise power.

^ 17. For the reasons mentioned above, this petition is converted into an appeal and allowed and the
impugned judgment of the Tribunal is set aside. We are also convinced that there is a need to put a stop 
to the use of-the illusive and elusive term - the competent authority without disclosure of the 
competent authority's designation and name. Therefore, the governments of Sindh (petitioner No. 1), 
Baiochistan, Khyber Pakhtunkhwa, Punjab, the Government of Pakistan, Registrars of the Supreme 
Court and all High Courts, and thfough.-the Registrars of the High Courts all District and Sessions
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onuas.. iwc required to issue requisite orders/directions that they and'iheit\ respective tunctionaries. 
^^i-goyernment and statutory organizations whenever 'issuing notifications, orders, office 

• yvT.; iViurandums, instructions, letters and other communications; must disclose the designation and the 
na.me of ihc person issuing the same to ensure that it is by one who is legally authorized to do so, and 
which will ensure that such person remains accountable.. Copies of this judgment be sent to the 
Secretary, Establishment Division, Government of Pakistan, to the Chief Secretaries of the provinces, , •

; to the head of the Islamabad Capital Territory, Registrars of the Supreme Court and .all'High Courts 
who are directed to issue requisite orders/ directions and to publish the same in their respective- 
gazettes or ask the concerned government to do so. Compliance report be submitted fqr our 
consideration in chamber by or before I March 2022.

I

M\VA/P-3/SC Appeal allowed. ,

<

4
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PESHAWAR HIGH COURT, PESHAWAR. 
FORM “A

FORM OF ORDER SHEET.
«'

Order or other proceedings with Signature of judge
of parties oi' counsel where necessary

Date of Order 
or Proi:ccding

Serial No of 
order or 
proceeding

321

W.P.NO.3508-P/2022.
28.09.2022.

Mr.Noor Muhammad Khattak, 
Advocate for the petitioners.

Present:-

S M ATTIQUE SHAH;- Through instant writ

petition, petitioners have approached to this court 

with the following prayer:-

"f. An appropriate writ may kindly 
be Issued to declare the Impugned 
notificatton vide dated 22,00.2022 to 
the extent of the term ‘Vompetent 

^Authority’*, as Ineffective upon the 
rights of petitioners, without mandate 

Illegal, uhtawful. 
Impracticable,

of law, 
unconstitutional, 
invalid, void ab Initio and ultra vires in 
light of the Judgments cited as 2022 
SCMR 439 narrafed under the roof of
grounds.

2. Further, a writ of mandamus
may also be kindly Issued directing 
the respondents Np.1, 2, 3. (Provincial 
Government^ defined under Article 
129 of the Constitution of Islamic 
Republic of Pakistan to act strictly In 
accordance wlUi law while 
communicating the respondent No.05 
to keep
notifying/publishing 
directions contained In the Judgment 
cited as 2022 SCMR 439 under proper 
authority In the official Gazette under 
Section 20-A of General Clauses Act 
to fa/re a/ega/effect.

In essence, the petitioners are aggrieved

from notification No.SOH-lll/7-202/2022(Drug

Inspector), issued by respondent No,4 being in

violation of the judgment of the august Apex

him bound for 
the orders/^

2.

/

• /

TEt^1 c/L-jATTEST 
EXAMINE ^

Peshawar HighCouri ^ -'Vt ' /■
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'
¥

2

Court rendered in Province of Sindh and others

Vs. Shahzad Hussain Jaipur, reported as (2022

SCMR439).

Heard. Record perused.

Perusal of the ibid notification would..

3.

4.

reflect that the said notification has been issued

pursuant to the judgment of the Khyber 

Pakhlunkhwa Services Tribunal dated 06.12.2021 

in Service Appeal No. 16578/2020. For ready 

reference, the said notification is reproduced

below;-

NOTIFICATION
SOH-lll/7-2f2/2022(Dmq Inspectort: In compliance of the Services 
Tribunal, Peshawar judgment dated 06.12.2021 in Service Appeal no. 
16578/2020, and consequent upon the approval of competent 
auttiority, the posting/Uansfer orders of the following Chief Drug 
Inspector/Drug Inspectors/Drug Analyst is hereby made with 
Immediate effect.

■

«
RtmirfcsToNimt of Offlctn 

& DwIqniUon 
Syed Muhammad 
Asad Hallml Chlaf^ 
Drug hspector.BS*

From ■S.
No.

Chief Dojg Against the
Inspector (BS- vacant post 
19), District
D.I.Khan___ ____________
Chief Otiig Against the 
Inspector (BS- vacant post 
19). District
Abbottabad 1 ._______

to D6. DC4PS on account of

Chief Pharmacist 
(BP-19). KOA. Kohat

1.

19
Chief Pharmadst
(8S-19), Senitoes 
Hospital. Peshawar'

Tayya’) Abbas
Chief Drug
Inspector BS-19

2.

Mready under report 
Disciplinary proceeding under E4D Rules, 2011

Amin ul Hsq Senior'
Onx) Inspector 
(BS-IO)

3.

Against the
vacant post

Drug
(BS-IS), Drug
Testing
Laboratory
(DTL),
Peshawar

Senior Pharmacist
(BS-18). Services 
Hospital, Peshawar

HussainArif4.
Anatynt BS-18

Against the
vacant post

Drug Inspector 
(BS-iT) District 
Dir Lower

Drug Inspector, (BS- 
17) District Peshawar

Manoor Ahmad
Drug Inspector BS-

5.

17 Against the
vacant post

Drug Inrpector 
(BS-17) District 
Bannu

Drug Inspector (BS-
17) District Dir Lower

Zla Ullah Drug 
Inspector BS-17

6.

to OG, DC4PS on account ofAlready under report 
Disdpllnary proceeding under E4D Rules, 2011

Muhammad 
Shoa'b Khan Drug 
Inspector BS-17 
Shahzada Mustafa 
Anwrr Drug 
Insprctor BS-17

7

Against the
vacant post

Drug Inspector 
(BS-17) District 
Karak

Waiting for posting at 
Directorate of Drug 
Control 4 Pharmacy 
Services, Khyber 
Pakhtunkhwa, 
Peshawar

8.
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Secretary to Govt; of Khyber 
Pakhtunkhwa Health Department.

Ibid notification clearly reflects that the

same fs based upon the judgment of the Service

Tribunal dated 06.12.2021 passed In Service '
♦

Appeal Nb.16578/2020 of the petitioners. In fact 

the petitioners through instant writ petition under 

the guise of the ibid judgment of the august Apex 

Court, seek setting aside of the said notification 

being violative of the ibid judgment of the august 

Apex Court.

The matter of the Impugned notification 

revolves around the posting/ transfers of the 

petitioners which squarely falls within the terms 

and; condition of the service of the petitioners 

provided by’Chapter II of the Civil Servants Act. 

1973, which are indeed amenable to the 

jurisdiction of the Khyber Pakhtunkhwa Service 

Tribunal provided by section 4 of the Service 

tribunal'Act. 1974. The jurisdiction of this court in 

such matter is explicitly barred under the 

provisions of Article. 212'(2) of the Constitution. 

Miss Rukhsana IJaz Vs. Secretary, Education, 

Punjab & others (1997 SCMR 167), Ayyaz 

Anjam Vs. Govt: of Punjab, Housing & 

' Physical Planning Department through 

Secretary and others (1997 SCMR 169), 

Rafique Ahmad Chaudhry Vs. Ahmad Nawaz 

Malik S. others (1997 SCMR 170), Secretary 

Education NWFP, Peshawar and 2 others Vs.

attest
' EXAMINE 

'fi j Peshawar Higl|
:^'TE p

uft
' r : ;■ •■'r. ny
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Mustamir Khan & others (2005 SCMR 17) and

Peer Muhammad Vs. Govt: of Baluchistan

through Chief Secretary & others (2007 SCMR

54).

5. The ibid view of the august Apex Court

has further been affirmed in recent judgment

rendered by the august Apex Court in Chief

Secretary, Govt: of Punjab Lahore and others

Vs. M/s Shamlm Usman's reported in (2021

SCMR 1390), the relevant portion of the ibid

judgment is reproduced below:-

“The High Court bad no Jurisdiction to 
entertain any proceedings In respect of 
terms and conditions of service of a 
civil servant which could be 
adjudicated upon by the Service 
Tribunal. The High Court as a 
constitutional court should always be 
mindful of the Jurisdictional exclusion 
contained under Article 212 of the 
Constitution. Any transgression of 
such constitutional limitation would 
render the order of the High Court void 
and Illegal.”

I Comirig to the contention of the learned

counsel for the petitioners that the impugned 

notification is liable to be set aside being in 

violation of the judgment of the august Apex 

Court reported in the case of Province of Sindh 

Vs. Sbehzad Hussain Talpur (2022 SCMR 439), 

■ the relevant portion of the ibid judgment is

*'

ATTIESfPBO

Peshawi r Hfgti Court
reproduced below:-

”15. Whenever the Constitution 
grants power to an Individual it 
mentions the person’s position/ 
designation, for Instance 
President, the Prime Minister, the 
Chief Justice, the Governor, et cetera. 
The same also holds true with regard 
to Federal and provincial laws,

the

7
%.

«
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including the cited laws and to the 
governments' rules of business. It Is 
an Individual who holds a particular 
position and by virtue of such 
position exercises power. Merely 
mentioning the competent authority 
without disclosing the designation 
and name of the person who Is 
supposed to be the competent 
authority Is utterly meaningless. Non
disclosure serves to obfuscate and 
enables Illegalities to be committed.

. In this case the Secretary was not 
authorized to appoint the respondent 
but managed to do so by donning the 
competent authority cloak. We are not 
at all persuaded by the contention of 
the respondent's counsel that the 
respondent should not be penalized 
for the Illegalities committed by the 
department The respondent was 
Illegally selected and appointed by 

Secretary
selectlon/appointment 
sustainable nor Is It such a minor 
transgression that it could be 
condoned.

and histhe
Is not

16. We may also observe that the 
use of vague and Imprecise language, 
such as, the competent authority, In 
legal matters Is an anathema and 
oftentimes results In avoidable 
disputes, which unnecessarily 
consume time and public resources. 
The use of accurate and precise 
language helps avoid disputes. Using 
the term the competent authority but 
without disclosing such person's 
designation and name Is against 
public policy and also against the 
public Interest since It facilitates 
■Illegalities to be committed and 
protects those committing them. 
Every functionary of the government, 
and everyone else paid out of the 
public exchequer, serves the people 
of Pakistan; positions of trust cannot 
be misused to appoint one's own or 
to Illegally exercise power.

17. For the reasons mentioned 
• above, this petition Is converted Into
an appeal and allowed and the 
Impugned Judgment of the Tribunal Is 
set aside. We are also convinced that 
there Is a need to put a stop to the 
use of the Illusive and elusive term - 
the competent authority without 
disclosure of the 
authority's designation and naipe. 
Therefore, the governments of Sindh 
(petitioner No. 1), Balochlstan, 
Khyber Pakhtunkhwa, Punjab, the

A■TTBSt 
. EXAMIf# 
shawar Hi&ih

D
Pe Court

competent
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Government of Pakistan, Registrars 
of the^ Supreme Court and alt High 
Courts, and through the Registrars of 
the High Courts alt District and 
Sessions courts, are required to 
Issue requisite orders/directions that 
they and their respective 
functionaries, semi-government arid 
statutory organizations whenever 
Issuing notifications, orders, office 
memorandums,' Instructions, letters 
and other communications must 
disclose the designation and the 
name of the person Issuing the same 
to ensure that It Is by one who /s 
legally authorized to do so, and which 
will ensure that such person remains 
accountable. Copies of this Judgment 
be sent to the Secretary, 
Establishment Division, Government 
of Pakistan, to the Chief Secretaries 
of the provinces, to the head of the 
Islamabad Capital Territory, 
Registrars of the Supreme Court and 
all High Courts who are directed to 
Issue requisite orders/ directions and 
to publish the same in their 
respective gazettes or ask the 
concerned government to do so. 
Compliance report be submitted for 
our consideration In chamber by or 
before 1 March 2022.''

Pursuant to the above judgment of the 

august Apex Court the worthy Chief Secretary, 

Government of Khyber Pakhtunkhwa has issued 

a notification No^fLit-1^E&AD/1^20,2a:,dated 

14.02.2022 vide which compliance of the ibid 

judgment was sought in letter and spirit in future. 

However, due to the reasons best known to the 

respondents at the time of issuance of the 

impugned notification the ibid judgment of the 

august Apex Court was not complied with in letter 

and; spirit.

Under the provisions of Article 189 of the 

Constitution the decisions of the Supreme Court 

binding on all other courts. For readyare

/VTTB^
E

High CourtPo<i
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reference the same is reproduced beiow:-

“Any decision of the Supreme Court 
shall, to the extent that It decides a 
question of law which Is based upon or 
enunciates a principle of law. Is binding 
on all other courts In Pakistan."

Given that the decisions of the Supreme 

Court are binding upon all the stakeholders and; 

as earlier discussed the Government of Khyber. 

Pakhtunkhwa has already issued a notification 

qua the compliance of the ibid judgment of the 

august Apex Court in letter and; spirit, however,

mere non-compliance of the ibid judgment of the 

august Apex Court would not confer jurisdiction 

upon this court in a matter which is squarely 

arising out of the terms and; conditions of the 

service of a civil servant. Undeniably the 

decisions of the august Apex Court are binding on . 

each and; every organ of the state by virtue of the

provisions of Articles 189 and; 190 of the

Constitution. It is well settled that a question of

law, pronounced or declared by august Apex ,

Court in terms of Article 189 of the Constitution

has binding effect on all 'functionaries both

, executive and; the judicial authorities. The

superior courts, tribunals have obligation to 

implement and; adhere to the judgment of the 

Supreme Court rendered. Moulvl Abdul Qadir & 

others Vs. Moulvl Abdul Wassay and others

(2010 SCMR 1877).

6. In view thereof the worthy Service/

cT
• ATTES 

EXAMI^
5^7 O EDPeshawar HlgfKCourt
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Tribunal Khyber Pakhtunkhwa is very much 

clothed with the jurisdiction and; authority to

implement the ibid decision of the august Apex 

Court in terms of Articles 189 and; 190 of the

Constitution and; petitioners can validly agitate

the same before the worthy Service Tribunal if

they so wish and; desire.

For what has been discussed above, this ^7.

petition, being bereft of any merit, is hereby 

. dismissed in limine. However, respondents are

directed to Implement and; enforce the ibid , 

judgment of august Apex Court In its letter and; 

spirit. Copy of instant judgment be sent to the 

worthy Chief Secretary for compliance.

JUDGE

'^UDGE “Announced,
Dt.28.09.2022.
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Sc'ivicc Ap/mil h'o.l7(UI/2li22 nilct/ "MulHuiiiuoii 'luyy-ak Ab!>a.\-vs-Tlic Chief Sva'cuuy. (jim-niincni ofKhyhvi- 
1‘oklUtmklnui. Civil Secnlarial. I^ashawor ant! tUhers tkenkti nu!2.07.2023 hy Division Ikncli roniprlting 
ktilhit Ar.sluid Khan. Chuirmon. wui ■hh.Foiselm IVwl. Mciiiber. IZxeanw. kliviha- hikhlnnk/nw ServUv 
Trihimal. Peshawar.

•f

KHYBER PAKHTLNKHWA SERVICE TRIBUNAL.
PESHAWAR

BEFORE: KALIM ARSHAD KHAN ... CHAIRMAN 
FAREEHA PAUL

Service Appeal No, 1700/2022

Date of presentation of Appeal...
Date of Hearing..................
Date of Decision.........................

... MEMBER (Exccutiv^^A;^

......... 29.11.^022
.......... 13.07.2023
..........13.07.2023

Mr. Muhaniniad Tayyab Abbas/.:-^;OChief Drug inspector (BPS-i9), 
Health Department, Police Services Hospital, Peshawar.....Appellant

■ • Versus
I . ..The Chief Secretary, Government Of Khyber Palchtunichwa, Civil 

Secretariat, Peshawar.
2. The Secretary, to Government of Kiiyber Palchtunkhwa Health 

Department.
j. The Director General, Drug Control & Pharmacy Services, Khyber 

Pakhtunkhwa, Peshawar. {Respondents)

Service Appeal No. 174H/2022

■Date of presentation of Appeal,................. 06.12.2022
13.07.2023 

13.07.2023
Date of Hearing. 

-Date of Decision V

■VIi. Zia Ullali, Drug Inspector (BPS-17), Health Department Khyber 
Pakhtunkhwa Peshawar ' under 
Bannu...........

tmnsfer Districtto
Appellant

Versus

1. I he . Chief Secretary, Government Of Khyber Paklitimkhwa, Civil 
Secretariat, Peshawar.

2. Jhe Secretary to Government, of Khyber Pakhtunkhwa 
Department.

I he Director General, Drug Control .& Pharrnacy Services, Khyber 
Pakhtunkhwa, Peshawaiw

Health

j.

(Respondents)

Service Appeal No. IH75/2022
Date of presentation of Appeal........
Date of Hearing..........;..............................
Date of Decision.......................

20.12.2022
13.07.2023
13.07.2023

Mr. S.M-Asad Halinii, Chief Drug Inspector (BS-19) District Kohat 
"* *........ ...................... . * .......................................... ...........Appellant.

a;
CO
na

C-.

-c:
Khyber

Dm.S-tljl*'

1 • ' a
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.SV/Tva- Appeal :\‘o. 170(1/2022 lilleilyAuhumiiiail Tayyah Ahhas-vs-riie ChiefSccremry. (hvenmieiii ofKhvber 
hikhumklava.Civi, (ietreninot. t>c.A,mvar anO oihers". MleO onli.l,7.2023 hy Division Bench comprising 

. Kahn, ArshuO Khan. ( harm,an. and KB.Farwha I'anl. Memher. t-Mcaihv. K'hyher Fahhomkhuv .‘sn vice 
inliimal, i‘e.s(iavar ■ ■

. \

,1%'
Versus

I. The Chief Secretary, Government Of Khyber Pakhtunkhwa, Civil 
. Secretariat, Peshawar. ‘

1. The Secretary to Government of Khyber Pakhtunkhwa HeaJth 
Department.

2, Tlie Director General, Drug Control & Pharmacy. Services, 
PakhtunkJiwa, Peshawar,

Khyber 
{Respondenis)

Present:

Mr. Moor Muhammad Khattak, Advocate..........'.......
Mr. Asif Masood Aii Shah, Deputy District Attorney

For the appellants 
-For respondents

appeals under section 4 OF THE 
PAKHTUNKHWA SERVICE TRIBUNAL ... 
AGAINST THE IMPUGNED NOTIFICATION 
22,08.2022 ISSUED IN SHEET VIOLATION 
APEX COURT’S JUDGMENT REPORTED 
SCMR 439 READ WITH LETTER DATED 
JUDGMENT OF THE AUGUST 
COURT DATED 28.09.2022

KHYBER 
ACT, 1974 

DATED 
OF THE 
IN 2022

14.02.2022, 
PESHAWAR HIGH 

RENDERED IN W.P 
NO.3508-P/2022 RESPECTIVELY, WHILE PARTIALLY 
EXECUTING THE JUDGMENT OF 
tribunal DATED 06.12.2021 
ACTION

THIS AUGUST 
AND AGAINST NO 

TAKEN ON THE DEPARTMENTAL APPEAL 
OF THE APPELLANTS WITHIN STATUTORY 
OF NINETY DAYS.

PERIOD

CONSOLIDATED.IIIDGMENT

jvALIM ARSHAD KHAN CHAIRMAN- Through this single 

being decided as they as similar injudgment tlie above three appeals 

nature and almost with the 

conveniently decided together.

Facts of the appeals as enumerated in the memoranda and 

grounds are summarized as under:

are

same, contentions, therefore, can be

2.

^ Muhaininad Tayyab Abbas SA 1700 nf 7077-

Earlier against his transfer, vide order dated 30.04.2020 

the post of Chief Drug Inspector Mardan to the post of Chief

, from
r\i

a.

/mrESTED

A



t
•SiVT/c'C' Ap/wil 1700/2(122 tiikd ■'Muhatumud Tmruh /ibkis-vs-TIh- ChiefSecr^wv. Cuvenwieiii 0/Kliyher 
l‘akhl,i,,kl,M-o Civil Seav/ii,ii.l. Peshawar and a,hers deddej onB.{)7.2l)27i by Divisioa bench vomarisinc ■ - 
knnm Ars iad Khan. < hmrnuin. and MsJ-drechu Paul. X fcm/K’r. bscculw, - Khyhc.r hikhiwiklr.va Service 
irtJiiriial. reshinnir

Pharmacist Services Hospital, Peshawar, the appelJaiit Tayyab

Abbas filed SA No.10535/2020 with the following prayer:

On acceptance of this appeal the respondents may 
kindly be directed to pass an order in favor of the 

appellant in the following ierms:- 
i. Declare that the impugned Notification No. SOJi- 

111/7-262/2020 DATED 30 APlUfi 2020 is voidab ■ 
initio. Therefore, the respondents may kindly be 
directed to withdraw the impugned notification.

Jt. The posting/transfer be done in a rational manner 

per the prevailing laws, the appellant is 
redressed & to get his constitutional rights 
through this Hon ’ble Service Tribunal.

Hi. That the appellant order of illegal ex-cadre 
transfer/posting may kindly be revoked and 
continue his services in his own cadre i.e. Drug 
Inspector

iv. Grant .any' other relief which
appropriate by this Honfile Service Tribunal in 
the circumstances of the case. ” '

b.'ZiauiiahSAJ^S-of 2022

„ as

is deemed

Against his transfer, vide order dated 06.10.2020, ifom the post 

of Drug Inspector Lower Dir to the post of Phannacist DHQ 

Hospitah Lower Dir, the appellant Ziaullah filed SA No. 16579 

of 2020 with following prayer: .

^^That on acceptance of this appeal the impugned 
Notification dated 06.10.2020 may very kindly he set ' 
aside to the extent of appeilant and the respondents 
may. kindly be directed not to transfer the appellant 
from the post of Drug Control. Unit, Temqrgara, 
District Dir Lo\yer. Any other remedy which this 

august Tribunal deems fit that may also he awarded in 
fci'^or of the appellant.'‘U

■)

SjVI Asad Haiimi SA 1S73 of 2022

Against his transfer, vide order dated 30.04.2020, from the post

Chief Drug Inspector Kohat to the post of Chief Pharibacist

t

of
■n

00

Q.

rrESTEi>1
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' CMcf Sectary.
Koim A,,i,,,, a L, ^

^3^''DHQ Hospital, KDA, Kohat, the appellant SM Asad 

filed SA No. 10301 of 2020 with the following prayer:-

Haliini• 'V

‘^0/7 acceptance of this appeal the respondents may 
kindly be directed to pass an order in favor of the
rippellant In the following terms:- '
j. Declare that the impugned Notification No SOH- 

m/7-262/2020. DA TED 30 APRif 2020 is void ab 
initio. Therefore, the respondents may kindly be 
directed to withdraw the impugned not fication. 

h. The posting/tronsjer he done in a rational manner 

as per the prevailing laws.- the appellant is 
tedressed & to get his constitutional 
through this Hon hie Service Tribunal, 

in. That the appellant order of illegal ex-cadre 

transfer/posting may kindly be revoked and 
continue Ins services in his own cadre i.e. Drug 
Inspector *

/V. Grant

rights

any other relief which is deemed.
appropriate by this Honhle. Service Tribunal in 
the circumstances of the case,

The appeals of the appeliants' and othej's 

06.12.2021 vide c

were decided on 

onsolidated judgment passed in.SA No. 16578 of 2020

Chief Secretary and others”, in thetitled “iVIanzoor Ahmad versus

following manner;

''For what has gone above, all the appeals with' their 

accepted as prayed. for. 

Omsequently, the impugned order is set usUh nnA

\respective prayers are

respondents tire directed IIP to transfer the (inpHhint^

tom the post of Dru^r IiKpec/or or Dria, Ahiilvcf ii,„

case nuiv

h !S the contention of the appellants in these appeals that instead of 

compliance of the judgment dated 06.12.2021 to the
respective prayers

of the appellants, issued an impugned transfer Notifkationt
c.'

onro
:x

Khy*»'
Service'nritrttwa*?



^2.1'30.04.2022 (in cases of appellant Tayyab Abbas and SM Asad Haiiini) 

& Notification dated 22.08.2022 (in the of ZiauiJah appellant), 

under the garb of compliance, transferring the appeflants. from their

case

V

respective places of postings to other stations; that the appellants filed 

deparimentaj appeals but those ' not decided within 90:. dayswere

competing the appellants to file these appeals.

On jeceipt of the appeals and their admission4.
to full hearing,

the respondents v.eie summoned. They put appearance and contested 

the appeals by filing written replies raising therein
numerous legal and

factual objections. The defense setup was a totaJ denial of the claims of 

the appellants. It was mainly contended tliat tlie matters of transfer of 

(he appellants had already been adjudicated by , this Tribunal 

31.10.2022 in execution Petition No.4821/2021 and by the.honouiable ', ■ 

Peshawar High Couit in WP No.3508-P/2022, therefore, 

were lilt by the principle of res-judicata; that alter i 

Notifications, dated 30.04.2022 and 22.08.2022, 

execution applications to get the above notifications 

fribunai decided the execution 

•31.10.2022 in the following manner;

on

die :appeals

issuance of the

the appellants filed
t

set aside but-the

applications jointly through order dated

the above state of affairs when 

notification
we see the

dated 22.08.2022,
••

compliance of the judgment, it appears that the 

judgment had been implemented in its letter and

issued in

spint and we cannot allow anybody to exploit the 

terms by making self beneficial interpretation and 

get any relief which
'I to was not granted in theciU

attested

V-
KliVltc* 
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Sen’icv ApjX’uf i\‘o. 171)0/21)22 lilicci '''ihiliaiiiouul Tiiyyiih Ahms/vs-TtK- C.liiiiJ'Si’ovHiry. Cowiiiiiiciu o/K'iiyher 
I’onhiMikhwa. Civil ^I'iivuiriui, ri^sluiwur dud niln'rs". ik-culudon!}.0?.2l)23 hy Divisiun Uvnch aniiprisiny 
Kah'Di Arsliail Khtai. Chttinini>i. and Ms.Fcirfdui Paid. khmlK’r., Esi'diUvL'. Khyhcr Paklilniddiwa Service 
'I'rihiiiial, Peshawnr.

fw

judgment. Therefore, (he contention of the 

petitioners that they could not he transferred from 

the stations they were previously-posted, is not' 

well founded. ”

5. We have heard learned counsel for the appellants and learned

Deputy District Attorney for the respondents.

The Learned counsel for.the appellants reiterated the facts and6.

grounds detailed in the memo and grounds of the appeals while the

learned Deputy District Attorney controverted the same by supporting

the impugned orders.

■In the earlier round of litigation, the contention of the appellants 

vvas that they should not be posted against wrong cadres, which L 

contention was allowed by the Tribunal in its judgment dated 

06.12.2021 and vide Notiflcalioji dated 22.08.2022, in compliance ;

with the said judgment, the appellants and others were posted against ■ 

their original posts/assignments/cadre. The stance of the appellants in 

the execution petitions^ filed by them, was to get implemented the ■ 

Judgment dated 06.12.2021 passed.in SA No. 16578/2021. According 

to them, their subsequent transfer, to other stations, vide Notification 

'dated 22.08.2022,, could not be made in lieu of the judgement. The 

prayers in these appeals are also the same as they want to sef aside 

their transfer order made by the official respondents in compliance 

with the judgment dated 06.12.2021. The instant appeals are thus hit 

by rule 23 of the Khyber Pakhtunkhwa Service Trihuhal Rules, 1974.

Rule 23 of the above Rules is as under:

7.

s
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‘ 23. No entertainment of appeal in certain
Iribonal .shall entertain any appeal in 

which the matter directly and substantially in 
issue has already been finally decided by a Court

Tribunal of competent jurisdiction.”

'V-/\ .

cases:-No '

or a

Word ‘matter’ has been used iih the above rule. The matter of subsequent

postings of the appellants from , theirtransfers ' and
previous . 

is directly and 

same issue was. agitated by

the , present appellants in the execution applications when

places/stations, made vide the impugned Notification, 

SLibstantiaily in issue in these appeals. The

their

subsequent transfer order vvas made on 22.08.2022. The appellants had

urged in the e.xecution applications that in view of the judgment dated 

06.12.202J, they could not be transferred vide order dated 22.08.2022

from their previous place(s)/station(s) of posting 

these appeals, their

, while, as aforesaid, in 

prayers are also tiie same. Therefoi'e, the 

diiectjy and substantially in issue in these appeals

i ribunal while, deciding the execution applications

matter

was decided by the

on 31.10.2022. These

appeals are thus hn by the pnnciple.of res-judicata. 

The matters of the iimpugned transfer orders of tiie appellants were taken

up and decided in the execution applications filed by the appellants prior

to titeir filing of these appeals. The
same were decided by the Tribunal 

in detail. The relevant portion of the order011,31.10.2022 i
deciding such

matters, Is as under:

'72. Dwmg the pendency of the above pet it ions, 
respondents, in compliance with the judgment 
dated %.12.2021. in Service Appeal
T ° of Notification
No.SOH-IW7-262/2022(Orug Inspector) dated

ATTESTEO -wV
uo.

hUtyTTcrC 
Set'vice

l>ckhu>v
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Ai)t}>.-cil No. 17(10/21)2} tilled 'MidiuiuiiKui Toyyub Ahbas-v.s-The Cdiie/Heax'Uiiy. Oo-.vniincui u/Kiiylier 
/’okliiaokhuo. Civil Senviorkii. re.shanw and othcr.C. devided on!j.il7 2ii2X hy Divisio,, lienvl, vimyn.shve. 
Kahili Anhad Khan. Chrwwan. and Ms.Fareehu Paul. Memher. Exeenure. Khvher PakhiiiiiUnm Karia' 
Tril'iiiial. I'esiunvar ,

'vV ■
22.08.2022, vide which ihe petitioners 
dealt with in the following manner:-

M>ere

8. Name of Officers ci: 
Desii(nali()n From To RemarksNo

I Syed Muhammad 
Asad Jialimi Chief 
Drug Inspector ■ 
BS-I9

Chief ' Chief Drug 
Inspector 
(BS^I9h 
District D.I. 
Khon

Against 
the vacant 
post

Phannacist
(B8-I9), 
KDA, Kohot

2 Tayyah Abbas 
Chief ■
Inspector BS-J9

Chief
Pharmacist
(BS-19)
Services
Hospital
Peshawar

Chief Drug 
Inspector 
(BSH9X - 
District 
Abbot tabad

\Against 
■ the vacant 
post.

Drug

S Amin ul Haq 
Senior 
Inspector (BS-18)

Hussain 
Analyst (BS~I8)

Already under report to DG.DC&PS on account of 
disciplinary proceeding under E&D Rules, 2011Drug

Arif4 Senior
Pharmacisi
(BS-IS),.
Services
Hospital,
Peshawar

Drug Analyst
(BS-18), Drug
Testing
Laboratory
(DTL),
Peshawar.

Against
the
vacant
post.

5 Manzoor Ahmad,
Drug Inspector 
(BS-17)

Drug 
Inspector 
(BS-17),
District 
Peshawar
Drug 
Inspector 
(BS-17)
Disiricl 
Dir, Lower.
Already under report to DC. DC&PS 
of disciplinary proceedings under E&D Rules
2011. ____
Waiting for 
posting
Directorate of 
Drug Control 
Pharmacy 
Services,
Khyber 
Pakhiunkhwa,
Peshawar

Drug .
Inspector (BS- 
17), District 

District,

Against
the
vacant
post17,

Dir Lower.
6 Zia Ullah Drug 

Inspector BS-17
Drug
Inspector (BS- 

District

Against
the

17) vacant
postBannu

7 . Muhammad 
Shoaib Khan Drug 
Inspector (BS-17) 
Shazada Mustafa 
Anwar
Inspector BS-17

on account

8. • Drugf
Inspector
(BS-17)
District
Karak

Against
Drug at the

vacant
post.

The. above. petitions were taken up for 
decision on 14.09:2022 \yhen the learned coi4nsel 
for the petitioners informed the Tribunal that he

ATTVSTEB
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I'UbunJlLi, <^">^-(^'‘>n-c>Uoj-Khyhcr

Kii/iii) Ar.Khuii Khan Chairmat- am! \'-r ‘ i '^'nII
f'iiklitiinkhwn .V’/'ivVc

had filed four (4)
14.09,2022.

more execution petUiom 
so i( was deemed appropriate that let 

all the petitions he decided together and, therefore, 
the above peiitioris were adjournedfvr 31.10.2022 
for decision of the .^ame.

on

14. In the newly insfituied exeaition pet it ions-
0.1)33/2022. 534/2022. 535/2022 and 536/2022

Ike petitioners prgyedjjiat the iudamem mUdn h^. 
imt2LediwJM.Jsrjnie leneT^i^XTi^JiX^^ 
^^^sjmgjhej2recipus time o f the Trih.nn^p 
as to avoid irnnert'S^'m■ 
however, urged

without
as well

rounds of litiwuinn // ,
porugraph 6 of all the newly 

petitions
‘&spondem/de]ic.irtmem .Kijhminrjf

mdlfcation iss-upd 
totally in

V

in
' filed execitnon (hat ihe

}
comi)lianr.e

22.08.2022. which 
deftance^ofilie judgment whereas n 

cpmpliance_ of the jud'jmf^af 
Tribunal

on was
roper .

as desired hv th^j 
, . IdUnClde^UUl for which hn'^ir-ntty 

^42&^mmS.MmJLCCemed as prn.,-ndTZ~ '
was to

15. The mam slress of the learned counsel fur 
:y pennoners was ihat as all ,he. appeals with
If proved
for, herefore. die petidoners could L ' he

already

16. It isw . . principle that while jitdfirm
e mtenlion oj a docunicnl. die conslrudion of die 

documem nas to be seen' and for die purpose no! 
any pardon bul die whole/en,ire docLell haZ 

n. seen, 'eeping in view the above principle 
paragraph ID of die judgment L 

fep/odiiction, which reads as under:
10. From the

\

worth

divergent pleadings of 
parties particularly discussed herein 
before, the main cjiiestion wantin’-^ 
determination is. whether vice vei\m 

transfer of the holders of the post of 
Vritg Inspector/Analyst and 
Pharmacist is reasonably doable? " of

if. The rest of the paragraphs of the judgment 
lave answered the above, one .and thf onlv 

. f ryii ated quesdon/pomt for determinadon in

’^iVm:yyP^nhMmd_jm_3llielher vice w.,-.;,

suach oftmagumtion it could he inferred from
tZ/r‘ trJnsfer

^TES-reif '■' oaothet.

\ no

True

l/crKiiyi
Sc t'-.



l^ ri '^ufKI- ZT "'•■^ ‘ -"^^-Ol.'O.^S hy Division Uv.uh co.npnsiof.
7wtLj ;t ‘ Unnnnan. and MsJmu, i'ml Hauhcr. Kxvcndve, Ktyln^r rakh.mkinw Sc-.ryZ- \

that all the appeals with their respective prayers 
M-ere accepted as prayed for but'with specific and 
quite clear resultant consequence of setting aside 
the Impugned order and not transferring the 
appellants from the post of DHUG INSPECTOR 

analyst as the case may he. This 
condition of the order, after acceptance of the' 
appeals, has restricted the relief to the above 
extent only i.e. (he Drug Jnspecfors should 
posted as Drug Jnspedors while Drug Analyst 
should remain posted as such etc and none of the 
two or of any other category could be given 
posting against any other category. Therefore, this 
Tribunal, while executing^he Judgment and sitting 
as executing court, camwt,extend the relief by 
giving that any other meaning or. import, 
especially, to extract the meaning that the 
petitioners could not he transferred froth the 
stations they are already posted. '
76’.

X

remain

There is no denying the fact (hat the 
executing court cannot go beyond the terms of the 
decree/ordcr/Judgment it stands for and it 
modify these terms or deviate from them in 
exercise of its power of execution rather it has 
execuie/implemenr the Judgment/decree/order 
strictly in the terms of the same.

cannot

to ■

19. In the above stale of affairs when see the
notification, dated 22.OS.2022,issued in compliance 
of the judgment, it appears that the Judgment had 
been implemented in its letter and. spirit and 
cannot allow anybody to exploit the terms by 
making selfibeneficiai interpretation and to get 
any relief which was not granted in the Judgment. 
Therefore, the contention of the petitioners that 
(hey could, not be transferred from the stations they 
we)-e previously posted, is not well founded. ”

we

8. On merits, we see no good ground to set aside the impugned

ordcr/transfer Notification rather the same appears to us to be in

conlormity with the terms of the earlier judgment of the Tribunal lianded 

down in Service Appeal No.l6578 of 2021 ^ regards posting of the 

otflcei^ against their own cadre posts while as regards the contention of

the appellants that they ought not to have been transferred from their 

previous places/stations of postings, it has no force being ill founded. It

—[

CD
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r• n Ai^h:,s.vs.-nw CV.;c/i;>,re„„T. Ony-c.w.u-x, ^,I Khvh,r
K^i ^Au/kU ^'-rf ■ ‘ o„l 107.202} by Dn-Ui>.n lk-»ch
t ra./._M,,,b.r. E,,c>,bve. Khyl^r rc,khn>nkh.-.. Scn,^

#s'. .

,3?'
may be added that the appellaitts .Vluhammad Tayyab Abbas and SM 

Asad Halimi, both.
■ \

Chief Drug hispectors (BPS-19)‘'and 

ti ansferred against the wrong-cadrc of Chief Pharmacists (BPS-1, 9) while

^vere were

the appellant Ziauilali was Drug Inspector (BPS-i?) and 

on 06.10.2020 against the

was transfei'red 

wrong cadre of Pharmacist (BPS-J7). Some

order. Ail,the aggrieved persons, 

appeals that they should not be transferred

others were also transferred in the same

including the appellants, filed

against wrong cadre. Their pi 

transferred vide the i

eas were accepted. They were consequently 

r Jmptigned Notification dated 22.08.2022 V. .
but the 

not have

were earlier posted. The 

appellants is that the impugned transfer 

against the terms of the Judgment dated

appellants 

been transferred 

, only ground taken by the

are again aggrieved and contend that they should

even from the stations they

NotiOcation was
06.12.202] of 

we peruse the judgment, it is not like that, rather the' 

IS that the appellants of those appeals,

be posted against wrong cadres

this Tiibunai. W^hen

cru.x of the judgment i
including the

present appellants, should nor
imd Lhis-is

what the respondents have done vide the i 

for the transfej- of a civil
impugned Notification. Now,

servant from one .statioiVplace, ihe Govei-nment
of Kiiybei- Pakhtunkhwa has devised/notitied a

eel a posting/transfer policy
setting out certain conditions but none of those conditions 

appeals by either of the three appellants
pressed in

the service
■ Otherwise it is the 

under section 10 of ^the Khyber 

nts Act, 1973 to post a civil

prerogative of the Government 

Pakhtunkhwa Civil Seiwa
servant anywhere

ill the piovince. Section 10 ii ■ NIS reproduced below;i

STE©AT

<rr\*^^/>



■■^cnnir Ap/.va/ A'w,! 700/2022 Hik-d •

TnNmdi. r<^shu^wr. ‘'‘y‘‘-u.,.u, l ool. M,,„lH-r. iMuv,, U,r/^r !’ukh,w,khua Sn-^ ic

“K). Every civil servant shall be liable to 
wjthin or outside the Province in any, post under the 
hederat Government, or any Provincial Government 
local authonty, or a corporation or body set 
established by any such Government"

in the absence of any ground much iess

impugned tiansferhJotificaition is hardly open to any exception.

serve anywhere
' \

or
up or

Tiieretbre,
convincing, th,c

9. Now coming to the second contention of the appeJlants that the

impugned Notifications of Transfer were in sheer violation of the
' ■ t ■

judgment of the Supreme Court of Pakistan reported as “2022 SCM,R 

439 , it. is observed that before tiling of these appeals, a writ petition 

No.j.508/2022 vvas filed in the Peshawar Hisli Court with the same

contention.* The Peshawar .High Court decided the writ petition on
\

28.09.2022 with the observation that this Tribunal was very much

clothed with ti-ie Jurisdiction and authority to implement the decision of

.the august Apex Court in terms of Articles 189 and 190 of the 

Constitution and petitioners can validly agitate- the same before this 

1 t ibunal. Article 189 of the Constitution oMslamic Republic of Pakistan, 

1973 is as under: . ' V

J89. Decisions oj Supreme Court binding 
other Courts.-Any decision of the Supreme Court 
shall, to the extent that it decides a question of law 

or is based, upon or enunciates a principle of law, 
be binding on all other Courts-in Pakistan, 'i

on

Article 190 is also reproduced;

190. Action in aid of Supreme Court.-AH
executive and judicial authorities throughout 
Pakis^n shall act in aid of the Supreme Court. "

N \H
CD .
nja.
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^3'?'Under Article 189 of the Constitution of Islamic Republic of Pakistan 

the decision of the Supreme Court of Pakistan to the extent that decides a 

question of law or is based upon or enunciates a principle of law has 

been made binding on all other courts in Ikikistan yet in a case reported 

asShohui Pervaiz v Ejaz Ahmad and others 2017 SCMR 206, the

Supreme Court of Pakistan held as under:

V

"A fourteen Member Bench of this Court in the case of
rpTn Federation of Pakistan
(PLD MO SC 483), has conciuded that svhere the 

Supreme Court deliberately and with 
■ ■welding the loMt, pi’onounces 

pronouncement is 
within the

the intention of 
upon a question of law, such 

the law declared by the Supreme Court 
meaning of Article 189 and is binding on all the 

Cu.il is of Pakistan, it cannot be treated as mere obiter 

tctum..Even y,ter dictum of the Supreme Court, due to 
high place which the Court holds
country enjoys a highly respected position f If f ffahls 

a definite expression of the CourPs view 'on a legal 
pi unaple, or the. meaning of la\d\ *

Therefoi-e, and especially when the Establishment Department of the
CoveiTiment of Khyber I aklitunkhwa, vide letiei' No;SO(Lit- -

circulated the relevant part of the 

reme Gourt, amongst all the functionaries of

])EA:AD/I-1/2020 dated 14.02.2022

above judgment of the Sup 

the provincial government with the direction to comply with the
orders/directions contained in. the-said judgment i

luture, the mere 

inissmg the name(s) of such 

Notification dated 22.08.2022

m letter and spirit in 

Competent Authority’ and 

Competent Authority in the impugned

iiientioning of the words ‘

besides not writing name under the 

Government of Khyber' PakhtunkhwaSignature of: the Secretary to 

Health Department, both,

ougLiSt -Supreme Court^^of Pakistan "
attested

)
are not m compliance with the directions of ^ 

■ The directions given in the z
the

/ .



' I' . ■ f •

, S' l\-shauw a„i/ uihcrs '•- 7./uv/ ..,1^j,«7,2r'2i hv l)iy-,i,ja Ot-m-l, ' '
Kuiin/ /inliacl- nliaii.-(Jiainmi!. and f./x.i'aiv.dta I’au!.
Tntiunal, I’cshoa-av.

*
, >!'

^.Aniihcr, Beaniw. k'hyfx-r J'akiifiwkfiwi Svi-vii-a «■

Mo'Judgment was to issue requisite Oiders/directions to ali the Courts and./
\

Dcpanments/functionaries that they, semi-government and statutory 

organizations, whenever issuing 

memoranda, instructions,, letters and otJier

notifications^ . orders,

comnuihications must ■ 

disclose the designation and the name of the prison issuing the same to

office

ensure that it is bv ontLwho is leoailv authonzed to do so. aiid

whic!) wifi ensure that such i>er_son reintiins aeeouufuhip 'file 

piupose of the direction of waiting,designation and

specified by the Supreme Court in the above underlined portion. Since 

the appellants have only prayed that the respondents might be directed 

pon/implement properly tJte judgment of, die Supreme Court of

name has been

. to act Li

V
•Pakistan.

. 10. ihejefbre, wdhie dismissing these appeals, we direct that the 

■ludginent of Supreme Court' of Pakistan sliall be acted upon by

modifying the impugned Notification accordingly within 15 days of

receipt of this Judgment under intimation 

i^egistrar. Costs to follow the event. Consign. ''

Pnmpttnceii in open Court at Peshuivar and given under our 

hands and the seat of the Tribunal on this Jf^’day of July, 2023.

to the Tribunal through its

I
I

\ !

IR. \ ■ •} ■

\

KALIM ARSHAD KHAN 
Chairman
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15

0^ 1
0^0
^ oc.o

I \FA'ftIjlEJiA'TAUL
Member (Executive)

&
<*-

St\—i 9
U1C]J ‘■.i Si.-ito *txo o.Ti

’ I I 1
I I 8£ oP" «- 00o 1 A ^

Q. 5s
: O

M*
O’

■ I
Ct

r:.s?
Ci



con RT fUATTEliv^/'r
■GOVEll-NMENT OE KIIYBER PAKIITIJNKH WA 

ESTABLISHMP:NT DI;:PAR'J‘MI;;NT
(JUDICIAL WING)

-•U
••

%jg|#'I r '

No SO(1ji-I)H&AD/1-I/21j20 
Diuccl: Feslmwar, (he 14.02.2022

To
The Senior Member Board of Revenue.
The Additional Chief Secretan', P&I) Department.
All Secretaries to the Government of Khyher Pakhtunkhwa.

1.
• 2.

j.-# All the Conimissioners, Kliyber Pakhtunkhwa.
Tlie Scerctar>s KP Public Service C.'omnii.ssion, I*cshavvar.

Bodie.s in KP.

4.
5.

All Heads of Attached Dc[)arlmcnts/ Autonomous 
All the Deputy Commissioners, Kliyber Pakhtunkhwa.

6. ,
7,

JUDGMENT AS I Q DISCLOSLIRf f)P DESIGNATION & NA^MPSubject; -
WHILE

MFMORANDI'MS, 
~^Vin oi ltFR rOMMUNiCA riONS

THE -COMPE I ENT AU lUORI rV'Y. 
NOTIEICATIONS, ORDERS. OEFICE 
INSTKUC riONS, LETl LIES 
ETC.

- , I ani direcied to refcM’ to ihe subjecl cited above and to state that the lion bk

Supreme Court of Pakistan in its .lodgment dated 30.1 2.202 1 passed in.the C.ANo. 62-K ot 

of C.P No. 407^K of 2019 lias passed certain orders/ given directions, .the2021 arising out 
operative pan whereof is reproduced as uiider;-

• “For the reasons mentioned above, this petition is convened into an appeal > 

and allowed and the impugned judgment of the Tribunal is .set a.side. We 

arc- also convinced that there is a need to put a .stop to the use of the 

illusive and elusive term - the competent authority without disclosure

of the competent authority’s designation and name. Therefore, the 

of Sindh (petitioner No. 01) Baluchistan, Khyhergovernments

Pakhtunkhwa, Punjab, the Government of Pakistan, Registrars of the.

Supreme Court and all High Courts, and lhri.)ugh the Registrars of the

High Court’s ail District and Sessions' Courts, are required to issue 

orders/ directions tliat they . and their respectivereq uisife
functionaries/ semi-governments and statu toi7 organizations 

notiHeafions^ orders, office memorandums,v/henever - i.s-suing 

!nstfuction.s, letters and oilier eomnuinications must disclose the

dpsignation and the name of Ihe person issuint! the same to ensure

TBV
V j

• ■w-r/
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that it is by one who is legally auUiorized to do so, and which* will 

ensure that such person remains accountable. Copies of this Judgmcm 

be sent to the Secretary, Establishment.Division, Government'of Pakistan, 

to the Chief Secretaries of the Provinces, to the head of the Islamabad 

Capital Territory, Registrars of (he Supreme Court and all High Courts 

who are directed to issue requisite orders/.directions and to publish the 

same in their respective gazettes or ask the concerned government to do 

so. Compliance report be submitted for our consideration in chamber by or 

■ before 1 March .2022.''

' You are therefore, requested to comply vvilli the orders/ directions coiUainvd 

in the said Judgment in letter & spirit in future.

Chief Secreiary. Covi. of 
Khyber Pakhliinkhwa

Endst: of even No. &. Date.
Copy for^varded for information to die:-:

Registrar, Supreme Coiiri ofPnkistnn ni Islanuibd.
Deputy Kegisirar. Supreme.Coun of I'akislan M.R. Kayani Road, Karachi with reference to his leiicr 
No. .C,A6T-Kof202l arising out of No. C.P 407-K of 2G 19 dated.26.0 1,2022.
Manager, Priming Press Peshawar for i.ssuing it in the officia! gazette of Kliyber Pakhtunkliwn.

•4, All Additional Secretaries/ Deputy Secretaries in Establishrrient &. Administration Depanment.
■ 5. ' PS.io Chief Secrettiry, KJiyber Pakhiuiikliwa. , _

6, All Section Officers/ Estate Officers in Establishment &. Administration Depanmem.
7. PS to Secretaiy'Establishment Department,.khyber Pakhtunkhwa.

- 8.. PS to Special Secretary.(Estt), Establishment,Department, Khyber Pakhtunkliwa.
9- PA to Additional Secretary (Judicial), Establishment Depanment.
10. . PA to Deputy.Secretary (Judicial), Establishment Depanment.
11. Master File.

. 2:.

3.,

(Mukamm KjpiH)
Section OffiienfUtiyatiun-I)

. \
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• • .?. m■PiTRICT f
NORTH WA2IRISTAN PiSffiiSi

Phono: (0928) 3U907tm»ilAddrosi:4«s!£mfllffQi9!S^fi*®^^®

■-■■■

♦.

__
natedNo..7^Vo/; yOEO{F)/NWD

!H'To
District Account oflkcr. 
Nortlt Wu/insiun District.

Subject: STOPAGK OF PAY.

Reieience to the transfer orUcr issued by worthy Secretory Education JChy 

Pokhlunkhwa Peshawar Notification No.F.10/(1) 2023-Elcc-11 dated U-03 2023, yoM itr 

requested that the salary of Msl: Seemu Gul Princiapal BS-19 Personal No. 501778^ 

may be stopped /in-activc with immediate elTcci in the best interest of public service.

QEER)
WSTRICT EDUCATION OFFICER (F), 

WORTH WAZIRISTAN DISTRICT

(ANI

/
Copy (o the:

J. Secretary EASE Department Khybcr Pakhtunldiwa Peshawar.
2. Director, EASE Khyber Pakhtunkhwa Peshawar.
3. Office record.

st^^Ted^Ikw OmCER in 

NORTH WASRISTAN DISTRICT
Dl

/
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. ■ ELECTION.COP/iWlSSION OF PAKISTAN- 
. ^ - 'NOTIEICATION-

•* '*
i ru

■ Isln'hiabad’the 22'''J January;-^023-I .
‘ .

/ ;L -■
F.No.2(1)/2023-Coicl.- WllEREAS, Ihe Provincial Asssmbiias aTpunjab and!

-|.rPalihrunh^yn nmifr Ailicli-' VlH -nf the Consliluiion of‘,lhe:!s!arnic Republic'□(:'
: | J-'Paki&tan'SUiiKl ^lissoiycc) tinrin[;riO'’'-Junuary, 202^ reapecti'/ely; -'i ■ ■■;

■ . . AND'WHEREAS,illie iEleclion Commission of .Pakistan ils'mandalecl wilh Ihe; 4'^ .
i vj. conslilulional’duly lo organlze^and condUct (2lGcHons"ln!T0rms.-Df Ariicle '2-ia(3)'of the .

, r .. .. Consliluiion,and'lo 'make such arra'ngemenls.as'are |necessa^'io ierisur'e' IhaLlhe .
V't/y i'clections.cire'conducled honostly, juslly, fairly and ih'.accordance Wilh Ihe law and thal'
'O . ';;. corrupl p’raclices are guarded against; '. -

/vi-;. r ,,J '.AND WHEREAS, it .has becdmE imperalive that the Election Cornrrii'ssion shall 
^ ' nec'essaiT slepsTinder Ihe ConslilUljon and prevalent lawiforsmaoth-cohduct of

General-Elections id Ihe-Provincial* Assemblies of PunjaH'and Khyb'ef.Pakhtunkhwa.r

'now THEREFO ^E, in exercise of ih'e powers Conferred upon'it uhder^Articles. 
218(3),;220-6T the GdnsUt ilion of Ihe Islarnic.Republic of .Pakistani'" Sections 4,-S,. 8(c), 
read'Lvilh Seclion 230 of the:Eleclions Act, 2017 and as suppotied.by the Workers' Partii 

I case Ihroiioh AkhlarHussain-Advocale, General Secretary and e'qlHers.Versus'.FedBral:
I ;i -orPckislan and 2 others reported in PLD2012 SC'GBT, and all the‘.DlhefJpov;ers enabllrig
; ' v, ■ . ll.in lhal behalf, the Election Commission of Pakistan,To ensure transparent eie'cllori'and
' ' - : provide a evel pj'aying field for all contesting candidates a'nd pdiitical partlesi.hereby

i-. ' /-’directs the Carelaker Goy'ernments of Punjab and Khyber Pakhtunkhwa:- 
.. T: . (a) .’'To assist the’Elecilon’Carnmission lo hold elections In accordance.wllh’law as

1

i'

11$
! ;

s.;

.1

j

I
■j-

t.

*• «•
i •*-li:'; 2--[

V
i

■I^ .
" V. .j

provided under section 230(1,)(b) of the Eleclions Act,.2017.
■:(b) ?To ensure the compliance ofiall the'notifications, direcliyes andiihe p'rovisibns 

’ as [aid'down In Section 230 of the Act i'd/c/. ■ * i ■' ■ - ■ v- ’■
V^(c)\; -Not';lo .post or transfer any public official afler the issuariceiof .this’nolirtc'aliori 

within andHo'/ from'Punjab &'Khyber Pakhtunkhwa wiihoui:prior.‘apprava.l in 
> LV/riling of the Eleclion;Commission as laid ddvvni in Clau5e;2(f).of Seclion;230 ol • " 
f - :ihe'Eteclions Act;20U. . ! . ^ v/ "

!{d) '^-Ensure Ifal all kiods'or recruilmenla in-anij'..Ministry. Divisio|ij,;i^efi^rtm^rjLjpi'.
^ Irisliiiitlon .under the Provincial Grjyernmenlsia’nd Local Gbvernme'nls.df Punjab , 

and' Khyber PakhtunkhWa. are- banned^ ^Ih- Irnmediafe';.effect,'/ except 
■j recnjllmenis'by the' Provincial: Putilic'^Seryice Comnilssions -and‘those ;1 ' 
L ; :governmenl organizations where test/interviews have already/Vsen conduclei .V- 

before this day. .■ ^ '1' i ^

- r
r

/;
i,

!•i
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J
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VAkALATNAMA
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR.

APPt-^jL /202iNo

(APPELLANT)
(PLAINTIFF)
(PETITIONER)

VERSUS
(RESPONDENT)
(DEFENDANT)f J)u c/Hi DB PII

Do hereby appoint and constitute Noor Mohammad Khattak 

Advocate Supreme Court to appear, plead, act, compromise, 

withdraw or refer to arbitration for me/us as my/our 

Counsel/Advocate in the above noted matter, without any liability 

for his default and with the authority to engage/appoint any other 

Advocate Counsel on my/our cost. I/we authorize the said 

Advocate to deposit, withdraw and receive on my/our behalf all 
sums and amounts payable or deposited on my/our account in the 

above noted matter.

J____ /202Dated.

CLIENT

ACCEPTED

NOOR MOHAMMAD KHATTAK 

ADVOCATE SUPREME COURT

WALEED ADNAN
KAr^ffl^N

UMAR FAROOQ MOHMAND

MUHAMMAD AYUB
f/Y^

MAHMOOD JAN 

ADVOCATES

&

OFFICE:
Flat No. (TF) 291-292 3^^ Floor,
Deans Trade Centre, Peshawar Cantt. 
(0311-9314232)


