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JUDGEMENT

' FAREEHA PAUL, MEMBER (E): The service appeal in hand has

_been instituted under Section 4 of the Khyber Pakhtunkhwa Service
Tribunal Act, 1974 against the order dated 08.06.2018, whereby the private
respondents No. 4 & §, béing junior to the appellant, were promoted to the
post of Secondary School Teacher (BPS-16) and against not taking action on
the departmental appeal of the appellant within the statutory period of ninety
days. It has been prayed- that on acceptance of the appeal, the order dated
08.06.2018 might be set aside and the responident department be directed to

consider the appellant for promotion to the post of Secondary School



Teacher (BPS-16) from the date when his juniors were promoted alongwith

any other remedy, which the Tribunal deemed fit and appropriate.

2. Brief ‘facts of the case, as given in the memorandum of appeal, are
that the appellant was appointed on 30.06.1997 in the respondent
department, while the private respondents No. 4 & 5 were appointed on
30.06.1997 and 24.04.1998, respectively. The appellant was at S. No. 1049,
" while the private respondents No.4 & 5 were at S. No. 1050 and 1092
respectively. Different quotas were fixed by the respondent department for
promotion to the post of Secondary School Teacher (BPS-16) in whichl 20%
quota was also assigned for Primary School Teacher. The respondent
department issued the notification dated 08.06.2018, wherein private
respondent No.4 & 5 were promoted to the post of Secondary Scﬁool
Teacher (BPS-16), while the appellant, however senior to them, was
deprived from his legél right of promotion to the post of Secondary Sc-hool
Teacher (BPS-16). Feeling aggrieved, he filed departmental appeal on
: 06.04.2019 against the impugned promoﬁon order, which was not responded

within the statutory period of ninety days; hence the instant service appeal.

3. Respondents were put on notice. Official respondents No. 1 to 3
submitted their reply/comments on the appeal while private respondents No.
4 & 5 did not submit their reply/parawise comments despite repeated notices
issued to them, hence they were proceeded ex—pﬁrte vide order sheet dated-
29.08.2022. We héard the learned counsel for the appellant as well as the
learned Deputy District Attorney for the official respondents and perused

’

the case file with connected documents in detail. - /



4.  Learned counsel fc}f the appellant, after presenting the case in detail,
_ argued that the appellant-was senior to the private respondent No.4 & S,Vbut
despite that they were promoted.in violation of law and rules. The appell(ant
having gbod service record was eligible, but ignored, which was violation éf
norms of justice and fair play. The learned counsel argued that ‘depriving
him from his legal right of promotion to the post of Secondary School \
: Teachgr (BPS-16) would. also affect his future promotion. He requested that

the appeal might be accepted as prayed for.

| 5. Leafried DeputS/ District Attorney, while rebutting the arguments of
- learned counsél for the appellant, argued that the appe]]ént has been duly
dropped from the seniority list of promotion due to the npn-sﬁblﬁission of
his file and ne;:essary documents before the DPC,bWh’iCh was a mandatory
condition to scrutinize the eligibility of any employee. He further eirgued
that the appellant has bee'.n promoted to SST after filing departmental appeal
~and providing the necessary dgcuments. He requested that the appeal might

be dismissed.

6. Arguments and record presented betore us transpire that the appe[lant
was appointed in the respondenf department, alongwith private respondent
No.4, on 30.06.1997. Private Respondents No. 5 was appointed "on
24.04.1998. Based on their appointmeht, they were piaced in the seniority
Tist at- Serial No. 1049, 1050 and 1092, respectively. 20% quota -w’as
.re'served for promotion_of PST to Seéondary School Teac>her (BS-16).
Private respondents were promoted to the post of SST (BS-16) vide order

dated 08.06.2018 but the appellant was left out, although he was senior to

z



them as per seniority list and the same promotion order has been impugned

before us.

7. Record presented before us éhows_that a working paper was prepared
" for promotion of SPST and PSHT to SST (Maths & Physics BS-16). Name
of th_e appellant was in it at Sr. No. 5 whereas private respondents were at
Sr. No. 6 & 7 of the penal lof officers considered for promotion. The
Departmental Promotion Committee, interalia, recommended the promotion
of respondent No. 4 & 5 but left the éppellant without any reason/grounds.
Here the stance taken -by the official respondents in ltheir reply, and
reiterated by the learned DDA, is worth to mention where it is stated, “The
appellant has been dropped from seniority list of promotion due to non-
submission of his file and necessary documents before the DPC”. When we
look at the workmg paper, there is a certificate given at its end by the
District Education Officer (Male) Nowshera and at Serial No. (f) it is stated
“that their ACRs ‘and.synppsis are free from adverse remarks, which means
that ACRS of the entire penal, including the appellant, were complete. Had it
. not been complete, it would have been mentioned by the DEO in his
remarks/certificate. However, é point noted in the working paper shows that
in the General remarks column, against the name of the appellant, it is
mentioned, not-included in court case”. Upon that, it was elaborated that
the promotiong issued vide impugned order were made on the directions of
the Hon’ble Peshawar High Court in a Writ Petition No. 1495-P/2017 in

which, among others, respondent No. 4 & 5 were also petitioners. Relevant
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 Paras of the judgment dated 09.01.2018 are reproduced below:-



“4. It is manifest from the cthwnts that the respondents
have -n,ot ‘denie('i‘th‘e quota of promotion @ 75% however the
petitioners were considered and denied to be considered for
promotion on the ground of lacking the requisite
-qualification and not fulfilling the criteria, hence the

department has not committed any illegality or irregularity.

- S5 The contention of learned counsel for petitioners that
the petitioners have imiproved their qualification, therefore,
they be considered for promotion w.e.f the dafe wherefrbm
their other célleagues have been considered, is unpersuasive
for the reasons that such a writ cannot be issued under
Article 199 of the Constitution of Islamic Republic of
Pakistan, 1973, as Article 212 of the Constitution of 1973 =
debars this Court to interfefe in the matter pertaining to

terms and conditions of a civil servant.

6. For the reasons given hereinabove, the instant petition
is disposed of accordingly. However, the petitioners would be
at liberty to approach the proper forum, if so advised at the
relevant time.” ‘
8. Through the above mentioned judgment, the Hon’ble Peshawar High
Court never issued any directions foi promotion of the petitioners and it
was wrongly construed by the respondent department that any such direction
was issued. It is, therefore, abundantly clear that the respondent department

i

misinterpreted the judgment of the Hon’ble PHC and in d(;)ing so, violated
the right of the appellant by promoting his junior colleagues and leaving him
for no fault or sound reason.

9. In view of the above the appeal in hand:is allowed as prayed for. The

respondents are directed to promote the appellant we.f 08.06.2018, when




his junior colleagues Wére"promot'ed with all back benefits.  Costs shall

- follow the event. Consign.. o

1

9. Pronounced in open court in Peshawar and given under our hands

and seal of the Tribunal this 1 3" day of October 2023.

(FAREEHA PAUL) (SALAH-UD-DIN)
| Member (E) Member (J)
*Fazle Subhan, P.S* '
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13" Oct. 2023 01, Mr. Taimur Alj Khan, Advocate for the appellant present.
Mr. Asif Masood Ali Shah, Deputy District Attorney for the

respondents present. Arguments heard and record perused.

02. .'Vide our detailed judgment consisting of 06 pages, the
appeal in Hénd is allowed as prayed for. The respondents-are
directed to promote the appellant with effect from 8706.2018, when
his junior colleagues were promoted with all back benefits. Costs

shall follow the event. Consign.

03. Pronounced in open court in Peshawar and givén under
our -hands-and seal of the Tribunal this I 3" day of October, 2023.

(FAREEHA PAUL) (SALAH-UD-DIN)
Member (E) ' Member (J)

*Fazle Subhan, P.S*
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U
:1:"?‘"_15;2:;10.2023 o Learned counsel for the appellant present. Mr. ‘Ihsan-u.l-
B Héq, _ADEO and Mr.. Masood Kﬁan, ADEO alongwitﬁ
Mr. Asif Masood Ali Shah, Deputy District Att;)mey ‘for the
respondents present. | | -
' Partiél argume;lts heard. To come up, forl remaining
arguments on 13.10.2023.bef0re the D.B. Parcha Peshi given
o the parties -

(FareehaRau o ' : (Salah-ud-Diﬁ)
Member (E) - . * Member (J)

*Naeem Amin*



