BEF ORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL PESHAWAR.

/Service Appeal No. 447/2016

Date of Institution ... 15.04.2016
. ‘ " Date of Decision ... 09.03.2020

Sher Alam, Primafy School Teacher, Government Primary School, Chak Nisatta,
Tehsil and District Charsadda. , (Appellant)
| VERSUS

Govt: of Khyber Pakhtunkhwa through Secretary Elementary and Secondary
Education Khyber Pakhtunkhwa, Peshawar and two others. ... (Respondents)

MR. IMRAN KHAN,

Advocate --- For appellant.

MR.KABIRULLAH KHATTAK, _ _

Additional Advocate General --- For respondents

MIAN MUHAMMAD --- MEMBER(Executive)

MUHAMMAD AMIN KHAN KUNDI — MEMBER(Judicial)
JUDGMENT:

MIAN MUHAMMAD, MEMBER:- Arguments of learned counsel for the

parties heard and record perused.

02. | Sher Alam, hereinafter referred to as an appellant ‘has pfefg:'rred the instant
serv;ce appeal under Section-4 of the Khyber Pakhtunkhwa Serviéeé Tribunal Act
1974 against impugned order dated 20.05.2015, whereby the appellant was though
reinstated into service buf denied back benefits by treating the péﬁod 1.e 24.06.2009
- to 25.04.2014 as extra ordinary leave and trial period was cénsi,dered as period |

under suspension against which he filed departmental‘,li an it was rejected on

15.12.2015, hence the present service appeal instituted on 15.04.2016.




FACTS:
03.  Facts giving rise to the instant service appeal are that the appellant was
serving as Primary School Teacher in Education Department. He was implicated in
a criminal case vide FIR No. 324 U/S 30‘2/324/ 148/149 PPC Police Station Prang,
Charsadda dated 24.06.2009. He remained absconder in the circumstances beyond
his control. The Court 'Qf Additional Sessibns Judge-1, CI;arsadda vide his judgment
dated 20.04.2015 acquitted the appellant. On acquittal, the appellant reported to the
department for duty. The department i.e District Education Officer (M), Charsadda
reinstated him in service but with immediate effect vide order dated 20.05.2015. In
the same order the period of absence when he wa:é;i_‘absconder i.e 24.06.2009 t-o
25.04.2014 was treated- as Extra Ordinary Leavg‘; and the trial périod from
26.04.2014 till his exoneration from charges/date :(;f reinstatement in'_s_ervice i.e
(20.05.2015) to be considered as period under suspension as per rules. The order

dated 20.05.2015 being impugned, was departmentally appealed against which was

turned down vide letter dated 15.12.2015 upholding the decision dated 20.05.2015.

ARGUMENTS:

04.  Learned counsel for the appellant argued that the appellant was required to

have been treated under FR. 54 and the period should have been treated with a'llv
back benefits. The impugned order has been passed in hest and the eﬁds of justice
have not been met. The learned counsei for the appellant fuﬁher contended that the
appellant has a family of minors dependent on him but he has been put to suffer due

to non-provision of arrears for the period mentioned above.

S A, mas




B .05 Tearned Additional Advocate General, on the other hand argued that FR. 54
is not mandatory as it is bptidn_al and left to the will of the competent authority with
the word “may”. FR. 54 stipulates that:-

- “F.R.54---Where a Government Servant has been dismissed or
-~ removed is reinstated, the revising or appellate authority may
grant to him for the period fo his absence from duty---

.+ (a) If he is honorably acquitted, the full pay to
~ which he would have been entitled if he had not
been dismissed or removed, and, by an order to be
separately recorded, any allowance of which he was

in receipt prior to his dismissal removal; or

(b)' If otherwise, such portion of such pay and

allowances as the revising or appellate authority

may prescribed.

In a case falling under clause (a), the period of

absence from duty will be treated as a period spent

on duty unless the revising appellate authority so

directs..
06.  The leérriez_d Additional Advocate General further contended and referred to
two, judgim'eﬁts of this Tribunal in service appeal No. 138/2013 titled Hayat Gul and

service appeal No. 612/2014 titled Shakir Ullah. Moreover, he also referred to

various judgments of the august Supreme Court of Pakistan, the spirit of which is

that “no work no pay”

CONCLUSION:
07. From th-e record it transpires that the appellant. was implicated in FIR No.
324 under Section 302/324/148/14.9 PPC dated 24.06.2009, where-after he
remained absconder for six years and did not surrender before law of the land to
take its due coﬁrse. After his arrest and submission of supplementary challan
against him, the appellant faced trial and finally acquitted by the Additional

Sessions Judge-1, Charsadda vide order dated 20.04.2015. Pursuant to his acquittal,



he reported to his department and heA was reinstated in service by'the impugned
order dated 20.05.2015. As he did ﬁot actually worked during the period between
24.06.2009 to 25.04.2014, therefore, it has rightly been treated as leave without pay
“and trial period between 26.04.2014 to 20.05.2015 as period under suspension. This
Tribunal, therefore, finds no cogent reason to interfere in and change the impugned
order of District Education Officer (M), Charsadda dated 20.05.2015. The service
appéal is theréfore dismissed having no substance or merit in it.‘Parties are left to

bear their own costs. File be consigned to the record room.

*
| ~ | '~ (MIAN MUHAMMAD)
’ . Member
(MUHAMMAD AMIN KUNDI)
Member

ANNOUNCED

09.03.2020




 06.01.2020

'ORDER
09.03.2020

F

Counsel for the appellant present. Addi: AG for
respondents present. Learned counsel for the appellant
seeks adjournment. Adjourn. To come up for arguments

on 09.03.2020 before D.B.
ottt
Mem Member

Appellant with counsel present. Mr. Kabirullah Khattak,
Additional Advocate General for respondents present. Arguments

heard and record perused.

Vide our detailed judgment of today of this Tribunal placed
on file, the instant appeal is dismissed having no substance or merit
in it. Parties are left to bear their own cost. File be consigned to the

record room.

Announced:
09.03.2020 *

(Mian Muhammad)

Y

(Muhammad Amin Khan Kdndi)
Member




0. 30.08.2019 Learned counsel for the appellant present. Mr.

Kabirullah Khattak learned Additional Advocate'General for
the respondents present. Learned counsel for the appellant

seeks adjournment. Adjourned. To come up for arguments on

16.16:2019 before D.B.
(Husshin Shah) (M. Amin KHan Kundi)
Member Member
16.10.2019 Clerk to counsel for the appellant present. Addl: AG

for respondents present. Clerk to counsel for the appellant
seeks adjournment as learned counsel for the appellant
was busy before the Peshawar High.Court, Peshawar.
Adjourned. To come up for argumehts on 21.11.2019

before D.B. |
' L=
T A
Member | Member
21.11.2019 Learned counsel for the appellant present. Mr. Kabirullah

Khattak learned Additional Advocate General for the respondents
present. Learned counsel for the appellant seeks adjournment.

- Adjourned. To come up for arguments on 06.01.2020 before D.B. )

(Hussain Shah) (M. Amin Khan Kundi)
Member Member




04.04.2019 Nemo for the'éppellant. Mr. Riaz Paindakhel learned Asst;
L | AG for thelre.spohdents present. '
Due to _gerieral strike on the call of Bar Council learned
counsel for the appellant is not Prflrtgféendanée. '
Adjourned to 14.05.2019 before D.B.

\

ember Chairman

-14.05.2019 ~ Counsel for the appellant and Addl: AG for respondents
present. Arguments could not be heard due to complete
breakdown of electricity.  Adjourned to 04.07.2019 for
argumehts before D.B.

(Ahm;igassan) (M. Amin Khan Kundi)
Member : Member
04.07.2019 . Learned counsel for the appellant present. Mr. Zia

Ullah learned Deputy District Attorney for the respondents
present. Learned- counsel for the appellant requested for
adjournment. Adjourned. To come up for arguments on

30.08.2019 before D.13.
.

* (Hussain Shah) (M. Amirf Khan Kundi)
Member Member




T e

. W
' 14.09.2018 "Clerk to counsel for the appellant and Mr. Kabir Ullah Khattak
learned Additional Advocate General present Clerk to counsel for
the appellant seeks adjournment on the ground that learned
counsel for the appellant is not avallable Adjourned To come up
for arguments o_n_O__8.11.2018 before D.B

—

(Hussain Shah) ' (Muhammad 'Hamid Mughal)
see=>my Member - - . . . w= v Member
_ St : I E R R
-08.11.2018 Due to retirement of Hon'ble Chairman, the

L 'Tribunal'is;defqnéfi_,lfhe[ef'qré',j"the'_c'ase_',is adjourned. To

" come up on 21.12:2018. T w
' T _ - *RFADER

21.12.2018 | - Junior to; counsel for the- appellant Mr. Riaz Paindakhel learned
- Assistant Advocate General for the respondents present. Junior
to counsel for the appellant requested for adjournment as senior
counsel for the appellant is not available today. Adjon’rned. To
come for arguments on 19.02.2019 before D.B.

¢

‘i ' (I ussain Shah) : (Muha%naﬁ:rnm Kundi)
Member o a Member
0
1'9.02.201'9, _ Clerk to counsel for the appellant present Mr. Usman

~ Ghani learned District Attorney for the respondents present.
Request Amade for adjournment due to engagemer:t o‘f learned
counsel for the appellant before Peshawar High Court
Peshawar today. Adjourned to 04-.0.4.420'1:9. D.B.

Membey

L l . i DO S . T P S (T'Halrrman , fd
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02.01.2018

' 05.03.2018

04.05.2018

(Ahmad Hassan) - (M.Amin

~ D.B.

Clerk of the counsel for appellant present. Mr. Usman

* Ghani, Di_st‘rict Attorney alongwithr Mr. Hameed-ur-Rehman, AD '

(litigation) for the rcsporidents also present. Clerk of the counsel

for appellant réduested for adjournment on the ground that learned
“counsel for the appellant is not available today. Adjourned. To

* come up for arguments on 05.03.2018 before D.B.

‘ %ﬂ Kundi)
Member(E) ‘ : Member (J)

Counsel for the appellant and Mr. Muhammad Jan,
Deputy District Attorney for the res_pondents present.
Learned counsel for the éppellant seeks adjournment.

Adjourned. To come up for arguments on 04.05.2018 before

& Sl ’ /// % |
(Muhammad Hamid Mughal) ~ (Muhammad Amin Khan Kundi)
Member ' Member

Yhe Tribunal is defunct due to retlrement of Hon’ ble Chalrman

_ 1 herefore the case is adjourned To come on 20.07. 2018

.. 20.07.2018

Due to engagement of the undersigned in judi’cialu

proceeding before S.B, further proceedmg in th%t%ﬂe in hand
- could not be conducted To come on 14, 09 201(/D

"

Mémber_ )] |

#



- 22.02.2017 : _ Clerk to counsel for the appellant and Mr. Wasal - . -

Muhammad ADO (Legal) alongwith Assistant, AG  for

respondents preé¢nt. Rejoinder not submitted and requested

for time to file rejoinder. To comefup for arguments on

ﬁﬂ.06.2017 before D.B.

(MUHAMMAD AAMIR NAZIR)
?af MEMBER
(AHMAD HASSAN) .

MEMBER

\

- 19.06.2017 . ~ Agent to counsel for the appellant and Mr.

23.10.2017

Muhammad Adeel Butt, Additional AG for the respondents
present. Agent to counsel for the appellant requested for time
to file rejoinder. Request accepted. To come up for rejoinder

and arguments on 23.10.2017 before D.B.

/% -

(Muhammad Amin Khan Kundi)
Member

Counsel for the appellant and Mr. Usman Ghani,
District Attorney for the respondents present. Rejoinder
received. Learned counsel for the appellant seeks
adjournment for arguments. Adjournment granted. To come

up for arguments on 02.01.2018 before D.B.
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lerk to counsel !for the appellant and Mr.
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To come up for written reply/comments on
16 before S.B.

MEMBER

counsel for the appellant and Mr. Wisal
alongwith ~ Addl. AG for the
sent. Written repl'y submitted. The appeal is

):B for rejoindér and final hearing
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-20.05:2076™ - Counsel for the appellant presentﬁP—"Fgliminary arguments heard

-and case file perused. Through the instant appeal, the appellant has
-impugn»ed order dated 20.05.2015 vide whicﬁ though he was reinstated
in  service, 'h(v)wever,‘ his abscondsion period with effect from
24.06.2009 to 25.04.2014 was tréated.as extra-ordihary leave without
pay. Learned ,cou.nsel stated before the Court a's per FR—S4 the appellant

s entitled for the salary of the period mentioned above.

L. ! ‘ i Since the matter required further clarification, hence pre-
i admission notiée be issued to the office of Iearnéd Additional Advocate

l General to assist tHe Court as to whether the appellant is entitled for

| fsalaries for the period he remainder. absconder as per FR-54 or

o omey L T Jf otherwise. To come up for further preliminary hearing on 13.6.2016

.

before S.B. - \ :
h {@\” - %’/
i
\/ .
13;06.20_1.6 Counsel for the appellant, Mr. Murad Khan, /

Supdt. for respondents No. 2°& 3 and M. Zahoor
Réhman, Asstt. Registrar  for fespondent No. 4
alongwith Addl. AG for the respondents present.

Preliminary arguments heard.

In view of the observations of this Tribunal
recorded in order sheet dated 20.05.2016 the appeal is
admitted to regular hea'r.ing.‘ Subjcpt to deposit of
security and process fee notices be issued to the
respondents  for. written, reply/comments for

22‘08.2016 before S.B.

Appellant Deposited



Y,

Form- A
FORM OF ORDER SHEET
_ Court of
Case No._ 447/2016
S.No. | Date of order Order or other proceedings with signature of judge or Magistrate
Proceedings
1 2 3
% 26.04.2016 . _
' ' The appeal of Mr. Sher Alam resubmitted today by Mr.
Sajid Amin Advocate may be entered in the Institution Register
and put up to the Worthy Chairman feroper order please.
@Z@—g" .
A REGISTRAR =~
5 Zg,“ 2 “9 This case is entrusted to S. Bench for preliminary
B : hearing to be put up thereon Z;/-'?/gn fé
CHA%N
6.05.2016 Clerk of counsel for the appellant

present. Requested for adjournment. Adjournefl for

preliminary hearing to 20.5.2016 before S.1B.

/
Member

¥y .



The éppeal of Mr. Sher Alam PST GPS chak Nisatta Tehsil and District Charsadda received t-o-day i.e.

on 15.04.2016 is incomplete on the following score which is returned to the counsel for the appellant

for completion and resubmission within 15 days.

1- Memorandum of appeal may be got signed by the appellant.
¢ 2- Annexure-D of the appeal is illegible which may be replaced by legible/better one. -

I”\Jo. | 520 /S.T,

. ' ~
LAY ZQ /2016 /\J}J/.
. : ) A~ REGISTRAR )
SERVICE TRIBUNAL
- KHYBER PAKHTUNKHWA
PESHAWAR.

fe e fin i




BEFORE THE KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL PESHAWAR

Appeal No.MUT 2016

Sher Alam, Primary School Teacher, Government

VERSUS

(Appellant)

Prlmary School, chak Nisatta, Tehsil and District Charsadda.

Govt of Khyber Paktunkhwa through Secretary Elementary
and Secondary Education Khyber Pakhtunkhwa Peshawar and
others.

(Respondents)

| Memo of Appeal along w1th afﬁdav1t |

Application for condonation of delay.

Copy FIR dated 09.06.2013

Copy of Judgment and order of
acquittal

Copy of Impugned order dated
20.05.2015 ‘

Copies of the deparfmental Appeal
and rejection order dated 15.12.2015

22-26

Vakalatnama

27

Through

SA/J/ D AMIN

Appellant - .

Advocate Peshawar

. o ‘-L‘-’l': ‘ m‘ L

. IO
TN, 5 AT atn “_a-w

&

N

’ L]
ARTAJ ANWAR
Advocate Peshawar

-

i

s

§




BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

a7 Prevines P -
Gervice Tribunal. RN

Ap.peal NO.M/ZOM | - m EQ.Z%O ({

Sher Alam, Primary School Teacher, Govemment
Pr1mary School, chak Nisatta, Tehsil and District Charsadda.
(Appellant)
VERSUS :
. Govt. of Khyber Paktunkhwa through Secretary -
Elementary and  Secondary Education Khyber
Pakhtunkhwa Peshawar.
2. Director, Elementary and Secondary Educatlon Khyber
Pakhtunkhwa Peshawar.
3. District Education Officer (Male) Charsadda.
(Respondents)

Appeal under Section 4 of the Khyber
Pakhtunkhwa Service Tribunal Act, 1974,
against the Order dated 20.05.2015, whereby
the appellant has been though reinstated into
service but the appellant has been denied .
back benefits by treating the period i.e
24.06.2009 to 25.04.2014 as extra ordinary
leave and trial period has been considered as
period under suspension, against which the
departmental appeal has been rejected vide
order dated 15.12.2015.

Praver in Appeal: -

On acceptance of this appeal the impugned
. order dated 20.05.2015, to the extent of
treating the period i.e 24.06.2009 to.

‘ 25.04.2014 - as. extra ordinary leave may

% o-dey please be set aside, similarly the order dated

- g%‘}b 15.12.2015,may also be set-aside and the

157y g appellant may be allowed all arrears of

salary and back benefits of service for the

Re-submitied to-Gag intervening period _i.e from the date of

trd ifled. Removal i.e 24.06.2009 ttll re-mstatement
i.e20.05.2015.

">~6\;\\6. - |




Respectfully Submitted:

l.

That the appellant is serving in the Respondents’ department as
Primary School Teacher. ‘

That ever since his appointment, the appellant had perforh*xed his
duties as assigned with zeal and devotion and there was no
complaint whatsoever regarding his performance.

. That while serving in the said capacity, the appellant was falégly

implicated in a criminal case under section 302/324/148/149

PPC, vide FIR No.324, dated 24.06.2009 of Police Station Prang,

Charsadda. The appellant duly informed-his department about his -
false implication in criminal case. Since there were serious

threats to the live of the appellant from his enemies, therefore he

could not join his duty. (Copy of the FIR is attached as

Annexure A) : :

That after facing trial, the appellant was acquitted from criminal
charges by the Learned Additional Sessions Judge vide his
judgment and order dated 20.04.2015. (Copy of the judgment of
the A.S.J. Charsadda dated20.04.2015 is attached as Annexure
B) :

That after obtaining copies of the acquittal order, the appellant
duly reported the matter to the respondent. The respondent
resultantly reinstated the appellant in service with immediate
effect vide order dated 20.05.2015. However, the alleged
absconder period has been treated as extra ordinary leave and
trial period has been considered as period under suspension.
(Copy of the order dated 20.05.2015, is attached as Annexure
attached as Annexure C).

That partially aggrieved from the order dated 20.05.2015, the
appellant filed his departmental appeal. However the same has
been rejected vide order dated 15.12.2015. However the order
was never communicated to the appellant. The appellant time and
again inquired about the outcome of his departmental -appeal,
however he was not given any response, lastly he came to know .

~ on 17.03.2016 that his request for back benefits has been turned

down vide letter dated 15.12.2015. (Copies of departmental

-appeal and rejection order dated 15.12.2015 is atta_ched as

Annexure D & E). ' s

That the abpellant prays for the acceptance of the instant appeal

inter alia on the following grounds:-




GROUNDS OF APPEAL:

A. That the appellant have not been treated in accordance with

law, hence his rights secured and guaranteed under the law are
badly violated. e

. That the case of the appellant is covered under FR-54 which

provides that:
“F.R.54-—--Where a Government Servant has been dismissed
or removed is reinstated, the revising or appellate authority
may grant to him for the period of his absence from duty—
@) If he is honorably acquitted, the full pay to which he
would have been entitled if he had not been dismissed or
removed, and, by an order to be separately recorded, any
allowance of which he was in receipt prior to his
dismissal removal; or A

b) If otherwise, such portion of such pay and allowances as
the revising or appellate authority may prescribed.

In a case falling under clause (a), the period of absence
JSrom duty will be treated as a period spent on duty unless the
revising appellate authority so directs.

Since the appellant has been Honourable acquitted in criminal
case, therefore on his reinstatement he cannot be denied the
back benefits of service to which he would have been entitled
had he been in service.

. That it has also been held by the Superior courts in a number

of reported cases that all acquittals are honorable and there can
be no acquittal that can be termed as dis-honourable, reliance
is places on 1998 SCMR 1993 and 2001 SCMR 269.

. That since the absence of the appellant was not willful but was
due to his false implication in criminal case, moreover the -

respondents. were fully aware of the registration of criminal
case against the appellant, therefore under the law/rules when
the appellant is reinstated on his acquittal from criminal case,
then he under no circumstance can be denied the back benefits
for the period he remained out of service.

. That the appellant was falsely implicated in FIR, and due to

threats to his life and blood shed enmity, he had to go under
ground and therefore he remained out of service during that
period. The absence period of the Appellant was thus beyond
hid control and he cannot be made suffered for the events
which were beyond his control. o

. That the appellant has never committed any act or omission

which could be termed as misconduct, his absence from duty






was not willful but it was due to his false Jimplication in

criminal case. Since the appellant have honorably acquitted in
the criminal case, and subsequently reinstated, thereafter

- treating the absence period as leave without pay is uncalled for
and liable to be set aside. - |

G. That during the ivntervening period the appellant never
remained in gainful - employment, therefore on his
reinstatement he is entitled for the grant of all benefits also.

H. That the appellant also seeks permission of this honorable
Tribunal to rely on additional grounds at the time of hearing of
the appeal. '

1t is, therefore, humbly prayed that On acceptance of this
appeal the impugned order dated 20.05.2015, to the extent of
treating the absconder period as extra -ordinary leave and trial
period as period under suspension. and rejection order dated
15.12.2015 may please be set-aside and the appellant may be
allowed all arrears of salary and back benefits of service.

Appellant

Through /7\ :
//S”;:

SAJH) AMIN

Advocate Peshawar

~ZARTAJ ANWAR
Advocate Peshawar |

AFFIDAVIT

I, Sher Alam, Primary School Teacher, Government Primary
School, chak Nisatta, Tehsil and District Charsadda, do
hereby solemnly affirm and declare on oath that the contents
of the above noted appeal are true and correct to the best of
my knowledge and belief and that nothing has been kept back
or concealed from this Honourable Tribunal. - > 9\@

Deponent

r




BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

Appeal No. /2016

Sher Alam, PST Teabher, Govt.Primary School, chak Nisatta,
Tehsil and District Charsadda.

(Appellant)
VERSUS

Govt of Khyber Paktunkhwa through Secretary Elementary and
Secondary Education Khyber Pakhtunkhwa Peshawar and
others.

(Réspondent’s)

APPLICATION FOR CONDONATION OF DELAY.
IF ANY IN FILING THE TITLED APPEAL

Respectfully submitted.:

1. That the applicant has today filed the accompanied appeal before this
Honorable Tribunal in which no date of hearing is"ﬁxed so far.

2. That the applicant prays for condonation of delay 1f any in filing the
- instant appeal inter alia on the following grounds:-

GROUNDS OF APPLICATION

A. That the applicant has falsely been charged by the complainant. The
applicant duly informed the department about his false implication,
however since there were severe threats to the appellant and his

family therefore it was not possible for the apphcant to join his duties.

B. That soon after his acquittal, the applicant was reinstated into service
but without arrears and back benefits vide order 20.05.2015 against
which his. departmental appeal was rejected vide 15.12.2015.
However the order was never communicated to the appellant The
appellant time and again inquired about the outcome of his
departmental appeal, however he was not given any response, lastly
he came to know on 17.03.2016 that his request for back benefits has
been turned down vide letter dated 15.12.2015. Since, the appellant
pursued his case diligently and never remained negligent in pursuing
his remedy, therefore delay if any in filling the titled appeal is not

iy
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willful but due to the reason stated above and deserve to be
condoned.

C. That the delay, if any, in filing the instant appeal was not willful nor
~ can the same be attributed to the applicant as it was due to the non
. communication .of the rejection order to the apphcant therefore the
| g applicant cannot be made suffered for the omission of respondent for
| not communicating the rejection order . Hence delay if any deserves

to be condoned.

D. That it has been consistently held by the superior courts that appeal
filed with in 30 days from the date of communication of' the order on
departmental representation / appeal would be in tlme Reliance is
placed on 2013 SCMR 1053 & 1997 SCMR 287 (b).

| E. That valuable rights of the appellant are involved in the instant case in
| the instant case, hence the delay if any in filing the instant case
| deserves to be condoned.

| ' F. That it has been the consistent view of the Superior Courts that cases

should be decided on merit rather then technicalities including

limitation. The same is reported in 2014 PLC (CS) 1014 2003 PLC
(CS) 7609.

It is therefore humbly prayed that on acceptance of this dpplication
~ the delay if any in filing the instant appeal may please be condoned.

Applicant

—
Through .

é.S}-’d{T);AMIN
- Advetcate Peshawar -

Advocate Peshawar

AFFIDAVIT

I, Sher Alam, Primary School Teacher, Government Primary
School, chak Nisatta, Tehsil and District Charsadda,do hereby
solemnly affirm and declare on oath that the contents of the above
noted application for condonation of delay are true and correct to the

best of my knowledge and belief and that nothing has been k@pt back -

able Tribunal. o) 9\

- Deponent
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Sessions Case No ’
Date of institution: g N May 31, 2014
Date of Decision: ) | April 20, 2015

Sher Alam Slo Mum Khan (2) jmran
er Muhammad S/o

Charged vide FIR #324

Dated 24.06 ?.009
uisS 302/324!148!149 pPPC

Police Statron, Prang

JUDGMENT '-f
Accused Sher Alam \mran and Sher Muhammad faced»t\rial in "}i N
FIR # 324, Dated 24 06.2009, Uls 302!324!148!149 .PPC, : ‘,
— {
. \ }

case are that on 24.06.2009 at 13.30
mad reported to the local police at

, Al Askar 'Slo Bashrr Ah
ntful day, he

adda that on the eve
mmad Ishad

pDHQ Hospital, Chars

his brother Fakhre Alam, deceased Muha

arsadda in their Moto_rcar

ack to their village,

» At 12:30 hours, from

had come to Ch

and Basheer
while

'No.5358/LHR. That

Bashir de—bdardedz for

they - were going b
purchasmg “Choly”.
r No.5100 speedily oV

m the said vehrc\e

‘Charsadda side a Motorca ertook yehicle of the

ainant party. and :fro sher Muhammad

compl

1ed yehicle of the com

S de-boarded and signa
e vehicle of :

thereafter,,;, the accu

complainant and started firing UPO

weapon

stop. That,

sed came near th

n the complarnant party. As a
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result of firing of accused facsng tnal Sher Muhammad Imran and

Sher Alam; Muhammad Ishaq got hit and died on the spot, whereas

~ with the ﬁre shots of Qasrm and Javed the complainant and his

brother got hit and injured. Motnve dlsc\osed by the complainant is

blood feud between the partres Report of the complainant was

F.lL.Rwas regrstered
3. lnitially challan u/s 512 Cr. PC was submitted against atl the
accused. Upon the arrest of - accused Qasim and Javed,
supplementary challan was submrtted against them and after trial,

they were acquitted, whereas accused facing trial were declared

'proclaamed offenders. After the - arrest of dccused facing tnal,

supplementary - challan was submttted against them and case in

hand came up for tnal During tna\ relevant copies Were p(,,rovided to

i f‘o the accused u/s 265-C(1) Cr. PC on 02.07.2014. Chargeﬁé".?framed

and dpted to face trial. Prosecutlon was, therefore, allowed to
produce its evidence. |
: 4/ ’ Prosecution produced 12-PWs in order to substantiate the
-~ charge. The gist of their deposrtron is given below:- -
(PW.1) Masood KhAn SI arrested ‘accused facing trial vide
arrest card Ex. PW1/1. He produced the accused facing trial for
obtaining their- police custody vrde his application EX: pW1/2, which
: was refused: and the accused were remanded to judicial Iockup.l He
recorded statements of accused uls 161 Cr.PC and after completion
i. :ﬁ"':"' of mvesttgatlon handed over the case file to the SHO Amir Nawaz
Khan who submitted challan agalnst the accused. He claimed his

signatures as correct on the documents prepared by him.

. ECOR “ .
ettt : S
SO WEL T34 -l e

sl : body of deceased Muhammad ishaq before the police at the time of

report and before the doctor at the time of PM examination.

Y

A B
u

————
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reduced in the shape of Murasila, on the basis of which the instant

‘\"‘1 on 03 .07.2014, wherein, accused facing trial denied the allegatioris

(PW 2) Wali Ullah Slo Musharaf Shah, identified the dead -

~




- r‘ ) | s ‘ /0
(PW.3) Dr. Abdur Rasheed Rashrd MO, on 24 03,3.009 at
01.30 pM, examined m;ured Ali Asghar Slo Bashlr Ahmad /0

Amalyan Nisatta and found the follo_wmg

The m}ured was fully conscrous
A single grazing, b\eedrng ﬂrearm wound about ¥4 long on left

index finger tip. First. aid given, no bony involvement. B
(™ 5“ "/5 % )

Duration of the tnjuryfess than one hour.
Weapon used ﬁrean iand; the nature of injury was simple.

His report in this regard is. EX: PW.3/1.
on the same day at 01 32 PM, he also examined injured

Fakhre Alam and found the followmg.

_ Injured fully conscious.

Asingle pleeding ﬁrearm wound on mid lateral part of left arm,
about Ya' X x V& in diameter. Frrst aid grven Advised X-Ray left arm
both Views. Admitted in male surgrca\ ward puration of the injury
s less than one hour, caused py firearm. Nature of the injury wes
e as simple after admrssron No.323/68 dated 24/2510612009
. per that record there'was no bony jesion, SO nature of injury
.‘"wwas dbc\are as simple. The medlco legal report is Ex PWSIZ !

o " On the same day i.e: 24 06.2009 at 01.45 PM, he conducted
il autopsy on the dead body of the deceased Mohammad 1shad Slo
Jan Ali and found the followmg

condition of the body:- |
pale yellow color, aged about 25/26 years clothed in sky blue
shaiwar,. qamees and whrte banyan Six fire arm cuts on gqamees
and one on banyan found |
Wounds -

___—--'—

1. Firearm entry wound on left side of neck below left mandibulor

' ;omt about 1/4x1/3" 10 drameter.

2. Corresponding exrt firearm wound of No.1 anteriorly in the

“pyparietal junction abou,} 4/4" in diameter.

FEL S

e o e e -



3. Firearm entry wound on the r'rg:ht'upper auxiliary liné about
114x114° in”diameter. |

4. . Correspond'mg exit firearm wounds of No.3 in mid left scapula
about 1/2x1/2” in diameter. '.

V5. Correspondrng firearm exit vrdund'of No.5 in right upper
posteriof shoulder about 112xA12" in drameter.

Internal exammatron -

Thorax:- Forth and fifth nbs fractured on ngh’t side and:

thorax wall injured. Plurae 1ntact larynx and trachea both injured.
Right lung and left lung in both upper part injured, pericardium and
heart injured and blood yessels is injured

Abdomeni- Pharynx_in]ured and rest of the organs of the

" abdomen were found intact. Stomach was mtact and empty.

Cranium and spinal cord:- ;

m Skull fractured, third and fourth survical vertebrae fractured.
f , %r\ all brarn and brain membranes injured and ruptured in

+* \ 2\ : »
té\n'o'r\y . : : ’ 1.
' N

in his opinion deceased | Mohammad |shaq died drjgg;eevere
trauma to his vital organs, brasn heart, ungs with _se\rere and
extensive hemorrhage and anoxrc shock, all leading to the sudden
death of the deceased. Probable time that lapsed between iniury
and death instantaneous. And time between death a?d pM 01 to 1
hour and 19 minutes. The PM report is Ex: PW3/3 consisting of siX

_’(PICLO"""() sheets including the prctonal The injury sheet of the deceased

Mohammad lshaqd Ex: PN3I4 and inquest report EX: PW3/5 also

“bear his endorsements He clarmed his signatures as correct on the

documents prepared by hlm

—— .7
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(PW.4) waris Khan No. 16 is margrnal witness to the
recovery memo Ex: PW4/1 vide whlch the lnvestrgatron Officer took
into possession a sealed phial havrng a spent bullet sent by the
doctor and produced to the lnvestrgatlon Ofﬁcer in his presence.

(PW.5) Dr. Javed Igbal Orthopedrc Surgeon, stated that
injured Fakhr-e-Atam was advrsed for operatron to him, as he was
referred to him and he/PW.5 made hrs operatron on 26. 06 2009 and
a foreign body was recovered from his body during operatlon and
-was drscharged on 29.06.2009. The discharge slip is Ex: PW5/1.

(PW.6) Said Ghalib Khan (th) s, conducted investigation
in the instant case. He prepared srte plan E)f .pW6/1, at the instance
and pointation of eyewitnesses Ah Askar and Bashir. Dunng the spot
inspection, he recovered and took into possessron a motorcar

bearing registration No. LﬁR—5358 in which the deceased and injured

.gsessw,‘. -were present at the time of occurrence\ vide recovery memo
* - E;;“EWGIZ in presence of margmal witnesses, He also recovered and
tdpk into possessron blood through cotton from the p\ace; of
{_"{dece'ased lshaq and injured Fakhr— -Alam1 packed and s and-‘ sealed in

parcel vide recovery memo Ex P\N613 He also recovered and took

" mto possession spent bullet P -1 sent by the doctor in a phial vide

memo EX PWG6/4. Similarly, he also took into possession blood
stained garments of the deceased Ishaq consisting of Qamees P-Z,
Shalwar P-3 sky colour, Banyan P-4 which were sealed in @ parcel
and also took into possessron one shirt P-5 blood sta‘rned having
corresponding cut mark belongrng to injured Faknhr-e-Alam, brought
by constable Maazuliah No.. 137 and sealed the same in 2 parcel
and prepared recovery memo is EX PW615 He sent the blood
stained garments of the deceased injured and blood through cofton
to the FSL vide his applrcatrons Ex. PW 6/6 and Ex: PW6/7,
respectively, and the result thereon ‘are Ex: PW6/8 and Ex PW6/9,

respectsvely He also sent spent bullet to the FSL vide his application

g?
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Ex: PW6/10 and the result thereof rs Ex: PW6/11. As the accused

were avoiding their lawful arrest therefore vide his applications EXx.
; pPW6/12 and EX: PW.6/13, he applred for and obtained warrants uls
204 Cr.PC and proclamatron notrces u/s 87 Cr.PC and handed over
to the DFC concerned for doing the needful He recorded statements
of PWs u/s 161 cr.PC and aﬁer completron of investigation, he
handed over the case file to the SHO concerned for onward
supmission. He also annexed the rnotrve FIR which is Ex. PW6/14.
He claimed his srgnatures as correct on the documents prepared by
 him. | |
(PW.T) Sher Ali Sl reduced the report of complainant in the
shape of Murasila EX: PA/1. He' prepared lnjury sheet of Ali Askar
"Ex: PW7/1 and injury sheet of Fakhr—e—Alan7 Ex. PW7/2. He also
prepared the injury sheet of deceased Muhammad Ishaq Ex: PW7/3

nd inquest report Ex: PW7I4 and sent them 1o the doctor for

regrsitr;atron of the case. He admrtted his signatures.as correct on the

B abovp documents. |

> (PW. 8) Amir Nawaz Khan SHO, submrtted supplementary
- challan against the accused facrng trial.

(PW.9) Mohammad lrsaal DFC, e>recuted warrants u/s 204
cr.PC and proclamatlon notrces uls 87 Cr PC agatnst accused
fac'rng,,trial.a The warrants, notrces and reports of PW.9 are EX
PWO/1 to EX: PW9/20, respectrvely

(PW.10) Maazuilah No 137, escorted the dead pody of
deceased from causality DHQ Hospital Charsadda to mortuary and
after PM examrnatlon the doctor handed over to hrm blood stained
“clothes of the deceased and one phial having @ spent bullet whrch

he produced to the lnvestrgatron Ofﬁcer. His statement was recorded

under section 161 Cr. PC. é;;g;,

Y l
‘ rcal treatment and P. M examrnatron through FC ‘Maazullah. He

also sept the Murasila to the concerned Polrce Station for the

/“\_" 8
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(PW. 11) complainant Ah Askar stated |n support of his report

Ex: PA/1. He further stated that the site plan was prepared at his
instance and at the mstance of PW Basheer He is also marginal
witness to recovery memo Ex: PW6/2 vide whlch the 1.0 recovered
and took into possession car beanng No. LHR-5358 Toyota Corolla
and form the seat of the moto_licar some blood were taken through
cotton. He is also marginal witness to the recovery memo Ex: PW6/3
vide which the 10 took into possessnon some blood through cotton
from the place of deceased and some blood from the place of
injured Fakhre Alam. Slmllarly he is marginal witness to the
recovery’ memo Ex: PW6/5 through which the 1.O took into
possession the clothes of the deceased Ishaq; one white gamees
blood stained having correspondmg cut belong to injured Fakhre

Alam. He claimed his sugnatures as correct on the above documents.

arged the accused for the murder of Mohammad Ishaq and for

/- (Pw12) Fakhre Alam Slo Bashir Ahmad stated that

A1)
Yo q"deCeased Muhammad Ishaq was his first cousin. On the day of

)

‘bocﬁlrrence he alongwnth hIS brother Ali Askar deceased

Muhammad Ishag, Bashir Ahmad had come to Tehsil Bazaar in their

motorcar beanng No. LHR-5358 Wthh was driven by him. On the

way return to thelr v;llage when they reached near Taj Plaza, there
his father Bashir Ahmad- got down from the motorcar mentioned
above for purchasing of Choley and other household articles. At this
time a motorcar bearing No 5100 came there with rashly and
“stopped in front of their car from which Sher Muhammad, Imran,
Sher Alam, Qasim and Javed duly armed with deadly weapons got
down and came near their car and all the accused started firing upon
them with their respective weapons As a result of the firing of
accused facing tnal Muhammad Ishaq got hit and died, while he and

his brother Ali Askar sustalned injuries with the fire shots of Qasim

AYE.
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and Javed He clalmed to be the watness of the occurrence and

charged the accused facmg trial for the murder of his cousvl?#shaq
and acquitted accused for h:s injury and for the injury of Ali Askar.

Motive for the offence was prevrous bloOod feud. His statement was

recorded by the police u/s 161 Cr. PC.

4 : 5. Thereafter, . the prosecutron closed its evidence and

- statements of the accusedﬁwererecorded u/s 342 Cr.PC. Accused
did not opt to produCe eviid,'gjlce in their defense nor opted to be .
examined on oath u/s 340&2} :iCr PC, Hence, arguments of learned
Assistant Public Prosecutor duly assisted by private counsel for the
complamant and learned counsel for accused were heard and
record was perused. - |

/ - 6. Learned state counse;l assisted by private learned counsel for

: -complainant has argued tha._tjaccused directly charged in the prompt

A.R for day light occurren'ce and role of injuries to the deceased

ted to the accused facrng trial. That injured eye witnesses
<ﬁrave: deposed against the accused by giving confi dence inspiring
evrdence and despite lengthy cross-examination nothing favourable
T L5 to the accused has been brought on record. That though empty not
' Tk c'overed but a spent bullet recovered from the body of PW Fakhre
- Alam. That there is no questron of false implication. That there are
‘three entry wounds on the deceased for which three accused facing

trial- have been charged._ That medical evidence supports

prosecution case. That motivé for the offence is there. That accused

Ly

facing trial have remained é_bsconders for long time, which also
corroborates the prosecution'éase. That prosecution has established . |
its case against accused facing trial beyond shadow of doubt and
'accused facing trial may 'be cp'nvicted and sentenced with maximum
sentence provrded by law. : |

7. On the other hand learned defence counsel has argued-that

'the alleged eye watnesses are highly interested and so the same

\}



Véva/'VCS .
% to be‘cafefully evaludted. That no independent witness has

come forward even in’sup’port: of the alleged recoveries or about the
alleged presence of the epcused on 'the, alleged scene of
occurrence. Thatéelle'ged eye‘if}itnesslcomplainant was not believed
against co-accused. That tthgh‘one of the alleged eyewitnesses,
namely, Fakhr- e-Alam produced and examined by the prosecution,
but from his statement too the prosecutlon has not establish its case
against the accused facang tnal That in all 5 persons were charged
in the instant case. That’ medlcal evidence is contradicting the
.alfeged eyewitnesses. That as per report the injured and deceased
were brought by the passer byes to the hospital and in the said
report presence of alleged -E_eyeWItness Bashir has not been
mentioned which shows that thé 'said Bashir was not present at qll at
the time of alleged occurrence. That the ;contents of the report in the

M@Qae of Murasila also shows that the same is the result of
‘ » beratlon and consultation apart from the one hour delay in the

re t whlch has not been explamed That time of report and time of
4e;ar,ﬁ|f}{atlon of the alleged lnjured is one and the same which is not
) jDSStble and the' same also speaks of deliberation and consultatlon
on the part of complalnant party That no reason given for coming to
Charsadda by complaznant party That description of weapons has

not been given in the report That the -alleged eyewitnesses: flave
allegedly rece:ved injurues but the same are minor mjunes a’s""”ber
avallable record, while role of f flng attributed to five persons from a
very closed range and the alléged 'r’notorcar has neither received
any bullet mark nor the same motorcar has been produced in the
“court. That there is no other evidenee of the nature to connect the

accused facing trial with ihe alleéed offence. That prosecution has
W

shadow of reasonable doubt and m the circumstances abscondence

failed to prove its case agams(the accused facing trial beyond’

RS
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alone is no evidence against the accused. That accused facin‘g trial

may be acquitted from the charges leveled against them.
g. ™ In the instant case ocular account is that of PW-11
and PW—12 who have allegedly received injuries in the

alleged occurrence, but being closed relatives of the

deceased, their statements are evaluated carefully

In the instant case -report was made in the shape of

' said Murasﬂa would reveal that in the start of the sagrr;‘e the
words and spaces are drfferent than the words and spaces
at the end before the sngnature of the complainant wherein
the accused have been named for the alleged offence and

on the .other hand repo.r.t is of 01.30 p.m. and as per the

\cﬁ én consumed, but strangely the examination of the
= alleged injured was made at 01.30 P.M and 01.32 P.M by
the doctor and the same. also speaks of overwriting. The

before the report in. the :nstant case. In the FIR
complainant has not shown the purpose of coming to
'Charsadda whereas PW-12 has stated in his cross
examination that they ha_d met one Azmat in connection

with business’ of poultry. l';hut the said Azmat has not been
produced  in | support of his stance by the
prosecution and this stance of PW-12 is  an
~improvement as the ‘-’:jj-;same is not supported or

corroborated by any otffér piece of evidence. In the FIR

¥,
$3
R
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Murasila which is delayed by one hour and perusal of the

said report/Murasila at the end the author of the Murasila'

has stated about. pr{eoaratron of injury sheets of the lnjured




presence of the complalnant party on the alleged spot is
shown as one Bashrr had to purchase “choley but as per

s:Murasila the mjuredf )nd deceased were brought to the

casualty of DHQ HosPltal Charsadda by the passers bye

and the sard,Bashrr was’ p_ot named in the Murasila for

taking the de;_:_eased and inﬁjured to the hospital. Similarly,
in the site plan point No.4 was given to the said Bashir, but
no one shown in the site nEan selling “Choley” and neither
the said “Choley Farosh”. examlned in the instant case,
‘whereas, in court statement PW.11 has stated of
purchasing some artrcles and PW.12 has stated of
purchasing “Choley” and other household articles instead

l 4

of purchasing Choley as stated in the FIR. Furthermore, in
the presence of sons, sendmg father for purchasrng ) ]

“Choley” is also not appealable to mind. According to srte v o |

Ian Ex PW.6/1, deceased and PW.12 are shown in the o
. !‘ -
{to t seat of the car while PW 11 is shown in the rear seat : ‘
61’ “the same and as per PW 11 and PW.12, all the five

)

oy / persons made firing on the complainant party from very

I

/close drstance even then the role of causing rnjurres to the

PR
e T

deceas‘ed is attributed to three accused facing trial, while
role of causmg injuries to- PW 11 and PW.12 is attributed

to acqwtted co—accused twe in number, which also in the S.

crrcumstances is not possrble to have been noticed as

alleged and is not appea!algle to mind. Furthermore, five | ;
persons were making ﬁringifrom such a close range then ‘ .

why PW,Jt and'PW.12 hai)e received minor injuries and

have not been done to deafh. Despite the alleged firing by

five persons said motorcar has not received any bullet
mark, whereas, the accusiéd have been shown to have

¢ : b
fired from left side as stated in the cross-examinatiog,af i

K
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PW.12 and shown in the site plan Ex:-PW.6/1, but as per
medical ev:dence the deceased has received an entry
wound on the rrght upper axrllary line about %" x %" in
diameter whlch rs also not poss:ble to have been recerved
from the f iring’ as alleged by PW.11 and PW 12 as site
plan Ex: PW.6/1 prepared allegedly at the pointation of
PW.11 and. PW.12. Despite the alleged firing from a very
close range, weapons have not been described by PW.11
and PW.12, though PW11 and PW.12 have allegedly
received lnjur:es in the alleged occurrence which are
ghogady of the nature belymg the story of prosecution and
thus the testlmonres of PW 11 and PW. 12 are not

trustworthy nor confi dence rnspmng as discussed above.

There is no other evrdence of the nature to connect ,l"

!vyr

"}
‘ot evndence against the accused in the circumstances. -

/ "}_ ,Prevrously co- accused namely, Qasim and Javed
,.were tried and acqurtted by the learned trial court and
‘S.na peal against acquittal also dismissed by the Hon’ ble
~Peshawar High Court, Peshawar vide order dated
29.01.2014, though prewously only one alleged eye
_ witness, namely, Ali Askar was examined whrle rest of the
e alleged eye witnesses were abandoned by the
) ecution but ‘despite the examination of another _
e withess Fakhre Alam as PW.12, prosecution
ve its case against accused facing trial
w of doubt as discussed above in detail.
by extendnng the benefit of doubt to the

.‘_facmg trial, the accused facing trial, narnely, Sher
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st
e .
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OFFICE OF THE DISTRI(‘T LDU&.ATION OFFICTR (MALE) CHARSADDA

1

s

i”ADTUSTML\TT Y . ~/7”‘¢/£0‘:~

Consequc.nt upon the L.xoncxatxon [ rom charges of murder by the Honorable

Court of Addltxonal Session Judge Charaadda Mr Sher Alam PST GPS Check leatta is

hercby 1c1mtatcd in service with immediate effect.

" The abscondcr pcuod wcf "1/(}6/"(/09 to 25/0:1/2014 is treated as extra

ordinary lecave ancl the' trail perlod from 26/04/2014  till the c\oncration' from

charges/date of remstaternent in service is considered as period under suspension as per

Ru]e

L ©° (SIRA]MUHAMMAD)
- DISTRICT EDUCATION OFFICER
’ (MALE) CHARSADDA

[ R . s

Endst No ﬁ(q‘ / L[ ~/ ’TL F;No 48 B/ Suspén'sion/ dated _2.92 5 /2015.

Copy forwa;fded to the;-

1. letnctrAccounts Officer Charsadd
2. SDEO (M) Charsadda with the rc:marks that before starting his balary it may bo..
ensured that the opponent party has rot filed any appeal in upper court and no
_ stay order issucd.
3. Ofﬁcxal’conccmcd
4. Offxce fxle

o/
DlSTRlCT EDUC \TIOI\' OIT ER

- (MALE CHARSADDA N
- (MALE) 32,
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_' ‘ ' Better Copyp-22
o BEFORE THE DIRECTOR EIJCATION, XPK.
PESHAWAR.

In Re,

Department Appeal/. Representstion No.. of 2015

Departmental appeal agai ns-i; the order _

da ted 20.@5;26)15 Passed by District Education

O fficer (Male), chargud;’iin, Whereby the
gbsconder period W.e.f. 24.04.2009 to 25-04—2014.
is treated as extraordinary l,eéVe and thé trial
:perio'd_ from 26.04.2014 +till the eXénerated from
chamSZ. date of re instrument in service, .

is considered as period under suit érder

as per rule.

- -

Prayer in Approx.

G>n 2 ccepté nc.e Qf this departmental appeal thé.
imp.%ed order dated 29.05,2015 passed by DBO
(Male) , Charsadda, to the extenlt of non—awax;d_ing"
back berefits and treating the appellant' s |
‘service without pay may kindiy be set asidé' ;add
dn.rectlons may please be 1ssued to the concerned 1

department to release the salary of appellant
with all back benefits w.e.f. 24406, 2009 to 2. @5.2@15
for which he is legally entitled for the same,
AND
'Angy other relief, which may be deemed pmper‘ip“

the circumstances of the case May also be granted.
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Respectfully “heweth,

1.

2o

3.

by

5.

that the appellant was appointed asPST Teacher

in Bducation., Yepartment and servi ng the department

effichiency and with great care of duty.

That the appellant was procee ded departmentally by

his department on account of false charge and

concerned FIR, which Was lodged against the

. appellant,

That the Honourable Additional 8ession Judge, .

Charsadda vide his Judgment dt. 20.85.2015 ho nmurabl y
acquitted the appeliant from the charges levelled

against him and elti-matel\y, the department reinsts ted ‘

the appellant in service kut at the same time, the

absconder period w.e.f. 24.06.2009 to 25.04.2014 is

-treated as 'extraordimry leave and the trial period
from 26',@4.2.@114, till the exenoration from charges/.

date of reinsta tement in ser'VJ.ce is cons:l.dered as

period under suspension as per rules.

Lhat appellant remained out of service from the date '
of dismissal on account of concocted FIR. and false
1mplicatwn and remained un-employed during the

siad period.

That the appellant being aggrieved from the said
impugned order dated 20,03, 2@15 by mot awarding
back benefits te the appellant W.e..f. 24.06. 2009 to
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© 20.05.2015 approaches as this Honaurable Forum, inter

alia, on the following grounds : -

"GROU ND 8§

- e e - Gae e e

A. That the order dated 20.05.2015 passed by DEO
| (Male) (Impugned herein to the extemt of treating
the appellant' s service without pay, is against law,

facts and record of the case, hence untenable and

liable to be set 'aiside.

B. That the’dep'artmenta‘l authority has passed an order
without adjudicial applicationﬂof mind by depriving
the appellant from his back benefitss had this. authority
"looked into' the case deeply such impugned order,

Would not have passed by authority.

Ce. That the appellant was awarded major punishment of
dismissal from service on account of cp'ncocted FIR
and due to blood-shed enmity, the appeila nt remained
absconder and remained out of service in that period,
which 1is beyond the control of appellant, the;efore‘,'
non—gré nting of back berefits to'?ti'né appei}.ant, is the

|
’ violation of basic fundamental rights of the appellant.

D.  That appellanf Was awarded major penalty of dismissal
without any Jjustificationof 1lsw and ~£acts, as a resuit
of dismissal from service, he suffered alot financially
& méntally by illegal eXercise of power of authority.
Such fcreatrﬁent mated-out by the EDO (Male) with the

appellant is highly illegal, unethical, irratioml and by

R
'&';’hv. _
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o stretch of imegination is sustainable in the
case of law,

T

Trat the appellant was dismiééed from service on
account of concocted FIR and aftef homourable
acyui tted, he Was reianstated in service, during this
perﬁod. appellant remained out of service for almost

& years and did mot serve anywhere or engzged himself -
in any profit oriental activity and remai ned
unemployed for such period except persuing his case
befdr‘é the 'competent court of law, he. deserves to be

reinstated in service with all back benefi ts-

Itis therefore m'ost humbly prayed th‘f'ailz' on acceptance
of the instant appeal the impugned ordef da ted
20,05-2015 passed by DEO (Male) , Charsa.dda, to the
extent of no n-F,Walfding back benefits and treating the

appellant' S service without pay may Kindly be set as:.de

and directions may please be issued to the concerned

' depar‘t*nent to please the salary of appellant \uth ail

vack benefits W.e.f. 24.06. 2009 to 20-95-2015 for

which he i_s legally entitled for the same,

AND

41y other relief, which may be deemed proper

- in the circumstances of the case May also be granted.

Appellant

Sner Alam

(PsT) , s “hak Nisatta,

Lehsil and District, Charsadda.

Ua te g [ /2015




SUBJECT-

.. Memo:-

OFFICE OF THIE
DISTRICT EDUCATION OFFICER
(MAE kb i) CHHARSADDA :

No. 1430) Jdt J)//oz/zmo

THE SUB DIVISIONAL EDUCTION OFFICER N

(MALE) CHARSADBA.

APPEAL FOR SATARY.

" Tam dnu t(_d to refer to the subjoct cite d above and to stdte that re-

instatement or de1 of the concemo& teacher issued by this office is absolutely accurate and:

“legitimate, as per rules.
2 .

. ~

VN

1 .
3
i
‘ l

\ .
é« 1)15‘1‘111@;\1 13[)\ (:)\"L'K)N OFFICER
Y (M Qyi;}' CHARSADDA
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\\‘ A ié}
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BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA SERVICE .
- -~ TRIBUNALPESHAWAR

B

Service ‘Appéai No. 447/2016
S | | * Sher Alam

R S g

~G_d\?t of KPK & others .

. INDEX
SNo | Description ’ .| Annexure

| Page

1 | Comment o 1-3

2 Affidavic | 4

3 --| Copy of judgments E ~ [A&B 5-10

‘ : . =—=——DISTRKICT EDUCATION OFFICER
E | , - (MALE) CHARSADDA
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BEFORE I‘HL HON OURABLE KHYBER PAKHTUNKHWA SERVICE B ‘ |

“cause to be taken for adjudication, therefore, the Appeal is liable to be

That the Appellant has.no right to_file thé"‘ix;stgnt Appeal and the Hon’ able

PARA WISE REPLY ON FACTS:

1. That the Para needs no comments.
2. That the Para is related to the personal information of the appellant, therefore,

TRIBUNAL PESHAWAR

Service 4 Appeal No.447/2016 o |

Sher Alam
Vs ‘
,G.’ovt of KPK & others 53

P

Wrigen comments on behalf of Respondents

SR
.51

Er_e_lirr{inagx 0 bjzg- ctions:
Respectfully Sheweth:

That the Appellanf has no I6cus standi and cause of action.

That the present Appeal is wrong, baseless and not maintainable, it shows no

rejected/ dismissed' o

That the Appeal is un]usuﬁable baseless, false, fnvolous and vexatious, hence
the same is liable to be dlsrmssed with the order of special compens'ltory costs
in favour of Respondents. ‘

That no legal right of the appellant has ‘been violated, therefore, the appellant”
has no right to file the instant appeal. ‘
That the Appellant is cdinpletely estépped/ precluded by his own conduct to
file this Appeal. i

That the Appellant has not come to this Hon’ able Tribunal with clean hands.
The Appeal also suffers fgbm mis-stateménts and concealment of facts and as

such the Appellant is not entitled to equitable relief.

Services Tribunal has got no jurisdiction to adjudic:ite upon and the Appeal is
liable to be dismissed. |
\.

That the instant appeal is batred by law and limitation.

needs no comments, howewer, the impugned order has righty be issued.

A



S N -

. The Para reveals that the appellant willfully absent from his duties, therefore, it

is a2 famous maxim that” when there is no duty there is no pay”.

. That the Para needs no comrnents
. That the Answering respondents have acted in accordance with the law, rules

and policy.

. That the first part of the Para is self-explanatory while the rest of the Para is

incorrect because the appellant had filed a departmental appeal before the
competent authority which has been rejected.

(Copy of departmental appeal and rejection order is annexed with the
appeal as Annexures. D & E).

That the Answering respondents amongst other grounds prays for the dismissal
of instant appeal.

PARA WISE REPLY ON GROUNDS:

a.

That the Answedng respondents have acted in accordance with law, rules and
policy. |

Incorrect, the legal proposition as quoted do not rclate to the appellant, ‘as the
appellant never pérformed a single day as duty, therefore, is not entitled to any
benefit. There are pletllbra, of judgments of this Hon’ble Tribunal on the
instant issue in hand some of them are recently delivered by this Hon’ble Court
in the appeal titled Hayat Gul VS Government Appeal No. 138/2013 dated
20/09/2016 and utled Shaer Ullah VS Government Appeal No. 612/2016
dated 21 /09/2016.

(Copy of judgment attached as Annexure A).

Incorrect, the Para is also quoted wrongly as the appellant had not performed
any duties, therefore, when there is no duty thete will be no pay.

Incorrect, if the appellant was innocent then he should had hand over himself
to the law enforcing agencies and contest his case according to law.

That the Para is elaborately replied in the Para D to grounds.

Incorrect, the appellant remained willfully absent from his duties, therefore,
have no right fof the arrears of his salaties. '

Incorrect, the P;;.ra is based on factual propogidon, therefore, needs
documentary evidence. Hence appellant is nct entitled for any benefits.

That the Answenng respondents seek permissign to advanced other

grounds/arguments at the time of hearing,

A3



PRAYER

ITIS, THERFORE MOST- HUMBLY PRAYED THAT ON | 1
ACCEPTANCE OF THE WRITTEN PARA WISE REPLY TO THE R
APPEAL OF APPELLANT THE APPEAL MAY PLEASE BE DISMISED "
AND THE IMPUGNED TERMINATION ORDER DATED 20/05/2015

& 15-12-2015 MAY BE DECLARED AS LEGAL AND IN ACCORDANCE | 3
© WITH LAW, RULES AND POLICY. L A

I g
.- Respondents ~ - iAS
: ' S H

. 2.The Director EXSEKPK. j

3. The District Educaticn: Officer Male} Charsadda
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BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA SERVICE
o . TRIBUNAL PESHAWAR

Service Appeal No. 44772016
" Sher Alam
Vs | )
Govt KP'{ &z.others.

"AFFIDAVIT

1 M. Siza; le,amma" Dn (I"‘) »:52d4da do hereby solemnly affirms that

.

the conteats of '::: P*lraav 2 M'““:*:*:, *.‘.‘;-r.'.uie(.i ) J.f:bpondenta are true and

i

corract a=d :othing Las becr; "'c:*:e.;.":‘ inizptiozally from this Hen’ able court

vk e i

N



Hayat Gul S/o Haleem Gul, Semor English Teacher (SET)

BEFORE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

- PESHAWAR.
SERVICL‘ APPEAL NO. 138/2013

Date of institution ... 17.01 7013
Date of judgment ... 20.09. 7016‘, ]

Government Middle School Kot Chdrsadda

BN -

Mr. Fazal Shah Mohmand, Advocate For appellant.
Mr. Usman Ghani, Senior Government Pleader + For respondents.
MR. ABDUL LATIF MEMBER (EXECUTIVE)
MR. PIR BAKHSH SHAH MEMBER (JUDICIAL)
-
JUDGMENT
! . ' o
ABDUL LATIF, MEMBER:- Facts giving rise to instant appeal are that the

VERSUS

Sccretary Elementary & Secondary Education KPK Peshawar.
Director Elementary & Secondary Education KPK Peshawar.
Exccutive District Officer (E&SE) Charsadda.

Government of Khyber Pakhtunkhwa through Chief Secretary Peshawar.

(Appellant)

(Respondents)

APPEAL UNDER SECTION 4 OF THE KPK SERVICE TRIBUNAL ACT 1974

AGAINST THE ORDER DATED 11.09.2012 OF RESPONDENT_NO. 1}

WHEREBY THE PERIOD . OF SUSPENSION [N RESPECT OF THE

APPELLANT HAS BEEN TREATED -AS_EXTRA ORDINARY LEAVE

WITHOUT PAY AND AGAINST WHICH THE DEPARTMENTAL APPEAL OF

THE APPELLANT HAS NOT BEEN RESPONDED SO FAR DESPITE THE

LAPSE OF STATUTORY PERIOD.

appcilam joined the Educatlon Deparlment as PTC Teacher on 05.02.1974. That on
14 04.2003, the appellant was involved in a false murder case of the PS Charsadda wde
FIR No. 412, and was suspended vide order dated 01.09._2003. Fhat the appellant was
acquitted from the charges by the Court of Learned ADJ-“II Charsadda vide order and
judgment dated 16.01.2010. That after acquittal from the charges the appellant was

reinstated in service vide Notificarion dated 22.07.2010 and vide the same notification it
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was also held th'at. the :period frc;m 14.04.2003 to 23.10.2009 will b:e c:lecided later on
subject to the approvgl <:)f the Finance bepartment. That the appellant was posted at GMS
Kot Charsadda vide Nofiﬁcatiorn dated 27.07.2010. That finally the period)of absence from
14.04.2903 to 23.'10.2009 was treated as extra-ordinary lcave without pay vide order dated
11.09.2012. That the appellant preferred departmental appeal before respondent No. 2 on
10.10.2012 which ‘was not responded so far_dés:pite the lapse of statutory period and hence
the instant service appeal with a prayer that on acceptance of this appeal the impugned
order dated 11.09.2012 of respondent No. l- may Kindly be sct-aside and the appellant may
kindly be paid the salaries of the period from 14.04.2003 to 23.10.2009 with consequential

bchcﬁts.

2. The learned counsel for tﬁc appellant argued that the impugned ord_er‘ was illegal
and void ab-ixlitio,' the appellant had not been treated in accordance with law and
re#ondents violated all norms of justice. He further argued that ex-parte action was taken
against the appellant, no inq_uiry was conducted and opportﬁnity of personal hearing was
not afforded t.o the appei}ant before passing of the impugned order. He further contended
that the appellant had been acquitted of the charges on the basis of which he was suspeuéied
by the competent court of law and as per law and dictum of the: superior court in S;lCh
circumstances)he was entitled to the arrears of pay for the period he remained absent from -
duty and in this regard he'made a reference to FR-54 which on reinstatement allowed full -
pay for the _i)ériod of absence. 'He prayed that the impugneci order dated 11.09.2012 may be
set-aside and the appellant may be allowed arrears of pay for thé period he remained
absence from duty.

3. The learned Senior Government Pleadé{ while arguing the case stated that the
appeal was not maintainable due to non-‘joipder’o't:\h_ccessary party i.e Finance Department.
He further argued that being involved inla criminal‘ ‘?ase thc; appellant remained fugitive
from 1'1\.~ and did not perform any duty during the long .i)criod of absence fx‘oh 14.4.2003 to
2.; 10. 2009 adding further that the sald penod of absence was alrcady treated as leave
;mthout pay on the advice of Fmance Dcpartment as a hardsh:p case. He also relied on this

v

SelVlCC Trxbunal judgment dated 20.05. 2015 in Sew:ce Appeal No. 23/2013 titled
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“Muhammad Alam-vs-District Edﬁcqtion Officer Charsadda .and others and prayed that
being identical in nature the instant aﬁpeal may also be decided and dignlissed on the
analogy of the said case. |

4. - Argumenis of learned counsels for the pa'xrties heard énd record peméed.

5. From perusal of the rccord}it transpired that the appellant was involved in a murder
casc ‘vidc FIR No. 412 dated 14.04.2003. He was initially suspended by the relevant
authority on 01.09.2003 where—aftef he absconded and did not surrender to the law
enforcement agency. On his acquittallon 16.61.2010_ he was reinstated by the department
on 22.07.2010. The respondent-department in consultation with Finance Department
treated the period of abséﬂnsion of the ai)pellant from 14.04.2003 to 23.10.2009 as extra-
ordinary leave withoﬁt pay as a hardship cz;se on the strength of Rx;ic 12 (4) of the Khyber
Pak'htunkhwa: 'Révised Leave Rules 1981. It is ‘evident from the record that the appellant
instead of surrendering to law went in hiding and did not perform any duty during the
absconsion period from 14.4.2003 -to 93.10.2009 and on reinstatement the unauthorized
absence {rom duty was tre:atcd as extra-ordinary leave (without pay) as a Lardship case. We
in the circumstances, do not find any merits for treating the period of unauthorized absence

of the appellant as duty.for the purpose of drawal of arrears of pay as such payment of

salaries could not be justified in such circumstances and in this regard the arguments of

. .
jcarned Senior Government Pleader carries weight which is based on the principle of ‘No

work No pay’ as held by the superior courts in various judgments. Being devoid of merits,
the apvpc’:al is dismissed accordingl&. Parties are, l}oxvevel', left to bear their own costs. File
be consigned to the record room. o s ~
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BEFORE _KHYBER PAKHTUNKHWA SERVICE TRIBUNALZ =7,
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SERVICE APPEAL NO. 612/2014

Date of institution ... 28.04.2014
Date of judgment ... 21.09.2016

Shakir Ullah S/o Umar Khan, Ex-Chowkidar GMS Mani Khela
R/o Mani Khela, Tehsil & District Charsadda.

(Appellant)

VERSUS

Secretary Education Khyber Pakhtunkhwa, Peshawar.
Director Education School & Literacy, Peshawar.
District Education Officer (Male) Charsadda.
Sub-Division Education Officer (Male) Charsadda.
District Account Officer, Charsadda.

whwN -

(Respondents)

" APPEAL UNDER SECTION 10 OF SERVICE TRIBUNAL ACT 1974 AGAINST
- OFFICE _ORDER__Endst No. 5568-68 DATED 03.08.2013 OF THE
. RESPONDENT NO. 3 WHEREBY THE SUSPENSION PERIOD w.e.f23.05.2009

o to 30.04.2012 WAS TREATED AS LEAVE WITHOUT PAY AND AS SUCH
- SALARIES OF SUSPENSION PERIOD WERE WITHHELD. .

Mr. Javed Ali Muhammadzai; Advocate

For appellant.
- Mr. Ziaullah, Government Pleader

For respondents.

\ | A |
; MR. ABDUL LATIF . MEMBER (EXECUTIVE)
\ MR. PIR BAKHSH SHAH : - MEMBER (JUDICIAL)
B
: JUDGMENT
. o . ABDUL LATIF, MEMBER;- + Facts giving rise to the instant appeal are that
3 SO ’ ' _
; the appellant was appointed as Chowkidar at GMS Mani Khela vide office order dated
5 N

PR i - S

01.08.1984. That during his service, the ‘appeliant was falsely involved in a murder case

vide FIR No. 308 dated 22.05.2009 Under Section 30'2/34 PPC, Police Station S
Th

ardheri.
at the services of the appellant were suspended vide ofﬁcc order dated 29.07.2009 w.e.f

23.05.2009. That after trial, the Sessions Judge Charsadda acquitted the appellant vide

judgment and order dated 16.07.2013. That after acquittal the appellant approached to the




:

respondents for salaries of su;pension period. That respondent No. 4 told the appellant that
he is going to.submit pension paper to the concerned authority and he will be paid his entire
outstanding salaries alongwith pensxon amount. That during process of prepafation of
pension papers, on 10.01 2014 the appellant came to know that respondent No. 3 vide order
dated 03.08.2013 has ordered to treat the services of suspension period w.e.f 23.05.2009 to
30.04.2012 of appellant as leave without ‘pay‘ That the appellant preferred departmemal
appéal against the impugne‘d order to the respondent No. 2 on 13.01.2014 but the same has

not been decided by the respondent No. 2/appellate authority till date and hence the instant

service appeal with a prayer that on acceptance of this service appeal the impugned order

dated 03.08.2013 may kindi'y. be set-aside and respondents may also be directed to release
the due salaries of period w.e.f23.05.2009 to 30.04.2012 of the appellant.
2. The learned counsel for the appellant argued that the impugned order dated
03.08.2013 was illegal, against the law and rules on subject. He further érgued that no
how-cause; notice what so ever was issued to the appellant before passing the impugned
order dated 03.08.2013 and thus appellant condemned unheard. He contended that the
appellant had been honorably acquitted from the charges by the competent court of law and
the appellant was entitled to be paid salaries of suspension period. He further contended
that under Article 193 C.S.R the respondents were bound to release all salaries of
suspension period to the appellant. He prayéd that on acceptance of this service appeal the
impugned order dated 03.08.2013 may kindly be set-aside and respondents may also be
directed to release the due salaries of period Aw_.e.f 23.05.2009 to 30.04.2012 of the
appellant.
3. The learned Govelpmem Pleadcp resisted the appeal and argued that the appeal was
not _\maimainable. He further ar:gued that ‘being inv\\/‘blxved in a criminai case the appell#xﬂ
remained fugitive from law and did not perfprm any duty dpring the long period of absence

from 23.05.2009. to 30.04.2012 adding further that the said period of absence was already

1
[}

e ".trcalcd as leave without pay and in the light of Notification of Government of Khyber
: akhtuukhwa Establishment and Administration D‘,partmem Regulation Wing No. SOR-

. l(Lés‘ AD)] 16 /SlNol v dated 23" July 2011 He also Jel'ed on this Service Tribunal
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.juch;;mcnt dated 20.05.2015 in Seivice Appeal No. 23/2013 titled “Muhammad Alam-vs-

District Education Officer Charsadda and others and ‘decision dated 20.09.2016 in Service

-Appeal No. 138/2013 in case titled “Hayat Gui-vs-Sccretary Elementary & Secondary

Education and others and prayed that being identical in nature the instant appcal may also
be decided and dismissed on the analogy of the said case. |

4. Arguments of iearnéd counsels for the parties heard and record perused.

5. From perusal of the record it transpired that the appellant was involved in a murder
casc vide FIR No. 308 dated 22.05.2009. He was suspended by the relevant authority on
29.(;)7.2009 where-after he remained behind the Bar. On his acquittal on 16.07.2013 he
appr&nchcd to the department for release of his salaries. The respondent-department in light
of Notification of Government of Khyber Pakhtunkhwa Establishment and Administration

Department Regulation Wing No. SOR-1(E&AD)1-19/81/Vol-IV dated 23 July 201}

denied the payment of salaries for the period he remained absent from duty and treated the

absence: period of the appellant w.e.f 23.05.2009 1o 30.04.2012 as leave without pay. We

_in the circumstances, do not find any merits for treating the period of unauthorized absence

of the appellant as duty for the purpose of drawal of arrears of pay as such ﬁaymeut of
salaries coul'd not be jt;stiﬁed n §uch circumstances and in this regard the arguments of
learncd Government Pleader on the principle of ‘No work No pay’ as held by the superior
court in various judgments relied upon during the course of arguments. Being devoid of
merits the appeal is dismissed accordingly. Parties are, however, left to bear their own

costs. File be consigned to the record room.
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BEFORE THE KHYBER PAKHT UNKHWA
SERVICE TRIBUNAL PESHAWAR

In the matter of
Appeal No. 447/2016

Mr. Sher Alam PST Government High School, Chak Nisata Tehsil &
District Charsada. (Appellant)

VERSUS

Govt. of Khyber Pakhtunkhwa through Secretary (E & SE) Khyber
Pakhtunkhwa, Peshawar & others. (Respondents)

| REJOINDER ON BEHALF OF THE APPELLANT |

Respectfully submitted:

ON PRELIMINARY OBJECTIONS:

. Contents incorrect and mis.leading, the appellant has been illegally

denied the back benefits hence he has got the necessary cause action
and locus standi to file the instant appeal.

. Contents incorrect and m-isleading, the appeal being filed well in

accordance with the prescribed rule and procedure hence maintainable

~ in its present form and also in the present circumstances of the case.

. Contents incorrect and misleading, appeal is strong - on merits.

. Contents incorrect and misleading, rights of the appellant have been

violated.

. Contents incorrect and misleading no rule of estopple is applicable m

the instant case.

. Contents incorrect and misleading, the appellant has come to the

tribunal with clean hands. Moreover, all facts necessary for the disposal
of appeal are brought before this honorable court and nothing has been
concealed.

. Contents incorrect and misleading, the appellant is an aggrieved civil
-servant, and moreover the matter relates to its term and condition of his

service hence only this Honorable Tribunal has got jurISdICtIOI’l to
entertain and adjudicate the instant appeal G
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' 8. Contents incorrect and misleading the appeal is filed well within the
prescribed period of limitation.
ON FACTS
1. Contents need no comments, however contents of paral of the appeal
are true and correct.

2. Contents need no reply to the extent of admission, rest of the Para of
the reply is incorrect, contents of Para 2 of the appeal are true and
correct.

3. Contents of Para 3 of the appeal are correct, the reply submitted to the
Para is incorrect and misleading.

4. Contents of Para 4 of the appeal are correct, the reply submitted to the
Para is incorrect and misleading.

5. Contents of Para 5 of the appeal are correct, the reply submitted to the
Para is incorrect and misleading.

)
6. Contents need no comments to the extent of admission, rest of the Para _ ‘
is incorrect. Contents of Para 6 of the appeal are correct.

7. Contents of Para 7 of the appeal are correct, the reply submitted to the
Para is incorrect and misleading.

GROUNDS .
The Grounds (A to h) taken in the memo of appeal are legal and will be
substantiated at the time of arguments. j

It is therefore humbly prayed that the appeal of the appellant may
please be accepted as prayed for.

Sy

v e

%
}

| Appellan eﬂ 7S
Through o - %:‘/

-2\ "ZARTAJ ANWAR
SN \;0 Advocate, Peshawar.

AFFIDAVIT

I do, hereby solemnly affirm and declare on oath that the contents of the
above rejoinder as well as titled appeal are-true and correct and nothing has
been kept back or concealed from this Honouralbe Tribunal.
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