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‘ S.No. | Date of Order or other proceedings with signature of Judge or Magistrate and that
of | Orderor of parties where necessary. ‘
proceed | proceedings.
ings
1 2 3
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
CAMP COURT ABBOTTABAD
APPEAL NO. 70y2016
Adeel Ayaz Versus Govt: of Khyber Pakhtunkhwa through Chief Secretary,
Khyber Pakhtunkhwa, Peshawar and 6 others.
JUDGMENT
16.01.2013 MUHAMMAD AZIM KHAN AFRIDI, CHAIRMAN:

Syed Asif Shah, Advocate for appellant, M/S Naeem Gul, A.D(Lit)
and Prof: Muhammad Siddique alongwith Ms. Shazia Mughai, Government
_Pieéder'for official respondents No. 1 to 6 and private respondent No. 7

with counsel present. Rejoinder and fresh Wakalatnama submitted:

2. Adeel Ayaz, Director Physical Education {BPS-17) hereinafter referred

‘;o as the a;;p-ellant has preferred the instant appeal under Sectiqn 4 Qf the
Khyber Pakhtunkﬁwa Service Tribunal Act,‘ 1974.against tfansfér c-)-rder :
dated 31.03.2016 vide which transfer order dated 09.03.2016 was
withdrawh and where-against departmental appeal of the appellant datégi";' '
_01.04.2016 was not responded and hence the instant service appeal on

04.07.2016.

3. Brief facts of the case of the appellant are that the appellant was

serving as Director Physicél Education (BPS-17) at AGov‘ernment Coilege of




Management & Sciences Mansehra on the strength of notification dated
09.03.2016 when the same was withdrawn vide notification dated
31.03.2016 constraining the appellant to submit departmental appeal on
01.04.2016 which was not responded and hence the instant appeal on

04.07.2016.

4. Learned counsel for the appellant has argued that the impugned
order is pre-mature as the same was passed 'after 21 days .of transfer o‘rder
of the appellant to the said college. That the same is against the spouse
policy as wife of the appellant is serving at Govt: Girls Degree College No.2
Mansehra. That private respondent No. 7 was extended un-precedent
favour as he was serving in the said college for about twenty years. That the

impugned order is liable to be set aside.

5. Learned Goverr{ment Pleader as well as learned counsel for private
respondent No.7 has argued that the impugned order was the prerogative
of the respondents and that the appellant is obliged to serve against the
post of D.P.E at Government College of Management & Sciences

Abbottabad.

6. We have heard arguments of learned counsel for the parties and

perused the record.

7. The appellant was transferred to Government College of

Management & Sciences, Mansehra vide notification dated 09.03.2016. He |

resumed his duties at the said college on 11.03.2016. The said transfer

order was withdrawn without any plausible reason vide impugn%g order




dated 31.03.2016. It is not disputed before us that wife of the appellant is
also serving as Lecturer at Government Girls Degree College No.2,
Mansehra. Sihce the impugned transf‘er order is pre-mature and, prima-
facie, against the spouse policy as such, appeal in hand is accepted and the
same is set aside and as a consequence thereof notification dated

09.03.2016 stand restored. Parties are left to bear their own costs. File be

consigned to the record room.

( mﬁ:ad—kzim’f(ﬁaﬁ
7 Chairman
AL Camp Court, Abbottabad
(Muhammad Aamir Nazir) ] 6 - o/ /)
Member

ANNOUNCED.
16.01.2017
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©19.12.2016 Appellant in person and Prot Muhammad Slddlque
~ alongwith Mr: Muhammad S]ddlque Sr.GP for the official .

present. Appellant requested for adjournment to submit
rejoinder. Due to non-submission of rejoinder and‘
incomplete ‘bench arguments could not be heard. To come
up for rejomder and final hearmg on 16.01.2017 before
D.B at camp court, ‘Abbottabad. The restraint order shall

- : ‘ continue.

. Chai an
-Camp court, A/Abad




22.09.2016

24.10.2016

o
21%20]6
alongwith Mst. Bushra Bibi.

None for the appellant present. Mr. Naecem Gul, AD
alongwith Mr. Muhammad Siddique Sr.GP for the official
respondents and counsel for private respondent No. 7
present. Written reply by respondents No. 1 to 3 submitted.
Learned Sr.GP relies on the same on behalf of respondents
No. 4 to 6 while private respondent No. 7 already submitted
written reply. The appeal is assigned to D.B for rejoinde;r

and final hearing for 13.03.2017 at camp court, Abbottabad.

Chkﬁefn

Camp court, A/Abad

On application of private respondent No. 7 for
carly hcaring, filc rc%uiéilioncd for to-day. Application is
allowed. To come up rejoinder and final hearing before
the DB on 21.11.2016 instcad of 13.03.2017 at camp
court, Abbotlabad. Notices be issued to appcllant, his
counsel as well as official respondents.  Status quo be

maintained.
Chayman

Appellant in person and Mr. Naeem Gul. Assistant Director

Government Pleader ftor othcial

respondents and private respondent No. 7 in person present. Rejoinder

not submitted. Requested for adjournment. The Bench is also

incomplete. therefore, case is adjourned 1o 19.12.2016 for rcjoinder and

final hearing before D.B at camp court. Abbottabad. The restraint

order shall continue.

Clyle
Camp court, A/Abad
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Appclldnl with counsel present. Learned counsel for the
appellant submitted that in pursuance of spousc p()hcy the appellant -
was transferred from Abbottabad to Manschra vide order dated
9.3.2016 which order was unlawfully and without jusl‘iﬁcafio_n.
withdrawn vide impugned order dated 31.3.2016. He f{usther
submitted that in pursuance of his transfer order to Mansehra the
appellant had already assumed charge on 24.3.2016 copy of which is
on record. The learned counsel argued that the appellant is stll in
Government College of Management and Sciences Manschra. He

also stated that prior to his transfer to Manschra, the appellant had

~already served for about 7 years at Abbottabad. It was agitated by

~ learned counsel for the appellant that the impugned order is unlawful

and based on malafide. He requested that the same may be

2 ! f

-

suspended. :
o
R J]’()ii}l urged at the bar needs further consideration. Admil.
Subjcd' to dep()si'L ol sccurity and process fee within 10 days, where-
after notices be issued to the respondents for written rcply/u)ﬁments
for 26.07.2016 before S.13.
In view of the stated position the operation of 1mpuon<,d

(er(,r dated 31.03.20106 1s hereby suspended subjut to notice till the

date fixed.

'

26.07.2016 - Counsel for the appellant, Dr. Amjad, AD

B

(Litigation) alongwuh Addl. AG  for the official
respondents NQ". 1 to 6. and counsel for private
respondent No. 7 present. Written reply. by respondent
No. 7 submitted while remaining respondents requested
for adjo_ummen__‘f? The appeal pertains to territorial limits
ol THazara Division therefore, to come up for written
reply/comments of olllcml rcspondcnls No. 1 to 6 on
@2;5,.33;;,.16 before S.B at camp court, Abbottabad

Status quo be maintained.
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- proper order please.

i " Form-A -
FORM OF ORDER SHEET

Court of

Case No.__ _705/2016
S.No. |. Date of order Order or other proéeedings with signature of judge or Magistrate
. proceedings -
1 2. 3

04/07/2016 * The appeal of Mr. Adeel Ayaz presented today by

Syed Noman Ali Bukhari Advocate may be entered in the

Institution Register and put up to the Worfhy Chairman for |’

yﬁgﬁi{/\ll‘ o

This case is entrusted to S. Bench for preliminary hearing

(II-iAleKNf‘;M _

to be puf up there on.2 uin] s
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"BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR.

Appeal No. N

Mr. Adeel Ayaz VS

Education Department

Memo of Appeal

Stay Application along-with Affidavit

Copy of appointment Order dated
dt.30.7.2008

Copy of transfer Order dated
dt.4.11.2009

. { Copy of transfer Order dated
1dt.9.3.2016

Copy of Charge Report

N Copy of impugned Order dt.31.3.2016 | o

. | Copy of departmental Appeal

Copy of order and service certificate of

appellant wife

.| Copy of Nikah Nama

1. Copy of ID Card

| Copy of Spouse policy

13, Vakala Nama

- THROUGH:

APRE\LLANT

(M. ASIF YOUSAFZAI)

- (SYED NOMAN ALI BUKAHRI)
ADVOCATE, PESH%&AR.
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- BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL \ ‘
PESHAWAR.

Khyl’;cr Pakhtukhwa
Service Tribunal

Appeal No. o5 2016
PP ° 7 / , DmryNo_é—i

Mr. Adeel Ayaz, Director Physical Education (BPS-17), parea 20T L 0? - é
Government College of Management & Sciences, District Mansehra.

ereeeerre et erenarans reereeeerresnneeeneneeren-(APPELLANT)

VERSUS

1. The Govt: of Khyber " Pakhtunkhwa through Chief Secretary, Khyber
Pakhtunkhwa, Peshawar. B

2. The. Secretary Higher Education, Archives and Libraries Deptt: Khyber
Pakhtunkhwa, Peshawar. |

3. ‘The Director General Commerce Educatlon & Management Sc;ences Chamkam
‘Mure Near Government Polytechnic Institute Rano Ghari Peshawar. _

4. Principle Government College Of Sciences and Management, District Mansehra %
Principle Government College Of Sciences and Management District Abottabad.

6. District Account Officer Mansehra.

7. Mr She'a_rl\s ud-Din Director Physical Education g
I@eseb.na Aphetiabha).

93]

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA,

SERVICE TRIBUNAL ACT, 1974 AGAINST THE: IMPUGNED

| ORDER DATED 31.3.2016 WHEREBY THE TRANSFER ORDER OF
- THE APPELLANT DATED 9.3.2016 HAS BEEN WITHDRAWN
- WITHOUT SHOWING ANY REASON AND AGAINST NOT TAKING s
ACTION ON THE DEPARTMENTAL APEAL OF THE APPELANT b
'WITHIN STATUTORY PERIOD OF NINTY DAYS = §
: 4

PRAYER:

THAT ON ACCEPTANCE OF THIS APPEAL, THE IMPUGNED ' 4

ORDER DATED 31.3.2016 MAY KINDLY BE SET ASIDE, PASSED

IN VIOLATION OF POSTING/TRANSFER POLICY. THE , |

. RESPONDENT DEPTT: MAY FURTHER PLEASE BE DIRECTED -~ Ca

Filedtgroay NOT TO TRANSFER THE APPELLANT FROM GOVERNMENT '
‘/\*)\)f"‘ COLLEGE OF MANAGEMENT & SCIENCES, DISTRICT
eg““m" MANSEHRA TILL COMPLETION OF HS NORMAL
~ TENURE: ANY OTHER REMEDY, WHICH THIS AUGUST

TRIBUNAL DEEMS FIT AND PROPER THAT MAY ALSO  BE
AWARDED IN FAVOUR OF APPELLANT.

o A Hn e o TR



RESPECTFULLY SHEWETH:

FACTS
1. That the appellant was appointed as Director Physical

Education in Higher Education Department in year 2008.
The appellant performing his duties with ALL Zeal and Zest
at different station as per orders of authority. (Copy of
appointment order and transfers orders are attached
as annexure- A & B).

That the appellant was- performing his duties at Mansabi
Government College of Management Sciences Abbottabad
since 2009 till transfer order dated 9-3-2016 whereby, the
appellant was transfer to Government College of
Management Sciences Mansehra at the place of Shams-ud-
Din respondent No.7 and respondent no.7 was transfer in
place of appellant i.e. Government of College management
and Sciences Abbottabad. (Copy of transfer order is
attached as annexure- C). " |

That in compliance to the order dated 9.3.2016 the
appellant as submitted . his charge report at the concern
station and starting performing his duty quite efficiently and
up to the entire satisfaction of his superiors. (Copy of
Charge report is attached as annexure- D).

That astonishingly just after 21 days the respondent No.2
issued the impugned order dated 31.3.2106 whereby, the
previous transfer order of the appellant dated 9.3.2016 Has
been withdrawn in violation of the principle of Locus
Poenetentiae.(A copy of impugned Order is attached as
Annexure-E).

That the appellant feeling aggrieved from the impugned
order dated 31.3.2016 filed departmental appeal against the
impugned order dated 31.3.2016 on #5.4.2016 but no reply
has been received so far. (Copy of departmental appeal
is attached as Annexure-F).



GROUNDS:

A)

B)

C)

D)

E)

F)

@

That the appellant has no other remedy but to come this’
august Tribunal on the basis of following grounds amongst
others.

That the impugned order dated 31-3-2016 and not taking
action on departmental appeal of the appellant is against the
law, facts, norms of justice, premature, politically motivated,
violation of Govt: circulars, therefore not tenable and liable
to be set aside. -

That the appellant’s tenure at Government College of
Management Sciences Mansehra was only 21 days,
Therefore, the order dated 31-3-2016 is premature and
against the policy.

That the appellant is resident of Mansehra and performed
his duties at Government College of Management Sciences
Abbottabad more than his normal tenure. The respondents
No.7 from 20 years performing his duties at same station
(Government College of Management Sciences Mansehra)
against the law, rules and on the basis of political influence.

That the appellant wife is also lecturer at the Government
Girls Degree College N0.2 Mansehra and performing his
duties and according to Spouse Policy appellant is also
entitted for the transfer at 'same station Mansehra.
Moreover, appellant and his wife is also resident of the
Mansehra. Therefore the order dated 31.3.2016 is against
the spouse policy hence liable to be set aside. (Copy of
order and service certificate of appellant wife, Nikah
nama, ID Card and spouse policy are attached as
annexure-G, G1, H & I).

That no reasons have been mentioned in the order dated
31-3-2016 which is the violation of Clause-24-A of the
General Clauses Act 1897 and Supreme Court’s Judgment
reported as 1991 SCMR 2330.

That the withdrawn order dated 31.3.2016 without any
reason is also_in violation of Government Posting/Transfer

Lt
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G) .

CH)

I)

)

Policy. Thus, the W|thdrawn order is not sustamable inthe

eye of law

That once order passed and acted upon then that order
could not be cancelled or withdrawn under the principles of
Locus Poenetentiae.

That the impugned brder is not based on public interest nor A
any exigencies but rather to adjusted blue eyed person.

That the appellant seeks permission to advance others
grounds and proofs at the time of hearing.

It is, therefore, most humbly prayed that the appeal of
the appellant maybe accepted as prayed for.

APPELLANT
Adeel Ayaz

THROUGH:
(M. ASIF YOUSAFZAI)
& iy
(SYED NOMAN ALI BUKAHRI)
ADVOCATE, PESHAWAR.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR.

Appeal No. /2016

Mr. Adeel Ayaz ‘ V/S Education Department

APPLICATION FOR SUSPENDING THE
OPERATION OF ORDER DATED 31.3.2016
TILL THE DISPOSAL OF MAIN APPEAL.

RESPECTFULLY SHEWETH:

1. That the appellant has filed an Appeal ann'g—with‘ applivcation
in which no date has been fixed so far.

- 2. | That the appellant has good prema facie case and all the

.ingredients of stay is in favour of appellant.

3. ~ That the groUnds.of main appeal may also be considered as -
integral part of this application.

4. © That the impugned order has passed on favouritism and
nepotism and has been passed in-violation of Posting,
Transfer Policy.

That the appellant has not compietéd his tenure and the
order dated 31.3.2106 is without any reasons.

(gl

6. That if the order dated 31.3.2016 is not suspended and
charge will take from the appellant. It badly effect the right of
appellant.

It is, therefore; most humbly-prayed that the order
dated. 31.3.2016 may be suspended till the disposal of main



appeal. Any other remedy, which this august tribunal
deems fit that may also be awarded in favour of appellant.

- _APP VANT
- Adeel Ayaz
THROUGH: | é’ .
(M. ASIFYO ~><AFZAI)
(SYED NOMAN ALI BUKAHRI) .

ADVOCATE, PESHAWAR.

AFFIDAVIT: -

It is affirmed and declared that the contents of this Apphcataon
are true and correct to the best of my knowledge and belief.

DEPONENT
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@5 oir«‘LCTORATt (QIERAL OF TECHNICAL
(e . EDUCATION AND MANPOWER TRAINING.,
"NWFP, PESHAWAR.

QFFICE ORDER: )
No. DGTEAMT/Admni6-423/- Conssquent upon the recommangation
: c:.f the NWFEFE, Public Service Commission, Mr Adeel Ayaz S/0 Muhammad Ayaz,
Village Sheen Bagh, P.O.Bafta, Qistngt, Mansehra s hereby appointsd o
Dractor Physical Education in BPS-16 Plus usual allowances as admigsible
uncer the rules and posted at Government Coliege. of Management Scinces

Chitral against the vacant post with effect from the date of taking aver chage ;md"“

Pnh;nc’ ic the torm« & conditions stated as under:-

TERMS & CONDITIONS: -

- His appointment 15 subject to the condition that he s the acteiad
: of NWFP, : S
Z- His irter-se-seniority shall be fixed according to the order of merit

assighed by the NWFP Public Service Commission.

flom either side. In case of resignation without . notice, his’ O‘HP
month's pay shall be forfeited to the Government.

4- Mo. TA/DA is allowed on his first appointment. :
B His character / amr-ceder*to are verified weil by trie pglicz;
’ authoriies,

5 He will be governed by such rules and regulations as may tm
ssued from time to time by the Government for the category of
(:ovcrnment Servant to which he belongs.

7. He will not contribute to G. P. Fund-and shall not be entiled to
pension, Gratuity benefits. He wili for all intents and purposies be
Sl servant éxcept for ‘the purpose of Pension and gratuity. o licu
of the same. he will be entitied to receive C.P.Fund. Faor the zaw
fund 10% contribution will be made by the Provincial Governm-ml
and 10% by the Civil servant concerned in the prescrnbec manner.

5. ° He should join the post within 30 days of the issue of this order -

otherwse the offer of appomtment will be treated as cancelles.

(MUHAMMAD IQBAL SHAD)
DIRECTOR GENERAL

b2se( "f%
EndstNo.DGTE&MTIAGmMNG-433/ = /bated_3=7~ 12008,

Copy forwarded to
1- The District Accounts Ofﬁcer' Chitml

2- The Secretary, NWFP. Pubi:c Sarvice Commnssson Peshawar.

G The Principal, Govt: Col'eges of Manage:mpnt Sciences, Chiteal.

4- Candidate concerned. \ [ '
ARV P

(ENGR NASIR-UD-DIN KHAT TAK)
AEDLITY DIREATAR (ANMNY

- His =ervice shall be liable to termination on one mrmh s notice

Anwrue - F




- -GOVERNMENT OF N.W.FP. »
DIRECTORATE GENERAL TECHNICAL EDUCATION
AND MANPOWER TRAINING, NWFP, PESHAWAR. .

. wwanr

OFFICE ORDER:

No. DGTE&MT/Admn!Transferl - . The Competem Authérity is p’easod Do

order transfer / posting of . Adu.el Ayaz, Director Physwal E.ducation.

Government College of Management Sciences, Chitral  to Government bOllt-‘.‘.gu

of Management Sciences, Abbottabad against the vacant post wilh immediate -

effect in the public.interest.

{(MUHAMMAD IQBAL SHAD)
DIRECTOR GENERAL.

<
- e

) " ' RS /"’ " ) R )
Endst. No. DGTE&MT/Admn(Transfer/$ 77~ /- ‘.- Dated: ¢ & 7712009
Copy forwarded for information & nfaction to:-

7- P.S to the Honorable Minister for Technical Education & l4anpower
Training. Mines & Mineral Development NWFP wir to his .approval
dated 23-10- 2009 on the summary subm:lted to him.

z- Thc D!meI Accounts Offlcer Ch;tral
3- The District Accounts Officer, Abbottabad.

A The Principals. Govt: Collége of Management SCIf,HCl’:S ,
/ Abbottabad/ Chitral. ;- f"}"
-b- Officer concerned. . - « :."' S '

_ o "‘;-.\ - ; ;

e |
e T

- , ;,w Ay i P it
RJ/QM”‘* "’” | 7 (MUNIEji GuL) 4 A

-/ . DEPUTY DIRECTOR (ADMN)
5 _ 7 L A
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:rqzmsm Et M:Aﬂﬂm, Am‘mvm AND
LIBNARIES DEPARTMENT _
DATED PESHAWAR,09/03/2016

e TIFICATION

. 08 |
Mo.30(CE&MS)HED/1-8/: The Competent Authority is pleaoed to .

the following’transfers with irmmediate effect.

in‘&"- Mame, Designation, present|Posted at
| M. | posting ' -

/ Mr. Adeel Ayaz, i Govt: College of
T DPE  (BPS-17) Govt: College of | Management Sciences,

Management Sciences, Abbottdbad Mansehra vice S.No.2-

2 | Mr. Shams-ud-Din, : | Govt: College of _
I)PL (BPS-17) Govt: College of Management Sciences,
TManagement Sciences, Mansehm Abbottabad vice No.1

SECRETAR ¥ TO :
GOVT: OF KHYBER PAKHTUNKH%NA, :
HIBHER EDUCATION, PEPARTMENT ¢

Endst: flo. & date even.
Copy cof the above is forwarded to the:~

1- nhe Director General, Commerce Education, and Mamgemen
Sciences, Chamkani Mure, npar(mJt Polytechnic Institute, :

Rano Ghari Ppshﬂwa! o

Mansehn a
3. Pistrict Accounts Officer Abbottabad & Mansehra.

f/{f/% oS to Minister for - Higher Education & Information (hyber R |
: Palkhtunihwa. Coe ‘ : |

. (»—’*' Officers ~oncerned. . __.._—~--~--~—

(?EHANGIR KHAN) o ﬁi-;; 15--
<¢LC TION OFFICER (COMMERCE)

- p



: .' Dated: 11-03-2016. (F.N)

4””@!&)«,-/ " i ' .. ’ )

GOVERNMENT OF KHYBER PAKHTUNKE i‘WA
CERTIFICATE QF TRANSFER OF CHARGE

Certified that I, MR.ADEEL AYAZ

Have this day ™ noon ST charee of the office of  DIRECTOR

aller relinquished

PHYSCAL EDUCATION Government College of Management Sciences, Manschra with

. relerence o the Notification ol Section Offieer-(COMMERCE). Government of Khyber
-~ Pakhtunkhwa, Higher Education, Archives and Libraries Department. Peshawar Notification

No. SO (CLEEMS) HED/T-8/161(1-8) Dated 09-03-2016

“Transferring . Mr_ SHAMS-UD-DIN,  DIRECTOR PHYSCIAL EDUCATION _BPS-17
10 Government College _of Management _ Sciences. Mansehra
2. Particulars of cash/secret confidential documents handover/taken over are noted on the
reverse. ' :
Station:_ Maunsehra. . ~ Signature of relieved _
Government Servant . SHAMS-UD-DIN A
Designaticn: DIRECTOR PHY: EDUCATION
Signature of Government Q“““/
Servant reeeiving charge: ADEFL AYAY
Designation: DIRFC TOR PHY: EDUCATIONM

GOVERNMENT COLLEGE OF MANAGEMENT SCIENCES,
MANSEHRA KHYBER PAKHTUNKHVVA ‘

WA QEmIMAL . O Emaii. ygoazpmansohrafamail,com

Phone # (092-.0997-3021886)

‘Reference No. GCC&MS/PF-28/ /38 - /¢y Dated: = é /March, 2016.

To

i- The Section Officer-(Commerce), Government of Khyber Pa Khtunkhw a.
Higher Education, Archives and Libraries Department, Peshawar.

2- The Director General, Commerce Education and Management Sciences.
Khyber Pakhtunkhwa, Peshawar, :

3- The Principal, Govt College of Management Sciences, Abbottabad.

4- The District Accounts thcel M"msclna & Abbottabad. '

5- Officers concerned.

The charge of the Office of DII\T(“TOR PHYSICAL EDUCATION \
Was transferred from Mr. SHAMS-UD-DIN. DIRECTOR PHYSICAL EDUCAT i()\ B ‘5\17
{0 Mr., ADEEL AYAZ. DIRECTOR PHYSCIAL EDUCATION BPS-1
Signature

Onthe ™ noon of the 11-03-2016 (F.N) \\_
PN
W
(PROF: SHAH

Aller
OF: SHAHTAYYA7Z, KHAV
Designation: - PRINCIPAL

GOVERNMENT COLLEGE OF
COMMERCE & MANAGEMENT
SCIENCES, MANSFE R A,




GOVERNMENT QOF ;.KHYBER PAKHTUNKHVV‘
HIGHER EDUCATION, ARCHIVES AND © '
LIBRARIEb UI:PARIMENT |

B | : ~Dated Peshawar, 31/03/2016
NOTIFICATION |

No. SO(CE&IVIS)HEM-S/ lhe Competent Authonty lS piea.

withdraw the transfer order of Mr. Adeel Ayaz Dnrector Physical Educatlon {BPS 1 7)
and Mr. Shams ud-Din, Director Phys;cal Educahon (BPS-17) issued vnde thls
Department Notification No. SO(CE&MS)HED/1 8/ 161(1 -8) dated 09-03- 2016 e

'SECRETARY TO GOVT, i
OF KHYBER PAKHTUNKHWA, |
HIGHER EDUCATION, DEPARTMENT ~.

Endst: No. SO(CE&MS)HEM-B//F///»@ Dated '31-03-291@".?”'! '

Copy forwarded to;-.

1- The Director General, Commerce Educatnon -and Managoment .
Sciences, Chamkani Mure, near Oovt Po[yteohnlc lnststute )
‘Rano Gharl Peshawar. ;5'-“3=f-’~~ Pl L

i o . 2-- Principal Government Co!!ege of Mahagement Soaences Abbottabad al
Mansehra .

3- District & ccounts Officer Abbottabad and.Mansehra

4- P8 to Minister for Higher Ed“cation&lnformation Khvber Pakbtunkhwa B

5-  Officers concerned. A e

- (UetrangirKhan) o
... SECTION OFFICER (CE&MS) - .

Transfer orger : e e ] - R

.JW J o R
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| | SO(CE&MS)HE/1-8/177(1-8) ﬂ‘}ﬁ/.f:% s J,?l‘_ ’
SABT e s §U31.03.2016. A
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o DIRECTORATE OF HIGHER EDUCATION
' N.W.E.P Khyber Road Peshawar

"Phone # 9210242/921125/Fax No. 9210242

Dz1jlcd;_,_LP,/ 4?/2()08 _

NOTIFICATION

Exchange of posts between Miss, Samina Khalit D.P.E Govt; Girls

College, No. 2 Mansehra and Miss Afshan Nisar DPE Govt: Girls Colle
(Abbottabad) is hereby ordered in the interest of Public Service with imr

i
NOTE:- B

K

mediate effec E.

1. Charge report shotil¢ be sent to all concerned. '
2. No rI‘.A/D.Ais_)allow';id. h :

o ll " (Frof: Aftak Jehan)
" DIRECTOR HIGHER EDUCATION
: - N.WFEP, 1’1?3;5",1,1!,{,\“&/\}‘{..

| Y
En‘dsl‘;No.A 0!’(&0/9(_) '

b . - s
| . '

Copy of the above is forwardec; to the:-

- L, e

Pri ncipal Govt; Girls College, I\Jp 2 Mansehra: :

Principal Govt; Girls College, Nawansher (Abbottabad) PR
District Accounts Officer, Abbozt‘abad];_ Manserha. .
D.P.Es concerned, A

SR g
=

DY: DIKECTOR HIGHER EDUCATION
.. N.W.E.P, BESHAWAR:

P
RO .

g€, Nawansher -

&

4
#
,
'




e A

Office of The Principal

R W 7 s o
| ' : @ /}MWCI/ -~ /] ‘ ‘o

|

|

SERVICE CERTIFICATF,

oA,

Certified that Mrs. &fslxan Nisar D/O Nisar Ahmad is a
permanent Government Servant in Higher Education Department Since 03/10/2006

working as a Lecturer in Health and Physical Education BPS-17 at Govt. Girls
Degree College No.2 Chitti Dheri Manschra,

PRINCIPAL
ovt. Girls Degree College
No.2 Chitti Dheri Mansehra

/ PRINCTIPAL

Bovt: Girls College Na. 4
Mansehra, 3
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GOVERNMENT OF PAKISTAN
CABINET SECPETARIAT
ESTABLISI-‘!.MIZNT| DIVISION .

.................

No.10£30/97-R 1)

Islamabad, the 13" May, 1998,

OFFICE MEMORANDUM i
i
:
¢
:
i

Subject- POSTING QE SERVING HUSBAND / WIFE AT THE SAME ) 3

>
t
l

The undersipned is directed o state that Government has taken noi¢c of the

socio-cconumic problems and hardships faced by hushands ard wives in Government

service due (o posting at differen) siations of duty, and it-has been decided 1o prescribe:the -

fallowing guidelines 1o faciitate posting of husband and wife at the same station:

(i) Where a request iy made for posting at a different station in the same

. department/service/cadre in which an eniployee is already serving, the request :
' may beaccepicd Subjeckte availaniiity ofja post in the same BPS,
, ;

N Y g ‘
! SIS S
(i) If a request involves emporary deputation to another department; it may be 3 ' i
processed in consultation with the concerned department, and may be accepted '
on the prescribed terms of depuintion subject to availability of a post in the
same RPS

depurtini/agency. the request may- be processed in consultation with the
depariment eoncerned, subject to the condition, that i the.event of permanc:jt_. - X
trangfer, seniority shall be determined. in accordance with Rule 4 of the Civil -
Servants (Seniority) Rules, 1993,

G Il there is a e between tawo or more Government
sane statien in the ssme deparbnent?

Servord otbazrouiar length of servi

servants for posting al the
unit of an argunization, the Government
c¢ may be preferred.,

(v} Rexquesr tor posting by a spouse {acing
. aecordad highest priority,

.
.

‘LA

RN VS

. - . LT g .‘:-;
scrtous medical problems may he "

(vi) Secwses abready posted at ane station. including those posted on deputation

prexanbed muximum period, may normally not be disturbed .
without competling reasons of public

Bevand i

interest.  Requests for extension of

5 ,@W

| fiil) Wheu @ reqpest is mode for permanent iransfer to/absorption in angmer




deputation period beyond the permissible imit may be considered with
compassion it interests of public service would permit.

- .

LS The above unide-lines are subject 10 the following conditions:-

(i) Posting of husband and wife at the same station should not;be made by
dislocation of any Govemmment servant arendy serving-at a particilar station
uniess-his transter is necessitated by compelling tedsons of public interest or
within the frame work of general policy of postings and transfers,

{21) The prescribed selection authority should be consulted in cach case.

3.

All Government servanis whose spouses are in Government service may be asked

to furnish at the end of every calendar year the particulars. of their spouses to: their

conirolling Ministries/ivisions so as 1o facilitate maintenance of ICP-Charts and upto-
| -

date monitoring of the situation.

4. The above guidelines may be cireulated ta the autonomous bodies ‘undér the:
. -1 : :
. t
charge of Ministries ¢ Divisions for adeption, w%tb such. modifications, - ay mavibe.

f
considered necessary, ‘

S PP
(M.RAMIZUL HAQ) }#5/7 §2!

Sentor Joint Seeretary to the
‘Government of Pakistan

AlLivbinistries ¢ i isiuns
Istamabad /_ Bawaipindi,
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" BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

In the matter of
Service Appeal No.705 /2016

Mr Adeel FN -V (Appellant)
: VERSUS

Govt of Khyber Pakhtunkhwa and Others.
............................ (Respondent)

WRITTEN REPLY/PARA WISE COMMENTS ON
BEHALF OF THE RESPONDENT NO. 7

Respectfully Submitted.

- Para wise comments/reply on behalf of the Respondent
No.7 is as under:

PRELIMINARY OBJECTIONS:

. That the appellant has got no cause of action and locus standl to file
- the instant appeal. '

. That before filling the instant appeal, the appellant has also filed a
civil suit in the Court of Senior Civil Judge Mansehra which has
_ been rejected vide order dated 4.7.2016, i.e after approaching this

Honorable Tribunal, thus the appellant has concealed fact from this,

Tribunal and has deceived the Honorable Tribupal, therefore is not
entitled to any relief.

. That the impugned order is issued in the best interest of public hence
. cannot be interfered by this honorable Tribunal.

. That the appeal is barred by law and limitation.

. That the appellant has filed the instant appeal w1th malaﬁde 1ntent10n
and with ulterior motive.

. That under Section 10 of the Civil Servant Act, every civil servant is
liable to be transfer any where throughout the provmcc and he

cannot lawfully resist for choice posting.

. That the appellant has suppressed material facts from this

Honourable Tribunal and has not come to the Tribunal with clean
hands.

/
]
]
¢
1
1

—




i.

h. That the appeal in hand is competent in its present form and under

the present circumstances.

That the appeal in hand is.bad for non joinder /mis joinder of
necessary parties.

- ON FACTS OF THE CASE

1.

2.

Contents need no reply. However the same subject is to prove.

Contents to the extent of transfer order is collect dated 09.03.2016,
however the order being made in violation of transfer posting policy
and against the public interest, therefore it was withdrawn on
31.03.2016 before its implementation.

. Contents incorrect, the appellant was never handed over the charge

and the charge remained with the replying respondent till the order
was withdrawn on 31.03.2016.

Contents correct to the extent of order dated 31.03.2016, however
rest of the para is misconceived and incorrect hence denied. The
order dated 09.03.2016, was not implemented hence no rights of the
appellant are violated and the principle of locus poenetentiae is not
attracted to the case in hand. Besides the transfer order dated
09.03.2016, was made in violation of the policy and against the
public interest hence rightly withdrawn vide order dated 31.03.2016.

. Contents need no reply, however the same is subject to proof,

moreover the appellant had also filed a civil suit in the Court of Civil
Judge Manshera before the instant appeal which has been rejected
vide order dated 04.07.2016, however this fact has been concealed
by him and has thus not come to the court with clean hands. (Copies
of the Civil Suit and order dated 4.07.2016, is attached as
Annexure R-I.and R-II)

Contents incorrect, the grounds taken in appeal are misleading and
incorrect, the same are replied as under:

ON GROUNDS

A. Contents incorrect and misleading, the order date 31.03.2016
is well in accordance with law, facts and norms of Justice.

B. Contents incorrect and misleading. The appellant has been
treated in accordance with law and rules and there is no
violation any of his rights and the impugned order is issued in
the best interest of public.




s
e
Cac

. Contents incorrect and misleading hence denied. Moreover the

replying respondent is-also the resident of Mansehra and his

mother is a cancer patient and the appellant being the only

male member of his family has to look after his ailing mother,
therefore he was also recommended to be retained at GCMS,

‘Mansehra by the Principal vide letter dated 19.02.2016.

(Copy of order dated 19.02.2016 is attached as R-III)

. Contents incorrect, no violation of the policy is made,

moreover the spouse policy as referred is not attracted in the
instant case as the wife of the appellant is posted at her home
station i.e Mansehra, and moreover the appellant is also posted
at Abbottabad which is hardly at a distance of 24 Km from his
Mansehra. Therefore he cannot get the shelter of spouse
policy.

. Contents incorrect and misleading hence denied.

Contents incorrect and misleading hence denied. The order is
issued well in accordance with the Policy and in the best
interest of public. '

. Contents incorrect and misleading, hence denied. The order

dated 09.03.2016, was never acted upon the charge remained
with the respondent No.7 till the withdrawal of the order on
31.03.2016.

. Contents incorrect and misleading hence denied. The order is

issued well in accordance with the Policy and in the best

‘interest of public.

That the replying respondent also seeks permission to rely on
additional grounds at the time of hearing of appeal.

It is, therefore, humbly prayed that the appeal of the
appellant may graciously be dismissed with costs.

I ‘
Respondent\No.7

~ Through A{/

1JAZ ANWAR
Advocate Peshawar

ﬂ' &
~ A/?ﬁlmm

vocate, Peshawar
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A,

BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

In the matter of :
Service Appeal No.705 /2016

Mr Adeel Ayaz.......... eeererreeriraaeiaaens '(Appellant)
VERSUS '

Govt of Khyber Pakhtunkhwa and Others.
: T PV (Respondent)

COMMENTS /REPLY TO THE APPLICATION FOR

SUSPENSION OF THE IMPUGNED ORDER

PRELIMINARY OBJECTIONS:

A. That the appellant has got no cause of action to file the instant

E.

application.

. That the application in hand doeé not full fill the conditions

necessary for temporary injunctions.-

. That the applicant has also filed a civil suit in the Court of Senior

Civil Judge Mansehra which has been rejected vide order dated
4.7.2016, 1.e after approaching this Honorable Tribunal, thus the
appellant has concealed fact from this Tribunal and has deceived
the Honorable Tribunal, therefore is not entitled to any relief.

. That the relief sought through the instant application amounts to

main relief, therefore the same cannot be granted at this stage of
proceedings.

That the impugned order cannot be suspended at this stage of the
proceedings. '

ON FACTS

1. Contents need no reply. However the appeal is fixed today for
reply/comments.

2. Contents incorrect and misleading, neither there is any Prima
facia exists in favor of the appellant nor there is any
irreparable loss' to- the appellant.” Moreover, balance of
convenience also tilt in favour of the replying respondent. The




application in hand lacks the basic ingredients of interim
relief/temporary injunction.

. Contents need no reply, however the reply/comments on the
main appeal may also be read as integral part of the instant
reply to the application.

Contents incorrect and misleading, the impugned order is well
In accordance with the policy and in the best interest of public.

. Contents incorrect and misleading the transfer order dated
09.03.2016 was withdrawn before the handing /taking over
charge thus no question of tenure arise.

Contents incorrect and misleading, the relief sought by the
applicant amounts to main relief hence cannot be granted at
such initial stage.

It is, therefore, requested that the application may kindly
be dismissed with costs.

et
Respondent No. 7

Through l

1JAZ ANWAR
Advocate Peshawar
&

)

Advocate, Peshawar

AFFIDAVIT

I, do hereby solemnly affirm and declare on oath
that the contents of the above reply to the main
appeal as well as reply to the application are true
and correct to best of my knowledge and believe and
that nothing has been kept back or concealed from
this Honourable Tribunal (STED
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"Or...i13...Contd...

04.07.2016

11 CPC.

replication.

anl record of the case gonc through.
: perusai of the case file shows that plaindfl who is the
: Dircctor Physical Education and adnnttedly s @ Civil Scrvant,
1 - : through the suit in hand has challenged the order relating o
¢ . ."’?“’::T.‘"Q‘l\s Graasler. The posiing and wunslers of the Civil Scrvantis is a
e N

th jisr

terms and conditions of service vl

54 where the August Supreme Court has held that
“Orders of the Dopartienial Aunthoritics gwen
thongh withoud Jurisdiction or weelaficde conldrd b
challenged only before the Service Tribunal and
Jjurizciction of Ciuil Cowrl fncliddny High Court was
specifically ousted. Plea of malafide did not confer
upon High Coiirl. jurisdiction to uct i the matier i
vieiw of constituiional  custer s condained in
Article 212 of the Constilulinn. Service iribunal
had  full jurisdiction {o Duterfore b such like

»

mediers.

Contd....

Defendants weie SURENONCE Linongst whom dcfendant

g ) !
U No.1 to 3 and-defendant No.6 appeared. Defendants Nos.4 & 5 ! ,
‘ : despite service did not stten-d the eonrt, thus, they weie .
;. proceeded apgainst c:-:—x,:ﬁ;'rtc. Petitioner fdciendant No.6 fited the L
instont applicaiion lov rejuction ol plaint under Order 7 Rulde . |

The application was pesisted by plaintll through o

Arguments of the learned counsels for the partics heard

matter which rehites (o the terms and conditions of service.
S_Q.é"f‘_ip‘xq 23(B) of the KPK Civil Sarvanis Act, 1973 clearly bars
}:-:(‘Zicli(\n of the Civil Court in the matters rciating to the
. i Servants, Article 217 of
the Constitution is also cicar on e subject. The only forum
available 0 the plainull s she RITRUTHE 'i’riht.lst;ml and plaintiff
has choscen the wrong loram for the 1"<-~:lr(:ssatl"’oi' his gricvances.
The Civil Court has got no jurisdictinn 0 entertain such type of

cuits, Wisdom in Ui resjeet i derteed Trom 2007 SCHIR page
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undersigned would like to favour him.

T e ——— e

VT COLLEGE OF MANAGEMENT SCIENCES
| MANSEHRA

{ Ph:0997-302186 Email: gemsmns@gmail.com i www.facebook.com/ecmsmsr

Dated /7 /02/2016

The Director General, -
Commerce Education % Management Sciences,
Khyber Pakhtunkhwa, Peshawar.

‘Subject: - APPLICATION OF TRANSFER

Please refer to your office letter No.

'DGCE&MS/Admn/Transfer/IQQjlf3)_dated 28/01/2016.

The undersigned discussed the matter in detail with

Mr. Shams-ud-Din (DPE of this College). His problem is that he

S.1s thevonly male of his-family to look after his ailing mother
.Who 1s -a patient of cancer. Moreover, he is a dutiful and co-

.Operative official.

v

'Officially speaking, the undersigned would have no

- objection on' Gevt Policy, but wom humanitarian grounds the

‘
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* BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

Service Appeal No. 705/2016

Adeel Ayaz

..................... Appellant

Govt: of Khyber Pakhtunkhwa through Chief Secretary & Others........... [ Respondents

Preliminary Objections:

1) That the petitioner has neither cause of action nor locus standi to file this Service Appeal.

2) That the appel]ant have not come to the learned tribunal with clean hands. -

3) That the appellant has suppressed/concealed matenal facts from the learned tnbunal and
hence the appeal is not malntalnable on this score alone.

4) The appeal in hand is exaggerated and filed with ; gross misconceptions and is liable to be
dismissed. .

Facts

Pertains to record, hence no comments.

"~ - Correct

Correct

In correct, misleading posting transfer is the sole domain of the management/competent

" authority. Such arrangements are made in the best public interest without any other

L5
6-

Grounds

A)

B)

‘accordingly filed by the competent authority.

consideration. Posting/trans'fen of officials is a routine business that takes.place in the-larger
public interest as has been done even in case of the appellant when he was posted at Chitral - -

in 2008 and was transferred/posted at Abbottabad in 2009 just after one year that transpires

‘the facts that Provincial Govt: strictly follows the prescribed parameters in the best public

interest.

- Departmental appeal though processed but being without sound footings, accordingly filed.

" As prayed in the preliminary praying the appellant, got no cause of action to file the appeal.

In correct, misleading, the order of 31/03/2016 has been issued by the covmpetent authority

after fulﬁlhng all codal formalities in the best public interest. The plea of the appellant is not

based on facts, it is the lame excuse to term such lawful order as political motivated without

any solid proof. The departmental appeal/presentation being found without sound footings, }

3

The plea is not based on facté, Posting/Transfer is the sole domain of the management to -

make such Aarrangements on need basis in the best public interest. This is an admitted. fact\\ L
N

_duly even testified by the appellant, as he himself when posted at Chitral in 2008 and

transferred/posted _at Abbottabad in 2009 just one after one year did not ask for any ) 5

tenure/spouse policy. But keeps mum over the arrangements of the management, keeping in

view personal interest, now agitating the present anangements seems devoid of facts.



o

AD)

E)

- F)

G)

)

./Chief/gecretar; / ’

o2

- In correct, misleading in- the posti_ng/trah’sfer of official especially,i of teaching cadre the

managemeht/comp_ete_nt authority takes so many factors into consideration. The prime and

the most important is the deliverance at that station, the second attitudinal harmony with the
environment of that very institution. Thus agitating over transfer and re-transfer from

. Abbotabad to Mansehra and back is without any cause. The ﬁlea of the appellant is devoid of

facts.

N Dﬁring the long 07 years stay- at Abbottabad the spouée ﬁolicy not been addressed because

the distance between Abbottabad and Mansehra (in the present day fast communication is

ignorable and it just takes 30 to 40 minutes due to this fact the appellant did not make any

- claim to avail such facility thereby means that with full personal satisfaction appellant

performed. Now agitating over the lawful é.rrangement_s of the competent authdrity the non-
issue has been turned Ainto an issue by making im-neceséary litigation that not only kills the
precious time of the appellant as well as of the Provincial Govt: There is _no,Vested right
available to any official with regard to his/her posting/tréns_fer thus plea of the appellant is

devoid of facts.

~ No violation of any law has been made.” The impugned order is issued in accordance with

law.

In correct as elaborated in Para (E) above

In correct, as elaborated in receding Paras the said order issued in the best public interest

~ without any other con81derat10n

In correct mlsleadmg all postmg/transfer is being made on the principle of publlc interest

1rrespect1ve of its mentlomng in the office order or not.

No comments,

Sécret
_/
Khyber Pakhtunkhwa ' Higher Education, Arehives-&-Libratics Deptt
Respondent No.1 ' : Khyber Pakhtunkhwa

Respondent No.2

Directo/r&(}enel%l/ ‘ ~
- Commerce Education & Management Sciences
- Khybei Pakhtunkhwa,
" Respondent No. 3
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