30.07.2015 Appellant with counsel and Mr. Hayat Muhammad, Reader-to D

alongwith Assistant A.G for respondents present.

cdnsigned to the record.

ANNOUNCED
30.7.2015




“4 28042015

Appellant in person present. Requested for adjournment as hig”'

counsel is not in attendance. Adjourned for preliminary hearing to

11.5.2015 before S.B.

ST MM L ANt e
‘

A AT L EE
'

11.05.2015 ¢

I IR £ 407,

Chairman

Counsel for the appellant present. Learned counsel for the

appellant argued that the appellant was appointed as Constable on

06.07.1987 and was charged in a criminal case vide FIR 530 dated

T 222008.2007 registered under section 302 at PS Khan Raziq Shaheed.

2posited
rocess Feg |

D

.
T

i

Ropszlian

That on the basis of the said criminal case the appellant was
dismissed from service on 25.02.2008 issued on 26.02.2009 w.e.f

04.09.2007. That subsequently the appellant was acquitted of the
charge vide judgment dated 17.11.2014 regarding which he preferred

departmental appeal on 15.12.2014 which was not responded and

hence the instant service appeal on 06.04.2015.

That the dismissal of appellant from service was not

justified as he was having sufficient account of leave to his credit.

Points urged need consideration. Admit, subject to all legal

objections. Subject to deposit of security and process fee within 10

days, notices be issued to the respondents for written

reply/comments for 30.07.2015 before S.B.

Ch%an

Mmoo
R



Court of

Form- A

~ FORM OF ORDER SHEET

Casé Noi.

293/2015

S.No.'

..Date of order

Proceedings

Ordér or other proceedings with signature of judge or Magistrate

7

06.04.2015

. 14.04.2015

: prellmmary hearing for 28.4.2015 before: S B.

“The appeal of Mr. Siyar Muhammad resubmitted today
by Mr Murtaza Khan Durrani Advocate may be entered in the
Institutlon reglster and put up to the Worthy Chalrman for’ B
proper order. : . /1 _—
Rlﬁggﬁm

This case is -entrusted to S. Bench for greliminary

‘hearing to be put up thereon Y -\~

i
CH}&’MAN
None present for appellant. The appeal be rellsted for

tChab%m
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This office orfa.' wili dispose off denartmental apneal of ex-
Iy i [l R

Co

punisiiment of dismissal from service under R50-2000 by SP/HQRs: vide 4

OB No. 585 dated 25/2/20G9

|

The allegations ievelled  against him wern that he was

transferred from Police lines Peshawar to PS Mathra fm 4.9.2007. He was i+
supposed to make his arrival at his new place of posting but instead he wly

remained absent from his lawful duty. Enguiry was entrusted to DSP-Inv:

Rural Peshawar who during the course of enquiry found him quiity. He
menticned In his report that due to invoivement in criminal case vide FIR
No. 530 dated 22.8.2008 u/s 302/324 PPC PS K.R.S has gone into hiding.
(absence \N.e.r"4.9.2014 to 25.2.2009= 1 year, 5-months & 21-days). On
receipt 'findings Of the E.O he was issued FSCN which was delivered at his
home address, which was served upon his son namely Mchammad
Nagem, hut he failed to submif his written reply within étipufat‘od period.
As such thc competent authority awarded him above miajor punishment.

TL e rclevant record has bheen peaused and also heard him in

person in OR on 5/6/2015. He stated that he was faisely charged in the.

murder case by his opponents and stated that his enemies Deing very
influential in the area were bent upon to put‘him o death. The appellant
taken the plea he has béen acquitted by the court of law in the instant
Case and requested for mercy. Kéep‘ihg in view his long service of 21
years a lenient view is hereby taken and the major punishment of
dismissal is converted into Major punishment of Compulsorily Retirement

from service. : .

0 . y ol
:L.t’j’ “'S
CAP[TAL CITY POLICE OFFICER,
o PN _ !D"‘CE-JA\AF‘I_\D
No. XT Y 5~ Y& spa dated Peshawar the /Y - < - ....2015.

Copies for inf and n/a to the:-

1/ SP/HQRs: Peshawar.

2/ PO/OASI

3/ CRC for making necessary entry in his S.Roll.
4/ FMC encl: complete FM. :

5/ - Official concerned.

Appeai e st vie

onstable Sivar Mohammad Mo.2929 who was awarded the major s

PRI W™ b SR

can L. ek
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This is an appeal filed By Mr. Siyar Muhammad today on 11/03/2015 against the order
dated 26.02.2009 against which he preferred/made a depa-rtmental- appeal on 15/12/2014 the
period of ninety days-is not yet lapsed as per section 4 of the Kh)}ber Pakhtunkhwa Service |
Tribunal Acf 1974, which is ‘premature'.és laid down in én authority reported as 2005-SCMR-

890. o S | S

As such the instant appéal 1s returned in original to the appéllant/counsel. The appellant
would be at liberty to resubmit fresh appeal after maturity of cause of action and removing the
following deficiencies. | |

. 1- Copies of charge sheet, statement of allegations, show cause notice, enquiry report
and replies thereto are not attached with the appeal which may be placed on it. '
2- Annexures of the appeal may be attested. o o
3- Annexures of the appeal may be annexed serial wise as mentioned in the memo of

appeal.
No. 3aS /ST, '
Dt. J;\E/zols . o | \@m-’—@,— B
o ‘ S . " REGISTRAR ~
' ‘ SERVICE TRIBUNAL
'KHYBER PAKHTUNKHWA
" PESHAWAR. '

'Mr. Murtaza Khan Durrani Ady. Peshawar.

' R‘ - Aub e [Lw/p q%[;/
AV “/é Jz’ ﬁu—— é/,/v-__
o 0,/4/ #l‘&iqw,g/‘ S

,0.6/‘«'(/2-"\5"

L ;,,ﬂ_.-‘x-‘:‘-’_ e T
3, e E . s PP
Ty P Y



BEFORE THE KHYBER PAKHTUNKHWA SERVICE T RIBUNAL

- . PESHAWAR
' Servzce Appeal No M:L of 2015
: Slyar Muhammad (Ex-Constable No 2939) ........... Appellant
- : VERS US E '
_Supermtena’ent of Polzce Head Quarters Police Line Peshawar
& others . | vreesesine.. Respondents
Index |
| 8:No. | Description of. a'ocuments Annexure - Pages
L ServzceAppeal R 17
2. | Affidavit -~ - " 8
3. | Addresses of the parties - - |. |9
4. | Copy of FIR No.530 dated || “4"- 10-11
| - 122/08/2007 . .| S
| 3. | Copyof zmpugned order of - “B” 12

Respondent - No.1 dated| .
25/02/2008  allegedly |
communicated order dated
26/02/2009 . .
6. | Copy of complete Challan, “C” 13-20
formal charge . and| - :

| acquittal ~ order  dated |

| 17/11/2014 . _
7. |Copy of grounds of| “D” 21
departmental appeal :
S8 Copy of charge sheet “E” 22
PR ) Copy " “of Statement A'c)f' “Fro | 23
- l|allegations ~ - | L ,
10.| Copy of show cause notice | “G” 24
11.| Cop of inquiry report “H” 25-27

12.| Vakalat Nama | 28

Dated / /2015
: SR Appellant N

, Through | ? o
.: : Mur’taza %"han Durrani
- Advocate High Court,
.'Peshawar. ‘
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(1 BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

. 0 ’

PESHAWAR

ServiceAppeal No. % é of 2015

Siyar Muhammad (Ex-Constable No.2939) Son of Shahzada
R/o Village Daulatpura, Teshil Shabgadar District

Khan

Charsadda.

/- Superintendent of Police Head Quarters,

........... Appellant

AW l’rovmw
lowico Trj

VERSUS mary Mo

- Peshawar.

2- Chief Capital City Police, Peshawar.

3- Provincial Police Officer /Inspector General of police

Khyber Pakhtunkhwa Peshawar.

4- Govt of Khyber Pakhtunkhwa through Secretary Home

Peshawar.

............. Respondents

APPEAL UNDER SECTION 4 OF THE
KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT, 1974, AGAINST THE
IMPUGNED INDECISION OF RESPONDENT

NO.2 WITH REGARD TO DEPARTMENTAL

APPEAL OF THE APPELLANT AGAINST THE
IMPUGNED ORDER OB NO.585 DATED

25/02/2008 /NO.230-34/PA, DATED PESHAWAR

»tum&
. Regl
/} /7 /)/'.

,.suammod to-day

and tg;%‘m . zy(y

THE 26/02/2009 BY WHICH THE APPELLANT
WAS DISMISSED FROM HIS SERVICE ON THE
BASIS OF INVOLVEMENT IN _FIR NO.530
DATED 22/08/2007 U/S 302/324/34 PPC POLICE
STATION KHAN RAZIQ SHAHEED DISTR[CT
PESHAWAR.

Prayer in Appeal:

On acceptance of this service appeal the impugned
orders of the respondents No.1 and 2 be declare as illegal,
arbitrary, whimsical, fanciful, void-ab-initio, null and
- void, without jurisdiction, without lawful authority,
against law and be set aside and the appellant may kindly

Polzce Lme

T ke wmbag,.



<

be reinstated in service from the date of his dismissal with

~all back benefits.

- 1t is, further prayed that any other relief deems fit
and proper in the circumstances of the case may

- graciously be granted.

Respectfully Sheweth:

1) That the appellant was appointed as constable on

06/07/1987 and during the length of his service, the

appellant appeared in various courses i.e. Weapon Course

and Finger Print ~Course conducted by the police

department and the appellant have successfully completed

that

.Tkat' the appellant served in the police depdrtment for

more than 20 years and durmg his service, the appellant

‘was nota warded to a ny minor or m ajor p umshment and

3)

: have unblemzshed record

That in the year of 2006, the appellant was transferred to
PS§ Mathra and then in 2007 the appellant was again

‘transferred from PS Mathra to Town — II Peshawar and

after 20/22 days the appellant was again transferred to PS

Mathra. When the appellant was going to submit his

-arrival report in PS Mathra, the appellant was again

: ._;,':transferred from PS Mathra to PS Bhana Mari Peshawar.

4)

and concocted case on 22/08/2007. (Copy of FIR is

That there was blood feud enmity between the relatives of

the appellant, the appellant was charged in frivolous, false

_annexed as Annexureoi‘)




| ‘ 5) That the appellant was neither served through any show
cause n otice n or was given any c hance to associate with

the inquiry Officer to explain his position. The inquiry

-report was not served upon by the appellant.

6) That on 26/02/2009 the appellant was dismissed by _the
R o - Respondent No.l vide impugned order, Which_ is illegal,
L - arbitrary, whimsical, and fanciful and against the law and

‘which has-not been communicated to the appellant so far.

7) That the ap‘be(lanz _hds surrendered himself before the
- Court of ldw -and:on 17/11/2014 the appellant was
~"a"cqu_itted | by the Addl: ~Sess;'bhs Judge-X, Peshawar.
(Copies of the'judgMént and order are: annexed )

| 8) That after obtainihg the attested copies of his acquittal
| ortzier,‘ the appellant has filed a departmental appeal before
the respondent No.-'2) on 15/1272014, which has not been
decided byr the respOndeht NO.ZlS;O far, hence the present
appeal is being filed before this Hon'ble Tribunal on the

| R Jollowing amongst ot_her grounds:

'GROUNDS:

| A) That the impugned orders of respondents No.l and 2 are
‘, a‘r‘b'itfary, whimsical, illegal, fancifizl, void ab-initio, null

~and void and are against the law and fact, hence

untenable and are liable to be set aside.

RO B) That absence of the appellant was neither willful, nor
~intentional or rdelibe_mte, but due to unavoidable

circumstances.




C) That neithe‘fshow cause notice has been served upon the

“appellant nor the appellant had any knOWledge of the

same.

D) That the appellant was neither associated with Inquiry
" committee no.rv given any chance of personal hearing to

explain his position.

E) That it is an un- a’enzable prmczple of law that the
procedure in an exparte proceea’mgs shall conf irm to the
principle of natural Justice as under the natural justice a

, 'defaalter in exparte proceedings will be deemed not to

 have admitted the allegation centaiaed in the summary of

o niis-condu‘et including a plea of not guilt to the charge.

F) That the. punz’shmeﬁt is very harsh and there are sufficient
'~ ‘reasons for taking lenient action in the case 'of the
. appellant keeping in vzew hzs prevzous clear record and

lengthy service.

B | - G) That the appellant’s  performance during the entire
o o . service remaznea’ outstandmg and no bad entry was

‘earned.

H) T hat the alleged mquzrjy report. has also not been served
- upon the appellant

) That neither preliminary nor final show cause notice had
‘been served upon the appellant nor the appellant have

- any knowledge of the same.




J)

That though the removal from service (Special Power

 -Ordinance 2000) is not applicable in the appellant case

- even otherwise the procedure adopted by the respondent

“No.1 and 2 is not according to the above Ordinance.

A.K)

That as the appellant has been a cquitted in t he a lleged

| :'criminal case by the competent .Court'and the impu’gned :

‘orders of the respondents No.1 and 2 are b ased onthe

above criminal case thus the impugned orders of the

respondeh:S No.I and 2 are illegal, void ab-initio null

" and void which are liable to be set aside.

L)

That the appellant has been - punished for; the same

offence twice, so the impugned orders are against the law

) Which are liable to be set aside. -

M) That the appellant during period remained out of service

did not derive monitory benefit in any manner thus he is

. entitled for all full back‘b‘eneﬁts.

Y

That the appellant was éondgmned unheard which is

against natural justice.

0) T hét durinlg-. the whole service period the appellant was

- never awarded to any major or minor punishment and the

P)
o ‘under FR-53 and 54 and Civil Service Regulation 194 &

.appellanthas an unb’lemished record.
That absence of the appellant be treated as suspension

I 94-A efc, thus the appellant is also entitled for all back
benefits. -



L

. /)""

- O)'That in the circumstances of the case the appellant, as

per Esta Code (Establishment Code NWFP 2000) Vol: |
Serial No.3 at Page 145 — 46, Serial No.4 at Page

| No.147-49, ‘S'eriAa_l'. No.37 at Page No.174 and Page ‘
~ No.218 -aﬁd Under FR 53 and 54 and Civil Service

R)

Regulation 194 and 194-A etc, is entitled for all back

benefits.

That an absolutely faise, frivolous and concocted‘c‘ase

was registered by the complainant of FIR No.530 dated

22/08/2007 against the appellant which is not based on

-corruption’ or-moral turpzz‘ude Thus the. zmpugned orders

~are liable to be set aside.

S)

That ‘the procedure adopted in an inquiry allegedly

- conducted is not in accordance with the provision of law.

'T)‘

V)

T hat provzszon of polzce rules 1934 and 1975 have not

been adhered to.

T hat the provzszons of N WFP- Govemment Servam‘ E&D

Rules 1 973 were not adkered to.

That during his more than 20 years lengthy service, the

appellant has not. committed any act or omission and

- during t_h'dt» period the appellant did not avail Leave on

Full Pay ,a'nd there are more than 900 days leave on Full

‘.P‘ay in the _credt't of the appellunt.



J l - Itis, therefore, humbly prayed that on acceptance of
‘this service appeal the impugned orders of the
respondents No.l and 2 be declare as illegal, arbitrary,
whimsical, Janciful, void-ab-initio, null and void, without
Jurzsdtctton, without lawful authority, against law and be
set aside and the appellant may kindly be reinstated in
service from the date of his dismissal with all back
benefits.
1t is, further prayed that any other relief deems fit
.and proper in the czrcumstances of the case may
graciously be granted

Dated #t /3/2015 )969/ f?
. Appellant

' Through - N
Murtaza han Durrani

Advocate High Court,
Peshawar.
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% BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

- PESHAWAR
Service Appeal No. - 0f_20]§
Siyar Mtrthqmmad‘ (Ex—Constab'_le No.2939) ........... Appellant 1
| - VERSUS
o llSupe;riﬁrtemfent éf quice Head Qu'arter;s",' Pol?‘ce Line Peshawar
- ‘&__o_thers S erreeneans - Respondents
Affidavit

1, Siyar Muhammad (Ex-Constable No.2939) Son of

: S:hah;ada Khan R/o Village Daulatpura, T es.hil' Shabqadar

‘; , | Disitrict Chafsadda do 'hereby solemnly affirm and 'declare

o : “on-[odth fh& .'l the 'édﬁfehtg of the accbmp'an'ied service

i R - | Iapp'elal are‘l.'z‘:r'ue and correct té:the best 'of ‘my knoWledge
I | and -beli'ef dnd'-notking has beenvconcealed: or with held

VY
- from this Hon'ble Tribunal. ;of{); W _
' ' 272

' Deponent

~



b

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
o | PESHAWAR

Service Appeal No: .~ of 2015

" E ,_Siyar‘Muh‘d‘mmad (Ex—Consz‘able N0.2939) .....u..n. Appellant

. VERSUS

Superintendent of Police Head Quarters, Police Line Peshawar
& others C eeeeeeeene. « Respondents '

" ADDRESSES OF THE PARTIES

Siyar Muhammad (Ex-Constable N0.2939) Son of Shahzada
Khan “R/o  Village Daulatpura, Teshil Shabgadar District
- Charsadda: e

A o T e, Appellant
VERSUS - ‘

- Superintendent of Police Head Quarters, Police Line
Peshawar. - o -
2- Chief Capital City Police, Peshawar.
3- Provincial Police Olfficer /Inspector General of
. police Khyber Pakhtunkhwa Peshawar. .
4- Govt of Khyber Pakhtunkhwa through- Secretary

Home Peshawar. __ A
o ‘ SR . Respondents
Dated 11/ %2015 Y
. o Appellant

| Thfough L
' Mumﬁzg é‘an ﬁ:ﬁni '

Advocate High Court,
Peshawar.
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"

. that

ORDER

" This office order re]aies to the.disposa! of formal departmental against Constable’

) _ Siyaf Muhaméld 'N0.2939 of' Capital City Police, Peshawar on the following allegations

did not report arrival.

3. °  The MHC PS M'athr;a was asked about him but he stated that the record of PS
was silent. :

| 3 On- fprther inquﬁry from Moharrir Police Line;s, it was found that he has
~ reportéd his- departure from Police Lines to PS Mathra vide'DD No.54 dated
18.6.2006.

4. It was further stated that Constable Siyar Muhammad No.2939 is involved in
' a criminal case vide FIR No.530 dated 22.08.2008 U/S 302/324-PPC PS Khan

Razig Shaheed (copy attached).

In this regard, he was charge sheeted and issued summary of allegationlg

" vide No.178/PA, dated 18.08.2008.DSP Investigation ‘Rural was appointed as .
*_ " Enquiry .Officer vide No.1830 dated 16.0.2008. He conducted the enquiry and

submitted report/finding ‘that the defaulter Constable Siyar Muhammad No.2939
has been declared as P. O and he has directly been charged by the complainant in

" the aforesaid murder case vide No.1904/St, dated 13.01 2009

Upon the ﬁndihg of Enquiry Officer, he was ‘issued Show Cause notice

' vide'No.178/PA, dated 15.01.2009 and sent ‘o him through his home address

which’ was recetved by his son Muhammad Naeem, ‘but he is still at large and
failed to submit his explanation t0 the said notice within stipulated period of 07-

o P 'd_ays,

7 ‘ S '
In the light of the finding of Enquiry Officer and other material available on

. record it has been proved beyond any Jdoubt that he is guilty of misconduct and has also
been declared as PO in the above mentioned murder case. Therefore, in exercise of the

powers vested in me under the Removal from Service (Special Power) Ordinance -2000,
1.from service due to deliberate

fIASAN ASAD ALVI)
. _ SUPERINTENDENT OF POLICE,
HEADQUARTERS, PESHAWAR

0BNo. S&S5.
Dated gs — Q— /2008
No.. 230 —34 /PA, dated Peshawar, the 24 / 2 12009,

o Copy forwarded for information & n/action to:-

The Capital City Police Officer, Peshawar.

The SSP/Operation Peshawar.

Pay OfﬁcerfRI,'LgPﬁlice Lines Peshawar.
"OASI, CRC & FMC along-with complete departmental enquiry file.

Officials concerned.

L NI NI NI N

1. On 04.09.2007, he was transferred from PS Mathra to PS Bhanamari but he’

3
i
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IN THE COURT OF PAR[‘L D Kl 1AN ALIZAI
ASJ- X PESHAWAR

FORMAL CHARGE

I, Fareed Khan Alizaj. Additional Sessions Judge-X. Pe

:shawar do hereby
charge ‘'you accused Muhammad Sayyar son of Shahzada aged about 43 years

resident of Dolat Pura a as follows: o ‘

Firstly: : ‘ ,
: That. on 22/8/2007 :t 10.00 hours in the vicinity of Kabari Bazar

back side Qissa Khwuni. falling within the criming! Jurisdiction of police

station Khaw Raziq Shaheed. Peshawar. you accused named above

alongwith vour acquitted co-accused Abdul Wahab and Imran

absconding/proclaimed offender

and

Abdur Raheem in Furtherance of your

common intention vou accused Savyar and vour absconding/proclaimed

offender accused /»\dur Raheem opened firing with your

pistois at
Muhammad lgbal efloetive

[y as result of which Muh ammad Igbal was hit,

injured and dicd on the Spotand thos you therchy e 'amntud his murder

(Qata-c-Aind) an offence ¢ praishable w/s'302/34 PPC within my L.uyn/,uucc. and

Fhereby direct that you be tried by me on the said charge.
: ' -
Secondly; ' ' :

That. accused named above on the above mentioned date, time and

place you accused named above ulongwitl*
Abdul Wahab and Imran

your acquitted co-accused

and bandmn/p]odaxmcd offender Abdur

Raheem in furtherance of Your-common intention. the acquitted co-

accused  Abdul Wahab™ and  Imrun by aiming their pistols at the

Ali and his companion with intention to crimin

complainant Niaz ally

intimidate them and as such committed crimin;tl intimidation an offence

punishable u/s 506/34 PPC within my cognizance, dnd [ hereby direct that you

be tried by me on the said charge,

RO & AC.
Dated: 11/7/2014

7

~

» o Additional Sessions Tudge- X,
PPeshawar,
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>0 >0

RO&AC

Dated: 11/7/2014

g b—a?

Accusqd:- Sayyar

Certlfed u's 364 CriPC 1hal the above l()lmdl dmwc against the «ccused has been

framed in my presence and-in presence of accused named above. The same has been read
over and explained to the accused who afier admitting its contents as correct thumb
impressed/ signed the same. -

- Sessions Cour.

ATTES

(E:

"‘.

T

¢ ) \\\
. es\f}waz
’,!/

P

Cont. formal charge, case
State vs Abdl Wahab

Accused facing trial is
Sayyar.

.~ Have you heard and understood the Charge?
“Yes..
Do you plead guilty or contest the cuse”

- I'do not plead guilty and claim trial.

Fareed Khan Alual
Additional Sessions iudve X.
- Peshawar,

‘Additional Sessions Judge-X. -

Peshawar, -




ORDER.

Page 1 of 5

IN THE COURT OF FAREED KHAN ALIZAIL,

AD & Si-X, PESHAWAR
Case No. 55/SC of 2014 ,
State ...... Vs ........ Abdul Wahab

17/11/2014

A

ereint O Qessions

SiEilawe

Wo-3, Peshawal,

PP for the State present. Accused Sayyar in custody present. His
counsel present. Accused Abdul ‘Wahab and Imran have already been
acquitted in the instant case by learned Additional Sessions Judge-XI,
Peshawar vide Judgment dated 19/4/2012. Other accused have already been
declared as proclaimed offenders vide Judgment dated 19/4/2012, ibid.

PWs including the complainant are again absent despite last chance
to the complainant to produce its evidence:

Arguments on abplication u/s 265 K Cr,PC heard and case file
peruéed. otice of the said application has already been given to the
State/prose=ution as evident Irom order sheet dated 03/10/2014.

As per brief facts of the case allegations against ine accused is that
on 22/8/2007 complainant reported the matter to the local police that
accused facing trial Syyar alongwith acquitted co-accused Abdul Wahab

and Imran and absconding/proclaimed offender co-accused Abdur Raheem

- appeared. Accused Abdur Ruheem and Savyar put out their pistols and

opened firing: at Muhammad Igbal whereas accused Imran and Abdul

Wahab aimed their pistols at complainant Niaz Ali and 1PW Haji Jan Serwar,

As result of firing of accused Syvar and absconding co-accused Abdur

-Raheem Muhammad Igbal was hit.and died on the spot. Hence the instant

case vide FIR No. 530 dated 22//8/2007 was registered under section

302/324/34 PPC at police station Khan Raziq Shaheed. Peshawar.

<

Case against the present accused was put in court. Accused Syyar
was summoned who produced in custody and after compliance of
provisions of section 265 C Cr.PC f'o_rmél charge against him was framed
on 11/7/2014 to which he pleaded not guilty and claimed irial. Prosecution
witnesses were summoned.

Till today prosecution has produced and ex'amined-only five PWs,

PW1 is the statement of Raheem Ullah Khan SI. He is the marginal

witnesses to the pointation memo Ex:PW 1/1.

&rvﬁsgf
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PW 2 is the statement of Aqil Shah CIO who investigated the case
after the arrest of accused facing trial. ‘

PW 3 is the statement of Khan Ghalib Khan SI. He stated that he is
the marginal witnesses to the récovery memo Ex:PW.3/1 vide which the IO
took into possession the blood from the place of deceased at point No. |
and the same was sealed into parcel No. 1 by affixing 4 monograms of SR,
- Similarly he is also marginal witness to tl@e recovery memo Ex:PW 3/2 vide
which the 10 took into possession 31 empty shells Ex:P:1/1 Ex:P:1 and
Ex:P:2 dt-lring spot inspection from point 1 and 2 and sealed the same into
parcel No. 2 by af;ﬁxing four monogmm in the same of SR. He further
stated that he is the marginal witness of the recovery memo Ex:PW 3/3
vide which the 10 took into possession the blood stained garments of the
deceased Muhammad I1gqbal consisting of shalwar shirt Ex:P:4 and banyan
Ex:P:3 of white color brought by constable Raffat Ali 244 from hospital
KMC and the garments were scaled in parcel No. 3 by affixing 4
monogram in the name of SR. He lurther slulcld thar b s the marginal
witness of the recovery memo Ex:PW 3/4 vide which the 10 took into
p.OSScssim"‘» one lead bullet recovered trom the body of deceased and the
same was sealed into parcel No. 4 by afﬁxing four monogram in the name
of MR. He admitted his signalﬁxrc over the abovemertioned recovery
memos to be'corrcct and correetly bears his signature.

PW 4 is the statement of Mukamil Shah SI. He stated that on

28/8/2007 he conducted raid at the house of accused facing trial Syar but

the accused was not found as well as nothing was recovered from his house.

He admitted that search memo Ex:PW 4/1 is correct and correctly singed
by him.
| PW3 is the Stalcmenll of tkram Ullah. He stated before the court that
he had identified the dead body ol the deceased namely Igbal before the
police as well as before the doctor at the time of post 1m§rtem and that his
statement was also recorded by the [0). ,
PW Jan Sarwar dppeared before the couxfl alongwith the
complainant as evident from order sheet dated 08/9/2014. On 09/10/2014

PW Jan Sarwar was present but could not be examined due to non

availability of counsel for the complainant. On 03/10/2014 PW Jan Sarwar

present but could not be examined due 1o absence ol complainant and on

ATTESTED
s
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It is evident from record that com:p[uim-mt and eve witnesses have
not been appearing since long despite the' fact that various processes were
issued against them. Moreover it is also evident that complainant party was
in the knowledge of the instant case as it is evident from the order sheets
referred above regarding. The complulinzml and eve witness are the star < . ‘
witnesses in the instant case and success of the cise depended upon their
appearance in the witness box against the accused for commission of
offence but the complainant party has shown his complete disinterest by
not appearing despite the fact that accused facing trial has been facing the
agony of protracted trial and also the agony ol jail.

No conviction can be ul!uin‘cd when complainant party is not ready
to appear in the witness box. Non appearance of the complainant for such a
long time implied that he is not ready to bear the test of cross examination
and a stre:g presumption is that d‘rluin facts would have been extracted
from him =hich could benefit the accused despite the fiet that already two
other co-accused were tried und have bt.‘t)[l-l'lCL]llillt‘d b Eslant case. [t
will be unjust it procecdings in the instant case are stepped as there is no
strong rezsin that why a case should be stopped Tor the whisns and caprices
of the compiainant. |

No case can be proved on the mare allegation mearporated in the

)
&

FIR except juxtaposition of these witnesses in the witness box bear their
also cross examine.

In criminal cases. the prosceution is duty bound to proof its case
beyond shadow of reasonable doubt for bringing home conviction of

accused.

The above referred circumstances clearly reveal st there is no

probability of the accused lacing trial being convicted in the instant case.
even il the remaining cvidence of the prosecution is recorded. Hence o B
further proceeding with the wial would thus o futile exercise which shall
waste the time of court. In such like circumstances the law requires that a
purposeless litigation should be brought to an end when it is evident from
the circumstances that there is no likelihood of conviction of the accused.
Resultantly proceedings with the instant case appears o be an exercise in

futility. Thus accused facing trial Sayyar is. herby. acquitted in the instant

A TTESTRD
RITEA
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the even date counsel for the dccused facing trial moved application 265 K

Cr.PC for acquittal of the accused On 21/10/2014 PW Jan Sarwar present

but could not be examined buausu ol again absence of complainant and the

case of {ldfOLll’nE‘(l. On (')I/il 172014 last chance was given 1o the

complainant partv to produce the Lomplamant for the next date. On 08/11/
2014 once again complainant and other PWs was absent despite of NBWA
against them and comiplainant/prosecution - and junior counsel for
Complmnant present in court were directed to produce the private witnesses
including the complainant on the next date. failing which it will be -
presumed that complainant party/prosecutions is disinterested in the case
and once again last chance was given to the complainant/prosecution,

Today again private PWs including the complainant absent, Thus
arguments on the instant application u/s 265 K from the side of State and
counsui for accused heau fand case file perused. _

chusal of the case file reveal that the dccuscd facing wial Sayvar |
and absconding co-accused Abdur Raheem are charged in the instant case
by the complainant for the murder of one Muhainmad Igabal whereas
acwm‘ Imran and Abdul Wahab 'mmd their pistols complainant Niaz .

Ali and PW Haji Jan Serwar., .
Itis evident from the record co- accused Abdul Wahab and Imran .

were earlier arrested. released on bail and tried by the learned trial courl."'

and after recording of prosecution witnesses both of them were acquitted in

the instant case by the learned Additional Sessions Judge-X1. Peshawar

Tesstonsvide Judement dated FOA20120 1 has been held inethe said Judgment dated

19/4/2012. that it could be cﬁsil}' 'gztthered that status of both the eye
witnesses is that ol chance witnesses who being closely ielated inter se and
to the deceased Muhammad tgbal fail to explain the case of their presence
at the spot at the relevant tiime.

Though role atwribited 10 the present accused facing trial is not at

~par with both the acquitted co-accused but after recording  evidence

- including the evidence of complainant and eye witnesses. but after

recording statements of prosecution witnesses before the trial court.
ev1dence of the prosecution was deceived and status ol both the eye

wntnesses 1s that of chance \\.lmesses who being closely related to inter se

as. delalled above.
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case u/s 265 K Cr.PC without proceedings further. Accused facing Sayvar

is in custody and he be set free forthwith. if not required in any other case.

‘As far as the case of the absconding co-accused Abdur Raheem is
concerned. he has already been declared as proclaimed offender vide
judgment dated 19/4/2014. lgussed by«lthe learned Additional Sessions
Judge-X1. Peshawar. _

Case property be I\'L*pl intact till the arrest and (rial of the
abscondinig co-accused. » , »

Copy of this order be placed on Judicial/police file. The police
record be returned to the quarter concemed and fite of this court be
consigned 1o the record room afier its completion and ccnnpiléﬁion.

Announced:
Dated: 17/11/2014
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Farceft Khan Alizig -~
Additional Sessions Judde -5
Peshawar

r

No:____ lo/?éb_ -
Dated of Appiié.ﬁ--~,{f"~. e -
NameofAg:™ -+ g
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a=w=pwerss authority, hereby charge you Constable Siyar Muhammad No. 2939 of Capital

Czoe Police Peshawar as follows.

As per the report of SSP/Investigation vide memo: No. 2844, dated: 11-08-2008
you Constable Siyar Muhammad No. 2939 of Capital City Police Peshawar have

conunitted the following irregularities:-

' ‘ N 1 On 04-09-2007 you were transferred from PS/Mathra to PS/Bhanamari

(Investigation) but up till now you have not been report your arrival.

2. MHC/PS Mathara was asked about you but the record of Police Station was

. silent.

3. On further inquiry from Moharrar Police Lines it was found that you have
reported your departure from Police Lines to PS/Mathra vide DD No. 54,
dated: 18-06-2006.

4, It is further stated that you are involved in a criminal case vide FIR # 530,

dated: 22-08-2008 U/S 302/324 PPC, PS/Khan Razig Shaheed (copy attach:)

S. These all amount to gross misconduct on your part and against the

disciplined force.”

You are, therefore, required to submit your written defense within seven days of

the receipt of this charge sheet to the Enquiry Officer or committee, as the case may be.

Your written defence, if any should reached the Enquiry Officer/Committee
within the specified period, failing which it shail be presumed that have no defence to put

in and in that case expartee action shall follow against you.

Intimate whether you desire to be heard in person.

A statement of allegation is enclosed.

| /A—;
! SUPERINTENDENT OF POLICE HQRS,
| CAPITAL CITY POLICE PESHAWAR

CHARGE SHEET @

¢ Scperintendent of Police, Headquarters, Capital City Police Peshawar as a O

Fg

m‘



DISCIPLINARY ACTION V/’

1, Superintendent of Police, Headquarters, Capital City Police Peshawar as a
petent authority, am of the opinion that Constable SIYAR MUHAMMAD NO. 2939

mve rendered yourself liable to be proceeded under Section-3 of NWFP, Removal From
Service (Special Power’) Ordinance 2000. '

STATEMENT OF ALLEGATION

“As per the report of SSP/Investigation vide memo: No. 2844, dated: 11-08-
2008 Constable Sivyar Muhammad No. 2939 of Capital City Police Peshawar have
committed the following irregularities:- :

L On 04-09-2007 he was transferred from PS/Mathra to PS/Bhanamari .
(Investigation) but up till now he has not been report his arrival.

2. MHC/PS Mathra was asked about him but the record of Police Station was
silent.

= 3. On further inquiry from Moharrar Police Lines it was found that he has

reported his departure from Police Lines to PS/Mathra vide DD No. 54,
dated: 18-06-2006.

i 4. It was further stated that Constable Siyar Muhammad is involved in a - ’

i criminal case vide FIR # 530, dated: 22-08-2008 U/S 302/324 PPC, f

f PS/Khan Raziq Shaheed (copy attach:) 3

' el

1’ 5. These all amount to gross misconduct on his part and against the

f’( disciplined force.”

JPY l

J

N For the purpose of scrutinizing the conduct of said accused with reference to the

g above allegations an enquiry is ordered and My: Rlquitadi4h: :m.*@Pfl\ is

" appointed as Enquiry Officer. ?// /f ( £u YQL) ' ] N
2. The enquiry officer shall in accordance with the provisions of the Ordinance

provide reasonable opportunity of hearing to the accused officer, record its finding within

T et

30 days of the receipt of this order, made recommendations as to punishment or other

s

appropriate action against the accused.

o Ld

The accused shall join- the proceeding on the date time and place fixed by the
enquiry Officer.

ey

e e -

SUPERINTENDENT OF POLICE HQrs,
CAPITAL CITY POLICE PESHAWAR.

4 [4 YQ '
: e / 77 // grec;ed toJﬁnahze the aforementioned departmental

proceeding within stipulated period under the Rule.

: ' -
No._ /7& /E/PA, dated Peshawarthe _ /8/ T 12008, o
!
|

2. Official concemed. N




G/ [t

' iwnmendem of Police, Headquarters, Capital City Police, Peshawar as competent

under the North West Frontier Provincial Removal From Service (Special Power)
e. 2000 do hereby serve you Constable Siyar Muhammad No. 2939 of Capltal C:t@

SHOW CAUSE NOTICE

l() “That consequent upon the completion of enquiry conducted against you by the

enquiry officer for which you were given opportunity of hearing.

(u) On going through the findings and recommendation of the enquiry Officer, the

nal on record and other connected papers produced before the E.O.

I am satisfied that.you have committed the following acts/omissions specified in

mate

section 3 of the said Ordinance

As per the report of SSP/Investigatio
9 of Capttal City Police Peshawar

n vide his memo: 2844, dated

11.08.2008 you Constable Siyar Muhammad No.293

have committed the following irregularities:-

1 On 04-09-2007 you were transferr

(Investigation) but up till now you have not been reported your arrival -
d of Polwe Station was silent.

2 MHC/PS Mathra was asked about yau but the recor
arrar Police Lines it was Jfound that you have reported

ide DD No.54, dated 18.06. 2008. }

olved i @

ed from PS/Mathra 10 PS/Bhanamari

3 - On further inquiry from Moh

your departure from Pélice Lines to PS/Mathra vi

Itias £urthor reporied that you Constabls Sivar Muhain siad arc iy
J / J

FIR# 530, dated 22. 08.2008 U/S 302/324 PPC PS/Khan Raziq -

L1V

criminal case vide

{

Shaheed. .
5 These all amount to gross misconduct on your part and agi;_j}{:st the disciplined ;
force. e ¢

2. As a result thereof, I, as competent authonty have tentatwely :decided to impose upon

you the penalty of major pumshment under section 3 of the said Ordmance of sub section 4 .

r absence wnllfully performmg duty away from piace of postmg

B 1‘,‘?

required to show cause as to why ¢ the aforesald penalty should not

- of section 5 fo

' 3. You are, therefore,
: be imposed upon you and also intimate whether you desire to be heard in person .
A 4, © Ifno réply to this notice is received- within 7 days of its. dehvery, in normal course of

circumstances, it shall, be presumed that ycu have no defence to put in and in that case as

Lt .‘: o

expartee action be taken againsi you.

o
.‘

5. The copy of the finding of the enquiry officer is enclosed ‘.

Y ~'«'..‘w‘:;.;_
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'SENIOR SUPERIN TEN NT OF POLICE,
HEADQUARTERS PESHAWAR

Ne /78 /PA.. SSP/HOrs dated Peshawar the / )”// - 2009. M

T -
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o

No. L%Li(; /PA, dated Peshawar, the ///g 12008.

Subject:

Memo.

o

" The Senior Superintendent of Police, _ ‘ g¥FICE ©7 (’{‘j% i
Investigation, Peshawar. Ghisd €. plsi s
/ 3 Pathes .«’wZ’ AR D
The Capital City Police Officer, g tim Ll
> ., P .
Peshawar. aswe [ EDZHE

|

INFORMATION. Y / wor J277- %///7:7
/—A | .‘nt
. 737275

It is submitted that :-
On 04.09.2007 constable Siyar Mohammad No.2939 has been transferred
from Police Station Mathra 10 Police Station Bhana Mari (Inv:) but up-
till now he has not been reported his arrival. -

? &. MHC Police Station Mathra has been asked about the said constable but
the record of Police Station is silent.

On further inquiry from Moharrir Police Lines, Peshawar it was found that
the said constable has becn reported his departure from Police Lines.
Peshawar to Police Station Mathra vide Daily Diary No.54 dated
18.06.2006.

e —

It is further stated that Constable Siyar Mohammad No.2939 is involved in
a criminal case vide FIR No.530 dated 22.08.2007 u/s 302/324 PPC Police '
Station Khan Raziq Shaheed. ( Copy of FIR attached). '

'
The said constable neither suspended nor any htal action has been

initiated against him.

Submitted for f/o your kind perusal please.

Py heppet "%

m&gmmmomOLICE'.\""’“““' dp: ]

INVESTIGATION, PESHAWAR oceedrts S

enst o

373"

(= ggc Bo Zw.no—nsp-e‘)_
-—--‘-..-......-Mﬂ?q
patav & Eoel

Ao 27— LB @ '
' Zo W




2 bt £ bt A

e

e o it

———— ey e

s by e s s

, /\/"(_9 /Og/_,_. ég

The Deputy Supdt: of Police, L/;z,/‘
Inv: Rural, Div: Peshewar

To The sr: Superintendent of Police, ),2
Head Quarter,s Feshawaer. .-
No. /904 __/st: Dated Peshawar the, [og 12079
/ L{ - Ja /_‘-z-‘i'.r:?{;‘:‘%- i
Subject: DE PARTMENTAL ENQUIRY AGAINST CONSTIBIE

SIYAR MUHAMMAD NO.29 39.

Memo:

, Kindly refer o your office Dy:No. 1830/'%.,'-
dated 16/10/2008, On the subject ncted above.

This is an a departmental enquiry against
the above mentioned police official who suspended from
service, chargsheeted & sumary of sliegations has also
been issued to the defaulter due to his non comply the
orders/ins truction issued by the high ups.

The undersigned was appointed as enquiry
officer for the purpose to scruitinizing the conduct of
the sdid constable with reference to the at achad alleg-

>

8T1L0NS e

|
j
In this regard the MI/PS:Mathra was d:l_reCu'ed

ng the presence of the defmulter
cons tabls. Henceforth, as per attached report of MI/Gulzar

of PS:Mathra that the defaulter cons tzble Wed made his arri-
val in P3:Mathra on 21 .08.06, but after 2/3-months he was (
transferred and posted to police lines,Peshawar but in this o/

I3

to swhmit the report regardi

connection no entry DD-is present/found in register No.16
of PS:Methra.However, he stated to the effect that at the
time of involvement in & murder case taken place in police 'g
station Khan Razig Shaheed, Peshawar the defaulter wes posted|.,
in police lines, Peshawar. ' '
The (I0/SI-Mirze Khan of PS:K.R.Shaheed wes
sunmoned who stated to the effect thaet the complainant of
the cage namely Wiaz Ali s/o Abdul Sakhi r/o Tirkha(B.dram)
wed directly charged the esccused constable (Siyar Mohd) for

L
S
7

8t
(87

the murder of his brother in law . Ceceased Muhamwad Iqbal,
Henceforth, & proper case vide FIR-No:5 30/1‘)1}.22.08.2007,
U/S-302/324/34-PPC,PS:Khé.n Raziq Shaheed Peshawar was regi-~
stered accordingly.

The investigation in the gubject case was
conducted by the then CIO/Inspector Salim Riez Khan pré..
sently he has been preceded to U.N.mission while after all
codle fermaleties the challan complete u/s-512-CrePc has
veen sefit to the court against the accuwsed cons table

\
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In view of the avove circums tances it revealed
th&t-being police constable he has been involved in g |
riminal case of murder while he has directly been chergdg
by the complainant of the case who has bheen fledaway after
the crime .Hence his absence & absconéing in the matter seemg,
that he iy implicated in g case of murder takan pPlace in ﬁhe
Jurisdicion of P.S Khan Raziq Shaheegd Peshawvar, ; ;

!
"t

s ——— T T
e | ————-

In this connection a written Parwana was marked b
to CIO/Mathra that DFC/4imal No.60n of investization unit
FS:Mathra to trace out the abscondexr/cefaul ter accused F.(C
Siyar Muhemmad No.2939 urgently and produced him beforpe the
under signed so that the suhject enquiry coulé be completed,
but according to the wWwritten reply of DFC/Aimal Khan No.60n
that he hasa visited the house ol accusegd constable situateq
in District Charsadda village paulat Purs Ps:Bata-Gram but
the accused constable hes been cecamped from nis place of
residing after the commission of offence and shifted to un-
known place. (The TePly in urdu version of pRg is enclosed),

In light of complete challen u/s-512-Cr. Pe, tHe the o
epndiable (siyar Muhammad No.2939) has been ddclared as P.O .J
as he heas directly been charged by the compleinant in the case | J

¥

of murée¥.,
It is, therefore, Svggested that in thig connection
& broper consultation regarding the suitable Punishment of

|
the accused constable Mmay please be obtained from P.DSP/Pesh: :
if approved. ;

omitted please.
Encls: (202 .
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