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BE F()Rl* THE KHYBER PAKHTUNKHWA SERVICE lRIBUNAL
Service Appeal No. 774/2016
Date of Institution ... 11.07.2016
Date of Decision ... 04042018

| Attaullah, Ex-Constable No.512 Elite Force, resident of Village &
P. O Masho Khel, P/S Badbher District Peshawar.
Appellant

. The Provincial Police Officer Khyber Pakhtunkhwa Peshawar.

. Additional Inspector General of Police/Commandant Elite
Force, Khyber Pakhtunkhwa Peshawar. -

. Deputy Comma_ndant Elite }orce Khyber Pakhtunkhwa'

B —

LJ

- Peshawar.
Respp_ndents
' (% 1 04.04.2018 JUD(JMFNT
?&. . MUHAMMAD HAMID MUGHAL., MEMBER: - L. carncd counscl

for the appellant'present.' Learned Additional Advocate General for |

tl%cbl'es'ponde’nts pre-sent.- . |

2. The appellant has filed the present appeal uks 4 of the JKh-yber
Pakhtunkhwa Ser.vi'ce Tribunal Act 1974. The appellant was
awaldcd major pumshment of dlsmlssal from service vide order
| dated 05.05 2011. The departmenlal appeal of the appcllant dgamst
1]]0‘ order dated 05.05.2011 was rejected vlde order dated
12.07.201 1. V’l“hereaiﬁér, ai)pellant appréached this Tribunai by“ ﬁling
service appeal No.1457/2011. Resulta'n.tl):/ this 'Fﬁbunal set‘asidcji the
appellate order dated. 12.07.2011 and remitted the .f;aéle to the

departmental appellate authority for decision afresh. -The. appellate

authority again rejected the departmental appeal of the appellant




| vide order aated 09.06.2016. Hence the appellént again'approached
this Tribunal by filing the present sérvlivce gppeal. |
3. Learned counsel for.the appgllént argued that the ap'pélrl'ani
was made member of ,rai'd'party ahd dué td some miéunderstaﬁding
it was alleged fhat the appellant _intendea to 'steal‘ -Gold Madc :
Necklace from a ildpse during serarch 'pfocéedings. ‘Furvthe.:r' ‘ar'guedi '
o that the depaﬁmeﬁtal. proceedings were " iniAtiaté-d égéinSt 1hé
appellant and ultimately the gppellant was disrﬁissed ﬁl'om s,ervicel
v.id‘e order datéd 65.05.2011. That the “departl;nental Vappeal 'of the
;clﬁpéllaf}t was glso rej'_e.c,ted 'Viae order dated 12.07-.20 1- 1, howcvm
the service appéallllbearing', No.l457i/2011,. of thé. apééllaﬁt was
partially accepted vide judgment dafed 13.04.2016 and resultantly
. l; Vthe‘a‘ippéllate‘ o‘-rde-r dat_gd ‘12.07.201 I \vzva‘slsetr aside With t'l_le‘d‘i~réction
1o departmentél apbellate authority for»‘de_:c‘isvion l‘af;resh'. ’I’h-atl;‘fh{;:
" departmental appeal of the appellant was agaih rejected vide order
dated l0"9.06.2016 with(_)ut observing legél fequi1jerﬁents. ’i‘hat th¢
| punishment ordleré‘. a.reAirllegal, uhlawfl_ll,' against the facts and that
the appellant has nét béén tréatéd in éééordancc with lav?. lhatthc
| appellant was punishéd without observing the codal formalities and
proper prqcedure and that the punishment awar_ded to the appellant
s otherwise harsh and excessive.
| 4 As against that learhed Additional Advocate Generai argued
tﬁat the appellaht was one of the member of the police party'whl:ivch
conduced search 6perat_i§n and the appellant was (_:aughtl'réd handed |-

while clommit_ting theft of ornaments made of gold. Further argued




‘that the appellant was proceeded against'departme-ntally and proper | .

inquiry was conducted. Further argued that the inquiry officer

| examined various witnesses and after adopting pfocedural and codal
formalities the appellant was awarded plinishlnent;'f‘urther argued

“ | that being custodian of life and property of the citizens the appellant

has committed a serious crime hence the impugned ordergare not

open to any exception.

1 5. Arguments heard. File perused.'
16 In the presenf case the appellant replied the Charge Sheet, the
-inquity officer recorded the statements of witnesses and found the

“| appellant guilt}’- ‘

7. In the original order dated 05.05.2011 whereby the major |-
punishment of dismissal from service was awarded to the appellant,
the authority has mentioned t'hat‘.thé appellant was -caught red

handed while attempﬁng to steal gdlden_ ornaments during search

operation of a house.

8.  From the material available on file it transpired that the

appellant has not negated the fact that he had taken into possession

| g'old made Ne{;klace,during search of the house, similarly this

Tribunal in its judgment passed in service appeal bearing

No.1457/2011 ment_ibned above noted that taking/keeping of the

golden locket has been admitted by the appellant.

19.  However it may also be menﬁonéd that , in reply to Charge |

Sheet, the stance of the appellant was that he indeed wanted to

deliver the gold made necklace to the inmates of the 'hdﬁsc aﬁd, had




1o intention to steal the same.

10 ~In vie‘w. of the narrative of the af)f;ellaﬁt durmg 'fhe
departmental action as mentioned abo,vé and that th'e.a‘ppé'ﬂa'ht \;vas
prbduced before‘the high-upé as. and when- he took into the
possession  the gold. made Necklace, - thisl -.‘T-ribunal is of the
: coﬁSidered' {ziew £hat ‘tlhle puﬁishnient__%lwardcd' _l’c;A thc éppc’-:llant
| appca.rs to be harsh, hence for thé purpqée of safe admihistration of
jL;stice the puniéhmeht awarded té thc appcllaﬁt is"moj-(liiﬁe'd and
Conveft'ed into -withholding of two (02) annugl 'in_crer»ne‘nt‘s-' :-fof: ‘al
‘ 'peric‘)d of twd (OZ)A‘yéérs. Resultantly the'épﬁel-lanf is %éiris‘gét'ed in |
servicel. The period ivntervening in between tﬁe briginal 'impugned
| order dated 05.05'.2011 and . this' judgment shall be' treated as
: extfa{;)r-dinar‘y iea’_ve -with(l)ut pay. ;l"he ﬁréseﬁt 'a'pp'e'al' 15 d'e-c.ided in
thc a-l'avove 1érfns. Paftiéé are left to bear theif o_wﬁ 'cosl,ts.jl Fileb;a
coﬁsigﬁed to the record room. |

ANNOUNCED

04.04.2018

P,

—

(AHMAD HASSAN) - (MUHAMMAD HAMID MUGHAL)
MEMBER  MEMBER




12.01.2018 S Learned counsel - for the appellant and Mr. Zia Ullah, .

'Deputy District Attorney for the respondents present. Office 1s. '

- . directed to requisition the original record of service appeal bearing.
No.1457/2011 entitled “Atta Ullah versus PPO” decided oﬁ h
13.04.2016 from thg record room. Adjourned. To come up for .
arguments on 22.02.2018 before D.B. |

- o/
" (Ahmad Hassan) . : (M. Hamid Mughal) - -
- Member(E) - - Member (J)
: 22,0'2.2018 " Due to none availability of D.B the case is ad;ourned To come up
- “on 04.04.2018 before D.B o _
. 04.04.2018 Learned counsel for the appellant present. Learned

Addltlonal Advocate General for the respondents present. Vide
‘separate judgment of today placed on file, this Tribunal is of the
considered view that the punishment awarded to the appellant
appears to be harsh, hence for the purpose of safe administration of
justice ‘the punishment awarded to the appellant is modified and
converted into withholding of two (02) annual increments for a =
period of two (02) years. Resultantly the appellant is reinstated in. .

" service. The period intervening in between the original impugned -
order dated 05.05.2011 and this judgment shall be treated -as
extraordinary leave without pay. The present appeal is decided in
the above terms. Parties are left to bear th01r own costs. I'ile bc
consigned to 1hc record room.

> S’a.‘”
HMAD HASSAN) | (MUHAMMAD HAMID MUGHAL)

" MEMBER A o _ MEMBER

N



124052017 | © . Cletk of the cotnsel for appellant and Mr. Muhammad
N ‘il ‘ Adgel Butt, A'dditié_nal AG for the respohdent present. Clerk of the

- counsel for -.appelllafri‘t reques_fed for adjournment. Adjourned. To

" come up for argumeénts on 07.09.2017 before D.B.

(Muhammad Amin Khan Kundi)

Member
(Gul Z£b Khan)
ber
07/09/2017 Due to general strike of the bar and bench is incomplete, the case

s adjourned for arguments on 27/11/2017 before DB.

- f‘ .- 4 a .

_ MEMBER
27.11.2017 Appellant in person and Addl: AG alongwith Mr. Akbar
' Hussain, SI for respondents present. Due to general strike of the
Bar arguments could not be heard. Adjourned. To come up for

arguments on 11.01.2018 before D.B.

Mjnjer M

11.01.2018 Counsel for the appellant present and Asst: AG for
respondents present. Counsel for the appellant seeks adjournment.
To come up for arguments on tomorrow i.e 12.01.2018 before D.B.
o
S
(Ahmad Hassan) (M. Hamid Mughal)
Member(E) " Member (J)



oTI4ie

28.11.2016

- 03.03.2017

T 01.022017 -

(AHM‘fHASSAN)

Agent of counsel for the éppellant and Fayaz, AST |
~alongwith Addl. AG for respondents present. Written reply |
‘submitted. The appeal is assigned to D.B for rejoinder and

final hearing for 01.02.2017.

Counsel for appellaht and Mr. Javed Icibal, Inspector -(léga.l)‘
alongwith Mr. Ziaullah, GP for respondents present. ‘Rejoinder ‘;not

submitted byAappellant counsél and requested for time for submissioh of

rejoinder. To come up for rejoinder and arguments on 03.03.2017 bé!fofe .

DB. - o
@l\\é\ '\ )
_ (AHMAD HASSAN) (ASHFAQUE TAJ)
MEMBER ' . A MEMBER

Counsel for the appellant and -Mr. Muhammad Jan, GP. for
' ‘respondents present. Rejoinder submitted which is placed on file. To.

come up for arguments on 24.05.2017 before

(MU MI\%}AAMIR NAZIR)
'MEMBER -~ MEMER




. 10.082016° Clerk to counsel for the ap'peilant present. Due to strike of @

the Bar, preliminary arguments could not be heard. To come up for

preliminary hearing on 01.09.2016.

ber

01.09.2016 ‘ Appellant with counsel present. Preliminary argurhénts.
A heard and case file perused. Through the instant appeal, apiaellant
has impugned order dated 09.06.2016 appellate authority vide
which the departmental appeal of the appellant was rejected.
{ Perusal of the case filed previouély the appellant had impugned
I A .[.order dated 5.5.2011 before this Tribunal and, the Tribunal-after
| hearing the arguments, remitted the case to the appellate authority
for passing appropriate order on the departrgenta_tlﬁ.appeal of the
appq'llant‘.* The appellate authofity on compliance v;fit.}.luthe court -
order dated 13.4.2016, decided departmental appeal of the
appellant by the impugned order dated 9.6.2016 hence, the instant
service appeal. | .
Since the matter required further consideration of this
Tribunal therefore, the same is admitted for regﬁlar heafing,,

subject to deposit of security and process fee within 10 days.

N ' Notices be issued-to the respondents for written reply/comments
; for 18.10.2016 before S.B.
Member
. 18.10.2016 Counsel for the appellant and Javed Igbal, Inspector

alongwith Addl. AG for respondents present. Written
reply not submitted. Requested for adjournment. To come

up for written reply/comments on 28.11.2016 before S.B:

M ber -

—

PN
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Form-A

FORM OF ORDER SHEET

t
' Case No. 7]4/2 016
-_—Eat«:e of grder Order or other proceedings with signature of judge or Magistrate
proceedings '
2 3
29/07/2016 | The ap[j)ealv_of Mr. Atta Ullah resubmitted today by
Mr. ljaz Anwar A{dvocate may be entered in the Institution
'Registé}r and putiup to Learned Member for proper order
‘please; 5 .
REGISTRAR =~

PRIV - o -

/1~ A This case is entrusted to S. Bench for preliminary hearing
to be put up there on. _3 —% - /é .

03.08.2016 Coufnsel for the -appellant present  and I’CQ\LTC.STCCI for
adjournment. Reqfuesl accepted.  Adjourned for preliminary
hearing to 10.08.2016 before S.B.

Mcfiber
o i 2. “
| |
J | :

pr-ul




The appeal of Mr. Atta Ullah Ex-Constable No.512 Elite Force Peshawar received to-day i.e. on
11.07.2016 is incomplete on the following score which is returned to the counsel for the appellant for . j'il

completion and resubmission within 15 days.

‘ 1- Copy of departmental appeal mentioned in para-5 of the memo of appeal is not attached with . .
- the appeal which may be placed on it. ' _
N_o._{ | 2| s, '
Dt WLQ\_ | /2016
REGISTRAR . -
SERVICE TRIBUNAL b
KHYBER PAKHTUNKHWA .
PESHAWAR. e
Mr. Sajid Amin Adv. Pesh. '

R ubnia 452 Grefthe]

by
o
A
Sgpl poner ¥
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BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR

Appeal NO.M/ZOI 6

Attaullah, Ex- Constable No.512 Elite Force, R/o
Village & P.O Masho Khel, P/S Badbher District
Peshawar. '

(Appellant)
VERSUS

The Provincial Police Officer, Khyber Pakhtunkhwa,
Peshawar and others.

(Respondents)
INDEX
S. . ' Page
No Description of Documents Annexure No
1 | Memo of Appeal 1-5
2 | Affidavit ' 6
3 | Copies of Charge Sheet, replies,| A, B | 7- |d
inquiry reports along with| & (&
statements, and . dismissal from
service order dated 05.05.2011.
4 | Copies of the departmental| D, E
appeal, rejection order dated| & F
12.07.2011, and judgment and
order dated 13.04.2016 ' 19,24
5 |Copy of the order dated G
09.06.2016. '
248
6 | Vakalatnama. ‘ SNA
pe
Through //
=z
IJAZ ANWAR
Advocate Peshawar.
&
)

Advocate Peshawar.




BEFORE THE KHYBER PAKHTUNKHWA

‘SERVICE TRIBUNAL; PESHAWAR

Khyvhor “’3k’:t.,nkhwa
Sus clos Tribunal

Diary No. é 13

Appeal No. 274 12016 | | Dam_ﬂ;’fp’;iofé

F%ed to-dday

” S fﬁ'ar

Attaullah, Ex- Constable No.512 Elite Force, R/o
Village & P.O Masho Khel, P/S Badbher District
Peshawar.
(Appellant)
VERSUS

. The Provincial Police Officer, Khyber Pakhtunkhwa,

Peshawar.

. Additional Inspector General of Police/Commandant

Elite Force, Khyber Pakhtunkhwa, Peshawar.

. Deputy Commandant, Elite Force, Khyber Pakhtunkhwa,

Peshawar.

(Respondents)

Appeal under Section 4 of the Khyber
Pakhtunkhwa Service Tribunal Act, 1974,
against the order dated 05.05.2011, whereby
the appellant' has been awarded the major
punishment of dismissal from service, against
which his departmental appeal was remitted by
this Honorable Tribunal vide its j'udgment and
order dated 13.04.2016 to the appellant
authority i.c. Respondent No.2 for decision |

afresh, has-also been rejected vide order dated

09.06.2016.

Praver in Appeal: -

RO-SIL—.b’nltted to

and ﬁx ed. ~day

chistrcr

'On acceptance of this appeal the ordér'd_ated

05.05.2(311 and order dated 09.06.2016, may
please be set aside and the appellant may
kindly be reinstated into service with all back

bengfits.



AN
/t.

Respectfully Submitted:

1.

That the appellant was initially enlisted as Constable in
Police Department and successfully completed recruit
training course. The appellant also imparted Elite Force
Training.

That- ever since his appointment, the appellant had
performed his duties as assigned with zeal and devotion and
there was no- complaint whatsoever regarding his
performance.

. That the appellant while attached to Police Station Doaba

District Hango, was a member of a raiding party, when due
to some misunderstanding It was alleged that the appellant
intended to steal gold made locket.

That the appellant was proceeded against departmentally and
after serving upon him a charge sheet and conducting a
partial inquiry, the appellant was dismissed from service
vide order dated 05.05.2011. (Copies of Charge Sheet,
replies, inquiry i‘eports and dismissal from service order
dated 05.05.2011, are attached as Annexure A, B and C)

. The appellant filed departmental appeal against the dismissal

order, however the departmental appeal was also rejected
vide order dated 12.07.2011. Thereafter the appellant filed
service appeal No. 1457/2011 in this Honorable Service
Tribunal. The Honorable Tribunal vide its judgment and
order dated 13.04.2016, while partially accepting the
Appeal, set aside the appellate order dated 12.07.2011, and
remitted thé case to the appellate authority for decision
afresh on my departmental appeal. The operative Para of the
judgment is reproduced bellow;

e in the circumstances of the case, the Tribunal
is of the considered view that the impugned order
of the appellant authority dated 12.07.2011, being
infirm for the above reasons, cannot be
maintained. The same é\ppellate order dated
12.07.2011, is therefore set aside. The case is
remitted to,.the:,_appe[lgilte authority for decision
afresh after giving full_oppbrtunity of hearing to
the appellant, to be decided within a period of one



month after the receipt of this judgment. The issue
of back benefits be also decided by the appellate
authority. Appeal is disposed of in the above
terms....”

(Copies of the departmental appeal, order dated
12.07.2011 and judgment and order dated
13.04.2016, is attached as Annexure D, E & F)

. That again without properly allowing opportunity of defense

to the appellant, and without considering his defense
statement, the departmental appeal has been rejected by the

appellate authority vide order dated 09.06.2016. (Copy of

the order dated 09.06.2016, is attached as Annexure G)

That the orders impugned are illegal unlawful against the
law and facts hence liable to be set aside inter alia on the
following grounds:

GROUNDS OF SERVICE APPEAL

. That the appellant has not been treated in accordance with
law hence his rights secured and guaranteed under the law
and constitution is badly violated.

. That the appellant has never involved himself in any
commission or omission that could be termed as misconduct,
and the proceedings conducted against him are thus illegal
and unlawful.

. That no proper procedure has been followed before
awarding me the major penalty of dismissal from Service to
the appellant, no proper inquiry has been conducted, the
appellant has not been properly associated with the inquiry
proceedings, statements of witnesses if any were never
recorded in presence of the appellant nor has he been
allowed opportunity of cross examination, thus the whole
proceedings were defective in the eyes of law and the
impugned order of dismissal from service being based on
such defective proceedings, is thus liable to be set at naught
on this score alone. '




D. That the undersigned have not been provided proper
opportunity of personal hearing thus he has been condemned
unheard.

. That the charges leveled against the appellant were never
proved in the first enquiry and the appellant was exonerated
of the charges, subsequently in the regular enquiry he was
not properly associated and was not allowed to cross
examine the witnesses those who may have alleged anything
against him, the only eye witness was never examined in
presence of het appellant his statement was never recorded
in narrative form. |

. That there was no witness in the whole enquiry proceedings
who had utter a word against the appellant that they have
seen the appellant committing the nefarious act, thus relying
on hearsay evidence is uncalled for and not warranted under
the law.

. That the only eye witness/ complainant who alleged to have
seen/caught the appellant stealing the gold ornament, was
never examined in presence of the appellant nor was he
- cross examined by the appellant.

. That even after the remand order of the Honorable Service
Tribunal, the appellant was not given proper opportunity to
defend himself against the charges, no endeavor has been
made to re-inquire the matter, the plea of the appellant was
never considered and his appeal was again rejected without
any solid reasons/justification.

. That the reason given in the rejection order dated
09.06.2016, that the appellant was dismissed 5 year back
hence his appeal is rejected, is also illegal and against the
spirit of the judgment and order of the Honorable Tribunal,
since the Honorable Tribunal had remitted the case to the
appellate authority for decision afresh after giving full
opportunity to the appellant, therefore it was required to
have fully probe the matter and given opportunity to the
appellant. There was no question of limitation involved in
the case thus the Honorable Appellate Authority has
completely gone-on-wrong presumption while giving such
reasons for rejection of appeal of the applicant.




J. That the charges leveled against me were never proved in
the enquiry, the enquiry officer gave his findings on
surmises and conjunctures.

K. That the appellant has never committed any act or omission
which could be termed as misconduct, he had performed his
duties and have showed no dereliction from duty, but has
been awarded major punishment of dismissal from service.

L: That the appellant has at his credit the qualification of
Masters (MA) and has since undergone the necessary recruit
courses is thus a qualified person, moreover he is young and
energetic and wants to serve for the department, albeit his
illegal dismissal from service has deprived him from serving
but his illegal dismissal from service has deprived him to
serve and proof himself.

M.That under the circumstance of the case the Penalty of
dismissal from service is too harsh and is liable to be set
* aside.

N. That the appellant is jobless since the imposition of illegal
penalty upon him.

A. That the appellant seeks permission of this Honourable
Tribunal to rely on additional grounds at the hearing of the
appeal. : '

1t is, therefore, humbly prayed that on acceptance of this
appeal the order dated 09.06.2016, and order dated
05.05.2011, may please be set aside and the appellant may
kindly be reinstated into service with all back benefits.

4 .‘

. Appel,
s
=z

IJAZ ANWAR
Advocate Peshawar

)&
/> \ <
‘/S&ﬁ IN
ocate, Peshawar.

Through |

- g7



BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR

‘Appeal No.___ /2016

| _ Attaullah, Ex- Constable No.512 Elite Force, R/o
| : ' Village & P.O Masho Khel, P/S Badbher District
' Peshawar.

(Appellant)
VERSUS

The Provincial Police Officer, Khyber Pakhtunkhwa,

Peshawar and others.
(Respondents)

AFFIDAVIT

I, Attaullah, Ex- Constable No.512 Elite Force, R/o

Village & P.O Masho Khel, P/S Badbher District

Peshawar, do hereby solemnly affirm and declare on

oath that the contents of the above noted appeal of delay

are true and correct to the best of my knowledge and

belief and that nothing has been kept back or concealed
. from this Honourable Tribunal.
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ORDER

You constable At-taullah No. 512 of Elite Force ‘was found guilty of>
gross misconduct on the following ground. ' |
‘ You were caught red handed by military authorities while attempting
to steal gold ornaments during search operation of a house in the jurisdiction of
Police Station Doaba District Hangu. Your mxsconduct was reported at serial No.
A18 of Daily Diary dated 11.12.2010 of 1 ‘olice Station Tai District Hangu. A Final
~ Show Cause Notice was served upon you vide No. 3101/PA/DC dated 02.05. 2011 -
by the competent authority and you were also heard in person on 05.05.2011.
~ The enqulry officer found you guilty of grave misconduct and during
cross examination you _failed to prove the cﬁarges leveled against you as false.
You also failed to disprove the charges during pérsonal hearing. I am convinced
that you deliberately tried to steal gold ornaments which have brought a very bad
“name’ to E]ite_ Forcé. I, Muhammad .Igbal Deputy Commandant, Elite Force,
Khyber Pakhuinkhwa, Peshawar, therefore, as competent authority, impose major

punishment of diﬂs_._lni_s,s‘al,ﬁ'om,serviée upon you with immediate cffect.

A

J— - I SN

/ - | - (MUB;E‘¢ vy\IQBAL) o

: : - Deputy Commandant,
: Elite Force, Khyber Pakhtunkhwa, Peshawar.

/'7‘\:/0 \’< /PA/FF dated Peshawat the 05/05/2011.
Copy to; e
Deputy SLpérinténdent of Police, Hqrs:, Elite Force, Peshawar. —
Accountant, Elite Force, Khyber ?akhtuhkhwa Peshawar.

' OASI Elite Force, Khyber Pakhtunkhwa, Peshawar.
Establishment Clerk, Elite Forcc, Khyber Pakhtunkliwa, Peshawar.
SRC, Elite Force, Khyber Pakht‘:mkhwc. Peshawar

woR W .'-~'

EADC\Dismissal Ordét\Disymissal Order of Atta No. $12.doc



" The Commandant Officer,
Flite foree, Khyber Pulkhtoon Khawa,

Peshawvar. )

Subjeer: - Departmental appeal against the orders dated 05/05/2011 where by |
have been awarded the major penalty of Dismissal from Service.

Sir,

While scrving as Constable with platoon No.l at P.S Doaba, District Hangu. |

*while accompanying with a raid in a scarch” operation was implicaced in a fulse

Cdepurvmentad case alleging thar T have attempt to stcal Gold made ornament during
- scarch operation of a house, t:rbugh [ deny any such happening. | .

It is astonishing that PWS Sher Bahadﬁ,ur SHO Doaba, Maddad Moharcir Saif

Ullah and” Nuwmberdar Hussain while.appearing before Nubammiad Khurshid Dy, Supelt

ol Police Flice Foree Kohat did not supported the allegations againgt me and thus
.
Nuhammad Khueshicd DSP Elive Toree Kohat in his report concluded thar the allegavions -

are not proved. Surprising by when the above PWS appeared in another enquiry. they
supported the above allegations. Moreover I was not allowed to cross examine any of the

~

witness who recorded statement in the enquiry. Similarly non ol the witness are ¢

~

WE

witriess W the alleged occurrence, the Avmy official who made allegation agajnst me and

who was the complaint was not called to the enquicy, nor his statement it any was

recorded in my presence.
The allegations leveled against me are votally incorrect and false. T never involved

my sclf in any incident that can be tevmed as misconduct.

The penalty imposed is too harsh and has spoiled my service carrier besides my
[ | o
s t_hCl.”(—.‘llﬁlft‘_ requested that on acceptance of this appeal the Dismissal orders
dated 05/05/2011 may please be set aside and T may be reinstated in sevvice with -
a1l wages and benefits of service,

Your obedient Servant

Ped

Mo pn)sl2e00

Atta Ullah Ex Constable No.512
Elite foree Police Line Peshawar
R/O Village and PO Masho Khel
Police statton Badaber, Peshawar. .

T . ) . »
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TR
\Fr\om : The Commandant, -
Elite Force, Khyber Pakhtunkhwa, Peshawar.

‘To :  Mr AttaUllah (Ex-Constable No. 512)
s/o Shafi Ur Rehman, ,
r/o village & PO Masho Khel , P/S Badaber,Peshawar.

~ No. 4 70 ? ___/EF, dated Peshawar the /Q/OWZO]I,

- Subject: APPEAL
Memo: - .
Please refer to your application dated 12.05.2011, against the punishment order of

the Dy: Commandant Elite Force, Khjlber Pakhtunkhwa, Peshawar. The appeal has been

examined and filed by the competent authority.

COMMANDANT,
" Elite Force, Khyber Pakhtunkhwa, Peshawar.

ppeal Dated 10.07.2011.docx




BEFORE THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL PESHAWAR
e
I Py #a Q[%
' Appeal No. “1 57 /2011 W@:ﬁﬁlwﬁ/m

- Atta Ullah Ex- Constable No 512 S/O Sahfi ur Rehman R/O
V111age & P. O Masho Khel P/ S Badaber Peshawar.
(Appellant)
VERSUS

| 1. Provincial Police officer, Khyber Pakhtunkhwa Peshawar.
| ‘ 2. Commandant Elite Force Khyber Peshawar.
3. Deputy Commandant, Elite Force, Khyber Pakhtunkhwa,
Peshawar. : ' , '
‘ . (Respondents)-

Service Tribunal Act, 1974 read with section 10 of the
Khyber Pakhtunkhwa Removal from Service (Special
Powers) Ordinance, 2000 against the Office order No.
3201-5 dated 05.05.2011 whereby the appellant was
awarded the major penalty of Dismissal from service,
against he served departmental  appeal dated
12.5.2011 however it was rejected vide office order
No. 4909 dated 12.07.2011 conveyed through Regd
T ———— .

s post on 15.7.2011.
Praverl/ Appeal: - ,-

On acceptance of this appeal both the impugned
orders may please be set-aside and the appellant may
please be reinstated in service with full back wages
and benefits of service.

- ' Appeal under Section 4 of the Khyber Pakhtunkhwa
|
|
|

’ : ‘ Respectfully Submitted: -
|

1. That the appellant was appointed as Constable in the Police
Department and successfully completed recruit training course,

& he was also imparted Elite Force Training.
) 7\‘2 That the appellant while attached to the Police Station Doaba
~ District Hangu was member of ‘a raiding party, where due to
some misunderstanding, it was alleged that the appellant
intended to steal Gold made. locket. In the instant case the




S.No

Date of
order |
proceeding -

Order or other proceedings with signature of judge or Magistrate

2 3 _ ) /’ ;'/‘ “J\”;, r;\
KHYBER PAKHTUNKHWA SERVICE TRIBUNAL. = 17,
PESHAWAR. kg R
APPEALNO.1457/2011  ~_ -
(Atta Ullah-vs- Provincial Police officer, Khyber Pakhtunkhwa Peshawar
and others).
13.04.2016 - JUDGMENT

PIR BAKHSH SHAH, MEMBER:

Appellant with counsel (Mr. Sajid Amin, Advocate) and Mr. Javed
Iqbal, Inspector (Legal) alongwith Mr. Muhammad Jan, GP for

respondents present.

]
|
|

2. Appellant a police constable while attached to the Police Station

| Doaba District Hangu was a member of that searching parly which

consisted of the Army and Police personnel. They jointly raided a house at
Charsi Banda on 11.12.2010. Appellant alongwith Army constable
entered into the house and it is stated that during this searches he

attempted ‘o steal a golden locket from a box. In this regard after

First regular enquiry was conducted by the DSP Muhammad Khurshid.

The competent authority vide his order dated 14.04.2011 while observing

1 that this enquiry was conducted in the casual manner, directed for enquiry

de-novo. This time enquiry was conducted by DSP, Head Quarter Kohat

who has submitted his report. Resultantly a final show cause notice was

Qs

reporting of the matter in the daily dairy, appellant was charge sheeted.
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| appeal under Section-4 of the Khyber Pakhtunkhwa Service Tribunal Act-

- opportunity of defense was not_pfovided to the appellant. He also argued

| caught red handed. He also argued fhat proper opportunity of defense and

issued to the appellant to which he submitted his reply. Vide order dated
05.05.2011 appellant was dismissed from service and his departmental

appéal was also turned out vide order dated 12.07.2011, hence this service

1974.
3.+ Arguments heard and record perused.
4, It was submitted by learned counsel for the appellant that

statement of the Army constable who accompanied the appellant at the
relevant time has not jbf:en recorded. It was further submitted that proper
that the goiden locket was taken by the appellant so that the same may be
safely returned to the owner of the h(;use and intention of the appellant
was never to steel it. He submitted that harsh penalty of dismissal from
service has been imposed on the éppellént which may be set aside and the

appellant may be reinstated into service with all back benefits.

5. The learned GP resisted the appeal and argued that the golden

tocket was recovered from the possession of the appellant and thus he was

hearing was provided to the appellant and as the appellant caused to
humiliate and disgrace his police department in the eyes of Pak Army,
therefore, he was. rightly penalized. He prayed that the appeal being

/
devoid of any merits may be dismissed.

5. . After perusal of the record and hearing pro & Contra arguments, it
was noted that taking/keeping of the golden locket has been admitted by
the appellant. The raiding party also included senior police officers and

they have not supported appellant in his stance that the charge against him




s t ’:2}2;{', _
‘ag
ANNOUNCED

Date C‘?T.';“'“.“_‘f‘:""."’ e /g"@ L[,._: ?/é

is false. The subsequent enquiry report has also found appellant guilty of

the charge. The competent authority has given him opportunity of

interfere in the order of the competent authority dated 05.05.2011. But
while going through the record, it was observed that the order of the
appellate. authority dated 12.07.2011 is not a speaking order in which no
reason has been given. No opportunity of hearing has been provided to the

appellant. Besides dismissal from service, since the appellant has also

been stigmatized, therefore, in the circumstance of the case, the Tribunal

| 1s of the considered view that the impugned order of the appellate

4.

authority dated 12.07.2011 being infirm for the above reasons, cannot be
maintained. The same appellate order.dated 12.07.2011 is therefore, set
aside. The case is femitted to the appellate authority for decision afresh
alter giving full dpportunity of hearing to the appellant, to be decided
within a period of one; month after receipt of this judgment. The issue of
back benefits be also decided by the appellate authority. Appeal is

disposed of in the above terms. Parties are left to bear their own cost. File

‘| be consigned to the record room.

N Mﬂ/&/@ﬁ% s

7 v

13.04.2016

personal hearing. In these circumstances, the Tribunal would refrain to’




— EL"’E , Ofﬁce of the AddI: Inspector General of Police | .
"“"““'“'ﬁ“““%”&'f‘. Elite Force Khyber Pakhtunkhwa Peshawar

Nogfg({’_?//EF R ' Dated: 97/ 42016,

ORDER

-This order is passed in compliance of the judgment of the Honorable Service
Tribunal Khy‘ber‘ Pakhtunkhwa Peshawar dated 13.04.2016 passed in Service Appeal No.
1457/2011 titled Attaullah VS Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar and
others. _

Attaullah Ex-Constable No. 512 (herein after only refefred to appellant) of Elite
Force was proceeded against departmentally on charges of attempt of theft of golden ornaments
during house search carried out by joint team of Police and Army in the jurisdiction of Police
Statlon Doaba District Hangu. He was proceeded against departmentally on the above charges
and was dismissed from service vide order dated 05.05.2011 by Deputy Commandant Elite Force

Khyber. Pakhtunkhwa Peshawar. He filed departmental appeal against the order of Deputy

Commandant which was filed by the appellant authority on 05.07.2011. He filed service appeal

mentioned above and the Service Tribunal remitted the case to appellant authority because the

~ earlier order of appellant authority was not aispéaking one as no reasons were given while filing

the departmental appeal of appellant. ,

Therefore, the appellant was summoned and heard in person and his written
statement was also recorded: The offence committed by the appellant is oAf serioﬁs nature while
in Police- Service, which is custodian of law, protéctidn of life and property. Such kind of
miséonduct/offence are not acceptable in Police service. Moreover, the appellant was dismissed

afi€r 5 years back, hence, the appeal is rejected.

(FARIQ JAVED) P.S.P
Additional Inspector General of Police
Elite Force Khyber Pakhtunkhwa Peshawar

Copy of above is forwarded to the:-

Registrar Services Tribunal Khyber Pakhtunkhwa Peshawar. .
Deputy Commandant Elite Force Khyber Pakhtunkhwa Peshawar.
Superintendent of Police Headquarters Elite Force Peshawar.

R1 Elite Force Khyber Pakhtunkhwa Peshawar.

Accountant Elite Force Khyber Pakhtunkhwa Peshawar.
OASVEC/SRC Elite Force Khyber Pakhtunkhwa Peshawar.

Q\.S\Pw.w:—
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yPlaintiff

- }Appellant
}Petitioner:
}Complainant

VERSUS o

«'«/.V/ 0 o ) (_«')/ 2 U | : }De‘fendan‘t

Respondent
}Accused -
\
I
Appeal/Revision/Suit/Application/Petition/Case No. ol L
4 Fixed for__

I/'We, the undersigned, do hereby nominate and appoint
IJAZ ANWAR ADVOCATEL, bUPI\F\’lI“ COURT OF PAKISTAN

,—Q ) /%ﬂ% ﬁ/ % 7&\)’ true and lawful attoruey, for me
in rﬂ'fs'ame'al on my behalf to appmt at o = to appear,” plead, act and
“answer in the above Court or any Court to which ¢ business is transferred in the. above
matter and is agreed to sign and file petitions. An appeal, statements, accounts, exhibits.
Compromises or other documents whatsoever, in connection with the said matter or any

matter arising there from and also to apply for and receive all documents <r copies of

documents, depositions elc, and to apgly for and issue sumimons and other’ writs or sub-

poena and to apply for and get issued and.arrest, attachment or other executions, wanants -
or order and to conduct any proceeding’ that may arise there out; and to apply. for and

receive payment of any or all sums or submit for the above matter to anb:LmUon, and to
employee any other Legal Practitioner authorizing him to exercise the power- and
authorizes hereby conferred on the Advocate wherever he may think fit to do so, any other

lawy<1 may be appointed t oy my said counsei to conduct the case who shall have the same

TS . - I
powers N : !

AND to all %ts leoa]ly necessaf’v to manage and conduct the said case m all

.esp( cts, whether herein specified or not as may be proper and expedient.

‘

AND [/we hereby agree to rahfy cm:l confirm all lawful acts done on my/our behalf _ '

under or by virtue of this power or of 1he ucual practice in such matter.

PROVIDED always, that I/we uudeltake at time of c*xlhmT of the case by the
Court/my authorized agent shall inform the Advocate and make him appear in Cout, if the
case may be dismissed in default, if it be proceeded ex-parte the said counsel shall not be

held responsible for the same. All costs awarded in favour shall be the right of the counsel .

or his nominee, and if awarded against shall be payable by me/us

IN WITNIESS whereof {/we have herclo signed at /JC/
the day to__ | thé-year -
Executant/Executants A _@ (oo
Accepted subject to the terms rcgurdipg‘lk:u ] ~ .

fjaz Aawar

Advocate Hiph Courts & Supreaie Court ol Pakistan

ADVOCATES, LEGCAL ADVISORS, SERVICH & LABOUR LAW QONSULTANT
PR3 &, Fourth Floor, Biloue Phaga, Saddae Road, Peshunwiie Cantt
PROVES2Z2IEE Mobie-D330 107228




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PEASHAWAR.
Service Appeal No. 774/2016.

Attaullah........... s SUUTUUONRUORTUPPRO (Appellant)
VERSUS

Provincial  Police  Officer Khyber  Pakhtunkhwa  Peshawar and

Others....covviiiiiiii i v eeeerrtereeeenereraeareeraaa (Respondents)

Subject:-  COMMENTS ON BEHALF OF RESPONDENTS.

Preliminary Objections:-

~a) The appeal has not been based on facts and having no cause of
' action or locus standai.

b) The appeal is not maintainable in the present form.

c) The appeal is bad for non-joining and mis-joining of necessary
parties.

d) The appellant is estopped to file the appeal.

e) The appellant has not come to the Honorable Tribunal with clean
hands..

FACTS:-

1. Correct to the -extent that appellant was recruited in Police

department as constable and he was dismissed from service on

~ charges of committing theft of ornaments made of gold during
house search operation conducted by joint team of Police officers
and army personnel.

2. Incorrect, appellant made attempt of theft of ornaments during
house search in presence of army personnel and tarnish the i image
of Police. A | |

3. Correct to the extent that appellant was one of the member of the

" ~Police party which conducted house search operation in the
Jurisdiction of Police Station Doaba and appellant was caughi hold
red handed while committing theft of ornaments made of gold of
the person whose house was being searched.

4.  Correct to the extent that appellant was proceeded against

_departmentally and proper eﬁquiry was conducted to scrutinize the

conduct of appellant with reference to the charges leveled against
him. The enquiry officer examined various witnesses and collected
sufficient evidence in support of the charges leveled against him.
The departmental proceeding culminated into passing the order of
dismissal from of appellant. Copy of the finding inquiry report of
the enquiry officer is enclosed as Annexure-A.

5. | Correct to the extent that this'Honorable Tribunal remitted the case

to appellate authorlty for passing speaking order after hearing the




appellant. Accordingly appellant was heard by the appellate

authority. The appellant admitted his guilt before the appellate
authority and order dated 09.06.2016 was passed. Copy already
attached with the original appeal as Annexure-G while copy of the
admission is enclosed as Annexure-B. .

6. Incorrect, the appellant was heard in person by the appellate
authority and he also submitted written statement thereafter the
impugned order was passed. | A

7. Incorrect, the appeal of appellant is not maintainable. sustainable

- on the given grounds.

GROUNDS:-

A. Incorrect, appellant was treated in accordance with law. Proper
charge sheet and statement of allegations were issued to appellant.
Enquiry officer examined witnesses in presence of appellant and he
did not put any cross-question to the witnesses, thus appellant

‘ admitted the deposition of the witnesses.

B. Incorrect, appellant being a Police officer and charged with duties
of protection of life and properties of the citizens, made attempt of
committing theft during house search operation. Therefore,
appellant retention in Police service was not justified.

c. . Incorrect, all the procedural and codal formalities were adopted
before passing the impugned orders. The report of enquiry officer
already.enclosed as Annexure-A is in detail and appellant failed to

“defend the charges leveled against him. _

D. Incorrect, the impugned orders are self speaking which reveals that
appellant was heard in person and proper opportunity of defense
was provided to appellant.

E. Incorrect, the charges were reported proved against appellant
during regular enquiry. The report of enquiry officer is already
enclosed as Annexure-A.

F. Incorrect, enquiry officer has examined Mir Chaman, Sher
Bahadur, the then DSP and SHO of Tall Circle and Police Station.
He also examined Naveed Asghar, Farooq Afzal, Noor Afzal,
during course of enquiry and appellant did not put cross question to
the witnesses. A

G. Incorrect, the statement of the witnesses are very much clear in this

regard. Private witness Hussain Asghar has given ocular picture of

the occurrence in his statement.




Incorrect, appellant was heard in person by the appellate authority

-and his statement was also recorded and his appeal was rejected.

Incorrect, the impugned order of the appellate authority is self

speaking in all respects.

- Incorrect, the Para is repetition of Para-E of the ground of appeal.

Anyhow, sufficient evidence was brought on the record in support

~ of the charges before passing the impugned orders.

Incorrect, appellant being Police officer was committing theft from
the house of private person which was being searched therefore, the
act of appellant falls within the ambit of misconduct.
Incorrect, higher qualification is no ground of defense of the
charges leveled against appellant. |
Incorrect, penalty commensurate with the charges was imposed on
appellant. He made attempt of theft therefore, his retention in
Police department was undesirable.
Incorrect, appellant is jobless due to his own inaction.
Incorrect, this Para has wrongly being numbered as “A” instead of
“O”. The respondents also seek permission of this Honorable
Tribunal for raising other points during hearing of the case.

It is therefore, prayed that the appeal of appellant may be

dismissed with costs

{inma‘lpl?(oﬁpéﬁtﬁ
KhyberPakhtunkhwa,
Peshawar.
(Respondent No. 1)

(Respondent No.2)

Deputy Commandant,
Elite Force, Khyber Pakhtunkhwa,
Peshawar.
(Respondent No.3)
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BEF ORE THE KHYBER PAKHTUNKHWA

" SERVICE TRIBUNAL PESHAWAR
In the matter of '

- Appeal No. 774/2016

Ataullah, Constable No. 512, Elite force R/O Village & P.O.
Masho Khel P/ S Badbher D1strlct Peshawar

Pt e o

“(Appellant)
VERSUS
Provincial Police Officer Khyber Pakhutukhwa Peshawar &
others.
(Respondents)

REJOINDER TO THE PARA WISE REPLY ON
BEHALF OF THE APPELLANT

" Respectfully submitted: ,.
The appellant submits his rejoinder as under:

ON PRELIMINARY OBJECTIONS:

1. Contents incorrect and ‘tisleading, thie appeliiantias illegaily been T
.awarded the penalty of Dismissal from service hence he has got the
‘necessary cause action and locus standi to file the instant appeal.

2. Contents incorrect and misleading, the appeal being filed well in
accordance with the prescribed rules and procedure hence
" maintainable in its present form. .

3. Contents incorrect and misleading, all the parties necessary for the
disposal of the appeal are arrayed in the instant appeal.

~ 4. Contents incorrect and misleading, no rules of estopple is applicable
to the instant case.

5. Contents incorrect and mlsleadmg, the appellant has come to the
tribunal with clean hands.

ON FACTS

. Contents need no comments to the extent of admission, however
rest of the para is incorrect and mlsleadmo Contents of Para—l of
the appeal are true and correct S st




)
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2. Contents of Para-2 of the appeal are corr'ect, the reply submitted to
the Para is incorrect, baseless and without any proof / evidence
hence misleading one. :

3. Contents need no comments to the extent of admission, however
rest of the Para is incorrect and mlsleadlng Contents of Para-3 of
the apneal are frue and r‘orre"‘r '

4. Contents need no comments to the extent of admission, however
rest of the Para is incorrect and misleading. Contents of Para-4 of
the appeal are true and correct,

5. Contents need no comments to the extent of admission, however
rest of the Para is incofrect and misleading. Contents of Para-5 of
the appeal are true and correct.

6. Contents of para-6 of the appeal are correct, the reply submltted to
the Para is incorrect and misleading.

7. Contents of para-7 of the appeal are correct, the reply submitted to
the;Para is incorrect and misleading.

. GROUNDS

The Grounds (A to O- A) taken in the memo of appeal are legal and
will be substantiated at the time of arguments.

It is therefore humbly prayed that the appeal of the appellant may
please be accepted as prayed for.

Appellant
Through '
YASIR SALJEEM
- Advocate High Court

AFFIDAVIT. :

I do, hereby solemnly affirm and declare on oath that the
contents of the above rejoinder as well as titled appeal are true and
correct and ‘nothing has beefi kept back or concealed from this
Honouralbe Tribunal.

"
Deponent




KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR -

No 843 /ST | - " Dated 20/04/2018

To

| The Deputy Commandant, Elite Force,
‘Government of Khyber Pakhtunkhwa,
: Peshawar.

Squec_t: ORDER/]UDGEMENT IN APPEAL NO. 774/2016, MR ATTAULLAH.

: I am dlrected to forward herewith a certified copy of ]udgment/ Order
dated 04/ 04/2018 passed by this Tribunal on the above subject for strict comphance

Encl: As above

|

REGISTRAR =~

KHYBER PAKHTUNKHWA

. SERVICE TRIBUNAL .
9{(/ - PESHAWAR. - -

7 ERRAGE P




