
n

M Order or other proceedings with signature of Judge or MagistrateDate of
order/
proceeding

Sr.
No

s
321

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
Service Appeal No. 774/2016

... 11.07.2016 
... 04.04.2018

Date of Institution
Date of Decision

Attaullah, Ex-Constable No.512 Elite Force, resident.of Village & 
P.O Masho Khel, P/S Badbher District Peshawar.

Appellant

1. The Provincial Police Officer Khyber Pakhtunkhwa Peshawar.
2. Additional Inspector General of Police/Commandant Elite 

Force, Khyber Pakhtunkhwa Peshawar.
3. Deputy Commandant, Elite Force, Khyber Pakhtunldiwa, 

Peshawar.
Respondents

(3 JUDGMENT04.04.2018
MUFIAMMAD HAMID MUGHAL. MEMBER: - Learned counsel

for the appellant present. Learned Additional Advocate General for

the respondents present.

The appellant has filed the present appeal u/s 4 of the Khyber2.

Pakhtunkhwa Service Tribunal Act 1974. The appellant was

awarded major punishment of dismissal from service vide order

dated 05.05.2011. The departmental appeal of the appellant against

the order dated 05.05.2011 was rejected vide order dated

12.07.2011. Thereafter, appellant approached this Tribunal by filing

service appeal No.1457/2011. Resultantly this 'ITibunal set aside the

appellate order dated 12.07.2011 and remitted the case to the

depaitmental appellate authority for decision afresh. The appellate

authority again rejected the departmental appeal of the appellant
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vide order dated 09.06.2016. Hence the appellant again approached

this 1 ribunal by filing the present service appeal.

Learned counsel for the appellant argued that the appellant3.

was made member of raid party and due to some misunderstanding

it was alleged that the appellant intended to steal Gold Made

Necklace from a house during search proceedings. Further argued

that the departmental, proceedings were initiated against the

appellant and ultimately the appellant was dismissed from service

vide order dated 05.05.2011. That the departmental appeal of the

appellant was also rejected vide order dated 12.07.2011, however

the service appeal bearing No.1457/2011, of the appellant was

partially accepted vide judgment dated 13.04.2016 and resultantly

the appellate order dated 12.07.2011 was set aside with the direction

to departmental appellate authority for decision afresh: That the

departmental appeal of the appellant was again rejected vide order

dated 09.06.2016 without observing legal requirements. That the

punishment orders, are illegal, unlawful, against the facts and that

the appellant has not been treated in accordance with law. That the

appellant was punished without observing the codal formalities and

proper procedure and that the punishment awarded to the appellant

is otherwise harsh and excessive.

As against that learned Additional Advocate General argued4.

that the appellant was one of the member of the police party which

conduced se'arch operation and the appellant was caught red handed

while committing theft of ornaments made of gold. Further argued
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that the appellant was proceeded against departmentally and proper

inquiry was conducted. Further argued that the inquiry officer

examined various witnesses and after adopting procedural and codal

formalities the appellant was awarded punishinent. Further argued

that being custodian of life and property of the citizens the appellant

has committed a serious crime hence the impugned orderjare not

open to any exception.

Arguments heard. File perused.5.

In the present case the appellant replied the Charge Sheet, the6.

inquiry officer recorded the statements of witnesses and found the

appellant guilty.

In the original order dated 05.05.2011 whereby the major7.

punishment of dismissal from service was awarded to the appellant,

the authority has mentioned that the appellant was caught red

handed while attempting to steal golden ornaments during search

operation of a house.

From the material available on file it transpired that the8.

appellant has not negated the fact that he had taken into possession

gold made Necklace during search of the house, similarly this

fribunal in its judgment passed in service appeal bearing

No. 1457/2011 mentioned above noted that taking/keeping of the

golden locket has been admitted by the appellant.

However it may also be mentioned that , in reply to Charge9.

Sheet, the stance of the appellant was that he indeed wanted to

deliver the gold made necklace to the inmates of the house and had
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no intention to steal the same.

10. In view of the narrative of the appellant during the

departmental action as mentioned above and that the appellant was

produced before the high-ups as and when he took into the

possession the gold made Necklace, this Iribunal is of the

considered view that the punishment awarded to the appellant

appears to be harsh, hence for the purpose of safe administration of

justice the punishment awarded to the appellant is modified and

converted into withholding of two (02) annual increments for a

period of two (02) years. Resultantly the appellant is reinstated in

service. The period intervening in between the originakimpugned

order dated 05.05.2011 and this judgment shall be treated as

extraordinary leave without pay. The present appeal is decided in

the above terms. Parties are left to bear their own costs. File be

consigned to the record room.

ANNOUNCED
04.04.2018

(AHMAD HASSAN) ■ 
MEMBER

(MUHAMMAD HAMID MUGHAL) 
MEMBER

i



12.01.2018 Learned counsel for the appellant and Mr. Zia Ullah, 
Deputy District Attorney for the respondents present. Office is 

directed to requisition the original record of service appeal bearing 

No.1457/2011 entitled “Atta Ullah versus PPO” decided 

13.04.2016 from the record room. Adjourned. To come up for 

arguments on 22.02.2018 before D.B.

I
on

(Ahmad Hassan) 
Member(E)

(M. Hamid Mughal) 
Member (J)

• 22.02.2018 Due to none availability of D.B the case is adjourned. To come up 

on 04.04.2018 before D.B

Learned counsel for the appellant present. Learned 

Additional Advocate.General for the respondents present. Vide 

separate judgment of today placed on file, this Tribunal is, of the 
considered view that the punishment awarded to the appellant 
appears to be harsh, hence for the purpose of safe administration of 
justice the punishment awarded to the appellant is modified and 
converted into withholding of two (02) annual increments for a 
period of two (02) years. Resultantly the appellant is reinstated in 
service. I'he period intervening, in between the original impugned 
order dated 05.05.2011 and this judgment shalT be treated as 
extraordinary leave without pay. The present appeal is decided in 
the above terms. Parties are left to bear their own costs. File be 
consigned to the record room.

. 04.04.2018

r

87-o>'

(MUHAMMAD HAMID MUGHAL) 
MEMBER

U-IMAD HASSAN) 
MEMBER
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24.05.2017 Clerk of the counsel for appellant and Mr. Muhammad 

Adeel Butt, Additional AG for the respondent present. Clerk of the 

counsel for appellant requested for adjournment. Adjourned. To 

^ come up for arguments on 07.09.2017 before D.B.

(Muhammad Amin Khan Kundi) 
Member

(Gul m) Khan)
iber

07/09/2017 Due to general strike of the bar and bench is incomplete, the case 

is adjourned for arguments on 27/11/2017 before DB.

4f
/

MUHAMMAD HAMID MUGHAL 
MEMBER

Appellant in person and Addi: AG alongwith Mr. Akbar 

Hussain, SI for respondents present. Due to general strike of the 

Bar arguments could not be heard. Adjourned. To come up for 

arguments on 11.01.2018 before D.B.

27.11.2017

Member airman

11.01.2018 Counsel for the appellant present and Asst: AG for 

respondents present. Counsel for the appellant seeks adjournment. 

To come up for arguments on tomorrow i.e 12.01.2018 before D.B.

O
(Ahmad Hassan) 

Member(E)
(M. Hamid Mughal) 

Member (J)
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Agent of counsel for the appellant and Fayaz, ASI 

alongwith Addl. AG for respondents present. Written reply 

submitted. The appeal is assigned to D.B for rejoinder and ^ 

final hearing for 01.02.2017.

s
28.11.2016 i

1

■-n 1

1)

j

i

: ChI
i

1

Counsel for appellant and Mr. Javed Iqbal, Inspector (legal) 

alongwith Mr. Ziaullah, GP for respondents present. Rejoinder not 

submitted by appellant counsel and requested for time for submission of 

j rejoinder. To come up for rejoinder and arguments on 03.03.2017 before
i

D.B. '

01.02.2017 •

:

I

i

/ s

. (AHMAD HASSAN) 
MEMBER

(ASHFAQUE TAJ) 
MEMBER

:
1

■
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i
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03.03.2017 Counsel for the appellant and-Mr. Muhammad Jan, GP for 

respondents present. Rejoinder submitted which is placed on file. To 

come up for arguments on 24.05.2017 before I^.B.

f

!

i
;!

(AHMAD HASSAN) 
MEMBER

(MUHAMMAlp^AMIR NAZIR) 
MEMER___ :------

f' ;
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10.08.2016 Clerk to counsel for the appellant present. Due to strike of 

the preliminary arguments could not be heard. To come up for 

preliminary hearing on 01.09.2016.

o
M j^ber

->

01.09.2016 Appellant with counsel present. Preliminary arguments

heard and case file perused. Through the instant appeal, appellant

has impugned order dated 09.06.2016 appellate authority vide

which the departmental appeal of the appellant was rejected.

/Perusal of the case filed previously the appellant had impugned 
/

v* order dated 5.5.2011 before this Tribunal and, the Tribunal after 

hearing the arguments, remitted the case to the appellate authority 

for passing appropriate order on the departrnental. appeal of the

appellant. The appellate authority on compliance with the court
/» '

order dated 13.4.2016, decided departmental appeal of the 

appellant by the impugned order dated 9.6.2016 hence, the instant 

service appeal.
C

\
\v

i

Since the matter required further consideration of this 

Tribunal therefore, the same is admitted for regular hearing, 

subject to deposit of security and process fee within 10 days. 

Notices be issued to the respondents for written reply/comments 

for 18.10.2016 before S.B.

mI

c:
•c^
% 'g ^ :Ol. 3 
*<03

Member

18.10.2016 Counsel for the appellant and Javed Iqbal, Inspector 

alongwith Addl. AG for respondents present. Written 

reply not submitted. Requested for adjournment. To come 

up for written reply/comments on 28.11.2016 before S.B.

<5
Mt rhber

f
\
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Wi The appeal of Mr. Atta Ullah resubmitted today by
I
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Mr. Ijaz Anwar Aidvocate may be entered in the Institution
I

Register and put;up to Learned Member for proper order 

’ please;.
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03.08.2016 Counsel for ijhe appellant present and re^quested for 

adjournment. Request accepted. Adjourned for preliminary 

hearing to 10.08.2016 before S.B.
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The.' appeal of Mr. Atta Ullah Ex-Constable No.512 Elite Force Peshawar received to-day i.e. on 

11.07.2016 is incomplete on the following score which is returned to the counsel for the appellant for 

completion and resubmission within 15 days.

1- Copy of departmental appeal mentioned in para-5 of the memo of appeal is not attached with 
the appeal which may be placed on it.

m JS.T,No.

\ 9^ / '^/2Q16Dt.

t
HHGISTRAR 

SI-RVICH TRIBUNAL 
KHYBBR PAKHTUNKHWA 

PKSHAWAR.
Mr. Sajid Amin Adv. Pesh.

* >
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BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR

Appeal No. ^7/^/7016

Attaullah, Ex- Constable No.512 Elite Force, R/o 
Village & P.O Masho Khel, P/S Badbher District 
Peshawar.

(Appellant)
VERSUS

The Provincial Police Officer, Khyber Pakhtunkhwa, 
Peshawar and others.

(Respondents)

INDEX
S. PageDescription of Documents AnnexureNo No

Memo of Appeal1 1-5
Affidavit2 6

7- l(SCopies of Charge Sheet, replies, 
inquiry reports along with 
statements, and, dismissal from 
service order dated 05.05.2011.

3 A, B 
& di?

Copies of the departmental 
appeal, rejection order dated 
12.07.2011, and judgment and 
order dated 13.04.2016

4 D, E 
& F

f?. li
Copy of the order dated 

09.06.2016.
5 G

m:
Vakalatnama.6

Through

IJAZ ANWAR 
Advocate Peshawar.

&m

^IDAMIN 
^vocate Peshawar.

i >.5i
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BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL. PESHAWAR

KSiybcr .IT’akhtakhwa
Sui ...ice Tribunal

4^3Diary No.

Appeal /2016 Dated

Attauilah, Ex- Constable No.512 Elite Force, R/o 
Village & P.O Masho Khel, P/S Badbher District 
Peshawar.

(Appellant)
VERSUS

1. The Provincial Police Officer, Khyber Pakhtunkhwa, 
Peshawar.

2. Additional Inspector General of Police/Commandant 
Elite Force, Khyber Pakhtunkhwa, Peshawar.

3. Deputy Commandant, Elite Force, Khyber Pakhtunkhwa, 
Peshawar.

(Respondents)

Appeal under Section 4 of the Khyber 

Pakhtunkhwa Service Tribunal Act, 1974, 

against the order dated 05.05.2011, whereby 

the appellant has been awarded the major 

punishment of dismissal from service, against 

which his departmental appeal was remitted by 

this Honorable Tribunal vide its judgment and 

order dated 13.04.2016 to the appellant 

authority i.c Respondent No.2 for decision 

afresh, has also been rejected vide order dated 

09.06.2016.
lO p

Regis
ffjy

Prayer in Appeal: -

On acceptance of this appeal the order dated 

05.05.2011 and order dated 09.06.2016, may 

please be set aside and the appellant may 

kindly be reinstated into service with all back 

benefits.

Re-siabriiittecI
and fxifced. to -day

RegtsS^rnr
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Respectfully Submitted:

1. That the appellant was initially enlisted as Constable in 

Police Department and successfully completed recruit 
training course. The appellant also imparted Elite Force 

Training.

2. That ever since his appointment, the appellant had 

performed his duties as assigned with zeal and devotion and 

there was no complaint whatsoever regarding his 

performance.

3. That the appellant while attached to Police Station Doaba 

District Hango, was a member of a raiding party, when due 

to some misunderstanding It was alleged that the appellant 
intended to steal gold made locket.

4. That the appellant was proceeded against departmentally and 

after serving upon him a charge sheet and conducting a 

partial inquiry, the appellant was dismissed from service 

vide order dated 05.05.2011. (Copies of Charge Sheet, 
replies, inquiry reports and dismissal from service order 

dated 05.05.2011, are attached as Annexure A, B and C)

5. The appellant filed departmental appeal against the dismissal 
order, however the departmental appeal was also rejected 

vide order dated 12.07.2011. Thereafter the appellant filed 

service appeal No. 1457/2011 in this Honorable Service 

Tribunal. The Honorable Tribunal vide its judgment and 

order dated 13.04.2016, while partially accepting the 

Appeal, set aside the appellate order dated 12.07.2011, and 

remitted the case to the appellate authority for decision 

afresh on my departmental appeal. The operative Para of the 

judgment is reproduced bellow;
“....... in the circumstances of the case, the Tribunal
is of the considered view that the impugned order 

of the appellant authority dated 12.07.2011, being 

infirm for the above reasons, cannot be 

maintained. The same appellate order dated 

12.07.2011, is therefore set aside. The case is 

remitted to the appellate authority for decision 

afresh after giving full opportunity of hearing to 

the appellant, to be decided within a period of one



3

month after the receipt of this judgment. The issue 

of back benefits be also decided by the appellate 

authority. Appeal is disposed of in the above 

terms....”

(Copies of the departmental appeal, order dated 

12.07.2011 and judgment and order dated 

13.04.2016, is attached as Annexure D, E <& F)

6. That again without properly allowing opportunity of defense 

to the appellant, and without considering his defense 

statement, the departmental appeal has been rejected by the 

appellate authority vide order dated 09.06.2016. (Copy of 

the order dated 09.06.2016, is attached as Annexure G)

7. That the orders impugned are illegal unlawful against the 

law and facts hence liable to be set aside inter alia on the 

following grounds:

GROUNDS OF SERVICE APPEAL

A. That the appellant has not been treated in accordance with 

law hence his rights secured and guaranteed under the law 

and constitution is badly violated.

B. That the appellant has never involved himself in any 

commission or omission that could be termed as misconduct, 
and the proceedings conducted against him are thus illegal 
and unlawful.

C. That no proper procedure has been followed before 

awarding me the major penalty of dismissal from Service to 

the appellant, no proper inquiry has been conducted, the 

appellant has not been properly associated with the inquiry 

proceedings, statements of witnesses if any were never 

recorded in presence of the appellant nor has he been 

allowed opportunity of cross examination, thus the whole 

proceedings were defective in the eyes of law and the 

impugned order of dismissal from service being based on 

such defective proceedings, is thus liable to be set at naught 
on this score alone.

• -4
Tf

li
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D. That the undersigned have not been provided proper 

opportunity of personal hearing thus he has been condemned 

unheard.

E. That the charges leveled against the appellant were never 

proved in the first enquiry and the appellant was exonerated 

of the charges, subsequently in the regular enquiry he was 

not properly associated and was not allowed to cross 

examine the witnesses those who may have alleged anything 

against him, the only eye witness was never examined in 

presence of het appellant his statement was never recorded 

in narrative form.

F. That there was no witness in the whole enquiry proceedings 

who had utter a word against the appellant that they have 

seen the appellant committing the nefarious act, thus relying 

on hearsay evidence is uncalled for and not warranted under 

the law.

G. That the only eye witness/ complainant who alleged to have 

seen/caught the appellant stealing the gold ornament, was 

never examined in presence of the appellant nor was he 

cross examined by the appellant.

H. That even after the remand order of the Honorable Service 

Tribunal, the appellant was not given proper opportunity to 

defend himself against the charges, no endeavor has been 

made to re-inquire the matter, the plea of the appellant was 

never considered and his appeal was again rejected without 
any solid reasons/justification.

1. That the reason given in the rejection order dated 

09.06.2016, that the appellant was dismissed 5 year back 

hence his appeal is rejected, is also illegal and against the 

spirit of the judgment and order of the Honorable Tribunal, 
since the Honorable Tribunal had remitted the case to the 

appellate authority for decision afresh after giving full 
opportunity to the appellant, therefore it was required to 

have fully probe the matter and given opportunity to the 

appellant. There was no question of limitation involved in 

the case thus the Honorable Appellate Authority has 

completely gone "on wrong presumption while giving such 

reasons for rejection of appeal of the applicant.

a
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J. That the charges leveled against me were never proved in 

the enquiry, the enquiry officer gave his findings on 

surmises and conjunctures.

K. That the appellant has never committed any act or omission 

which could be termed as misconduct, he had performed his 

duties and have showed no dereliction from duty, but has 

been awarded major punishment of dismissal from service.

L. That the appellant has at his credit the qualification of 

Masters (MA) and has since undergone the necessary recruit 
courses is thus a qualified person, moreover he is young and 

energetic and wants to serve for the department, albeit his 

illegal dismissal from service has deprived him from serving 

but his illegal dismissal from service has deprived him to 

serve and proof himself.

M. That under the circumstance of the case the Penalty of 

dismissal from service is too harsh and is liable to be set 
aside.

N. That the appellant is jobless since the imposition of illegal 
penalty upon him.

A. That the appellant seeks permission of this Honourable 
Tribunal to rely on additional grounds at the hearing of the 
appeal.

It is, therefore, humbly prayed that on acceptance of this 
appeal the order dated 09.06.2016, and order dated 
05.05.2011, may please be set aside and the appellant may 
kindly be reinstated into service with all back benefits.

.0 ■
Appeli

Through
//

IJAZ ANWAR 
Advocate Peshawar

&

& IN
ocate, Peshawar.
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BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL. PESHAWAR

Appeal No. /2016

Attaullah, Ex- Constable No.512 Elite Force, R/o 
Village & P.O Masho Khel, P/S Badbher District 
Peshawar.

(Appellant)
VERSUS

The Provincial Police Officer, Khyber Pakhtunkhwa, 
Peshawar and others.

(Respondents)

AFFIDAVIT

I, Attaullah, Ex- Constable No.512 Elite Force, R/o 
Village & P.O Masho Khel, P/S Badbher District 
Peshawar, do hereby solemnly affirm and declare on 
oath that the contents of the above noted appeal of delay 
are true and correct to the best of my knowledge and 
belief and that nothing has been kept back or concealed 
from this Honourable Tribunal.

Deponent
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ORDER

You constable Attaullah No. 512 of Elite Force was found guilty of 

gross misconduct on the following ground.

You were caught red handed by military authorities while attempting 

to steal gold ornaments during search operation of a house in llic jurisdiction of

Police Station Doaba District Hangu. Your misconduct was reported at serial No.\ \
18 of Daily Diary dated 11.12.2010 of roiire Station Tal District Hangu. A Final 

Show Cause Notice was served upon you vide No. 310i/PA/DC dated 02.05.2011 ' 

by the competent authority and you were also heard in person on 05.05.2011.

The enquiry officer found you guilty of grave misconduct and during 

examination you failed to prove the charges leveled against you as false. 
You also failed to disprove the charges during personal hearing. I am convinced 

that you deliberately tried to steal gold ornaments which have brought a very bad 

name to Elite Force. I, Muhammad Iqbal Deputy Commandant, Elite Force, 
Khyber Paklltunkhwa, Peshawar, therefore, as competent authority, impose major 

punishrnent of dismjss.aUi’om service upon you with immediate effect.

cross

(MUH^MMAD'IQBAL)
Deputy Commandant,

Elite Force, Khyber Pakhtunkhwa, Peshawar. 
/PA/EF, dated Peshawar the 05/05/2011.

1
Copy to; * ~~~~----——,

Deputy Superintendent of Police, Hqrs:, Elite Force, Peshawar. 

Accountant, Elite Force, Khyber Pakhtunkhwa, Peshawar.

OASI, Elite Force, Khyber Pakhtunkhwa, Peshawar.

Establishment Clerk, Elite Force, Khyber Pakhtunldiwa, Peshawar. 

SRC, Elite Force, Khyber Pakliihnkliwa, Peshaw-ar.

No.

1.

2.

3.

4.

5.

E:\DaOinTJss»I OnJei'Disniisal Order cf Alta Na 5lldoc
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The Commandant Olticer,
hlitc force, Khybcr ihihhtoon Khavva,
Pesliawar. !

Departmental appeal against the orders dated 05/05/2011 where by 1 
have been awarded the major penalty of Dismissal from Service.

Su bjeer

Sir,
While serving as Constable with platoon No.l at P.S Ooaba, Oistrici Mangn. 1

wliile accompanying with a raid in a search' operation was implicated in a ialse 

alleging that .1 have attempt to steal Cold made ornament duringdeivartmental case 

search operation of a house, trough I deny any sueli happening.
It is astonishing that PWS Sher Bahadvir SHO Doaba, Maddad Moliarrit Sail 

I'llah and'^Ni.imbcrdar Hussain while-a|ipeLiring beloiv Muhammatl Khnrshid H)'. Supdt 

ol IVdice hlite I'sirce Kohat did not suppotted the allegations, against me and thus 

Muhamrnatl Kliurslrid DSf' Idite force Kohai in his report concluded that the allegations 

are not proved. Surprising by when the above PWS appeared, in another enquiry, tdicy 

pported the above allegations, jVloreovcr I was not allowed to cross examine any of the 

witness who recorded statement in the enquiry. Similarly non ot the witness are eye 

'.'/it ness to the tiflcged oceurrence, the Atm)' ollic.'.iai who made allegation 'against me and 

who was the complaint was not called to the enquiry, nor his statement if any was 

recorded in my j^i'esence
The allegations leveled against me are totally incorrect and I'alse. I ne\'er involved 

m\' self in an\' incident that can be termed as misconducc.

The penalty imposed is too harsh and has spoiled jTty service carrier besides my ^

>

SU

>

?

hie.
it IS therefore, requested that on acceptance of this appeal the '.Dismissal orders 

dated 05/05/2011. may [nlease be set aside and. I may be reinstated, in service with 

all wages and benefits ol ser\'icc.
Your obedient Servant

Atta [.illah Ex Constable No.512 
Elite force Police L.ine Peshawar 
!v/0 Village and I’.O Maslio Khcl 
Police station Badabet, Peshawar..

f-

•■.V * ;>
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From ; The Commandant,
Elite Force, Khyber Paiditunkhwa, Peshawar.

To Mr. Atta Ullah (Ex-Constable No. 512) 
s/o Shafi Ur Rehman,
r/o village & PO Masho Khel, P/S Badaber,Peshawar.

Ll9c?9No. /EF, dated Peshawar the /07/2011

APPEALSubject:

Memo:

Please refer to your application dated 12.05.2011, against the punishment order of 

the Dy: Commandant Elite Force, Khyber Pakhtunkhwa, Peshawar. The appeal has been 

examined and filed by the competent authority.

y COMMANDANT,'^
' Elite Forc^ Khyber Pakhtunkhwa, Peshawar.

EASKDAppeal Daicd l().()7,2(i| l,doc\



r 1
1

' ■ ,

!:

BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR

.i-

\ .y.

Wi
Ni I:/

Appeal No.l^b7 /2011
■r-

Atta Uliah Ex- Constable Nor“'5i'2''S/0 Sahfi ur Rehman R/0
Village & P. O Masho Khel, P/ S Badaber Peshawar.

(Appellant)
VERSUS

1. Provincial Police officer, Khyber Palchtunldiwa Peshawar.
2. Commandant Elite Force Khyber Peshawar.
3. Deputy Commandant, Elite Force, Khyber Pakhtunldiwa, 

Peshawar.
(Respondents)

Appeal under Section 4 of the Khyber Pakhtunkhwa 
Service Tribunal Act, 1974 read with section 10 of the 
Khyber Pakhtunkhwa Removal from Service (Special 
Powers) Ordinance, 2000 against the Office order No. 
3201-5 dated 05.05.2011 whereby the appellant was 
awarded the major penalty of Dismissal from service, 
against he served departmental appeal dated 
12.5.2011 however it was rejected vide office order 
No. 4909 dated 12.07.2011 conveyed through Regd 
post on 15.7.2011T"°’ ^

Pravei/in Anneal: -

On acceptance of this appeal both the impugned 
orders may please be set-aside and the appellant may 
please be reinstated in service with full back wages 

and benefits of service.

Respectfully Submitted:

1. That the appellant was appointed as Constable in the Police 
Department and successfully completed recruit training course, 
he was also imparted Elite Force Training.

That the appellant while attached to the Police Station Doaba 
District Hangu was member of a raiding party, where due to 

\ some misunderstanding, it was alleged that the appellant 
intended to steal Gold made.locket. In the instant case thec

L
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Order or other proceedings with signature of judge or MagistrateS.No Dale of 

order
proceeding •
s

31 2 X
\ -■KHYBER PAKHTUNKHWA SERVICE TRIBUNAL. ,

PESHAWAR. )

V r-

APPEAL NO.1457//2011 •vV“'
V

(Atta Ullah-vS" Provincial Police officer, Khyber Pakhtunkhwa Peshawar
and. others).

JUDGMENT13.04.2016 •

PIR BAKHSH SHAH. MEMBER:

Appellant with counsel (Mr. Sajid Amin, Advocate) and Mr. Javed 

Iqbal, Inspector (Legal) alongwith Mr. Muhammad Jan, GP for

respondents present.

Appellant a police constable while attached to the Police Station 

Doaba District Hangu was a member of that searching parly which 

consisted of the Army and Police personnel. They Jointly raided a house at 

Charsi Banda on 11.12.2010. Appellant alongwith Army constable 

entered into the house and it is stated that during this searches he

2./y

attempted to steal a golden locket from a box. In this regard after 

reporting of the matter in the daily dairy, appellant was charge sheeted. 

First regular enquiry was conducted by the DSP Muhammad Khurshid. 

The competent authority vide his order dated 14.04.2011 while observing 

that this enquiry was conducted in the casual maimer, directed for enquiry 

de-novo. This time enquiry was conducted by DSP, Head Quarter Kohat
■j. I -T , ,

who has submitted his report. Resultantly a final show cause notice

. va
-.a.Ik k..

t c.

was
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issued to the appellant to which he submitted his reply. Vide order dated 

05.05.2011 appellant was dismissed from service and his departmental 

appeal was also turned out vide order dated 12.07.2011, hence this service 

appeal under Section-4 of the Khyber Paklitunkitwa Service Tribunal Act-

■'T''

1974.

Arguments heard and record perused.o

It was submitted by learned counsel for the appellant that 

statement of the Army constable who accompanied the appellant at the 

relevant time has no.t been recorded. It was further submitted that proper 

opportunity of defense was not provided to the appellant. He also argued 

that the golden locket was taken by the appellant so that the same may be 

safely returned to the owner of the house and intention of the appellant 

to steel it. He submitted that harsh penalty of dismissal from 

service has been imposed on the appellant which may be set aside and tlie 

appellant may be reinstated into, service with all back benefits.

4.

was never

The learned GP resisted the appeal and argued that the golden 

locket was recovered from the possession of the appellant and thus he 

ght red handed. He also argued that proper opportunity of defense and 

hearing was provided to the appellant and as the appellant caused to 

humiliate and disgrace his police department in the eyes of Pak Army, 

therefore, he was, rightly penalized. He prayed that the appeal being 

devoid of any merits may be dismissed.

5.\

was

cau

ATTEND

TV

' 0 ,.oJtwa 
7' '.uui, 

Tcs:iav,-ar
After perusal of the record and hearing pro & Contra arguments, it 

noted that taking/keeping of the golden locket has been admitted by 

the appellant. The raiding party also included senior police officers and 

they have not supported appellant in his stance that the charge against him

5.

was
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'/
is false. The subsequent enquiry report has also found appellant guilty of 

the charge. The competent authority has given him opportunity of 

pei'sonai hearing. In these circumstances, the Tribunal would refrain 

interfere in the order of the competent authority dated 05.05,2011. But 

while going tlu'ough the record, it was observed that the order of the 

appellate, authority dated 12.07.2011 is not a speaking order in which no 

has been given. No opportunity of hearing has been provided to the 

appellant. Besides dismissal from service, since the appellant has also 

been stigmatized, therefore, in the circumstance of the case, the Tribunal 

is of the considered view that the impugned order of the appellate 

authority dated 12.07.2011 being infirm for the above reasons, cannot be 

maintained. The same appellate order dated 12.07.2011 is therefore, set 

aside. The case is remitted to the appellate authority for decision afresh 

alter giving full opportunity of hearing to the appellant, to be decided 

within a period of one month after receipt of this judgment. The issue of 

back benefits be also decided by the appellate authority. Appeal is 

disposed of in the above terms, Parties are left to bear their own cost. File 

be consigned to the record room.

. -a
■|r/

i;/&

to'

reason

/ 0

3 """S con. 'A

ANNOUNCED
13.04.2016

Dateo^r •r r

Kvr;' -';.' ^
loC:

.. /2T:pi

N. /W

Date • f
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Office of the AddI: Inspector General of Police 
Elite Force Khyber Pakhtunkhwa Peshawar

^ELITES
KHVBER PAKHiyWCWItt. POLICE 

81^-'?/
Dated: <^^7 G>4/2016.No.’ /EF

ORDER

This order is passed in compliance of the judgment of the Honorable Service 

Tribunal Khyber Pakhtunkhwa Peshawar dated 13.04.2016 passed in Service Appeal No. 

1457/2011 titled Attaullah VS Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar and 

others.

Attaullah Ex-Constable No. 512 (herein after only referred to appellant) of Elite 

Force was proceeded against departmentally on charges of attempt of theft of golden ornaments 

during house search carried out by joint team of Police and Army in the jurisdiction of Police 

Station Doaba District Hangu. He was proceeded against departmentally on the above charges 

and was dismissed from service vide order dated 05.05.2011 by Deputy Commandant Elite Force 

Khyber . Pakhtunkhwa Peshawar. He filed departmental appeal against the order of Deputy 

Commandant which was filed by the appellant authority on 05.07.2011. He filed service appeal 

mentioned above and the Service Tribunal remitted the case to appellant authority because the 

earlier order of appellant authority was not a speaking one as no reasons were given while filing 

the departmental appeal of appellant.

Therefore, the appellant was summoned and heard in person and his written 

statement was also recorded; The offence committed by the appellant is of serious nature while 

in Police Service, which is custodian of law, protection of life and property. Such kind of 

misconduct/offence are not acceptable in Police service. Moreover, the appellant was dismissed 

a.p4r 5 years back, hence, the appeal is rejected.

(TARIQ^VED) P.S.P 
Additional Inspector General of Police 

Elite Force Khyber Pakhtunkhwa Peshawar
Copy of above is forwarded to the:-

Registrar Services Tribunal Khyber Pakhtunkhwa Peshawar. 
Deputy Commandant Elite Force Khyber Pakhtunkhwa Peshawar. 
Superintendent of Police Headquarters Elite Force Peshawar.
Ri Elit^ Force Khyber Pakhtunkhwa Peshawar.
Accountant Elite Force Khyber Pakhtunkhwa Peshawar.

6. OASI/EC/SRC Elite Force Khyber Pakhtunkhwa Peshawar.

1.
2.
3.
4.

./j
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IMJVVEI;kOr ATTOKNIOV ^ {

In the CoLiixof

:>
}For
} Plaintiff 
} Appellant 
} Petitioner ■
} Complainant

VERSUS
} Defendant 
}Respondent 
} Accused '
\

Appcal/Rcvision/Suil/Apj-dicalion/l’clitiDn/Casc No. of
ri.Ncd lor

I/Wc, the undersigned, do Ivercby nominate and apptiini

IJAZ ANWAR ADVOCATE, SUPREME COURT OF PAKISTAN

_______
same ai^on my behalfAc appear at __ to appear, plead, act and

answer in the above Court or any Court to which the business is transferred in the above 
matter and is agreed to sign and file petitions. An appeal, statements, accounts, exhibits. 
Compromises or other documents whatsoever, in connection with the said matter or any 
matter arising there from and also to apply for and receive all documents or copies of 
documents, depositions etc, and to apply’ for and issue summons and other; v/rits or, sub­
poena and to apply for and get issued and aiTCSt, attachment or other executions, warrants 
or order and to conduct any proceeding-that may arise there out; and to apply, for and ' 
receive payment of any or all sums or submit for the above matter to arbitration, and to 
employee any other Legal Praclilioncf authorizing him to exercise the power and 
authoj'izes hereby conferred on the Advocate wherever he may think ft to do so, any othei- 
lav-^er may be appointed by my said counsel to conduct the case wfo shall have the same

^)' true and lawful attorney, for'me
in r

powders.

AND to ail acts legally necessary' to manage and conduct the said case in all 
respects, whether herein specified or not, as may be proper and expedient.

AND I/we hereby agree to ratify and confirm all lawful acts done on my/our behalf 
under or by virtue of this power or of the usual practice in such matter.

PROVIDED al-vv'ays,' that I/we undertake at time of calling of the case by the 
Court/my authorized agent shall inform the Advocate and make him appear in Court, if the 
case may' be dismissed in default, if it be proceeded ex-pai1e the said counsel shall not be 
held responsible for the same. All costs awarded in favour shall be the right of the counsel . 
or his nominee, and if awarded against shall be payable by me/us

■;

IN WITNESS whereof i/wc have hereto signed al_ 
____________________ day to__ j_____________ th(h5^arthe •

Executant/Executants________________ ._____
Accepted .subject to the terms regarding Ice____

Ijaz-Anwar
AiK'i'rai.' I lii’.li I .V Supri'inv' C'out'l o\' I’akis'.an

Al)\’UC.'ATl'S. l.K(7Al..\l>VlSUKS. Sl'a^N'lCv; A- l.AUOUK l.A^^■ CONSUI.TANT 
Xa, l'(tiittli I'liHir, I'liliMii' i'o,sli:i\\';!r CaiUt
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PEASHAWAR,

Service Appeal No. 774/2016. 

Attaullah................................ (Appellant)

VERSUS

Provincial Police 

others.......................
Officer Khyber Pakhtunkhwa Peshawar and 

......................... ....................................... (Respondents)

Subject:- COMMENTS ON BEHALF OF RESPONDENTS.

Preliminary Objections:-

a) The appeal has not been based on facts and having no cause of 
action or locus standai.
The appeal is not maintainable in the present form.
The appeal is bad for non-joining and mis-joining of necessary 
parties.
The appellant is estopped to file the appeal.
The appellant has not come to the Honorable Tribunal with clean 
hands.

b)
c)

d)
e)

FACTS:-

1. Correct to the -extent that appellant was recruited in Police 

department as constable and he was dismissed from service on 

charges of committing theft of ornaments made of gold during 

house search operation conducted by joint team of Police officers 

and army personnel.
Incorrect, appellant made attempt of theft of ornaments during 

house search in presence of army personnel and tarnish the image 

of Police.
Correct to the extent that appellant was one of the member of the 

Police party which conducted house search operation in the 

jurisdiction of Police Station Doaba and appellant was caught hold 

red handed while committing theft of ornaments made of gold of 

the person whose house was being searched.
Correct to the extent that appellant was proceeded against 
departmentally and proper enquiry was conducted to scrutinize the 

conduct of appellant with reference to the charges leveled against 
him. The enquiry officer examined various witnesses and collected 

sufficient evidence in support of the charges leveled against him. 
The departmental proceeding culminated into passing the order of 

dismissal from of appellant. Copy of the finding inquiry report of 

the enquiry officer is enclosed as Annexure-A.
Correct to the extent that this Honorable Tribunal remitted the case 

to appellate authority for passing speaking order after hearing the

2.

3.

4.

5.
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appellant. Accordingly appellant was heard by the appellate 

authority. The appellant admitted his guilt before the appellate 

authority and order dated 09.06.2016 was passed. .Copy already 

attached with the original appeal as Annexure-G while copy of the 

admission is enclosed as Annexure-B..
Incorrect, the appellant was heard in person by the appellate 

authority and he also submitted written statement thereafter the 

impugned order was passed.
Incorrect, the appeal of appellant is not maintainable, sustainable 

on the given grounds.

6.

7.

GROUNDS:-

A. Incorrect, appellant was treated in accordance with law. Proper 

charge sheet and statement of allegations were issued to appellant. 
Enquiry officer examined witnesses in presence of appellant and he 

did not put any cross-question to the witnesses, thus appellant 
admitted the deposition of the witnesses.
Incorrect, appellant being a Police officer and charged with duties 

of protection of life and properties of the citizens, made attempt of 

committing theft during house search operation. Therefore, 
appellant retention in Police service was not justified.
Incorrect, all the procedural and codal formalities were adopted 

before passing the impugned orders. The report of enquiry officer 

already enclosed as Annexure-A is in detail and appellant failed to 

defend the charges leveled against him.
Incorrect, the impugned orders are self speaking which reveals that 
appellant was heard in person and proper opportunity of defense 

was provided to appellant.
Incorrect, the charges were reported proved against appellant 
during regular enquiry. The report of enquiry officer is already 

enclosed as Annexure-A.
Incorrect, enquiry officer has examined Mir Chaman, Sher 

Bahadur, the then DSP and SHO of Tall Circle and Police Station. 
He also examined Naveed Asghar, Farooq Afzal, Noor Afzal, 
during course of enquiry and appellant did not put cross question to 

the witnesses.
Incorrect, the statement of the witnesses are very much clear in this 

regard. Private witness Hussain Asghar has given ocular picture of 

the occurrence in his statement.

B.

C.

D.

E.

F.

G.
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H. Incorrect, appellant was heard in person by the appellate authority 

and his statement was also recorded and his appeal was rejected. 
Ineorrect, the impugned order of the appellate authority is self 

speaking in all respects.
Incorrect, the Para is repetition of Para-E of the ground of appeal. 
Anyhow, sufficient evidence was brought on the record in support 
of the charges before passing the impugned orders.
Incorrect, appellant being Police officer was committing theft from 

the house of private person which was being searched therefore, the 

act of appellant falls within the ambit of misconduct.
Incorrect, higher qualification is no ground of defense of the 

charges leveled against appellant.
Incorrect, penalty commensurate with the charges was imposed on 

appellant. He made attempt of theft therefore, his retention in 

Police department was undesirable.
Incorrect, appellant is jobless due to his own inaction.
Incorrect, this Para has wrongly being numbered as “A” instead of 

“O”. The respondents also seek permission of this Honorable 

Tribunal for raising other points , during hearing of the case.
It is therefore, prayed that the appeal of appellant may be 

dismissed with costs

I.

J.

K.

L.

M.

N.
0-A.

ific^TProvincial PoJieeO 
Khyber-Pakhtunkhwa, 

Peshawar. 
(Respondent No. 1)

AddKln^ecJ^ General of Police, 
Comnmdant, Elite Force, 

Knyber Pakhtunkhwa,
/ Peshawar.

/ (Respondent No.2)

Deputy Commandanv j 
Elite Force, Khyber Pakhtunkhwa, 

Peshawar. 
(Respondent No.3) ■t
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BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHA WAR

In the matter of 

Appeal No. 774/2016

Ataullah, Constable No. 512, Elite force R/O Village & P.O. 
Masho Khel P/S Badbher District Peshawar.

^ (Appellant)
VERSUS

Provincial Police Officer Khyber Pakhutukhwa, Peshawar & 

others.
(Respondents)

REJOINDER TO THE PARA WISE REPLY ON
BEHALF OF THE APPELLANT

Respectfully submitted:
The appellant submits his rejoinder as under:

ON PRELIMINARY OBJECTIONS:

1.' Contents incoire'ct and ^misleading, the appeliaht^iTas illegally been 

awarded the penalty of Dismissal from service hence he has got the 

necessary cause action and locus standi to file the instant appeal

2. Contents incorrect and misleading, the appeal being filed well in 

accordance with the prescribed rules and procedure hence 

maintainable in its present form..

3. Contents incorrect and misleading, all the parties necessary for the 

disposal of the appeal are arrayed in the instant appeal.

4. Contents incoirect and misleading, no rules of estopple is applicable 

to the instant case.

5. Contents incorrect and misleading, the appellant has come to the 

tribunal with clean hands.

ON FACTS

1. Contents need no comments to the extent of admission, however 

rest of the para is incorrect and misleading. Contents of Para-1 of 

the appeal are true and correct. - *
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2. Contents of Para-2 of the appeal are correct, the reply submitted to 

the Para is incorrect, baseless and without any proof / evidence 

hence misleading one.

3. Contents need no comments to the extent^of admission, however 

rest of the Para is incorrect and misleading. Contents of Para-3 of 

the appeal are .true and correstT

4. Contents need no comments to the extent of admission, however 

rest of the Para is incorrect and misleading. Contents of Para-4 of 

the appeal are true and correct.

5. Contents need no comments to the extent of admission, however 

rest of the Para is incorrect and misleading. Contents of Para-5 of 

the appeal are true and correct.

6. Contents of para-6 of the appeal are correct, the reply submitted to 

the Para is incorrect and misleading.
7, Contents of para-7 of the appeal are correct, the reply submitted to 

the^Para is incorrect and misleading.

GROUNDS

The Grounds (A to 0-A) taken in the memo of appeal are legal and 

will be substantiated at the time of arguments.

It is therefore humbly prayed that the appeal of the appellant may 

please be accepted as prayed for.

Appellant
Through

YASIRS^EM
Advocate High Court

AFFIDAVIT
I do, hereby solemnly affirm and declare on oath that the 

contents of the above rejoinder as well as titled appeal are true and 

correct and nothing has bee|i kept back or concealed from this 

Honouralbe Tribunal. 1
^ notary 
A public

Deponent

i:-.
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KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

No 843 /ST Dated 20 704/2018

To

The Deputy Commandant, Elite Force, 
Government of Khyber Pakhtunkhwa, 

. Peshawar.

Subject: ORDER/rUDGEMENT IN APPEAL NO- 774/2016, MR. ATTAULLAH.

I am directed to forward herewith a certified copy of Judgment/Order 
dated 04/04/2018 passed by this Tribunal on the above subject for strict compliance.

Enel: As above

REGISTER
KHYBER PAKHtWkHWA 

SERVICE TRIBUNAL 
PESHAWAR.
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