BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR,

ithyber Pakhtukhws
Serviee ‘Tribunal

PROFORMA FOR EARLY HEARING,, 292 %

Dated

3125

FORM ‘A’

To be filled by the counsel

Case Number

Appeal No: 1184/2022

Case Title Fida Hussain
........... Versus..........
Govt of KP & others
Date of Institution | 2022
Bench SB DB |~/
Case Status Fresh Pending |/

Urgency to be

clearly stated

That the Hon" ble Supreme Court of Pakistan vide order dated
07.04.2023 has directed this august tribunal to decide the
instant appeal within period of two months. It is therefore
requested that the instant appeal may kindly be fixed as early
as possible. (Copy of Judgment is attached)

Nature of the relief

That the matter-in-issue Is old one and urgent in nature
therefore request for early hearing.

| sought
Next date of haring | 13.02.2024
Alleged target date | NEXT WEEK
| Counsel for Appellant |4/ Respondent In person
Signature of Counsel/party: - |
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¢ |




BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL,

PESHAWAR

PROFORMA FOR EARLY HEARING
Form “B”
Inst:
Early Hearing No:- -P/2023
In case Service Appeal No:- 1184-P/2021

FIDA HUSSAIN VS REVENUE DEPTT: & OTHERS

Presented by Noor Muhammad Khattak, Advocate Supreme Court of
Pakistan on behalf of Petitioner/Appellant, entered in the relevant

register.
Put up along with main case

REGISTRAR

Last date fixed

Reasons(s) for last adjournment, if

any by the Branch Incharge

Date(s) fixed in the similar matter

by the Branch Incharge ,

Available dates readers/Assistant

Registrar Branch

Assistant Registrar/REGISTRAR
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BEFORE THE HON’BLE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA

PESHAWAR
Appeal No: 1184/2022.

Mr. Fida Hussain, Patwari (BPS-09),

District Kurram.
..... — T, |, || [o"- ]/ ] 4

Versus

Govt Of KP & Others..cvessesessensasvsnsssvasssssssonnnse Respondents

APPLICATION FOR THE EARLY HEARING OF THE
CAPTIONED/TITLED CASE.

R/SHEWETH.

1. That the above-captioned appeal is pending adjudication before this
Hon'ble court, which is fixed for 13.02.2024.

2. That the next date of hearing in the above-titled appeal is 13.02.2024,

which is too long, therefore request for early hearing.

7 | 3. That the Hon' ble Supreme Court of Pakistan vide order dated 07.04.2023
| has directed this august tribunal to decide the instant appeal within period
of two months. It is therefore requested that the instant appeal may

kindly be fixed as early as possible. (Copy of Judgment is attached)

4. That the matter-in-issue is old one and urgent in nature therefore request
for early hearing.

It is therefore, most humbly prayed that on acceptance of
this application the above titled appeal may kindly be fixed for
.an early convenient date.

Applicant
Through 7 .

Noor Muhammiad Khattak
Advocate Supreme Court of Pakistan
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"IN THE SUPREME COURT OF PAKISTAN o7
' (Appellate J unsdlct.on) : “ _t
. ' ' o "o
PQDSENT : ' o o
MR.. MR. JUSTICE UMA[\ ATA BANDIAL [N I :
MR. JUS’NU“ 'v‘UHrMMAD All NIAZHAR
CIVIL PETITION NO.1777 OF 2020
{Against Order judgment 24.04.2020 pabsed
by the’ peshawar High Court, Peshawar in
W.P.No. 4181-P/2018)
‘ F‘ida Hussain - o R o - ,.'.Petitiqner'
Versus
'Cluet Seu@taru 1hxber P.lkhwmchwa Divil € cLlC\Cll iat,
and others : .. Respondents

- For the Petitioner: . Inperson

For the Respondents: Mr. Aéif Hameed Qureshi, ASC
- - Respondent No. in person

Date of Heating: 07.04.2023 e

. J"UDGMENT

MUHAMMAD ALI MAZHAR, J:- Th1<‘ Civil Petition for jeave to appeal

lx; directed against the judgment dated 24.04.2020 pae.scd by . the
Peshawar High Court in W.P.No. 4181-P/2018 whereby ~the writ.

petmon filed by t the rr’sponder £ No.7 was allowed.

2. The - tré.nsicnt facts of the case¢ arc.thét the respondent No. 07 was
| appomted as Patwari on Adhoc basis on 14'09' 1988 by respondent No.
06 with the condmon that the appomtment would be -made rcgulaf:
after qualeymg ‘the Patwar ‘Training Cou1 se. from a Patwar Training
\,hool Acc ording to the petitioner, the res?ondent No.;? appeared in
me - Patwar Coul se “mnmnauon in November, © 1996, . without
' possessing the Intexmedlate Qaa‘xﬁcatxon whereas the. peutxoner was
appointed as Patwari on 1egular basis on 21.07 1996. Actufﬂly the
dispute cropped up between the petmonc; and respondent No. 07 with
* regard to the inter-se seniority as patwari. The petitioner filed Service
Appeai No. 603/2017 before the learned I Hybc—* pakhtunkhwa Service

Tribunal, Peshawar (“T% 1bunal ’\ which was allovs(,d vide its Judg,rr*bnt

on t"lc ba 5is of somc doguments came 1u discover some 1rreoularitieq

: in- the appomtment of respondent ‘\Io‘. 07, therelore, he filed a

complaint to the Chiefl Secretary, KPK, Peshawar. A fact finding ingquiry"

Colt{AS
Court of Pakistan

\siamabad

.dated 26.11.20 19. During the pendu‘lr‘y of t"xe Appeal the petitioner
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was’ conducted and as @ result thCICOf the Inquiry Officer found the

appomtment of respondent No 07 111egal and recommended
dlscxphnary action. The report was forwardeo to the respondent No. 06

. but, after due consideration, 'no action was 1n1L1atcd and the

res:pondent No 6 ﬁled the Inquu'y Report on the basis that the matter

of inter-se. sen1ont) between the parties was pendmg admdu:atwn

before the learned ’I‘rlbunal The respondent No. 2 directed the -

respondent No. 6 to comply with recommendatlon of the Inquiry

‘Ofﬁcer and conduct de novo mqun'y The 1espondent No 07, being
: : aggriev ed of the order of conductlng de novo inquiry, filed Writ Pentlon
. No. 4181-P/2018 in the learned Pesha\var High Court Wthl’l was
allowed vide impugned . Judgment dated 24.04. 2020 -with the
' ’observat.ion that direction of conductmg de rovo 1nqu1ry resulted in a

.- miscarfiage of justice.

3. The petmoner in person argued that the High Court has wronglyr

held that the petltxorrer filed the ﬁrst apphcatxon dated 21.'03.2018,, _

and the second apphcatlon on ‘the same facts, but as a matter of fact,

the petitioner in his service appeal before the Tribunal only questmned

the seniority list pubhshed in 2017, Whereas the second application

was for the implementation of the fact finding 1nqu1ry report. The
administrative order passed by the reSpondent No. 02 for conduetmg

the fact ﬁndmg inquiry was 1n acr‘ordance with law. In the revenue

hierarchy the ultimate authority is the Semor Member of the Board of
"~ . Revenue (“BOR’) then come "the Members BOR, the Director (Land

" _ Record Manual), the Comrrussmners and the Deputy Comrmssmners in

their respective capac*tles as- prov1ded in the.Land Revenue Act, 1967.

He further argued that the respondent No.06 was not justified in filing

the Fact Fmdmg. Inqurry Report instead of takmg action on it.

4. HeaId Lhe arguments In fact the bone of contentio'n in the matter
was with regard to the eligibility of- respondeot No.7 to be appointed as

a Patwari. The fact ﬁndmg inquiry was conducted but the competent

authonty was dissatisfied. with the outcome. of the inquiry, hence it -

was filed. -After the filing of the 1eport another apphcatlon was

submitted: to the respondent No 2, whert,by the 1espondent No 6 was

'dlrected to take action in view of the recommendatxons made by the

Inquiry Officer. The respondent No.7 (petmoner before the High Court),

being aggrieVed by the mluatlon of the second round of dlsmplmary

action, challeriged it in the H1gh ‘Court. The predominant d1sagreement'

_ between  the. petitioner and respondent No.7° was in essenhce

0 .ou't Assor,uate
Suprc*w CTourt of Pakus\an
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intertwined with the ﬁxanon of inter se semorlty which is also reflected.

in the 1rnpugned judgment, that when the 1ecommendauons of the

Inquny Ofﬁccr were submltted ‘to the Deputy Commissioner, he

concluded that the claim of Fida Hussain, Patwari (present pet1t10nc1)
is not sustamabie, and may be filed because he and the other Patwms
have filed servtce appeals Wthh are: pendmg in the Tnbunal The High

Court further observed- in the 1mpugned Judgrnent that the order of

filing the Inqu1ry was passed on 03.07.2018 by the Deputy

Comrmsswner ‘'which was never. phallenged by the respondent No.7
(petmoner before the High Court) but on 17 07.2018 he moved
another apphcatlon before ‘the respondent No.2 with the same

allegatlonb and, on his application, wde office order dated 08 08.2018,

the respondent No.6 was. directed to initiate further steps in the hght-

of the ;et‘ommendatlons of the Inqun'y Officer. The competent

authority was not bound to accept the recommendations of the Inquiry

Officer and the respondent Ne.6, after considering the -[acts and

circumstances. of the case a"d provldmg an oppoztumty of hearing,

ﬁled the report. The Authouzcd ofﬁcer could not impose any eonghhon

or issue directions to the competent authority to decide the matter ina

pa1tlcular manner, therefoie. the direction of proposed de novo mqulry x

was rightly not approved by the High Court. In our view also, the

holding of 1nqun'y under Civil Servant Laws on. the ‘allcgationt of

misconduct is a routine affair and a comiman phenomenon which is’
tnggexed after the issuange of a show ‘cause notice and statement of
-allegauons, and when Inqulry Report is. submitted to the competent

authonty then it is their domam thh ‘proper sense of duty, to impose

the. penalty keeping in mipd the grawty of charges, if proved, during

the _mqulry. It. is not rnandatory that iri all circumstances, the

competent authority sboqld agree ‘with the recommendatlons of th(.
Inquiry” Officer or Inquiry Comm1ttee but in case the competent
authonty dec1des to impose a peflalty greater than that recommended
by the Inquiry Officer then obv1ously some reasons are to be a531gned
with proper application of rnmd after provxchng a right of personal
hearmg to the accused and in case the competent authority decides to

file the Inqmry Report without taking any ‘action thereon, with proper

‘reasonmg, then obviously m this second lmb there would be no

juetificatiori ‘to expect a de novo 1nqu1ry to start from scratch in each

and every case w1thout any Iawfu _]L1°.t1ﬁ(‘at10”1

5. ’l‘he 1espondent No.7 has also ﬁled C.M.A. No. 52°1;2022 which

reflects that the pet_moner had f_hed Execution Petition No.57/ 2020 in

S >surt Asscciate
- Supreme Court of Pakistan
L L , {slamabad
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his Service " Appeal No 603/2017 before the Tribunal for the

lmplementatlon of the order, which was dxsposed of on 15.07. 2022

with thé observation that, ‘in the ‘Tribunal’s judgment dated

26, 11 2019 the impugned seniority hst ‘of the year 2014-15 was set
a51de and’ the respondents were directed to draw a fresh seniority list

and, as a consequerce thereof the respondenbdepaumcnt wthP '
following Lhe ‘procedure lald down in Section 8 of the Khyber
Pakhtunkhwa ‘Civil Servants. Ac., 1973 read with Rule 17 of the
‘Khyber Pakhtunkhwa L,ml Servants (Appointment, Promotion &
Transfer) ‘Rules, 1989 issued the seniority list on 18.01.2022 with
wluch the petmoner was not saUsflcd at all. The ieameo Tribunal held
that the judgment dated 26. 11 2019 has- been zmplemented by the
rescondents according to its spmt and 1f the petitioner is aggrieved by
the seniority list dated 18.01. 2022, it gives a fresh cause of action to

" the petitioner, Who is at liberty to approach the competcnt forum, if he -

iz so advised.

6. Alter. argumg at some length, the petitioner admitted that his
Service Appeal No.1184/2022- is pcndmg before the Tr1buna1 with
regard to the fixation of inter se seniority, so he submits that he would
be :satisfied if some. d1r(,ct10ns are 1ssued to fhe learnied -Tribunal to
décide his pending appeai exped1tlou§ly to whl,ch the respondent No.7

.and his learned cournsel also concede.

7:In the wake of the above dlscuss1on, although we do not find any
. irregularity or perversm} in t"u, impugned judgment passed by the.

‘learned High Court but at the same time we feel it is appropriate to
dlsposc of this Civil Petmon with the ‘direction to the learned Khyber
Pakhtunhhwa bervme Tribunal to decide fhc pendmv appeal of the

petltxoner within a pcnod of two months after recemng a copy of this

<t o

Judgment The petmon is d1spos<.d of accordmgly

enior Cou ssocxam
Suﬂmﬂe Court of Pakisten
is mbdﬂ:

P '
a;:&7iw

b .




