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FORM OF ORDER SHEET

Execution Petition No. . 140 /2015

“1'S.No. Dafe of order. Orderor'"c'-)_‘ther_proceedings with signature of judge or Magistrate
) proceedings. - 3 ‘
1 2 3 -'
1‘ 24.11.2015 The Execution Petition submitted by Syed Iftikhar Hussain
‘ through Mr. Khaled Rehman Advocate may be entered in the relévant
Register and put up to the Court for proper order please. )
WA
_ A~ REGISTRAR
2- This Execution Petition be put up before S. Bench
on... 28! 3
FT
CHAIRMAN a
!
~ !
26.11.2015 Counsel for the petitioner present. Notice to

respondents be issued for 12.2.2016 before S.B.
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GOVERNMENT OF KHYBER PAKHTUNKHWA
COMMUNICATION & WORKS DEPARTMENT

No. No. SOE/C&WD/13-9/2012
Dated Peshawar, the March 10, 2016

TO ~ : ;
Syed lftikhar Hussain
B Ex- Sub Engineer
C&W Department
(Now compulsory retired)
Village & P.O. Kubat Shah Khel Zeran

Kurram Agency

Subjectt =~ SERVICE APPEAL NO. 604/2012 --- SYED_IFTIKHAR HUSSIAN VS
GOVT OF KHYBER PAKHTUNKHWA THROUGH CHIEF SECRETARY
CIVIL SE SECTT PESHAWAR & OTHERS,

| am curected to refer your Appeal/petition dated 20.01.2012 for withdrawal of
your major pénalty of “Compulsory Retirement besides recovery of'_ Rs.9,27,840/-

- which was re-examined in light of Service Tribunal Judgment dated 11.09.2015 and
submitted to the Competent Authority (Chief Minister). The Competent Authority has 1
rejected your appeal on the reasons that the i mqunry committee has clearly mentioned i in : {
the recommendatlons of the inquiry report that it seems ;rregularltles have been made in '
the payment. The payment to the structure was not allowed at all. The accused could
not present any proof of sanction to that effect. Moreover, payment on slips shows that _
every inch of it was full of slips, which is rather nmprobable o happen Moreover the Sub ' ‘ i
Engineer (S.litikhar Hussain) and XEN (Muhammad Pervalz) have passed the bills "
involved in the scheme and avoided authorization from Competent Authority by splitting’

. the expenditure. Moreover the report of Ehgr. ‘Muhammad Tassaduq the then XEN '»
C&W FATA Highway Division Lower/Central Kurram Agency was also considered
during the process of their appeals being rejected on the basisv as the appellants have
added no fresh grounds worth consideration.

2. Youare hereby informed accordingly.

SECTION OFFICER (Estb)
Endst even No. & date '

Copy forwarded to the:
1." Registrar Service Tribunal Khyber Pakhtunkhwa Peshawar
’ 2. PSto Secretary C&W Department, Peshawar
. SECTION OFF|CER (Estb) -4
A
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ﬁiﬁFﬁRE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Execution Petition No._[ljo 12015

, : IN . | {
Service Appeal No. 604 /2012 %
87 Broviy, g
62 Tribun <4
Syed Iftikhar Hussain, | | im" ’i";’f-% y
| Ex-Sub Engineer Highway Division - _ ' m&“w B
| Kurram Agency, Parachinar : K ' 4
| R/o Zairan qubadshah Khel, =
Kurram Agency Parachinar...... . e e Petitioner
' Versus _ | -1
, | . 1. The Govt. of Khyber Pakhtunkhwa through ,1
- - . Chief Secretary, Civil Secretariat, Peshawar g
2. The Secretary to Govt. of Khyber Pakhtunkhwa " 3
- Communication & Works Department, o
| ‘ Civil Secretariat, Peshawar................ e Respondents E
Execution Petition for directing the Respondents to implement the 4
judgment of the Hon'ble Tribunal dated 11.09.2015 pa.ssed in Service
. Appeal No.604/2012. S | ‘
Respectfully Sheweth,
1.- That petitioner had filed Service Appeal No.604/2012 before
this Hon’ble Tribunal which was disposed off vide Judgment
dated 11.09.2015 (Annex:-A) in the following terms:
“For’ the reasons stated above, tire Tribunal is
constrained to - set aside order dated 11.05.2012
passed by the appellate authority and to remand the
case to the appellate authority with direction to
examine the case in its entirety and to decide the
appeal strictly in accordance with Rule-5 ibid. The
appeal be decided within sixty days of the receipt of
this order. Parties are left to bear their own costs.
~ File be consigned to the record.”
43
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2. That after the Judgment ibid, the petitioner moved an
application dated 17.09.2015 (Annex:-B) to Respondent No!2

for compliance of the Judgment of the Hon'ble Tribunal and

moreover, the Judgment has also been transmitted to both
Respondents by the Registrar of the Hon’ble Tribunal but so far
they have not implemented the same without any justification

muchless lawful.

3. That the Respondents have also processed the case for filing

CPLA before the Apex Court but it was declared as unfit for the

same; therefore, now there is no other way out except to

implement the Judgment in its letter and spirit but Respondents

. are delaying the process by dilly dally tactics. -

4. That since the Respondents failed to honour the judgment
..«  within the prescribed timeline granted by the Hon’ble Tribunal, -
therefore, they have violated the lawful directions issued by the
competent couﬁ of law and hence liable for the consequential

effects prescribed by the law.

It is, therefore, humbly prayed that Execution proceedings may
kindly be initiated against the Respondents for implementation of the

judgment of the Hon'ble Tribunal.

Advg<ate, Peshawar

Dated: 23.11.2015

Affidavit

A L e
DN | SR | oy

1, Syed Iftikhar Hussain, Ex-Sub Engineer Highway Division
Kurram- Agency, Parachinar. R/o Zairan gubadsheh, Khel, Kurram Agency
Parachinar, do hereby affirm and declarceil gatMiatfiaet
are true and correct to the best of my Jf %W]’ 7€ and DoAYy
concealed from this Hon’ble Tribunalf’
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' BEFORE THE KHYBER PAKHTUNKHWA SERVICE,TRIBUNAL o
PESHAWAR Vo v

O\

o,

Appeal No. ép({ /2012

Sayed Iftikhar Hussain EX Sub Engineer nghway D1v1s.1on

Kurram Agency, Parachinar R/O Zeran qubadshah khell Kurram
Agency Parachinar............... T Appellant.

VERSUS ST

t

o |
1. Government of Khyber Pakhtunkhwa through Chief

Sec'retary, Civil Secretariat Peshawar.

2. Secretary to governmént of Khyber Pakhtunkhwa,
Communication & Works (C&W) Peshawar.
3. Adcilitional Secretary FATA, Fata Secretariat Warsak Road

Peshawar..........c.cccceen..... T e Respondents.

/LAPPE’AL U/S SECTION 10 OF REMOVAL FROM SERVICE
/. (SPECIAL POWERS) ORDINANCE 2000 AGAINST ORDER
fé,»:z DATED 17/01/2012 AND ORDER DATED 11/05/2012
{;WHEREBY THE COMPETENT AUTHORITY IN EXERCISE

JOF POWERS CONFERRED BY SECTION 3 OF KPK
% REMOVAL _FROM _SERVICE (SPECIAL _ POWERS)
. ORDINANCE 2000 IMPOSED THE MAJOR PENALTY OF
“COMPULSORY RETIREMENT FROM SERVICE BESIDES
RECOVERY _OF RS.9,27,840” AND THEREAFTER
DEPARTMENTAL APPEAL OF THE APPELLANT WAS

'REJECTED VIDE ORDER DATED 11/05/2012.




@ -

11.09.2015 - . Appenant with counsel (Mr. Khalid Rahman, Advocate)’
o and Semor Government Pleader (Mr. Usman Ghani) for the
respondents present Arguments heard and record perused Vlde :
our detalled Judgment of to- day in connected appeal No. 585/2012,
. Muhammad Pervez Versus- the Government of Khyber
Pakhtunkhwa through Chief Secretary, Civil Sectt. Peshawar etc.”
this appeal is also dlsposed off as per detailed judgment. Partles

Qe,’. are left to bear their own costs. File be consxgned to the record.

HoNotn2ED
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Sr. No. | Date of order/ | Order or other proceedings with signature of Judge/
proceedings | Magistrate
1 2 3
1. ‘ C
KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR.
Service Appeal No. 585/2012
Muhammad Pervez Versus the Government of Khyber .
Pakhtunkhwa through Chief Secretary Civil Sectt.
Peshawar . :
JUDGMENT
11.09.2015 PIR BAKHSH SHAH, MEMBER .- Appellant with

counsel (Mr. Khalid Rahman, Advocate) and Senior

Government Pleader (Mr. Usman Ghani Mérwat) for the

I

respondent-department present.

2. Besides recovery of a sum of Rs: 18,55,680/-
. |

from the appellant, he was also compulsorily retired from

service vide impugned order of the combetént authority
dated 12.1.2012. The appellant Muhammad Pervez at the
relevant time was posted as Executive Enginéer Highway
Division Kurram Agency, C&W Department. Thé

following charges were leveled against him:-

I.  You have made fudge payment amounting to Rs.
23,86,863/- to the contractor on old structures i.e.
retaining walls, toe walls etc. thfe above noted
scheme constructed in 2006-07 as an ADP scheme
and none of the fresh structures taken in MB were
at site. 5

ii. You have made fudge payment out of AOM&R
funds during 2009-10 to the contractor but no
'visited these roads for verification/inspection and
the measurements have been supplied by the
Munshi of the contractor. '

iii. You have made fudge payment amounting to Rs.
27,83,520/- on removal of heavy slips but all the
roads were found full of heavy slips.

A\



The enquiry committee comprising of Engineer Shahid

Hussain, then Director (P&M), C&W Department,
Peshawar_ and Mr. Zariful Mani(PCS SG)PPHI, FR, |
Peshawar conducted the enquiry and submitted tileir report
available on record. Consequently; the competen‘;c authority
issued final show cause notice to the appellant to which he.
suBmitted his reply. The competent authority l‘n the light of
material before him imposed the penalty of recovery and
compulsory retircﬁnent on the appellant against which he
submitted departmental appéal. It appears fror:n record that
in response to this departmental appeal, :Executive
Engineer Kurram was directed to personally visizt the spot
and submit the report. His report bearing I\IIo 1565/PF,
dated 07.3.2012 is also on rgcord. The appellallte authority,
however, rejected departmental appeal of the :appellant
vide his order dated 11.5.2012, hence this app:eal under
Section 4 of the Khyber Pakhtunkhwa Service Tribunal |

Actg,1974.

3. The learned counsel for the appellant submitted
that no regular enquiry was conducted against the-appellant
because no witness wﬁs examined nor physical iﬁspection
of the spot was made but the report was prepared by the
committee in its office and which report is al;so not in
accordance with the requirements of Section 5 of the

Khyber Pakhtunkhwa Removal from Service (Special




Powers) Ordinance, 2000. It was further st;bmitted the;t
even the enquiry committee vide its letter No
D(P&M)/C&W/l -31/2011, dated 02.6. 2011 recommended
that the penalty of censure with respect to charge No.1 and
reduction to a lower post/grade in time scale )thh respect
of charge No. (iii) be imposed against t};e appellant
whereas charge (i) has been held not progved but the

penalty imposed is contravention of this recommendation.

It was further submitted that so far recommenaation No. 5
for penalty in the enquiry report is conCe@ed S0 thi§
recommendation is beyond the scope of the charge sheet;
for the reason that this recomme_ndation ﬁerfains to Vthe%
alleged splitting of the bills which is none of cﬁarges in the

charge sheet. In this regard it was also submitted that the

enquiry committee also recommended action ‘against the

Divisional Accounts Officer with respect to allegation of
splitting of the bills but no action has been taken against'
him and thus the appellant has been discriminated. That the
mode of enquiry, through questionnaire is not appreciated
by the august apex court of the country but inithe instant '

case, the enquiry was made through questionnaire. That

major penalty has been imposed on the appellénts but the
samé is without any regular elnquiry. That no 6pportunity
of personal hearing has;been provided to the appellant. The
learned counsel finally submitted that the matter involved

factual contro'versy which could not be resolved without




process of regular enquiry in accordance with Section v5;of
the Khyber Pakhtunkhwa Removal from Service (Special
Powers) Ordinance, 2000 but it is evident.that the same
was not complied with and that no recom!me_ndation of the
impugned penalty has been prescribediby the enquiry
officer. In support of his contentions the learned cbuh_sel
for the appellant relied on 2009-PLC (C.S)19, PLJ 2005-
Supreme Court-113, 1993-SCMR-1440, 2608-PLC(C:S)
786 and 2007-SCMR-963. Finally he submitted that the
appellant is innocent, therefore, the apl‘::aeal may .be

accepted and the penalty removed.

4. The leamed Sr.GP resisted the appeal by statiﬁg
that the charges except charge No. 2 havé been proved
against the appellant. That the appellant was associated in
the enquiry proceedings and he has been given full chance
of defence. It was further staté:d that all codal forrhaliti'es :
for proceedings against the appellant have been complied
with and that enquiry through questionnaire';is also a valid
mode of enquiry. Reliance was placed on ;2005-SCMR-

1802.

5. We have considered the submissions of the
learned counsel for the éppellant & learned Sr.G.P for the
respondent department and carefully gone through the

record with their valuable assistance.




6. Report of the departmental enquiry committee
shows that the committee has not physically jnspected thé
spot. When in response to departmental al:opeal of thAe
appellant then XEN Kurram was directed to report Who
reported vide his letter No. 1565/PF, dated 07. 3 2012 (copy
available on file as annexure-J) that all 1s well The
Tribunal does not find ‘any reason in the order of th':e

appellate authority as to why and for what-reasons thi‘s
report was ignored. Similarly, the record shqws that thejn 2
XEN Kurram vide his letter dated 14.1.2011, after
inspection of the spot reported that all works was complete;
the same also seems to-have not been take;l inéo account by
| the appellate authority. This being so, we have carefully

|
11.5.2012 by way of which the appeal of the appellant has

gone through order of the appellate authority dated

| :
been rejected but we are unable to find it having any
reason for such rejection in contemplation of Section 24-A

of the General Clauses Act. Further this rejection order is

also not in accordance with the 'requirementsé of rule-5 of
the Khyber Pakhtunkhwa Civil Servants (Appeal) Rules,
1986 which is here below reproduced for facilitation of

reference:-

“S. Action by the appellate authority.---(1) The
appellate authority, after making such further inquiry
or calling for such information or record or giving
the appellant an opportunity of being heard, as it
may consider necessary, shall determine-

(a) Whether the facts on which the order appealed
against was based have been established;




(b) Whether the facts established afford sufficient
ground for taking action; and

(c) Whether the penalty is excessive, adequate or
inadequate

and after such determination, shall confirm, set aside
or pass such order as it thinks proper; provided that

 no order increasing the penalty shall be passed
without giving the appellant an opportunity of
showing cause as to why such penalty should not be
increased.

(2) The competent authority against whose order an
appeal is preferred under these rules shall give effect
to any order made by the appellate authority and

shall cause the order so passed to be communicated
to the appellant without undue delay.”

7. For the reasons stated above, the Tribunal is
constrained to set aside order dated 11.5.2012 passed by
the appellate authority and to remand the case to the
appellate authority with direction to examine the case in its
entirety and to decide the appeal strictly in accordance with
rule 5 ibid. The appeal be decided within 60 days of the
receipt of this order. Parties are left to bear their own costs.

File be consigned to the record.

8. This jucigme_nt will also dispose of another connected
appeal bearing No. 406/2012, titled “Sayed Iftikhar Hussain
Versus Government of Khyber Pakhtunkhwa through Chief
Secretary, Peshawar etc.”,  involving common facts and

question of law, in the same manner.
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A‘x’::;:’l” ‘. ‘ .
,{66 The Secretaryvto Govemment of ' ' /
i\ Khyher P:llshlunluhw.l C&W Department ) /
\ Peshawar ' (8
AN

SUBJECT: REQUEST FOR RE-INSTATEMENT IN SERVICE WITH ALL

»'Wzs Jt'

BACK BENEFITS

Dear Sir, .

It is submitted that the undersigned while, working as Sub-Engineer in
office of the Executive -.Engince;, Highway Division, Kuram at Parachinar was
compulsorily retired from Govt: Service on 12-01-2012 on the basis of involvement in an
inquiry case regarding miss-appropriation in public ex-chequer in the above Division, due
to which I approached Service Tribunal with the prayer that the said impugned order may

be set-aside and to be re-instated in Gove: service with all back bencelits.

o Now the Service Tribunal has decided the case on 11-09-2015 and set-aside
the impugned order dated 12-01-2012 and further directed to remit the case to the
competent authority for conducting Department-novo inquiry strictly in accordance with
law and rules. Hence the court re-instated the undersigned in service for the purpose of

inquiry proceedings (copy attached).

It is therefore, requested to implement the Service Tribunal judgment dated
11-09-2015 and re-instate the lllldblblgllbd in service in C&W Department from the date
of compulsory retirement from Govt: Serviee i.c 12-01-2012 with all service back

benefits.-

Your’s faithfully

Dated: 17-09-2015 Hfser
(Syed Iftikhar Hussain)
Sub-Engineer Highway Division,
Kurram Parachinar

@(JW AP m/ﬁw ?’@z@”;f‘ “

£h
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WAKALAT NAMA

IN THE COURT OF VD U s Devine Iz @MQ %@w :

7 : ~ " | »
Jé Yy ‘gé/ / / /L’ ‘Zh@/ /' / ULz Appellant(s)/Petitioner (s)
VERSUS
e Gosrof Hon i ok

Respondent(s) |

I/'We do hereby appoint
Mr. Khaled Rehman, Advocate Supreme Court of Pakistan in the above
mentioned case, to do all or any of the following acts, deeds and things.

. To appear, act and plead for me/us in the above mentioned case in
this Court/Tribunal in which the same may be tried or heard and
any other proceedings arising out of or connected therewith.

2. To sign, verify and file or withdraw all proceedings, petitions,
appeals, affidavits and applications for compromise or withdrawal
or for submission to arbitration of the said case, or any other
documents, as may be deemed necessary or advisable by them for
the conduct, prosecution or defence of the said case at all its stages.

3. To receive payment of, and issue receipts for, all moneys that may
be or become due and payable to us during the course of
proceedings. - '

AND hereby agree:-

a. That the Advocate(s) shall be entitled to withdraw from
the prosecution of the said case if the whole or any part
of the agreed fee remains unpaid.

In witness whereof I/We have signed this Wakalat Nama
hereunder, the contents of which have been read/explained to
me/us and fully understood by me/us this

9 puuss.

Signature of Exccutants

wireme Court of Pakistan

3-D, Haroon Mansion
Khyber Bazar, Peshawar
Off: Tel: 091-2592458



~ BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

. | Execution Petition No. /L{’D /2015
‘ IN |
Service Appeal No. 604 /2012

Syed Iftikhar Hussain,

Ex-Sub Engineer Highway Division

Kurram Agency, Parachinar

R/o Zairan qubadshah Khel,

Kurram Agency Parachinar...... ........oooiviiiiiiniiinn Petitioner

Versus

1. - The Govt. of Khyber Pakhtunkhwa through
Chief Secretary, Civil Secretariat, Peshawar

2. The Secretary to Govt. of Khyber Pakhtunkhwa -
Communication & Works Department,
Civil Secretariat, Peshawar.....................oveeee. Respondents

Execution Petition for directing the Respondents to implement the

judgment of the Hon'ble Tribunal dated 11.09.2015 pa'ssed in Service
Appeal No.604/2012.

Respectfully Sheweth,

1.  That petitioner had filed Service Appeal No.604/2012 before
this HQn’ble Tribunal which was disposed off vide Judgment
{iated 1%1.09.2015 (Annex:-A) in the following terms:

“For the reasons stated ' above, tire Tribunal is |
constrained to set (I;SHIL “order dated 11.05.2012
passed by the appellate authority and to remand the
case to the appellate auihority with direction fo
examine the case in ity entirefy and fo decide the
appeal strictly in accardance with Rule-5 ibid. The
appeal be decided within sixty days of the receipt of
this order. Parties arc I(’ff to hear their own costs.
File be consigned to th record "




2. That after the Judgment ibid, the petitioner moved an
application dated '17.09.2015 (Annex:-B) to Respondent No.2
for compliance of the Judgment of the Hon'ble Tribunal and
moreover, the Judgment has also been transmitted to both
Respondents by the Registrar of the Hon’ble Tribunal but so far
they have not implemented the same without any justification

muchless lawful.

3. That the Respondents have also processed the case for filing
CPLA before the Apex Court but it was declared as unfit for the
same, therefore, now there is no other .way out except to
1mplement the Judgment in its letter and spirit but Respondents

are delaymg the process by dilly dally tactics.

4. That since the Respondents failed to honour the judgment
within the prescribed timeline granted by the Hon’ble Tribunal,
therefore, they have violated the lawful directions issued by the
competent court of law and hence liable for the consequential

effects prescribed by the law.
It is, theretore, humbly prayed that Execution proceedings may

kindly be initiated aoamst the Respondents for implementation of the

Judgment ol the Hon' ble Iribunal.

Through

: ’. Advgw\te, Peshawar P
Dated: 23.11.2015 .
Afﬁdavnt

I Syed Iftikhar Hussain, Ex-Sub Eng1nee1 Highway Division
Kurram Agency, Parachinar. R/o Zairan’ guhasshal

are true and correct to the best of my
concealed from this Hon’ble Tnbuna ‘
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Sayed Iftikhar Hussain Ex: Sub Engineer Highway Division,

Appeal No. 59[1 /2012

Kurram Agency, Parachinar R/ O Zeran qubadshah khell Kurram
. Agency Parachinar............... cerenie P PPPP Appellant.
|

VERSlUS '

1. Government of Khyber Palxhtunkhwa through  Chief

Secretaly Civil Secretarlat Peshawar

2. Secretary to ‘governmenti of Khyber Pakhtunkhwa,

Corpmuﬁication & Works (C&W) Peshawar.

3. Adcilitional Secretary FATA, iFa.ta Secretariaf Warsalk Road
Peshawar..........cccoocuvvivnnnn, e, Respondents.
: |
oy /LAPPEL&L U/S SECTION 10 op REMOVAL FROM SERVICE
(SPECIAL POWERS) ORDINANCE 2000 AGAINST ORDER
’. DATED 17/01/2012 AND ORDER DATED 11/05/2012
DN :WHEREBY THE COMPETENT AUTHORITY IN EXFRCISE
JOF POWERS CONFERRED BY SECTION 3 OF KPK‘
REM(!)VAL FROM SERVICE (SPECIAL POWERS)
,'ORDINANCE 2000 IMPOSED THE MAJOR PENALTY OF
“COMPULSORY RETIREMENT FROM SERVICE BESIDES
RECOVERY OF _RS.9, 27, 840” AND THEREAFTER
DEPARTMENTAL APPEAL OF THE APPELLANT WAS

| REJECTED VIDE ORDER DATED .1/05/2012.
|
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Date of order/ | Order or other proceedings with signature of J udge/
proceedings

Magistrate

2

3

11.09.2015

KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
'PESHAWAR.

Service Appeal No. 585/2012

Muhammad Pervez Versus the Government of Khyber
Pakhtunkhwa through Chief Secretary Civil Sectt.
Peshawar .

JUDGMENT

PIR BAKHSH SHAH, MEMBER.-  Appellant with

counsel (Mr. Khalid Rahman, Advocate) and Senior
Government Pleader (Mr. Usman Ghani Marwat) for the

respondent-department present.

2. Besides recovery of -a sum‘of Rs: 18,55,680/-

from the appellant, he was also compulsofily retired from
|
_ e
service vide impugned order of the competent authority

dated 12.1.2012. The appellant Muhammad Pervez at the
relevant time was posted as Executive Engineer Highway
Division Kurram Agency, C&W Department. The

following charges were leveled against him:-

i.  You have made fudge payment amounting to Rs.
23,86,863/- to the contractor on old structures i.e.
retaining walls, toe walls etc. the above noted
scheme constructed in 2006-07 as an ADP scheme
and none of the fresh structures taken in MB were

. at site. ' ] "

ii. You have made fudge payment out of AOM&R
funds during 2009-10 to the contractor but no
“visited these roads for verification/inspection and
the measurements have been supplied by the
Munshi of the contractor,

lil. You have made fudge bayment amounting to Rs.
27,83,520/- on removal of heavy slips but all the

roads were found full of heavy slips,




The fnquiry committee comprising of Engineer Shahid

Hussain,

then Director (P&M), Cc&w Department

Peshawar and -Mr, Zarify] Mani(PCS SG)PPHI, FR,

Peshawar conducted the enquny and submitted thelr report '

avallable on record. Consequently the competcnt authority

issued final show cause notice to the appellant to which he

submitted hig reply,

The competent authority in the light of

material before him imposed the penalty of recovery and

compulsory retirement on the appellant against which he

submitted departmenta) appeal. It appears from record that

in response (o this

depurtmental appeal, l:xecunve

Engineer Kurram was directed to personally visit the spot

1
and submit the reéport. His report bearing I\]IO 1565/PF,
dated 07.3.2012 is also on record. The appellate authority,
l
however, rejected departmenta] appeal of the - -appellant

vide his order dated 11.5.2012, hence this appeal under

Section 4 of the Khyber Pakhtunkhwa Service Tribunal
Actg, 1974,

3. The learned counse] for the appellant submitted \
thal No regular enquiry was conducted against the.appellant

because no witness w'as examined nor physical inspection

of the epot was made but the reéport was prepared by the

committee in its office and which report is also not in

accordance with the requirements of Section 5 of the

| Khyber Pakhtunkhwa Removal from Service: (Special




the *OQUIry  committee vide it

D&Mycaws1-31 0, 1, dated 02.6.201 recommended

that the: benalty of censure with respect to -cjlarge No.1 and

. . . | ’
reduction tg g lower post/grade in time scale with respect

1
| .
whereas charge (ii) has heen held  nog Proved by (he

benalty imposeq is Contraventjo

n of this fecommendatiop
It was furthep submiltc‘:_d that so f



Powers) Ordinance, 2000 but it is evident that the same

was not complied with and that no recomﬁlendation of the
impugned penalty has been prescribed by the enquiry
officer. In support of hlS contentions the learned counsel
for the appellant rehed on 2009-PLC (C.8)19, PLJ 2005.
Supreme Court-113, 1993. SCMR-1440, 2003- -PLC(C.S)
786 and 2607—SCMR-963 Finally he submltted that the
appellant js innocent, therefore, the appeal may be

accepted and the penalty removed,

4, The learned Sr.Gp resisted the I_':lppeal by stating
that the charges exeept charge No. 2 have been proved
against the appellant. That the appellant v:vas associated in

|
the enquiry proceedings and he hag been given ful] chance

of defence. It was further stated that a]] codal formalities

for proceedings against the appellant have been complied
with and that enquiry through questionnaire 1s also a valid

mode of enquiry. Reliance was placed on 2005-SCMR-

1802

5 We have conszdered the submissions af the
learned counsel for the appeHant & learned Sr.G.p for the
respondent department and carefully gone throu0h the

record with their vaIuabIe assmtance




Report of the departmenta] €nquiry committee
shows that the committee has not physically inspected the
spot. When in Tesponse to departmenta] appeal of the
appellant then XEN Kurram was directed to report who
reported vide his letter No. 1565/PF, dated 07. 3 2012 (copy
available on file ag annexure-J) that all is well The

Tubunal does not find any reason in the order of the

appellate authonty as to why and for what reasons thlS

report Was ignored, Similarly, the record shows that then '

| XEN' Kurram vide hlS letter dated 14.1 2011, after
; inspection of the spot reported that al] works was complete

| the same also seems to have not been taken mto account by

/

| the appellate authorrty. ThlS being so, we have catefully

gone through order of the appellate authorxty dated

11.5.2012 by way of Wthh the appeal of the appellant has
been rejected but we are unable to ﬁnd it having any
reason for such rejection in contemplation o’:f Section 24-A
of the Genera] Clauses Act. Further this re{;'ection order is
also not in accordance with the requirements of rule-5 of
the Khyber Pakhtunkhwa Civil Servants (Appcal) Rulcs

1986 which is here below reproduced for facilitation of
reference.-

“S. Action by the appellate authority.---(1) The
appellate authority; after making such further mquir_y
or calling for such mformatmn or record or giving
the appellant an opporrumty of being heard, as it
may consider necessary shall determme-

(a) Whether the facts on which the order appealed
against was based have been established;




(b) Whether the facts established afford sufficient
ground for taking action; and

(¢) Whether the penalty is excessive, adequate or
inadequate |

and after such determination, shall confirm, set aside
or pass such order as it thinks proper; provided that
no order increasing the penalty shall be passed
without giving the appellant an opportunity of
showing cause as to why such penalty should not be
increased.

(2) The competent authority against whose order an
appeal is preferred under these rules shall give effect
to any order made by the appellate authority and
shall cause the order so passed to be communicated
to the appellant without undue delay.”

7. For the reasons stated above, the Tribunal is

T

constrained to set aside order dated 11.5.2012 passed by
the appellate aufhority and to remand the case to the

appellate authority with direction to examine the case in its

NN entirety and to decide the appeal strictly in accordance with
N \R:\ ™
\\/ § rule 5 ibid. The appeal be decided within 60 days of the
N '
N receipt of this order. Parties are left to bear their own costs.
\h File be consigned to the record.

8. This judgment will also dispose of another connected

appeal bearing No. 406/2012, titled “Sayed Iftikhar Hussain

)

j m, \
e T, Versus Government of Khyber Pakhtunkhwa through Chief
: Secretary, Peshawar etc.”, involving common facts and.

question of law, in the same manner.
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SUBJECT: RFOUEQT FOR RE- lNSlAlLMl CNTIN SERVICE WITH ALL
- BACK BENEFITS '

Dear Sir, '
It is submitted that the undersigned while working as Sub-Engineer in

office of the Executive Engineer, Highway Division, Kuram at Parachinar was

compulsorily retired from Govt: Service on 12-01-2012 on the basis of involvement in an

inquiry case regarding miss-appropriation in public ex-chequer in the above Division, due
to which I'approached Service Tribunal with the prayer that the said impugned order may

be set-uside and to be re-instated in Govt: service with all back hcuc'lils.

Now the Service Tribunal has decided the case on 11-09-2015 and set-aside
the lmpugned order dated 12-01-2012 and further directed to remit the case to the
competent authority for conducting Department-novo inquiry strictly in accordance with
law and rules. Hence the court re- mstated the undersigned in service for the purpose of

mqulry_ proceedings (copy attached).

It is therefore, requested to implement the Service Tribunal |udgmcnl dated
[1-09-2015 and re-instate the undersigned in service in C&W l_)cpau'lmcnl from the date
of compulsory retirement from Govly Service ie 12-01-2012 with ali service back

benefits.

Ypur’s faithfully

Dated: 17-09-2015

(Syed Iftikhar Hussain)
-Engineer Highway Division,
Kurram Parachinar

Sub




