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12.02.2016 'k'Petitioner with counsel, M/S Saleem Shah, Supdt. and 

Kifayatuilah, AO alongwith AddI: A.G for respondents present. 

Requested for adjournment. Last opportunity granted. To come up 

for implementation report on 1.4.2016 before S.B.

I»■

7\A/ith
Chai^an • 

Learned counsel for Ir.e
with counsel and Mr. Naveed Junior Clerk 

respondents present.
i;Petitioner01.04.2016

•?.- V

informed the Tribunal that
AddI Tribunal stoodorder of the

I of execution petition. Disposed of
\

Xpetitioner

lemented. Requested for dispose
N

imp

accordingly. File be consig
ianedtothe record room
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FORM OF ORDER SHEET
Court of

/
140 72015Execution Petition No.

Order or other proceedings with signature of judge or MagistrateDate of order, 
proceedings^

S.No.

321 ••

The Execution Petition submitted by Syed Iftikhar Hussain 

through Mr. Khaled Rehman Advocate may be entered in the relevant 

Register and put up to the Court for proper order please.

24.11.20151

REGISTRAR

lit up before S. BenchThis Execution Petition be2-

on

CHAIRMAN

26.11.2015 Counsel for the petitioner present. Notice to 

•espondents be issued for 12.2.2016 before S.B.

ChitFman

im
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GOVERNMENT OF KHYBER PAKHTUNKHWA 
COMMUNICATION & WORKS DEPARTMENT

No. No. SOE/C&WD/13-9/2012 
Dated Peshawar, the March 10, 2016

1

TO
Syed Iftikhar Hussain 
Ex- Sub Engineer 
C&W Department 
(Now compulsory retired)
Village & P.O. Kubat Shah Khel Zeran 
Kurram Agency

•y.

SERVICE APPEAL NO.604/2012 — SYED IFTIKHAR HUSSIAN VS
GOVT OF KHYBER PAKHTUNKHWA THROUGH CHIEF SECRETARY
CIVIL SECTT: PESHAWAR & OTHERS.

Subject:

I am directed to refer your Appeal/petition dated 20.01.2012 for withdrawal of 
your major penalty of “Compulsory Retirement besides recovery of Rs.9,27,840/-“ 
which was re-examined in light of Service Tribunal Judgment dated 11.09.2015 and 

submitted to the Competent Authority (Chief Minister). The Competent Authority has 

rejected your appeal on the reasons that the inquiry committee has clearly mentioned in 

the recommendations of the inquiry report that it seems irregularities have been made in 

the payment. The payment to the structure was not allowed at all. The accused could 

not present any proof of sanction to that effect. Moreover, payment on slips shows that 
every inch of it was full of slips, which is rather improbable to happen. Moreover the Sub 

Engineer (S.Iftikhar Hussain) and XEN (Muhammad Pervaiz) have passed the bills 

involved in the scheme arid avoided authorization from Competent Authority by splitting 

the expenditure. Moreover the report of Engr. Muhammad Tassaduq the then XEN 

C&W FATA Highway Division Lower/Central Kurram Agency was also considered 

during the process of their appeals being rejected on the basis as the appellants have 

added no fresh grounds worth consideration.

?

r

!•

2. You are hereby informed accordingly.

SECTION OFFICER (Estb)
Endst even No. & date
Copy forwarded to the:

1. Registrar Service Tribunal Khyber Pakhtunkhwa Peshawqr

2. PS to Secretary C&W Department, Peshawar>

SECTION OFFICER (Estb) ;5
///,
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Execution Petition No. /^P /2015
IN

Service Appeal No. 604 /2012 1
1

sa Tribiit -^4

Syed Iftikhar Hussain,
Ex-Sub Engineer Highway Division 
Kurram Agency, Parachinar 
R/o Zairan qubadshah Khel, 
Kurram Agency Parachinar...........

V-ij

n

Petitioner

^ r;Versus

1. The Govt, of Khyber Pakhtunkhwa through 
Chief Secretary, Civil Secretariat, Peshawar ':'S

iThe Secretary to Govt, of Khyber Pakhtunlchwa 
Communication & Works Department,
Civil Secretariat, Peshawar................... ............

2.

Respondents

Execution Petition for directing the Respondents to implement the 

judgment of the Hon’ble Tribunal dated 11,09.2015 passed in Service 

Appeal No.604/2012.

s

%
Respectfully Sheweth,

1. That petitioner had filed Service Appeal No.604/2012 before 

this Hon’ble Tribunal which was disposed off vide Judgment 

dated 11.09.2015 (Annex:-A) in the following terms:

**For the reasons stated abovey the Tribunal is 
constrained to set aside order dated 11.05,2012 
passed by the appellate authority and to remand the 
case to the appellate authority with direction to 
examine the case in its entirety and to decide the 
appeal strictly in accordance with Rule~5 ibid. The 
appeal be decided within sixty days of the receipt of 
this order. Parties are left to bear their own costs. 
File be consigned to the record. ”
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2. That after the Judgment ibid, the petitioner moved an 

application dated 17.09.2015 (Annex:-B) to Respondent No.2 

for compliance of the Judgment of the Hon'ble Tribunal and 

moreover, the Judgment has also been transmitted to both 

Respondents by the Registrar of the Hon’ble Tribunal but so far 

they have not implemented the same without any justification 

muchless lawful.

i

3. That the Respondents have also processed the case for filing 

CPLA before the Apex Court but it was declared as unfit for the 

same, therefore, now there is no other way out except to 

implement the Judgment in its letter and spirit but Respondents 

are delaying the process by dilly dally tactics.

That since the Respondents failed to honour the judgment 

within the prescribed timeline granted by the Hon’ble Tribunal, 

therefore, they have violated the lawful directions issued by the 

competent court of law and hence liable for the consequential 

effects prescribed by the law.

4.

• a'

It is, therefore, humbly prayed that Execution proceedings may 

kindly be initiated against the Respondents for implementation of the 

judgment of the Hon'ble Tribunal.

jApplicant j
Through

Khai man,
Advp^Jate, Peshawar

Dated: 23.11.2015 I

Affidavit -SI

I, Syed Iftikhar Hussain, Ex-Sub Engineer Highway Division 
Kurram Agency, Parachinar. R/o Zairan giikadshatL 
Parachinar, do hereby affirm and declare^z>if^K^lfeH%, 
are true and correct to the best of my 
concealed from this Hon’ble Tribunal

Khel, Kurram Agency 
feimtents of this Petiti'on

nothing has been

Deponent

■5
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE iTRIBUNAL
PESHAWAR

V'V'

A-mm-i
n.XM

Appeal No. /2012

c
Sayed Iftikhar Hussain Ex: Sub Engineer Highway Division, 

Kurram Agency, Parachinar R/0 Zeran qubadshah khell Kurram 

Agency Parachinar Appellant.

VERSUS

1. Goyernment of Khyber Pakhtunkhwa through Chief 

Secretary, Civil Secretariat Peshawar.

2. Secretary to government of Khyber Pakhtunkhwa, 
Communication & Works (C&W) Peshawar.

3. Additional Secretary. FATA, Fata Secretariat Warsak Road

Respondents.Peshawar

<7
5^^//Appeal u/s section lo of removal from service

Ta (SPECIAL POWERS! ORDINANCE 2000 AGAINST ORDER 

\ DATED 17/01/2012 AND ORDER DATED 11/05/2012
VtA:• ■ ■■

■f-.

>WHEREBY THE COMPETENT AUTHORITY IN EXERCISE
•v

OF POWERS CONFERRED BY SECTION 3 OF KPK

REMOVAL FROM SERVICE (SPECIAL POWERS)

ORDINANCE 2000 IMPOSED THE MAJOR PENALTY OF

"COMPULSORY RETIREMENT FROM SERVICE BESIDES

RECOVERY OF RS>9,27,840” AND THEREAFTER

DEPARTMENTAL APPEAL OF THE APPELLANT WAS

REJECTED VIDE ORDER DATED 11/05/2012.



i 1.09.2015 Appellant with counser(Mr. Khalid Rahman, Advocate)'
and Senior Government Pleader (Mr. Usman Ghani) for the 

respondents present. Arguments heard and record perused. Vide .
our detailed judgment of to-day in connected appeal No 

Muhammad Pervez Versus
. 585/2012,

the Government of Khyber
Pakhtiinkhwa through Chief Secretary, Civil Sectt . Peshawar etc.”,
this appeal is also disposed off as per detailed judgment. Parties 

are left to bear their own costs. File be consigned to the record.
-r' ■

'j
4

■V
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Sr. No. Date of order/ 
proceedings

Order or other proceedings with signature of Judge/
Magistrate

1 2 3

KHYBER PAKHTUNKHWA SERVICE TRIBUNAL 
PESHAWAR.

Service Appeal No. 585/2012

Muhammad Pervez Versus the Government of Khyber 
Pakhtunkhwa through Chief Secretary Civil Sectt. 
Peshawar.

JUDGMENT

11.09.2015 PIE BAKHSH SHAH. MEMBER.- Appellant with 

counsel (Mr. Khalid Rahman, Advocate); and Senior 

Government Pleader (Mr. Usman Ghani Marwat) for the 

respondent-department present.

2. Besides recovery of a sum of Rs; 18,55,680/- 

from the appellant, he was also compulsorily retired from 

service vide impugned order of the competent authority 

dated 12.1.2012. The appellant Muhammad Pervez at the 

relevant time was posted as Executive Engineer Highway 

Division Kurram Agency, C&W Department. The 

following charges were leveled against him:-

i. You have made fudge payment amounting to Rs. 
23,86,863/- to the contractor on old structures i.e. 
retaining walls, toe walls etc. the above noted 
scheme constructed in 2006-07 as an ADP scheme
and none of the fresh structures taken in MB were 
at site. ■

ii. You have made fudge payment out of AOM&R 
funds during 2009-10 to the contractor but 
visited these roads for verification/inspection and 
the measurements have been supplied by the 
Munshi of the contractor.

iii. You have made fudge payment amounting to Rs. 
27,83,520/- on removal of heavy slips but all the 
roads were found full of heavy slips.

no
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The enquiry committee comprising of Engineer Shahid

Hussain, then Director (P&M), C&W Department, 

Peshawar and Mr. Zariful Mani(PCS SG)PPHI, FR,

Peshawar conducted the enquiry and submitted their report 

available on record. Consequently, the competent authority 

issued final show cause notice to the appellant to which he 

submitted his reply. The competent authority in the light of 

material before him imposed the penalty of recovery and 

compulsory retirement on the appellant against which he 

submitted departmental appeal. It appears frorn record that 

in response to this departmental appeal, Executive 

Engineer Kurram was directed to personally visit the spot 

and submit the report. His report bearing No. 1565/PF, 

dated 07.3.2012 is also on record. The appellate authority, 

however, rejected departmental appeal of the appellant 

vide his order dated 11.5.2012, hence this appeal under 

Section 4 of the Khyber Pakhtunkhwa Service Tribunal 

Actg,1974.

!

• 'S,

\x''

3. The learned counsel for the appellant submitted 

that no regular enquiry was conducted against the.appellant 

because no witness was examined nor physical inspection 

of the spot was made but the report was prepared by the 

committee in its office and which report is also not in 

accordance with the requirements of Section 5 of the 

Khyber Pakhtunkhwa Removal from Service; (Special

Vj



34^

Ordinance, 2000. It was further submitted that 

enquiry committee vide its : letter No. 

D(P&M)/C&W/1-31/201 1, dated 02.6.2011 

that the penalty of censure with respect to 

reduction to a lower post/grade in time scale with respect 

of charge No. (iii) be imposed against^ the appellant 

whereas charge (ii) has been held

even the

recommended

charge No.l and

not proved but the 

penalty imposed is contravention of this recommendation.

It was further submitted that so far recommendation No. 5 

for penalty in the enquiry report is concerned 

recommendation is

so this

beyond the scope of the charge sheet 

for the reason that this recommendation pertains to the 

alleged splitting of the bills which is none of charges in the

charge sheet. In this regard it was also submitted that the 

enquiry committee also recommended action against the

Divisional Accounts Officer with respect to allegation of 

splitting of the bills but action has been taken against 

him and thus the appellanfhas been discriminated.

no

That the
•VN'^ 4 mode of enquiry, through questionnaire is not appreciated

by the august apex court of the country but in; the instant 

case, the

•.*'
%•..i

enquiry was made through questionnaire. That 

major penalty has been imposed on the appellants but the 

same is without any regular enquiry. That no opportunity 

of personal hearing has been provided to the appellant. The 

learned counsel finally submitted that the matter involved 

factual controversy which could not be resolved without

-4. •.
V. •
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process of regular enquiry in accordance with Section Si of 

the Khyber Pakhtunkhwa Removal from Service (Special 

Powers) Ordinance, 2000 but it is evident :that the same

was not complied with and that no recommendation of the

impugned penalty has been prescribed by the enquiry 

officer. In support of his contentions the learned counsel

for the appellant relied on 2009-PLC (C.S)19, PLJ 2005- 

Supreme Court-113, 1993-SCMR-1440, 2008-PLC(C;S) 

786 and 2007-SCMR-963. Finally he submitted that the

appellant is innocent, therefore, the appeal may be 

accepted and the penalty removed.

4. The learned Sr.GP resisted the appeal by stating 

that the charges except charge No. 2 have been proved 

against the appellant. That the appellant was associated in

the enquiry proceedings and he has been given full chance

of defence. It was further stated that all codal formalities

for proceedings against the appellant have been complied 

with and that enquiry through questionnaire's also a valid 

mode of enquiry. Reliance was placed on 2005-SCMR-

1802.

5. We have considered the submissions of the

learned counsel for the appellant & learned Sr.G.P for the

respondent department and carefully gone through the

record with their valuable assistance.
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6. Report of the departmental enquiry committee

shows that the committee has not physically inspected the 

spot. When in response to departmental appeal of the 

appellant then XEN Kurram was directed to report who 

reported vide his letter No. 1565/PF, dated 07.3.2012 (copy 

available on file as annexure-J) that all is well. 

Tribunal does not find any reason in the order of the 

appellate authority as to why and for what reasons this

The

report was ignored. Similarly, the record shows that then 

XEN Kurram vide his letter dated 14.1.2011, after 

inspection of the spot reported that all works was complete; 

the same also seems to have not been taken into account by 

the appellate authority. This being so, we have carefully 

gone through order of the appellate Whority dated

11.5.2012 by way of which the appeal of the appellant has

been rejected but we are unable to find it having any 

reason for such rejection in contemplation of Section 24-A

of the General Clauses Act. Further this rejection order is 

also not in accordance with the requirements of rule-5 of 

the Khyber Pakhtunldiwa Civil Servants (Appeal) Rules, 

1986 which is here below reproduced for facilitation of 

reference I"

A
V

“5. Action by the appellate authority.—(1) The 
appellate authority, after making such further inquiry 
or calling for such information or record or giving 
the appellant an opportunity of being heard, as it 
may consider necessary, shall determine-

(a) Whether the facts on which the order appealed 
against was based have been established;
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(b) Whether the facts established afford sufficient 
ground for taking action; and

(c) Whether the penalty is excessive, adequate or 
inadequate

and after such determination, shall confirm, set aside 
or pass such order as it thinks proper; provided that 
no order increasing the penalty shall be passed 
without giving the appellant an opportunity of 
showing cause as to why such penalty should not be 
increased.

(2) The competent authority against whose order an 
appeal is preferred under these rules shall give effect 
to any order made by the appellate authority and 
shall cause the order so passed to be communicated 
to the appellant without undue delay.”

. '*
■a 7. For the reasons stated above, the Tribunal is»

o©
constrained to set aside order dated 11.5.2012 passed by 

the appellate authority and to remand the case to the

appellate authority with direction to examine the case in its

\ entirety and to decide the appeal strictly in accordance with
%

rule 5 ibid. The appeal be decided within 60 days of the

receipt of this order. Parties are left to bear their own costs.

5 \ File be consigned to the record.\ 1 i"i I 1
I\ 1ft! 8. This judgment will also dispose of another connectedI I V,I

appeal bearing No. 406/2012, titled “Sayed Iftikhar Hussain

Versus Government of Khyber Pakhtunkhwa through Chief

Secretary, Peshawar etc.”, involving common facts and
V'.••x

question of law, in the same manner.c
6?
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j J^ThQ SecretaryHO'Gqyernment ot
Khybcr PnkhlimkhwM CScV\/ Pepiirlmcnl 
PCvShawar

.f' •■■

\t
SUBJECT: REQUEST FOR RE-INSTATEMENT IN SERVICE WITH ALL

BACK BENEFITS

Dear Sir,
It is submitted that the undersigned while, working as Sub-Engineer in

Kuram at Parachinar wasoffice of the Executive Engineer, Highway Division, 

compulsorily retired from Govt: Service on 12-01-2012 on the basis of involvement in an 

inquiry case regarding miss-appropriation in public ex-chequer in the above Division, due

to which I approached Service Tribunal with the prayer that the said impugned order may 

be set-aside and to be re-instated in Govt: service wiili all back benelils.

Now the Service Tribunal has decided the case on 11-09-2015 and set-aside 

the impugned order dated 12-01-2012 and further directed to remit the case to the 

competent authority for conducting Department-novo inquiry strictly in accordance with 

law and rules. Hence the court re-instated the undersigned in service for the purpose of 

inquiry proceedings (copy attached).

It is therefore, requested to implement the Service Tribunal judgment dated 

11-09-2015 and re-instale the undersigned in service in C&W Deparlment Irom the dale
12-01-2012 willi all service backof compulsory retirement from Govt: Service i.c 

benefits.

Ypur’s faithfully

Dated: 17-09-2015
fl(Syed Iftikhar Hussain) 

Sub-Engineer Highway Division, 
Kurram Parachinar

\
\

.
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WAKALATNAMA0 7y

\^Mi{I - IN THE COURT OF
,W

2?
Appellant(s)/Petitioner(s)

i7r;.L
Respondent(s)

Khaled Rehman, Advocate Supreme Court of PakiLn iftL^Xve 

mentioned case, to do all or any of the following acts, deeds and things.

any other proceedings arising out of or connected therewith.

'■ a'p°pel!;f£it:l/l; plLa^ cljl'fofwhhfewal

01 toi submission to arbitration of the said case, or any other 
documents, as may be deemed necessary or advisable by them for 
the conduct, prosecution or defence of the said case at all its stages.

3. To receive payment of, and issue receipts for, all moneys that may 
be or become due and payable '
proceedings. ’to us during the course of

AND hereby agree:-

a- That the Advocate(s) shall be entitled to withdraw from 
the prosecution of the said case if the whole 
of the agreed fee remains unpaid.

hi witness whereof I/We have signed this Wakalat Nama 
heieunder, the contents of which have been read/explained to 
me/us and fully understood by me/us this

or any part

Signature of Executants

AtteSfed & cepted by.

Kp an,
Ad

'reme Court of Pakistan

3-D, Haroon Mansion 
KIryber Bazar, Peshawar 
Off: Tel: 091-2592458
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BEFOPUE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Execution Petition No. 72015)

IN
Service Appeal No. 604 72012

Syed Iftikhar Hussain,
Ex-Sub Engineer Highway Division 
Kurram Agency, Parachinar 
R/o Zairan qubadshah Kliel,
Kurram Agency Parachinar............... Petitioner

Versus

1. The Govt, of Khyber Pakhtunkhwa thi'ough 
Chief Secretary, Civil Secretariat, Peshawar

The Secretary to Govt, of Khyber Pakhtunlchwa 
Communication & Works Department,
Civil Secretariat, Peshawar...................................

2.

Respondents

Execution Petition for directing the Respondents to implement the 

judgment of the Hon’bie Tribunal dated 11.09.2015 passed in Service 

Appeal No.604/2012.

Respectfully Sheweth,

That petitioner had filed Service Appeal No.604/2012 before 

this Hon’bie Tribunal which was disposed off vide Judgment 

dated Tl .09.2015 (Annex:-A) in the follov/ing terms;

1.

‘'For the reasons stated above, the Tribunal is '■ 
constrained to set aside order dated 11.05.20!2 
passed by the appellate authority and to remand the 
case to the appellate authority with direction to 
examine the case in its entirety and to decide the 
appeal strictly in accordance with Rule-5 ibid. The 
appeal be decided withih sixty days of the receipt of 
this order. Parties arc left: to bear their own costs, 
file be consigned to the record."
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2. That after the Judgment ibid, the petitioner moved 

application dated 17.09.2015 (Annex;-B) to Respondent No.2 

for compliance of the Judgment of the Hon'ble Tribunal 

moreover, the Judgment has also been

Respondents by the Registrar of the Hon’ble Tribunal but 

they have not implemented the 

muchless lawful.

an

and

transmitted to both 

so far

without any justificationsame

3. That the Respondents have also processed the

CPLA before the Apex Court but it was declared as unfit for the 

same, therefore, now there is no other

case for filing

way out except to 

implement the Judgment in its letter and spirit but Respondents 

delaying the process by dilly dally tactics.are

4. That since the Respondents failed 

within the prescribed timeline granted by the Hon’ble Tribunal, 

therefore, they have violated the lawful directions issued by the 

competent court of law and hence liable for the 

effects prescribed by the law.

to honour the judgment

consequential

it is, tiierefore, humbly prayed that Execution proceedings may
kindly be initiated against the Respondents for implementntion of the

judgment of the Hon'ble Tribunal.

plici(nt
Through

Khalfeef/^ 
Advp^te, Peshawar

man,

Dated: 23.11.2015

Affidavit
I, Syed Iftikliar Hussain, Ex-Sub Engineer Highway Division 

Kurram Agency, Parachinar. R/o Zairan'
Parachinar, do hereby affirm and declare^eflf^hSt^ 
are true and correct to the best of my ^^fedg^an^ 
concealed ftom this Hon’ble Tribuna/^f V

Khel, Kurram Agency 
^tents of this Petition 

nothing has been
i

\ Deponent
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before the KHYBER PAKHTUNKHWA SERVrrT^ ^PTRTTTVTAT
PESHAWAR

-i-

1

/

^ipiAppeal No. /2012

Sayed Iftikhar Hussain Ex; Sub Engineer Highway Division, 
Kurram Agency, Parachinar R/0 Zeran qubadshah khell Kurram

, Agency Parachinar Appellant.

VERSUS

1. Government of Khyber Palvhtunkhwa through 

Sec'retaiy, Civil Secretariat Peshawar.
Chief

2. Secretary to government | of Khyber 

Cornmunication & Works (CScW) Peshawair.
Pakhtunkhwa,

3. Additional Secretary FATA, iFata Secretariat Warsal-: Road 

Peshawai' Respondents.

V/rAPPEAL U/S SECTION 10 REMOVAL FROM SERVICE 

(SPECIAL POWERS) ORDINANCE 2000 AGAINST ORDER
'/

tA DATED 17/01/2012 AND ORDER DATED
'IR 11/05/2012

V WHEREBY THE COMPETENT AUTHORITY IN EXERCISE
.-y

A \
PF POWERS CONFERRED BY SECTION 3 OF KPK 

REMOVAL FROM SERVICE (SPECIAL POWERS!

ORDINANCE 2000 IMPOSED THE MAJOR PENALTY OF

A'.

“COMPULSORY RETIREMENT FROM SERVICE BESIDES

RECOVERY OF RS.9.27.840” AND THEREAFTER

DEPARTMENTAL APPEAL OF THE APPELLANT WAS

REJECTED VIDE ORDER DATED 11/05/2012.
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■■ n.09.20l5. ■ ■ • >
. Appellant with counser(Mr. KJialid Ral

, e®or;-.Goyemment-J^jeader .(Mr. inian, Advocate)' 
Usman Ghani) for the' V

■ .Arguments heard
a vSM^isS^'Jtof^to-day 
Muhammad .APen,
PakhtiiriJch 

this appeal is 

^e leR to bear their

and record perused. Vide .
........ M connected appeal No. 585/2012

Versus- the Government:
of Khyberwa.throijgh'chiefs

ccretaiy. Civil Sectt. Peshawar etc.”,
per detailed judgment. Parties

IS . also disposed off as

own costs. File beEfonsigned to the record.

'j

;

<02.
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/ .Si. No. Date of order/ 
______ proceedings

Ma^ signature of Judge/

1 2
3

khyberpakhtunkhwa service tribunal
PESHAWAR

Service Appeal No. 585/2012

Government of KhyberPalditunkhwa through Chief Secretary Civil Sectt 
Peshawar.

judgment

11.09.2015 PIR BAKHSH SHAH. MEMBER - _ Appellant with 

counsel (Mr. Khalid Rahman, Advocate) and Senior 

Government Pleader (Mr. Usman Ghani Marwat) for the

respondent-department present.

2. Besides recovery of a sum of Rs; 18,55,680/- 

also compulsorily retired from 

competent authority 

ervez at the

posted as Executive Engineer Highway 

Division Kurram Agency, C&W Department. The 

following charges were leveled against him--

from the appellant, he was

service vide impugned order of the

dated 12.1.2012. The appellant Muhammad P

relevant time was

\\i. You have made fudge. payment amounting to Rs. 
AJ,«0,863/- to the contractor on old structures i.e. 
retaining walls, toe walls etc. the above noted 
scheme constructed in 2006-07 as an ADP scheme
and none of the fresh structures taken in MB were 
at site.

\

ii. You have made fudge payment out of AOM&R 
funds during 2009-10 to the. . contractor but no
visited these roads for veriEcation/inspection and 
the measurements have been supplied by 
Munshi of (lie contmcioi-, 

iii. VoLi have made fudge payment amounting to Rs 
27,83,520/-

the

removal of heavy slips but all the 
loads were found full of l^lcav^' slips.

on
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I

The enquiry committee comprising of Engineer Shahid

Department,
Hussain, then Director 

Peshawar and Mr.
(P&M), c&W 

Zariful Mani(PCS SG)PPHI, FR,
Peshawar conducted the 

available 

issued final show 

submitted his reply. The 

material before him i

enquiiy and submitted theieir report
on record. Consequently, the competent authority

cause notice to the appellant to which he

competent autiiority in the light of 

imposed the penalty of recovery and
compulsory retirement 

submitted d
on the appellant against which he

epartmental appeal. It appears from 

departmental

record that 

appeal, Executive 

to personally visit the spot

'n response to this 

Engineer Kurraih was directed

and submit the report. His 

dated 07.3.2012 is also on record, 

however, rejected departmental

report bearing No. I565/PF, 

The appelhite authority, 

appeal of the appellant 

hence this appeal under 

Service Tribunal

vide his order dated 11.5.2012 

Section 4 of the Khyber Pakhtunkhwa
Actg,1974.

The learned counsel for the appellant submitted 

conducted against the appellant 

physical inspection 

report was prepared by the 

which

\

that no regular enquiiy was

because

of the spot was made but the 

committee in its office and 

accordance with the

no Witness was examined nor

report is also not in 

requirements of Section 5 of the 

Khyber PaJchtunldiwa Removal from Service
(Special
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Powers) Ordinan 

even the 
|d(P&M)/C&W/1

that the

ce, 2000. It was further submitted 

vide I*

that
snquity committee

'ts letter No.
-31/2011, dated 02.6.2011 

penalty of censure with
recommended

respect to charge No. ] 

post/grade in time scale with
andreduction to a lower

i'espectof ciiarge No. (hi) be iimposed against the 

bas been hold
appeJJant

Pl’OVod i)i,( 11,

recommendation, 

iecommendation No. 5

whereas charge (h) 

Penalty imposed is 

It Was further

no(

contravention of this 

^Ljbmitted that so tar
for penalty in the enquiiy report is concerned so this
recommendation is beyond the

for the
scope of the charge sheet

recommendationreason that this 

aPeged splitting of the bill 

charge sheet. In this

pertains to the 

IS none of charges in the 

regard it was also submitted

S which i

that the
enquiry committee also 

Divisi
recommended action against the

onai Accounts Officer with
respect to ailegation of 

action has been taken against
spJitting of the bills but 

him and thus the
no

mode of enquiry, through q 

by the
nestionnaire iIS not appreciated \

august apex court of the
country but in the i \instantcase, the enquiry was made 

major penalty has been i 

same is without

through questionnaire 

imposed on the
• That

appellants but the

any regular enquiry. That no opportunity 

the appellant. The
ofpersonal hearing has be

en provided to
learned counsel finally submitted that the 

controversy which
le matter involved ,

factual
could not be resolved without
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process of regular enquiry in
/

the Khyber Pakhtunkhwa Removal ff 

Powers) Ordinance, 2000 but it i

accordance with Section 5^ of

Service (Special 

IS evident that the

om

same
was not complied with and that 

impugned penalty has been 

officer. In

for the appellant relied

no recommendation of the 

prescribed by the enquiry
support of his contentions the learned con,- counsel 

2009-PLC (C.S)]9, PLJ 2005-

200S-PLC(C.S) 

FmaJIy he submitted that

on

Supreme Court-113,

786 and 2007-SCMR-963. 

appellant is innocent, therefore, the 

accepted and the penalty removed.

I993-SCMR-1440,

the

appeal may be

I “I. The S,,GP „si3,ed ,h. .pp.., by *i„8

except charge No. 2 have beenthat the charges 

against the appellant. That the
proved

appellant was associated in
the enquiry proceedings and he has been given full chance

of defence. It 

for proceedings 

With and that enquiry through 

mode of enquiry. Reliance 

fS02.

further stated that allwas
coda! formalities 

against the appellant have been complied

questionnaire is also a valid 

was placed on 2005-SCMR- \

5 We have -considered 

learned counsel for the

respondent department

record with their valuable assistance.

the submissions of ihc 

!ae appellant & learned Sr.G.P for the

aiid carefully gone through the
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6. Report of the departmental
enquiry committee 

committee has not physically inspected the
I

shows that the

spot. When in response to departmental appeal of the
appellant then XEN Kurram was directed to report who

reported vide his letter No. 1565/PF, dated 07.3.2012 (copy
/

annexure-J) that all is well.available on file as
The

Tribunal does not find any reason in the order of the 

appellate authority as to why and for what
reasons this

XEN Kurram vide his letter dated if-1.2011, after
inspection of the spot reported that all works was complete;
the same also seems to have not been taken into account by
the appellate authority. This being 

gone through order of the
we have carefullyso,

appellate authority dated 

11-5.2012 by way of which the appeal of the appellant has 

been rejected but

reason for such rei
we are unable to find it having any

.•A rejection in contemplation of Section 24-A

of the General Clauses Act. Further this rejection order is 

requirements of ruIe-5 of 

wn Civil Sc-rvaius (Appeal) Rules, 

here below reproduced for facilitation of -

'V

jO accordance with the

the Khyber Pakhtiinkli 

1986 which is
\

reference:-

5. Action by the appellate authority.—(1) The 
appel ate authority; after making such fiiLr inqfo J 

or calhng for such information or record or gS 
the appellant an opportunity of being heard.® as it 
may consider necess^, shall determine-

(a) Whether the facts
«».s
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(b) Wliether the facts established afford sufficient 
ground for taking action; and

(c) Wliether the penalty Is excessive, adequate or 
inadequate

and after such determination, shall confirm, set aside 

01 pass such order as it thinks proper; provided that 
no order increasing the penalty shall be passed 
without giving the appellant an opportunity of 
showing cause as to why such penalty should not be 
increased.

(2) The competent authority against whose order 
appeal is preferred under these rules shall give effect 
to any order made by the appellate authority and 
shall cause the order so passed to be communicated 
to the appellant without undue delay.”

an

*.> 'C:.:

by 7. For the reasons stated above, the Tribunal is 

constrained to set aside order dated 11.5.2012 passed by 

the appellate authority and to remand the

:
-

V

T:
case to tlie

appellate authority with direction to examine the case in its 

entirety and to decide the appeal strictly in accordance with 

rule 5 ibid. The appeal be decided within 60 days of the

i
M

leceipt of this order. Parties are left to bear their own costs. 

File be consigned to the record.
-

■A
ip

i5
I 8. This judgment will also dispose of another connected 

appeal bearing No. 406/2012, titled “Sayed Iftikhar Hussain

I ji 3S

V \I

Versus Government of Khyber Pakhtunkhwa through Chief 

Secretary, Peshawar etc.”,./ involving common facts and
f-

question o;f law, in the same manner.
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SUBJECT; REQUEST FOR rkzUySTATElVlEN r IN SERVICE W/VVii ALL
BACK BENEFTTS

Dear Sir,

It is submitted that the undersigned while 

office of the Executive Engineer, Highway 

compulsorily retired from Govt; Service

working as Sub-Engineer in 

Kuram at Parachinar 

on 12-01-2012 on the basis of involvement i 
inquiry case regarding miss-appropriation in public ex-chequer in the above Division due 

to which rapproached Service Tribunal with the prayer that the said impugned order’ 

be set-aside and to be re-inslaled in Govt;

Division, was

in an

may
service wilii all back heiielils.

Now the Service Tribunal has decided the case on 11-09-2015 and set-aside 

the impugned order dated 12-01-2012 and further directed to remit the case to the
competent authority for conducting Department-novo inquiry strictly in accordance with 

law and rules. Hence the court re-instated the undersigned in service for the purpose of
inquiry proceedings (copy attached).

It is therefore, requested to implement the Service Tribunal judgment dated 
11-09-2013 and re-instate the undersigned in service in C&W UeparlmeiU from the dale

of compulsory retirement from Govt: Service i.e 12-01-2012 willi all 
benefits.

service back

Ypur’s faithfully
Dated: 17-09-2015

^(Syed Iftikhar Hussain) 
Sub-Engineer Highway Division, 

Kurram Parachinar

/
C&3U(0


