BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUAL
Appeal No. 136/2016

- Date of Institution ... 08.02.2016
Date of Decision ... 29.09.2017
Kashif Ullah S/O Shakir Ullah R/O Gaidar P.O Charsadda Tehsil and District.
Charsadda (Ex Constable Computer Operator). .
(Appellant)
VERSUS

1. Government of Khyber Pakhtunkhwa through 1GP, Khyber Pakhtunkhwa and
2 others.

(Respondents)

MR. AAMIR HUSSAIN, .
Advocate ---  For appellant.
MR. KABIR ULLAH KHATTAK,
Assistant Advocate General -—-  For respondents.
MR. NIAZ MUHAMMAD KHAN, . CHAIRMAN
MR. AHMAD HASSAN o MEMBER

JUDGMENT

NIAZ MUIHAMMAD KHAN, CHAIRMAN.-  Arguments of the

~ learned counsel for the parties heard and record perused.

FACTS

2. The appellant is aggrieved from impugned order dated 11.11.2013

-whereby he was removed from service for the reason that his recruitment was

illegal. Against the said order the appellant approached this Tribunal in the first
round and this Tribunal vide order dated 10.11.2015 directed the department to

pass speaking order on the departmental appeal. The department in consequence
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thereof has passedA fresh order on depafty_nental__appcal on 08.01.2016. Thereafter

the appellant has filed present appeal. .

ARGUMENTS

3. The learned counsel for the appellant argued tﬁat oﬁly one new reason has
been given by thé appellate authority in fresh order and'i.e. regafding non
prodﬁction of diploma of Computer Operator. The;t: the department has not
adhered to the judgment of this Tribunal rregarding retention of other similar
placéd employees recruited alongwith the appellant. That non compliance of

order of this Tribunal would benefit the appellant.
4, On the ofher hand learned Assistant Adeéate General argued that the

department has rightly_ passed the speaking order. He relied upon the two

judgments reported as 2010 SCMR 354 and 2003 SCMR 1269.

CONCLUSION.

5. The department in the original appellant order as well as in the impugned
order 'dlid-not give the reason of non production of dipldma. The only reason
given was the illegalities committed by the department by not advertisement of

the post and non holding of DPC. In the fresh order dated 08/01/2016 the same

reason have been repeated with the addition that the appellant failed to produce
the Diploma. Bu there is.no mention of all other alleged illegally appointees in
the fresh order. _

6. The judgment relied ﬁpon the by learned Assistétnt AG of 2003 SCMR
(1269 is ﬁot related to the present case as it pertains to adhoc appointnieﬁts_.—
Coming to the second judgment of 2010 SCMR 354 the said jﬁdgment is also not’ -

delivered under circumstances similar to the present appeal.  The present




situation has been dealt with by the august Supreme Court of Pakistan in a
number of Judgments reported as 2004- SCMR 1077 2006- SCMR-678 1996-
. SCMR-413 and 2009-SCMR-663 in which it has been held that if any illegal
appomtment is made and the appointing authority ‘: resp0n51ble for the same has
' | not\g';:ceeded thgn the appointees cannot be penalized. |
1. As a cdﬁsequence to the ablove discussion the present appeal is accepted.

Parties are left to bear their own cost. File be consigned to the record room.

MAD KHAN)
CHAIRMAN

(AHMAD HASSAN)
MEMBER

ANNOUNCED
29.09.2017




~()_8.06.2017 . Counscl for the appdl’mt and Mr. Muhamm’ld Adecl Butt, Additional AG
. f01 the respondents present. Counsel for the dppellant bl.lbmllled rejoinder which is

placed on file. To come up for arguments on 29.09.20174.5:8 before D.B.

. -

(Muhammad Amin Khan Kundi)

- Member .
(Gul Zeb Khan)
Megpaber
Order |
29.09.2017 Appellant with counsel and Asst: AG alongwith Mr. Atta-ur-

'Rehman, SI (Legal) for respondents present. Argumentsfheard and record

perused.

Vide detailed judgment of today of this Tribunal placed on file, the

‘present appeal is accepted. Parties are left to bear their own costs. File be
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-19.09.2016 , Appellant in person and Mr. Javed Igbal, Inspector(Lega])
alpngwith Addl: AG for respondénts present. Written reply not” . , ‘
submitted. Requested for adjournment. To come up for written

reply/comments on 04.11.2016 before S.B.

Member

¥4.11.2016 | ~ Counsel for‘ the appellant and Assistant AG
o alongwith Javed Igbal, Inspector Legal for the
respondents present. Written -reply subxnfttlc.d.'ffhgr' .

appeal is assigned to D.B for rejoinder and ﬁﬁal :

" hearing for17.1.2017.

Member

17.01.2017 © Clerk counsel for appellant and Mr. Sheraz, H.C alongwith Mr.
Kabirullah Khattak, Assistant AG for respondents present. Rejoinder‘nbt
submitted. Clerk counsel for appellant requested for time to file r_ejo_indér.

Adjourned. To-come up for rejoinder and arguments on _08.06.2017 before

D.B. . :

(AHMAD HASSAN) . (ASHFAQUETAJ) -
MEMBER “MEMBER
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17.02.2016 " Counsel for tﬁe-abpe!laht present. He submitted that copy (;‘P‘
Computer Diploma is a'ph'ended in this.appeal and this has wrongly
and falsely been stated by appelléte authority in the impugned order
that the appellant does not possess the required computer
qualification. He further submitted tﬁat the appellant was unlawfully
removed where as his other colleagues namely Farooq Khan, Sadam
Hussain and Sajjad Anwar etc were not touched desplte the fact that
the entire proceedings of recruitment was the same. Thus the
appellate authority has ignored order .of this Tribunal dated
10 11.2015 and the zmpugned ordej@%sed in violation of the law.
Points urged need consideration. Admit. Subject to-deposit of

4

securlty and process fee wuthln 10 days notrces be |ssued to the

’ respondents for written reply/comrpents for 28.4.2016.

Mg ber

28.4.2016 /\ocm of counscl for the appcl]ant and AddiAG-for.

the lcspondcnts plcscnl chucstud 10r dd|0urnmcm To

come up for written reply/comments on 04.08.2016 belore
S.B.
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04.08.2016 : Agent to counsel for the appellant and Addl. AG for

respondents present. Notices shall be issued to the respondents to ‘

submit reply. To come up for feply on Jg— @ — [ £
. ] T T &
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Form- A
FORM OF ORDER SHEET
Court of
Case No, 136/2016
S.No. | Date of order Order or other proceedings with signature of judge or Magistrate
Proceedings ’
1 2 3
1 08.02.2016 _ ;
_ The appeal of Mr. Kashif Ullah presented today by Mr.
Aamir Hussain Advocate. may be entered in the Institution
register and -put up to the Worthy Chairpnan for proper order.
REGISTRAR ~
> CX"?)’/’C This case is entrusted to S. Bench for preliminary

hearing to be put up thereon /7~ 2 =/ &

CHARMAN
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BEFORE THE HONOURABLE SERVICE. TRIBUNAL KHYBER PUKHTUNKHWA
PESHAWAR
A/{),Peﬂ/@ o - 135/ 2076
Kashif Ullah
VERSUS
Govt of KPK and others
INDEX
SNO | DESCRIPTION OF DOCUMENTS ANNEX | PAGE
1. | Grounds of Appeal alongwith Affidavit 01-05
2. | Addressed of the parties - 06
3. | Copy of the removal order ) A 07
4. |Copy of the Appeal for reinstatement ln - 08
service, order of appeal dismissed ' B
5. | Copy of the appointment order 14-06-2013 A 09
6. | Copy of the Appeal No 208 and order dated| - 10 - 12
10" November, 2015 | D
7. |Copy of the letter to Registrar Service - 13
Tribunal dated 08-01-2016 E
8. | Copy of the order dated 08-01-2016 F 14
9. | Copy of the certificate and pay slips e O 15- 18
10.| Wakalat Nama (In original) - 19
Appellant
Through: M
(AAMIRZHUSSAIN)

Dated: -29-01-2016

Advocate,

High Court, Peshawar

Cell # 0300-5909234
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gf BEFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER PUKHTUNKHWA,
3 PESHAWAR

Service Appeal No _{ ﬁé /2016 £.99.57.pr,
" o - Boreie. i’mbm@g
Biary pig ?jmﬂé
ewao2 A Tl
‘Kashif Ullah S/0 Shakir Ullah R/0 Gaidar P.O Charsadda Tehsil '

and District Charsadda (Ex-Constab-le,Co‘mbu’_cer Operator) .

(Appellant)
VERSUS

1. Government of KPK through IGP, Khyber Pukhtpoq Khwa
2. Deputy " Commandant Elite Force .Khyber Pakhtunkhwa

Peshawar

3. Assistant Inspector General bf. Police (Elite Force) KhYber

Pakhtunkhwa PeshawéAr'

(Respondents)

Appeal under Section 4 of the K.P.K Service

Tribunal Act, 1974vagainst the impugned order No

15361-68 EF dated 11-11-?013 and’ No 406/EF
dated 1 3-01- 2014 of the learned Respondent No
2, and Respondent No 3 also dlsmlssed the appeatl

on 08-01-2016 whfereby departmental appeal of

#

the Appellant was dismissed in a Cursory manner

- Respectfully Sheweth:-




2)

4)

5)

The Appell_ant-ah.ymbl’;‘/' 's'ub‘mitsA as under:-

That the Appellant was appointed as constable computer

-operator (BPS-5) in the Respondént’s dg}pértment vide Elite

Force order No 8634-39/EF déted 11-11-2013.

That after serving devotedly -and sin;:erély for almost 05

months in the department and was removed from service

without any plausible reason Vide,‘,js)rd‘er No 15361-68/EF
dated 11-11-2013. (Copy is attached herewith).

That thereafter the Respon,deni 'No'"\Z appointéd (1)
constable‘driver Farooq Jan 1780 (2) constéble driver
Sadam Hussain 1A746 (3) constable cbmputer operator
Sajjad Anwar 866'and (4) consta-bleh computer Mazhar 1375,
it is, note worthy: that the abpy-(é fﬁehthned ‘candidates
have been appointed inétead of Appellaht.

That feeling aggrieved the Appe_llant-r preferred " a
departmental appeal for reinstatement ‘béfore thve léarned
Respondent No 2, but the same was turned »dc;wnﬁ’\;ide o}'der

No 406-EF dated 13-01-2014. (Copy is attached herewith).

That the Appellant filed an appeal before this. Honourable

Tribunal bearing'Appéal No 208/20-14,"in the said appeal,
the Honourable Tribunal issued direcﬁon dated 10-11-2015
to the Respondents to han'.dlév -the_‘. depértm_ental of
Appeltlant .in a proper and legal Wéy " af.ter -the .due

consideration. (Copy of the _éppeal and order .dated 10-11-

2015 is attached herewith).

L]
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That the Respondent No' 3 agaln dlsmlssed the appeal of
Appellant on 08—01-2016 and the pomt for the dismissal of
the said appeal raised by the Responde'nt No 3 in his order
is baseless and ftimsy anct has no concféern’with the,reality.A
(Copy of the ordie'r dated 08-Q1 -2016 1s attacned herewith).

That feeling aggrieved the Appellant moves the instant
appeal for setting aside the impugried office orders dated
11-11 -2013, 13-01-2014 and 08-01;'-;‘2'2'(:)1'6‘on the following

grounds inter-alia:-

GROUNDS: -

A)

D)

That the impugned office orders dated 11-11-2013, 13-01-
2014 and 08-01-2'016 are against facts of the case, law on
the subject and not tenable in the eyes of law at all.. |

That tne learned Respondents the fact that- neither any

notice was ever served. upon the Appellant for personal

- hearing nor was ever allowed to be heard in person, so

principle of “Audi Alterun1 Par‘tl‘.'nn”' 'h'a's.-'“_blatantlyfbeen ‘
violated. | |

That neither any inquiry was ever conducted nor was the
Appellant ever asked to appear before any mqu1ry officer.
That nelther there-has ever been lssued any statement of
allegations, nor a charge sheet has ever been served upon

the Appellant and thus has been condemned unheard:




E) That there ls/was no adverfs entry agalnst the Appellant,
hence the re;;oval of thzuappellant from service is void,
ab-initio and unwarranted under the law.

F)  That the Appellant hails from a poor fé‘r_hily and is thé only
earning hand in the whole family and after being dismissed
frorﬁ service, the whole family is fbrcéd to suffer fatigue

~and starvation.

G) That the impugned orders of the Respoﬁdent No 2 is clearly
discrimination, hence liable to be sét aside, -

H) That the other grounds not hére specifically may also
graciously be allowed to be raised at | the time of
arguments. |

It is, therefore, most respectfully prayed
that on .acceptance of this Appeal, the impugned orders dated

11-11-2013, 13-01-2014 and 08-01-2016 of the learned

Respondents fnay graéiously be set aside and the Appellant be

reinstated in the service with all back benefits.

A‘ppellant<t

- Y
Through: B
(AAMIR HUSSAIN)
. Advocate, '
Dated: -29-01-2016 High Court Peshawar

NOTE.-

No such appeal«for the same Appellant has earlier vbeen

filed by me before this Honourable TZ:)unal prior to instant
one. |

Advocate




BEFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER PUKHTUNKHWA,
"~ PESHAWAR-- A

* Kashif Ullah
N VERSUS
Govt of KPK and others

AFFIDAVIT

|, Aamir Hussain Advocate, Peshaw_ér (as per information
given by my claient) all the conteﬁts of ac'c.:bmpan'yihg Appéal are
true and correct to the best of my knowlea;ge and 'belief and
nothing has been concealed OR withheld from this Honou’rable

Court.

,

J
.. Advocate

~




X\ BEFORE THE HONOURABLE SERV|CE TRIBUNAL KHYBER PUKHTUNKHWA,
o S PESHAWAR%

| Kashif Ullah
VERSUS
Govt of KPK and others

MEMO OF ADDRESSES.
APPELLANT | | |
Kashif Ullah S/0 Shakir Ul'lahR/_O Gaidar P.O Charsadda Tehsil )
and District Charsadda (Ex-Corw-.stable Computer Operator)

" RESPONDENTS

1. Government of KPK through IGP, Khyber Pukhtoon Khwa
2. Deputy Commandant Elite Force Khyber Pakhtunkhwa
Peshawar

3. Assistant Inspector Genersl of Police (Elite Force) Khyber -

Pakhtunkhwa Peshawar t 1
- Appellant- .
 Through: - : y
- (AAMIK HUSSAIN) -
‘ SN Advocate,
Dated: 29-01-2016 High Court, Peshawar




R TS Office of the Deputy Commandant = (& @
w%é'%‘ Elite Force. Khybe‘“ Pakhtunkhwa Pc.shaxy,ar arSi A

No. /_) 34 1— 53 JEF . Dated: /I + Y1 nots.
ORDER
Mr. Kashif Ullah No. 537 s/o Shakirullah r/o 'Mohallah;Khailkhc]- District T

Charsadda was appoinled as Constable L"oiﬁpuler. Gperator in Elite Force vide»_»"Ordcr No. 8634-
39/EF dated 14.06.2013. . . .

His recruitment is illegal as the post was neither udvertlsed in any ncwspapex nor
he has appeared in selection examination, whrch is must for such rccnutments

Therefore, he is removed from the service with mnrc\dxate effect.

Deputy Commandant
Elite Force Khyber Pakhtunkhwa Peshawar

Copy of above is forwarded to the:-

l. . Addl: IGP Elitc Forcé Khivber Pakhtunkhwa Peshawar.

8]

Superintendent of Police Elite Force Peshawar

Office Superintendent Elite Force Khyber Pakhtunkhwa Peshawar.

W

RI Elite-Force Khyber Pakhtunkhwa D‘shawar
Accountant Elite Force Khyber Pdkhtunkhwa Peshawar.
,é/ OkST/SRC/}:,C Elite F orce Khyber Pakhtunkhwa Pushawar

Ul

N




o =SELITES= . Office of the Add}:/IGP, Elite Force
| %W Khyber Pakhtunkhwa Peshawar

No. Cfoé EF - Dated: /3 £}2014.

To D Mr Kashif Ullah S/O Shakir Ullah
Address : Mohallah Khan Khel P/O Charsadda Distt: Charsadda.
Contact No. 0311-8125624

Subject : APPEAL FCR RE-INSTATEMENT IN SERVICE

Your appeal has not been accepted for re-instatement in service and Rejected by

e

o (SAJID K : N MOHMAND)
P ©°  Deputy! Commandant
Ellte Force, Khyber Pakhtunkhwﬁeshawar

the competent authority.
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‘ ¢ Phi091-9211079
W - Fax: 091-9212793
rumu
”TE-—— Office of thc Deputy Commandant

l“'lll r“b"lhhml. HAL'

Bt V- A

N 539 ff-?f:/ljr

Charsadda is hereby appointed as Const

5ub~|ccl to medical fitness and fulfillment of all codal onm

Sllite Foree Khvber Pakhtunkhwa l’cslmw.n'

| : CDated: 7 {//;)5 2013,
ORDER

Mr. Ka 51.11 U'lal. s/¢ Shakir Ullah /0 Gaidar P/O ¢ ha.s(.c.oa lcnsnl & Ulsm(.l

able/Computer Operator in BPS- 05 !540() 260-13200)

alities lmm the nI.nc on which he

actually report for his duty, o : o

[}

‘ .!
' . (Mun,\.\m,\p mu,\!)
Deputy Cominandauit

S : Fhite Foree Nhyber I"l[\hilh]]\h\\-l Peshawnr

C dpy of above is forwarded (o the:- .

Accounlam General Khybcrf Pakhtunkhwa Peshawar,
PSO to PPQ Khyber Pakhisk hwa E’cshu\\’a-ﬁ'._

Olfice Supcrmlcmir'm Elile Foree Khyber Pal\htuni\h\m I’uhm ar,

Accountant le, Force Kh yhcr Pa kl‘umkhwu Peshawar

OASI Elite Forcc Khyber Pakhtunkiiwa Peshawar.

SRC Elite Force Khyber Pakhtunkhwa Peshawar,
' AN

e
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RETHE HONOURABLE SERVICE TRIBUNAL KHYBER
PUKHTUNKHWA, PESHAWAR

|
Service Appeal No ?\’9? N7 12014 ? f?ﬁ:ﬁ% |

m-l -uh

AN Ullah S/0 Shakir Ullah R/0 Gaidar P.d Charsadda Tehsil

)d District Charsadda (Ex-Co.lnstable Computer Operator)

(Appellant)
VERSUS

1. Government of KPK through IGP, Khyber Pukhtoon Khwa

S : 2. Deputy Commandant Elite Force Khyber  Pakhtunkhwa

% . ' Peshawar
| .

- (Respondents)

Appeal under_Sectibn 4 of the NWFP Service

Tribunal Act, 1974 against the impugned order No

15361-68 EF dated 11-11-2013 and No 406/EF

. dated 13-01-2014  of the learned Respondeht No : |

v e st S e

|
2, whereby ~departmental appeal of  the
Appellant was'-dismissed in_a_cursory manner
i
E ‘Respectfully Sheweth:-
i A{aé-suommca 1o ." e .
' 1  ad filed, | The Appellant humbly submits -as under:-




B LAWY

10.11.2015

Counsel  for  (he apbc]}am (Mr,
Advocate)jangd Mx Javid Iqgbal, Inspcclor (chal)

Kabiruilah. Khattak, Asst: AG for respondents present..

The. appeliant was appomlcd as Consl‘tblc/Computcr

Opcratm (BPS-03) vide oxdcr datcd 14.06.;2013 who wag again
umowd from service vndc zmpuwncd order dated ]1.] 1.2013 on
the ground lhal his recruitment was 1llegal as the post was not

advertized ipn any hew,paper nor h,’c had appcm ¢d'in any 5clccllon

Cxamination. Hjg d<.panmental appeal was also rejected vide ordc1

dated I13.012014. hence this _,appea! under Section-4 of the
A |
Khyber Pakhtunkhwa Service Tribunal Act-1974,

Arguments heard and record perused,

L]

This .m_umcntq ol'the lc wned counsel for the appellant that

alter appmnnnun the appdlanl had received salary for the period

hc ser vcd was not duncd on behall of the respondent-departmen,

llcncc iFthe post was not advertised or appellant did not £o

through (he selection processes, how and why hc 1%

H

as uvcn

charge und why he wag paid salary? The record on pmusal also

shows 1hat neither charge bhu.l nor any \how cause notice hag
been. given 1o the appell

ant nor any enquiry has been conducted -

llklln\l the appellant, i)cpmlmcnlal appeal of the lppL!Lmt has
been rejected vide order dated la 01.2014 in which O reasons

what so ever is given under Sccuon 74 A of the Gcncrul Clauses

I\Ll When (hose officials like

Co,nsmblc Driver, lmuoq Jan,

Conxt.lhk Driver. S ad;lm [h

i
aim and (.‘nnslzlblc/(‘.mnpmcr Sajjad

Aamir  [yss mn:

alongwith Mr.

T A 7
2

L S Gl
2 a‘t\' A SRR |
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10.11.2015 Counsel  for  (he appc]lant “(Mr. Aamir Hussain
/\dvocalc)dnd M1

Javid [qbdl Inspcclor (chal) a!ongwnh Mr.

Kabirullah. Khatak, /\ssl AG for respondents present..

The appellant was appomled as Conshblc/Computm

Opcnatm (BPS-03) vide 0!dcr datcd 14.06. 201.) who was again

leO\’k,d from serviee vndc zmpunncd order dated ll.ll 2013 on

the ground th

at his recruitment was illegal as the post was not

advertized jpn any new paper nor hc had clppcm cd in any bLIC(.l!()l'l
|

CXamination. Hjg depar lmental appeai was also rejected vide ordcr

dated 13.01.2014,

hence this ,_appeal under Scction-4 of the

. |
Khyber Pakhtunkhwa Service Tribunal Act-] 974,

Arguments heard i record perused,

This arguments of the learned counsel for the appellang that

waller appointment the dppclhmt had received salary for the period

hc scx\cd was not denied on behall ol the respondent-department,

chcc i the post wag not advertised or appellant did not Lo

through the selection processes, how and why he was uvcn

charge and why he was paid salary? The record on perusal also

shows 1hat ncrthu dmgc sheet nor any show cause notice has

"bccn given 1o the appellant nor any enquiry has heen conducted

against the appellant, quntmmld! dppcal of the dppulldnl has

bccn rejected vide oxdm d

ated I.> (1.2014 in which no reasons

whal SO ever is given undcr %culon 74—/\ ol the General Clauses

Act. W hm those officials III\L‘ Ct),r)sl;ll)lc Driver, Iamoq Jan,

Constable Driver, ad;lm ll'i'l satn and Cons(ublc/Compum S
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Falter appointment the appeifant h

'..'\
. "he served w:

)

shows dhat neither charge sl
been given 10 the appell
against the appellant, Departmental appe

been rejected vide order dated 13.01.2014 in w

what so ¢
Act. When 1hose oflicials like

Constable Driver,

Counsel  Jor

Advocaic)and Mr. Javid Igbal, tnspector (Legal) alongwith Mr.

Kabirullah. Khatak. Asst: AG lor respondents present. .

The appellant  was appoinied as; Consmblc/Compulcr

Opcrator (3PS-05) vide order dated 14.06,?0!3 who was again

removed from service vide impugned order daicd 11.11.2013 on

the ground that his recruitment was illegal as the post was not

advertized in any newepaper nor he had appeared in any sclection

examination. His departmental appeal was also rejected vide order

dated 13.01.2014. hence this _appeal under Section-4 of (he

Khyber Pakhtunkhwa Service Tribunal Act-1974,

- Arguments heard and record perused,

LOF]

This arguments of" the learned counsel for the appellan that

ad received salary Tor the period

18 not denicd on behalf of the respondent-departiment,

Henee il the post was nol advertised or appetlant did not )

through the selection processes. how and why he was given

charge and why he was paid sal

ary? The record on perusal also
1eel nor any show cause notice has
ant nor any enquiry has been conducied
al of the appellant has

hich no reasons

ver is given under Seetion 24-A of the General Clauses

Constable Driver, IFarooq Jan,

Sadam Tussain and Constable/Computer Sajjad
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Ahmad, ali appointed along\vith the appcllam were n.l.lmcd in

the service and (he appulldnl was tcmovcd 50 ;usucc and law

demands that he should havc been shown cnluc ﬂlounds ol action

and he should also have bcul given opportunity of clclb:usc. In

These circumslzmccs. the Tribunal iy of the

\ . view that case of the

;

. i,

Taabunal has no been broperly handled Order of (e appellate 8'
authority duted 13.01.2014 iy nnn-spcul\'ins- tufd [!um order of . h

the Appeliate Authority dated 13.01.2014 is set aside the appeal is

remitted 1o him with the dircctions 1o (he appellate authority (o

examine the case of the appellant stricily in accordance with Jaw

and rules and 1o decide iy Appeal on merits i e lght of the

above discussion ol this "Tribunal. Appeal ol the appellant be

decided within 5 period of two

months afier receipt of thig

' ~ , ";
Judgment latling »\fhic!_fil shall be: presuneq that the responden;. _»;;
department hys Iaxh.d o dgcndc his appeal in the stipulated periog fé
In which case (he appeal be dccmcd to have been allowed, Back ,’
bcnchls shall be subject 1o lhc oulcome of order of the appellate ’%
aulhoulv Disposed ofr accordmulv Partics are lefy 1o bear their

own costs. File be consigned 1o'the record, J4f

A P
I N ST+ 4 78

- 7%‘:_“_:* h




“_'EUTEm Office of the Addl: Inspector General of Police

No. 6;”([/—5?6 JEF -

il

)" MHYBER PAXHTURKHWA, POLICE

..... Elite Foree Khyber Pakhtunkhwa Peshawar
Y | i
- |

. Dated & /01/2016

. ‘I . ” 6
To ‘The Registrar, W

Service Tribunal,
Khyber Pakhtunkhwa, Peshawar

Subject: . JUDGMENT

Memo: : _
Please refer to your office letter No.1772/ST, dated 16 11.2015.

Fnclosed please find herewith un ol the order passed i pursuance of the
|

Jud;,ment received vide your office above quoted 1efercnce

1

( QBAL'MOHMAND) P.S.P.
Deputy Commandant
" Elite Force Khyber Pakhtunkhwa Peshawar.

Copy to the:- -

1. Addl: IGP Elite Force, Khyber Pakhtunkhwa Peshawar.

?/Mr Kashif Ullah (Ex-Constable Computer Operatot) S/O Shakir Ullah R/O Gaidar P.O
Charsadda Tehsil and District Charsadda througb,)SP’HQrs Elite Force Peshawar.




SR 1 -
. “EZELITEES" Office of the Addl: Inspector General of Police
A {"'i'?‘i"’;"‘*””“ Elite Force Khyber Pakhtunkhwa Peshawar
I R T

K 1 .

No. é i ; __/EF - - Dated 08/01/2016

ORDER

7

This order is passed in compliance with judgment of the Khyber Pakhtunkhwa, Service
Tribunal dated 10.11.2015 passed in Service Appeal No. 208/2014, titled Kashif Ullah VS
Government of Khyber Pakhtunkhwa, through Inspector General of Police and oné another.

Facts leadihg to the instant order are as follows:-

That Kashif Ullah Son'of Shakir Ullah was recruited as Constable/Computer Operator in
‘Elite Force Khyber Pakhtunkhwa, Péshawar vide order No. 8634-39/EF dated 14.06.2013 issued
by the then Deputy Commandant Elite Force, _

During checking of the service dossie:r of iI:ne said Constable/Computer Operator, it came
to hight that he was recruited as Cohstablc/C‘;)mp.utcp operator without producing the Co;ﬁpnter
diploma/certificate. Notice to this effect was issuéd to him vide No. 15227/EF dated 05.11.2013
by the Deputy Commandant Elite Force - io produce computer course qualification
diploma/certificate on 07.11.2013 but he failed t'of produce the requisite diploma/certificate. The
| record further revealed that no proper proccdux?'e of advertising the post and constituting a
selection committee was adop'le;d before his %:nlistment as Constable/Computer Operator,
therefore, he was removed from service vide order of 15361-68/El dated 11.11.2013 of Deputy
Commandant Elite Force. He preferred departmental appeal but the same Qas filed as there was

no force and substance in his departmental appeal. '
. On receipt of the file from the Service Tribunal, he was summoned and was heard in
} detail and he failed 10 establish his recruitment in accordance with due procedure. The

examination of the record further revealed that he has still failed to provide computer
dipioma/certiﬁcate. He was tested in computer knowledge but he was having no knowledge of
computer. ,

Kashif Ullah was recruited without adopting proper procedure of recruitment. He had not
produced computer diploma/certificate. He is still ignorant of computer knowledge, and his
recruitment was against merit policy therefofe, his retention in service is against law and rules on

the subject matter. He is heard in person and failed to satisfy the undersigned. Therefore, his

prayer for re-instatement is without force and substance hence rejected.

(TARIQ JAVED).P.S.P.
Additional Inspecyer General of Police, -
. Elite Force, Khyber Pakhtunkhwa Peshawar.







‘?q K rontler.

College of Information Technology
Charsadda (Pakistan)

. Recognized with K.P.K Board of Technical Education Peshawar.
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This is to certyfy tﬁab 51/1255/.‘%47 ....K.@.shéf: ’éll;;h ..... /
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rd

_has succesgﬁtf[y compléted’ three months Computer tran/zzng,course

v - - . /
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00702498 KASHIF ULLAH Prev Pers No: Desig: CONSTABLE (00000394) " Grade: 05 NTH: Buckle No.: 537 Garetted/Non-Gazetted: N
PAYMENTS AMOUNT DEDUCTIONS AMOUNT LOAN/FUND PRINCIPAL REPAID BALANCE
B

0001 Basic Pay : 5,400.00 3005 GPF Subscription - Rs 465.00- GPF#: 930.00

1001 House Rent Allowance 1,503.00 3511 Addl Group Insurance 7.00-

1210 Convey Allowance 20 1,840.00 3604 Group Insuranco 67.00-

1300 Modical Allowance 1,000.00

1547 Ration Allowance ’ 661.00

1567 ‘V{uhinq Allowance 100.00

1646 Conatabllary R Allow 300.00

1901 Risk Allowance (Poli 5,010.00

~ . N " Accounts Office AG NWFP PESR
- ’ PAYROLL REGISTER Page : 42,250 R

Date : 04.09.2013

DDO : PR5128B DIG/ Commandan
1902 Special Incentive Al
1938 Elite Force Allowanc
1971 Adhoc Allowance 2011
2118 Adhoc Relief Allow (
2148 15% Adhoc Relief All

PAYMENTS
Branch Coda:

t Blite Force NWEP

775.00
3,000.00
501.00
1,080.00
810.00

22,000.00

For the month of August ,2013

Payroll Section : 006 Section 6

DEDUCTIONS 539.00- NET PAY

Paymant through DDO

21,461.00 01.08.2013 31.08.2013
Accnt.No:

ta




Buckle No.: 537 Gazetted/Nan-Gazetted; N

‘Payment through -DDO

00702498 KASHIF ULLAH Prav Pers No: . Desig: CONSTABLE (00000394) Grade: 05 NTN:
PAYMENTS AMOUNT DEDUCTIONS AMOUNT PRINCIPAL ~REPAIDV BALANCE
. ‘
0001 Basic Pay 5,400.00 3005 GPF Subsoription - Rs 465.00- GPF#: - 1,860.00
lool'l-gguse Rent Allowance 1,503.00 3511 Addl Group Insurance 7.00~- :
1210 Convey Allowance 20 1,840.00 3604 Group Insurance 67.00~
1300 Medical Allowance 1,000.00 \
1547 Ration Allowance 681.00
1567 Washing Allowance 100.00
1646 Constabilary R Allow 306.00
1901 Risk Allowance (Poli 5,010.00
1902 Special Incentive Al 775.00 I
1938 Elite. ‘Force Allowanc 3,000.00 '
1971 Adhoc Allowance 2011 501.00
2118 Adhoc Relief Allow ( 1,080.00
2148 15% Adhoc Reliefv all 810.00
PAYMENTS: - © 22,000.00 DEDUCTIONS §39.00- NET PAY 21,461.00 01.‘1'0.201:3 31.20.2013
Branch Code: ‘Acent . No:




3702498 KASHIF ULLAH

Prev Pers No:

Desig: CONSTABLE

(00000394) Grade: 05 NTN:

Buckla No.: 537

Garetted/Non-Gazetted: N

PAYMENTS AMOUNT DEDUCTIONS AMOUNT- IOAN/FUND PRINCIPAL REPAID BALANCE
301 Bagic Pay 5,400.00 3005 GPF Subscription - Rs - 465.00- GPFY: 1,395.00.
101 House Reat Allowanca 1,503.00 3511 Addl Group Insurance 7.00-

10 Convey Allowance 20 1,840.00 3604 Group Insurance 67.00-
100 Medical Allowance 1,000.00
i47 Ration Allowance 681.00
;S'i AWahinq Allowanca 100.00
46 Conatabilary R Allow 300.00
01 Risk Allowance (Poli 5,010.00
02 Special Incentive Al 775.00
38 Elite Force Allowanc 3,000.00
71 Adhoc Allowance 2011 501.00
18 Adhoc Reliaf Allow ( 1,080.00
48 15% Adhoc Relief All 810.00

PAYMENTS 22,000.00 DEDUCTIONS 5$39.00- RET PAY 21,461.00 01.09.2013 30.09.2013

inch Coda: Payment through DDO Acent.No:

2
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR.

Service Appeal No. 136/2016 _
Kashif Ullah........cc.voveiieiiiioiiieenesiiisisisisinisnn e oo (Appellant)

Versus

Government of Khyber Pakhtunkhwa, through Inspector General of Police,
Khyber Pakhtunkhwa, Peshawar and one other ....................... (Respondents)

Subject:- COMMENTS ON BEHALF OF RESPONDENTS.

=
e
R
.

. Respectfully Sheweth!
Preliminary Objections:-

a) The appeal has not been based on facts.
b) The appeal is not maintainable in the present form.
c) Appellant has wrongly impleaded Assistant Inspector General of

Police (Elite Force) Khyber Pakhtunkhwa, while there is no such
post in Elite Force. The post of Addl: Inspector General of Police,
Elite Force exists. Hence the appeal is bad for mis-joinder and non-

joinder of necessary parties.

d That the appellant has got no cause of action and locus standi.
9] . The appellant is estopped by his own conduct to file the appeal.
) ‘The appeal is barred by law & limitation. .
g) ’ The appellant has not come to the Honorable Tribunal with clean
hands.
" FACTS:-
1. Correct to the extent that appellant was recruited in Police

department as constable Computer Operator but later on it came to
light that the appellant was recruited without adhering to the patent
policy of recruitment as neither committee was constituted for
reéruitment nor the post was advertised. Furthermore, the appellant
failed to pfoduce the requisite diploma/certificate of Computer
therefore, he was removed from service vide order dated
11.11.2013 of Respondent No. 2.

2. Incorrect, the reason behind the removal of appellant were given in
the order. Furthermore, orders illegal ab-initio do not create any

right.




<

\

3. Incorrect, the subsequent recruitment was made in accordance with

law and policy of recruitment in vogue.

4. Correct to the extent that the departmental appeal of appellant was
 filed.
5. Correct to the extent that this Honorable Tribunal remanded the

case of appellant to appellate authority, however the original order
dated 11.11.2013 was maintained by the Tribunal which got
finality and appellant did not challenge the order before Honorable
Supreme Court of Pakistan, anyhow, proper speaking order was
passed in pursuance of the directions of the Honorable Tribunal
accoi'dingly. Copy of the order is already enclosed with the original
appeal.

6. Incorrect, detailed and speaking order has been passed in
compliance with the judgment of this Honorable Tribunal passed in

the earlier appeal of appellant.

7. Incorrect, appeal of appellant is not maintainable on the given
- grounds.

GROUNDS:-

a. Incorrect, the impugned orders are just, legal and have been passed

in accordance with law and rules.

b. - | Incorrect, appellant was heard in person and he failed to establish
his recruitment in accordance with due procedure. He also failed to
provide computer diploma/certiﬁcate. He was also tested in
Computer knowledge but he was having no knowledge of
computer.

c. Incorrect, the very appointment of appellant was made against law
and rules and policy of recruitment. He failed to produce computer
diploma/certificate. Therefore, there was no need of departmental .
proceedings.

d. Incorrect, on remand of the case Qf appellant by this Honorable
Tribunal, he was heard in person and tested in computer. He failed
to produce diploma/certificate and also was having no knowledge
of computer.

€. Incorrect, appellant was not removed from service on charges of
adverse entry but his verfy appointment found against the law and
rules.

£ Incorrect, belonging to poor is no defense ground.




o«

Incorrect, appellant was treated in accordance with law and rules

and was never discriminated.

Respondent may also be allowed to raise additional grounds during

| hearing of the case.

It is therefore, prayed that the appeal may please be

7 —
Ay
Inspector G of Police ~ + ‘
Khyber Pakhtunkhwa, Peshawar. |

(Respondent No. 1) l\

dismissed with costs.

Addl: Inspé€ctor General of Police
Elite Force, Khyber Pakhtunkhwa
' Peshawar
(Respondent No. 3)

-Deputy Commandant Elite Fprce
Khyber Pakhtunkhwa, Pesh war
' (Respondent No. 2)
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.  BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

“Kashif Ullah -
VERSUS

GOv'ernm’entlof KP and others

'RE-JOINDER ON BEHALF OF THE APPELLANT

* REPLY TO PRELIMINARY OBJECTIONS:-

A

That all the préliminafy objections' raised by the - '

Respondents are illégal, against the law, facts, based upoh_'

: -mala-fide and | falsé;” because in the earlier"rou'nd»v-of. ‘

litigations, the Resp'ondents‘ never raised any objection o

such like.

. REPLY ONFACTS:- -

- - and already decided- by this Honourable Tribunal in earlier

Para No 1 of the comments i$ incorrect, against the facts

‘round of litigations.

P'a’ra‘s No 2 and 3 of 4the. comments of RespOhdents éré :

~incorrect, 'fals,e and against the law. Furthermore, paras No

2 and 3 of thé:apbeal is correct.’ :

" Para No 4 is needs no comments.

Para' No 5. is,,iin'cofre'ct in the sense, in which it»', h'as_ b‘e‘en_
expressed.. Thé Appellaht has a legal right to feinstate-
‘upon the post because as per order dated 11-11-2013 of .

.thlis' Honourable Tribunal was very much clear r‘egérding the

 setting aside of orders of the authorities.




',';l"f'*‘:' )
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5) Para No 6 and 7 are incorrect and based -upon concealrnent

.

~ of facts and also mlslead thIS Honourable Trlbunal

REPLY ON GROUNDS

o A) "All the replles glven by the Respondents with the’l
connections of grounds taken: by theyAppel‘lant in hIS
‘ap-peal are false, »rnisconceived, misleaded, base"d. upon |
.,.mala-fide']ag'ai_nst'-the facts and law. lBeC'ause 'objecti,on
| _‘raise'd by the Respon'dents in grounds of comments is
introducing by -'first‘-t’irne,' in earlier round of litigation - '.
'n'ever ever Res_pondents taken ,a'ny obje’c;tionjregarding the ~
. '-ed.ucation-al qualificatlon-of the Aippellant.» | o
] It is~,'therefore, respectfully prayed that on ~
..-acceptance of thlS re]omder the above titled appeal may kindly
:"be accepted in favour of the Appellant and agatnst the'
2 .Re’spondents. |
Plaintiff -

" Through: -}
(AAMIR HUSSAIN)
" Advocate,

"Dated -08-06- 2017 ~ High Court Peshawar

AFFI DAVIT

It is, solemnly afflrm and declare on oath that all the

' .con'tents of thlsre]omder are true and correct to the best of my

-. knowledge and. belief and- nothing has been ‘conceal‘edy OR

thheld from this Honourable Court




