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BEFORE THE HONOURABLE KPK SERVICE TRIBU ESHAWAR

. . - Service Appeal N0.964-A/2023

Muhammad Pervaiz..........coeeseernmmssesessnsesmmssnssunssrasen APPELLANT.

s VERSUS , |

1. Secretary Elementary & Secondary Education KPK Peshawar.
2. Director Elementary & Secondary Education KPK Peshawar.
3. District Education Officer (Male) Mansehra........ccccoviiiiinvininnnnnecnn RESPONDENTS.

NO 1.2 & 3;- K 1;<>r xl!d:“;“,‘;‘;}"’”
PRELIMINERY OBJECTIONS:- ey,
Diacy NFe—t
1 3
1. That the appellant has got no cause of action locus standi. Damul—&-*"—‘w

2. That the instant service appeal is badly time barred. Hence liable to be dismissed.

3. That the appellant has concealed material facts from his Honorable Tribunal in the instant service
appeal. Hence not entitled for any relief and appeal is liable to be dismissed without any further
proceeding.

4. That the instant service appeal is based on malafide intentions.

5. That the appellant has not come to this Honorable Tribunal with clean hands.

6. That the appellant is not entitled for the relief he has sought from this Honorable Tribuna.ll.

7. That the instant service appeal is against the prevailing law and rules.

8. That the appeal is based on malafide intentions just to put extra pressure on the Respondents for
gaining illegal service benefits.

9. That the instant service appeal is not maintainable in its present form. \q;”"“'

10. That the service appeal of the Appellant is infructuous as per Khyber Pakhtun khawa sacked
employee appointment Act, 2012. Under section S, wherein sacked Employee shall not be entitled

to claim seniority and other back benefits.

FACTUAL OBJECTIONS: | |

1. Para No.l is correct to the extent that the aforementioned appellant was aﬁpointed
contrary to law and policy, then such irregularly appointees were later on declared

illegal and were terminated.



. Para No.2 is correct to the extent that the Government of Khyber Pakhtun Khawa

promulgated Khyber Pakhtun Khawa Sacked Employee Appointment Act, 2012.

. Para No.3 is correct to the extent that the Appellant filed a writ petition before

Honorable High Court Abbottabad Bench, which was decided on 24-05-2017,
and also filed a COC against non-compliance of the judgment ibid; wherein
respondent Department appointed the appellant as PST vide dated 20-06-2019
under KPK Sacked Employee Act, 2012 as well as the direction of Honourable
High Court Abbottabad Bench. A sacked Employee appointment under sectlon 3,
shall not be entitled for any claim of seniority, promotion or other back benefits and hIS

appointment shall be considered as fresh appomtment.

. Para No.05 is incorrect, that the appellant did not file any departmental appeal to

the appellate authority. A sacked Employee appointment under section 3, shall not be
entitled for any claim of seniority, promotion or other back benefits and his appointment
shall be considered as fresh appointment. That the appellant is not aggrieved person

in the meaning sacked Employee Act, 2012 inter-alia, on the following grounds.

GROUNDS:-

a. Incorrect and denied, the appellant was appointed in the light of sacked Employee
Act 2012, as per rules and policy and also direction of Honourable Peshawar High
Court Abbottabad Bench. The appointment order of the appellant was issued in
accordance with the rules, Act and policy of the Government. A sacked Employee
appointment under section 3, shall not be entitle for any claim of seniority,
promotion or other back benefits and his appointment shall-be considered as fresh
appointment. Hence the appellant is not entitled to any claim of the back benefits. The

same nature case has been dismissed by this Honourable Service Tribunal vide Judgenment

dated 20/2/2019 in service appeal No. 1377/2015 titled “ Syed Naveed Hussain shah vs

e

Govt of KPK and others.
- {Copy of Sacked Employeés (Appointment) Act, 2012 and
Judgment 20/02/2019 are annexed as annexure A & B) |

b. Incorrect and denied, the appellant has been treated as per law and rules & act,

wherein no question of violation of law, rules & policy. detail reply has already been
given in above Paras.

c. Incorrect and denied, the appellant has been treated as pér law and rules & act,

wherein no question of violation of law, rules & policy. Respondent ‘d'epartment

bound to exercise his




-

power justly fairly, honestly in the light of laws and rules Governed by the Government, not
whim and wishes of any body.

- " d. As stated above. The Respondents seek leave of this Hdnorable Tribunal to submit addition
grounds & record at the time of arguments before this Honorable Bench.
€.

PRAYER:

|
|
' In the view of above made submissions, it is requested that this Honorable Tribunal may very
graciously be pleased to dismiss the instant service appeal with cost in favor of the Respondent

Department in the interest of justice.

Pl Pistasim Rillah  Sheh
Elementary & Secondary Education
Khyber Pakhtunkhwa Peshawar.

irector, E '

Elementary & Secondary Education
Khyber Pakhtunkhwa Peshawar

Pl Fowd Phattal
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BEFORE THE HONOURABLE KPK SERVICE TRI L PESHAWA

Service Appeal N0.964-A/2023

] Muhammad Pervaiz.........omsmsmscnmmimonmeneesens APPELLANT.
VERSUS
1. Secretary Elementary & Secondary Education KPK Peshawar.
2. Director Elementary & Secondary Education KPK Peshawar. .
3. District Education Officer (Male) Mansehra.......ccovvmvmnmnincniininnins RESPONDENTS.

AFFIDAVIT

I, Mr. Muhammad Ashfaq Khan Jadoon District Education Officer (M) Mansehra
do, hereby solemnly affirm and declare that the Para wise comments of the Service Appeal
N0.964/2023 titled Muhammad Pervaiz versus Govwt, is true to the best of my, conviction
and belief and nothing has been concealed from this Honourable Court. 4 N éwhu ghabed
m oaebs ek i H appead il cnroiding Yefpmdeanhs ha
neither been  ploacd G pavie - 0o (R &J{smwx& Shocde (&b'
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THE KHYBER PAKHTUNKHWA
SACKED EMPLOYEES (APPOINTMENT) ACT, 2012,

(KHYBER PAKHTUNKHWA ACT NO. XVII OF 2012)
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- THE KHYBER PAKHTUNKHWA
SACKED EMPLOYEES (APPOINTMENT) ACT, 2012.

(KHY BER PAKHTUNKHWA ACT NO. XVII OF 2012)

[first published after having received the assent of the Governor of
the Khyber Pakhtunkhwa in the Gazette of Khyber Pakhtunkhwa
(Extraordinary),dated the 20"September,2012].

AN ,
, ACT
o provide relief to those sacked employees in
the Government service, who were dismissed,
removed or terminated from service, by
appointing them into the Government service.

WHEREAS it is expedient-to provide relief to those sacked employees who

. were appointed on regular basis to a civil post in the Province of the Khyber

Pakhtunkhwa and who possessed the prescribed qualification and experience

rcc“xired for the said post, during the period from 1% day of November 1993 to the

30™ day of November, 1996 (both days inclusive) and were dismissed, removed, or

terminated from service during the period from 1* day of November 1996 to 31% day
of December 1998 on various grounds; .

WHEREAS the Federal Government has also given relief to the sacked
employees by enactment; _ |

AND WHEREAS the Government of the Khyber Pakhtunkhwa has also
decided to appoint these sacked employees on regular basis in the public interest;

It is hereby enacted as follows:

1. Short title, extent and commencement.-—(1) This Act may be called the
Khyber Pakhtunkhwa Sacked Employees (Appointment) Act, 2012.

|
2 1t shall apply to all those sacked employees, who were holding

various civil posts during the period from 1** day of November, 1993 to 30" day of
November, 1996 (both days inclusive). f

l

|

3) It shall come into force at once.
2. Definitions.—— In this Act, unless the context otherwise requires, the

following expressions shall have the meanings hereby respectively assigned to them
that is to say,




(a) “civil post” means a post created by the Finance Department
of Government for the members of civil service of the
Province;

(bj “Department” means the Department and the Attached

Department as defined in the Khyber Pakhtunkhwa
Government Rules of Business, 1985, including the Divisional
and District Offices working thereunder;

© “Government” means the Government of the Khyber
Pakhtunkhwa;

(d) “Prescribed” means prescribed by rules;
(e) “Province” means the Province of the Khyber Pakhtunkhwa;

6)) “rules” means the rules made under this Act; and
)

(8) "“Sdcked employee” means a person who was appointed on
regular basis to a civil post in the Province of the Khyber
Pakhtunkhwa and who possessed the prescribed qualification
and experience for the said post at that time, during the period
from 1* day of November 1993 to the 30" day of November,
1996 (both days inclusive) and was dismissed, removed, or
terminated from service during the period from 1% day of
November 1996 to 31 day of December 1998 on the ground
of irregular appointments;

3. Appointment of sacked employees.--- Notwithstanding anything contained
in any law or rule for the time being in force, on the commencement of this Act, all
sacked employees subject to section 7, may be appointed in their respective cadre of
their concerned Department, in which they occupied civil posts before their
dismissal, removal and termination from service:

Provided that the sacked employees shall be appointed against thirty percent
of the available vacancies in the said Department:

~ Provided further that the appointment of sacked employees shall be subject to
the medical fitness and verification of their character antecedents to the satisfaction
of the concerned competent authority.

4. Age relaxation.--- The period during which a sacked employee remained
dismissed, removed or terminated from service, till the date of their appointment
shall be deemed to have been automatically relaxed and there shall be no further
relaxation under any rules for the time being in force.




5. Sacked emplovees shall not be entitled to'claim seniority and other back

benefits.--- A sacked employee appointed under section 3, shall not be entitled to
any claim of seniority, promotion or other back benefits and his appointment shall be
considered as fresh appointment. ' ‘

6. Preference on the basis of age.--- On the‘ occurrence of a vacancy in the
respective cadre of the concerned Department of the sacked employee against the
thirty percent available share, preference shall be given to the sacked employee who
is older in age.

7. Procedure for appointment.---(1) A sacked employee, m'ay file an
application, to the concerned Department within a period of six months from the date

of commencement of this Act, for his appointment in the said Department:

Providéd that no application for appointment received after the due date shall.

be entertained.

2) The concerned Department shall maintain a list of all such sacked
employees whose applications are received under sub-section (1) in the respective
cadres in chronological order.

3) If any vacancy occurs against the thirty percent available share of the
sacked employee in any Department, the senior in age from such sacked employee
shall be considered by the concerned Departmental Selection Committee or the
District Selection Committeé, as the case may be, to be constituted in the prescribed
manner, for appointment:

Provided thaﬂ no willingness or response is received within a period of thirty
days, the next seniorysacked employee shall be considered for appointment.

4 The Concerned Departmental Selection Committee or District
Selection Committee, as the case may be, will determine the suitability or eligibility
of the sacked employee.

(5 If no sacked empioyee is available against thirty percent vacancy
reserved in respective cadre in a Department, then the post shall be filled through
initial recruitment.

8. Removal of difficulties.--- If any difficulty arises in giving effect to any of |

the provisions of this Act, the Chief Minister Khyber Pakhtunkhwa may issue such
order not inconsistent with the provision of this Act as may appear to him, to be
necessary for the purpose of removing the difficulty:

Provided that no such power shall be exercised after the expiry of one year
from coming into force of this Act.




o 9. Act to override other laws.---Notwithstanding anything to the contrary

. ' ' contained in any other law or rules for the time being in force, the provisions of this .
) Act shall have overriding effect and the provisions of any other law or rules to the

extent of inconsistency to this Act, shall cease to have effect.

10. Power to make rules.—- Government may make rules for carrying out the
purposes of this Act.

PU——
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IFORE THE KHYBER P AKHTUNIKHWA S
' AT C‘/\MP COURT AB'HO’l TAD ,m

Service Appes| No. 1377/20] 5
Date of Institution”
Date o‘fDecision :

bvm Naveed bhdh son of Muazzam Slmh PST, Govi: Primary School Maira

: T[m.am District Mansehra, - - . ) : B ~(Ap‘pcllunt)

VERSUS ,

 Gove: of Khyber Pakhtunkhwa; IhIO\ gh - Sccrkcmlyil,",;unemuy and ‘Sccondary
1 di.cation, Peshawar and two others. - ' (Re ponu.,nu\

PR Y

------

|

N

MR. MUHAMMAD ARSHAD KHAN TANOLI, i
|

A /ocau, , - For appellant:

MR, I\/ﬂ THAMMAD BILAL o

Denuty District Altorney o - . I‘ur Lespondc.xt..

ML AHMAD HASSAN,. .o % o e | NH_.NIBER(L\CLUUVP)

M]\ MU HAMMAD AMIN KHAN KUNDI el I\/IEMBER(Jud;CJal)
JUDGMENT

A'HM:,AD HASSAN, MEMBER:- Arguments of the leamcd (ounf\“""“h,

pasties heard and record perused.

/\R("UM LNT?

= )
2. Lua! ned coun%el for the appellat arg gued. that $he jOlﬂLd the Lducauon Lc,p ity nent

/V\/

ag P 1 on 22.11 1994. That’ h&:g services’ were tclmumtcd VldC order datcd 13. U” 997.

After pmnmloatmn of Khybel Pthhmkhwa Sacl\ed Employeus Appomtmpm Act 012

d” 'hb unpioyn.u who were. appomt"d in the year 1993-96 and fcumnatccl in 19 ’/ )L
. a .

AW uL n,mxt'\ted As the '\ppbll’mt was not remstated so he filed W11t pc,tmon no ~rul~

,wuw before the . Peshawar ngh Cou;t Abbottabad 1~cncn‘ Tuc.Lmem of the Pes1 war

Hgh T ourt r’\bbotmbad bcmch chted 2.05.2013 was not lmpluncmted by the respe v ents,

80 (, 0.C no. 70-A2013 wws hlcd I\esull'mlly, wdu impugned order cL\tcd 01.07. o1s

he annetant was reinstated in service with m]medu::.tc effect, Feeling bg fjeved, he lled




il

cp 1“'11L.n\u a pp(zz\l on 29.07.2015 which was not ;Vsp(mycle:d within the sttpulatcd perioa,
is required to give ali serviee benefils

RTRIMGN

e The present $erviee appeal. The appettant
whe £ 03.02.1997 to 01.07.2015.
3. . .Jx,mnud Dcputy DlStTlCt /\uomcy arguccl that as.the appeltlant wju;s.ap}_aolnted in

Ciistion of iuvoguc. ll.llLS, hence his sei‘viccs were terminated vide ‘order dated

T 13.02.1997.: Under the (hybm P%!\htunl\hww Sﬂckcd Employces Appointmcﬁt Act 2012,

. he was lt.app()intc.d as PST vxde order’ d—ntu.l 01 07.2015. According ..,c.ctxon 5 of the said

Act sacke d L_I‘nplO)/Le"S shall not be entifled to clfum scmo ity and other back bcnc'ﬁ_ts..

f\ ppullnm was ucalud according to hw ar.d rules.

CONCLUSION.

appointed as PS"l': at -GPS.D o

' -t i'\- not disputed that hﬁtiqliﬁuthe q.]apella'nt was

Nalla an 22.02.1994. Laten on whcn it came to the :1ot1ce ul Lhe res Jond«.nus 1mt llb

-appomtmcm was que in wolauon of rules, hence, his services werc te1mmatcd v; dc

(l:.ltl.d 13.02.1997: In- the meanw. 11e the. pxovmual govcmmcnt plomu}gz.:ecti

r -

or Cl\.l

-

]\h\’bm Pat\htun!\h\\ﬂl Sacked Em hlo ees AD Jomtmcnt Act 2012. When rrucvmcc of |h
ploy A

T ppui h‘t Were not redressed at departm'ental l_evel hc yesorted to humtmn b)/ ﬁhng wri

muuon in Peshawar Hmh Coult Abbouab'ld Bench.. Fipally in pmsuancx, of th
awat: hwh Court, Abbotmqu Bench he was appomted as PSt o,

divections o't’_the Pesh
GiPS Mira Hajam with immcdiatc

his ter mmatxon Uo'n service datcd 03. 0’7 1997 ..

eﬂect vide order dated 01.07.2015. T hc, appcllam i ,
. asKing Por reappointment from the date of
|

Attention is drawn to Section% of the aforementioned Act’, wherein it is clcmly ldld ciowu

L -
- 1h.u the sacked employce shall not be enlllled to (,hm ses niority and other back benefits.
|

The relevant provision is reproduccd bdmw-

At ’ . . . |

2 “A sacked employee appointed ander Section-3, shall not be « .

. s ‘
/‘l + ‘\"J -
RS, "“\;\ _ .
B0 SN eutitlad fo_anv_claim of soniority, promotion or ofher hack
Y R R —sbu.nchts and his appointment_shall be considered as fresh = :
B4 S Lappointment” : S ' :
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5.0 Asa seque[ to 'rbove ﬂle appm! S dnammecl Pachg are IbfL to bLul lhcu !
. costs, File be consigned Lo the leCOlleOlll

|
|
1.
0.,

(AHMAD HASSAN)
Member '

. Camp Court /&bbo{fan.bact.
%/Wj%?tﬁ%vﬂ fet , '

(MUHAMM, AD AMIN KHAN KUNDD

C'ED

20.02.2019

-~

- Memb er

1

. c=?”“’£c-%7l-

r'...... T

'
s "\.. ,g{ Nl RO I
Date, Gf naE T /54 s

N 2

Narae b Ormn il e

amae o il T e ,
Bota ..»5‘4:2 e «‘T.. ST e e /_f:;ﬂ___/)/

L

Date of Detivery o Topy __-,.)fv.ﬁ_j..n -




