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The appeal of Mr. Riaz Muhammad son of Wali Muhammad Ex-Lak Attengant GHS Mels

score which is returned to the counse! fir the appeilant for (Omp]ntlon and resubmission within

15 days.

.o

Mr. Saaduliah Khan Marwat Adv.

- Shahah Khel Lakki Marwat received today i.e on 27.10.2023 ss“incompiet'e en the following

Appeal has not been fagf?r\d/markod with annexures marks.
Annexures of the appeal arc unattested.
Annexure-( of the apgeal is missing.

“Annexures of the appeal are not in sequence be’ annewed smlal wise as mentioned

in the memo of appeal.
Five more copies/sets of the appeal aiong annexures i.e. compfoto inall re s-,) Cmay

also be submitted with the agpeal.
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B o BEFORE THE KP SERVICE TRIBUNAL, PESHAWAR

Appeal No._Z-___;r_: j /2023

IKhivber Palihtulihwa
Riaz Muhammad S/0 Wali Muhammad, - Seeviee Tetbunal
R/O Mela Shahab Khel, By no. BE8. 2
EX-Lab Attendant, Govt. High School vuicadZ=(9=-2¢33

Mela Shahab Khel, Lakki Marwat . . ... ........ .. Appellant(s)

- Verses

1. District Educatidn Officer (M),
Elementary & Secondary
Education Department,

Lakki Marwat.

2. Director, Elementary & Secondary
Education Department, GT Road
Hashtnagri, Peshawar City.

3. Secretary, Govt. of KP,
Elementary & Secondary Education

Department, Civil Secretariat,
Peshawar

.............................. Respondent(s)

PCLI>OC=D>EL=DGLC=DE
APPEAL UNDER SECTION 4 OF THE SERVICE

TRIBUNAL ACT, 1974 AGAINST OFFICE ORDER

NO. 3353-63 DATED 28-04-2023 OF R. NO. 01
S22 709 UATED £6-U4-2023 OF R._NO. 01

WHEREBY ORDER OF APPOINTMENT DATED 10-
=D L MRLER VE AFPOINTMENT DATED 10-
10-2007 WAS WITHDRAWN FOR NO LEGAL

REASON.

PL=>L=>OL=DOC=>DO= *

Respected Sir:

1. That on 11-06-2007, Asadullah Khan filed suit before the court of
Senior Civil Judge, Lakki Marwat to appoint him as Class-1V servant

in the school on the basis of donation of land free of cost for its
Al construction. (Copy as annex “A")
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10.

2

That on 10-10-2007, appellant was appointed as Lab Attendant by
R. No. 01. (Copy as annex "B")

That on 08-05-2008, EX post facto sanctioned was accorded by the

authority and services of appeliant along with another was
regularized. (Copy as Annex “C")

That the said Asaduilah khan filed amended suit before the said
court to appoint him as such in the school. (Copy as Annex “D")

That on 20-09-2008 and. 06-10-2008, department and appellant
submitted written statement before the court concerned by denying
the claim of the said Asadullah Khan. (Copies as annex “E")

That on 10-11-2008, appeliant submitted application under 0-7 R-

11 before ~thj court to reject the plaint of Asadullah Khan
complainant. (Copy as Annex "F")

That on 28-01-2009 the learned court accepted application of 07

R-11 and rejected the plaint of Asadulalh Khan complainant, (Copy
as annex “G") :

That on 10-02-2009, compiainant filed Appeal before the court of

District Judge which was too dismissed on 04-02-2010. (Copies as
annex “H" & “1")

That on 26-04-2010, Revision Petition was filed before the High
Court Circuit Bench D, 1. Khan by the complainant to set aside the
judgments of the courts below and then remanded the same to

- Trial Court with direction to decide the same in accordance with law

after recording Pro and contra evidence. (Copies as annex ")~ &
\\KH)

That on 14-03-2013, the Trial Court decided the matter after
recording evidence, Plaintiffs suit (Asadullah Khanj regarding
entitlement to the appointment on the subject post and recovery of
cOmpensation of the donation of land was not substantiated /
rejected, however, the appointments of appeliant was declared as
illegal and unlawfuyl. (Copy as annex "L
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13.

11,

14,

15,

16.

17,

18.

3

That on 13-04-2013, appellant filed appeal before the court of
Oistrict Judge, Lakki Marwat to set aside the impugned judgment
and decree of the learned Tria| Court and decree the suit in favor of

appellant as prayed for which appeal was dismissed on 16-12-
2013. (Copies as annex "M &UNTY

That on 27-02-2014, appellant and Riaz Muhammad filed Revision
Petition before High Court Bannu Bench for setting aside the
judgment and decree of the courts below which was also dismissed
0N 29-09-2021 by the hon'ble Court. (Copies as annex “0O" & “P")

That on 25-05-2021, complainant Asadullah Khan filed Execution
Petition to honor the judgment dated 14-03-2013 which came up
for hearing on 30-03-2023, where appointment order of appellant
was declared as illegal and un-lawful and directed the authority to
issue Notification of removal of appellant from service and submit
the order before the court within 30 days of thle receipt of this
order. (Copies TS annex "Q" & "R”)

That on 15-04-2023, appellant filed Revision Petition to declare
Execution Petition of complainant Asadullah Khan being not
maintainable. (Copy as annex “s")

That on 28-04-2023, order of appointment of appellant was

withdrawn by R. No. 01 which order was recejved through Postal
Service. (Copy as annex T

That on receipt of the said order, appellant submitted
representation before R. No. 02 on 26-05-2023 which met dead
response till date. (Copy as annex Uy

That the said Revision Petition Came up for hearing on 17-04-2023
and judgment dated 30-03-2023 was suspended. However, on 16-
09-2023 the said Revision Petition was dismissed by the learned
Additional District Judge, Lakki Marwat. (Copy as annex "W

That on 20-10-2023, appellant submitted reminder before the
authority to decide the representation of appellant in one way or
the other and to also reinstate them service, (Copy as annex W)

Hence, this appeal, inter alia on the following grounds:




Dated: 26-10-2023

That appellant was appointed at the sajd post in prescribed manner
and served the department for considerable time.

That‘compléinant Asadullah Khan first flled Civil Suit in the court of
Senior Civil Judge, Lakki Marwat for his appointment and

compensation of the donated land. No claim was made ever against
appellant.

That in the subsequent suit whole theme of the matter wasg
changed by impleading appellant as réspondents, Mere it would be
not out of place to mention that appellant was never appointed at
the post of complainant Asadullah Khan but in open merit,

That the courts never took into consideration this aspect of the
case and appointment of appellant was targeted for no legal reason
the availabie record was not appreciated in Its trye perspective,

That while issuihg order dated 28-04-2023, by withdrawing order of
appointment of appellant with retrospective effect is not justified in
any manner. Nether any notice was served upon him nor any

- enquiry was conbucted.

-

That appellant served the department ti|l 16-09-2023 and on

account of illegal withdrawal appellant service was rédundant with
malafide.

That the said post js still lying vacant with the department,

It is, therefore, most humbly prayed that on acceptance of the
appeal, order dated 28-04-2023 of R, No. 01 be set aside and
appellant be reinstated in service with such other relief as may be
deem proper and just, .

22¢%,27,

Appellant

Through /:‘: 2 K/vj\ !ii.\

Saadullah Khan Marwat

N
Arbab Saiful Kamal

A@M

Advocates
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CERTIFICATE:

| As per instruétions of my client, ho such like Service Appeal has .
been earlier filed by the appellant before this Hon'ble Tribunal.

2 7 G g S
: Advocate

§ AFFIDAVIT

' ' I, Riaz Muhammad (appellant), do her Yy solemnly affirm and

! declare that contents of Service Appeal arg true and correct to the
E best of my knowledge and belief ' '

[
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pllhl!L service wuh unmudmlc (.“L.L{ wuh the lnllowmg lc: ms and wndilmm

g S Nu Name & fa('llcl' name und " Date of bu'l'h. o ~l)csign: : “Place of Remarks |
o addeess o | T i __p_nsliug ' ‘
e S T —em _— -ROSHR Agalnst .
Rigz Mausmmaa - S/0° | 24 / 12 /1 971& Lab: GHB Mela newly cre
Mr.Wali. Muh ad. C Attcl'l:; uhabah Kl -tnd Pos
- AS5CGGA- .T_R e e o e _' S O A DT

TERMS & C ’\’DI'TIO/\ .

ot ]-. The appaintment has been madc pulclv on LOﬂ[i el lmsxs .ml ¢ian hr. tu mnmlul dn) unu.
o withoul any notice, ' - o
. Their monthly pay i§ Rs 4000/ ﬁxcd an w;ll bc wndmcd as Lullmsmbln undu lhc mlt.s. :
Their services will be governed by the rutes and regulations applicable from tife (o llmu

, They is direcled to pmdm.c health and age certificale Imm the medical superintendent l')I IQ
¢ Lakki Marwat

e Lde N

o

5. Charge n.pmt shoulnl be submitted to-all (.on(,Lde o i
' . | ' . L. - . ‘,I : ¢ .
(Attauitih Khan Mina Khel)
. : : o “Excentive Distiict Officer
ey o Sehoods & Literacy Lakki Marwat
G \\\-\ \‘? o '
findst: No, "~ [1-6/ Stab: .

Copy for information to the:-

Dated Lakkithe "W\ - Ln I
A\
1. Distt Co ordination Officer Lakki Marwat

2. District Accounts OfFicer Fakki Marw it o
30 Distriet Qifcer (M) oca) uflice -+

4. Medical Superintendent DHQ Lakki M arwil
5, Meadmaster schools concerned
6. Candidates Coneerned

-~ oS P\I\ : . ak :
- e ‘ : , .
}LQCI \\Q\S ‘7-‘( (__\(\,9:{ Exccutive District Officdr

Schools & Literacy Likki \Q!n‘r'wat

\fa\(b : - ,«

EAPONY\appoi n&mcnt,doc
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Executive [Distrlct Office Schools & Llteracy £

. \\

o

Departhfent Lakke Miewa

B3,

X Py
o

I LA

Rd‘. : Datr . '

? e

QFFIOE ORDIY¢e

| Cennnquart upen nep {-plo-qnt.tlon of
effice erders heariny MdntiTen| 16114-1n 44104 10/%0/v)
and 16165-70 datod 10/10/2007 ,4un to Jary of Jepels yrenn
=eodure af Xxaoutive Dintrirt, Offlonr(ML) ks Morve', ye, »
"LOOK _AFTIR® the undersipned hen beep blasced te yrngrq
the "EX-PCOT YAGTO BAFCTICI® in faveur ef tpe tellevipg
appeinters ip the best interest ef pLublic nervica ¥{th

retrespegtive offsct {.« 1944072047,

B.Eo.?’nu{a/htl;er' 8 Teme Designi Plasce of Penting

ltewerxs

14 Hr.Rise Hul%-m_nyd 8/0 |Leb Attgts| GHD Mels -

Mr.Wali Muliamnad B/0 |(Pixed; Ghahsb Fhel

MahiMine Knel ;Lekide

!Hmlt-
2, ﬂL.Pillwar Khop B;p Chewkidar |GHB Mela -

tigpl;nh Khap | R/0 |(Pixed) 8hahed Khel

village Mela Ehahsd

Fl'z:g:!.,]am Marvat,

( MIR AZaNx XN )
Executive Distriot Officer
(Boheels/Tdt:)Lakki Marwet

lau.tza.] .7 7¢ v, Dated Lakici the _cﬁf_/_p_/b».

Copy to the sm
(1) Directer Behoels & I4teracy,NVIP / Peshavir,
(2) Distriot Guerdinatien 92icer, Lakii Narvat ,
(3) Distriet diseusts Offiser Lakid Marwat,

(%) Hendnaster 19K8 Meln Shakad Khel (Lakki Marvat,
(5)e(6) ereiotal ernserned, :

g
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C_ BETTER COPY M

EXECUTIVE DISTRICT OFFICE SCHOOLS & LITERECY
DEPARTMENT LAKKI MARWAT

Ref: i . Date

OFFICE ORDER

Consequent upon non implementation of officz orders bearing
Endst PEs, 16114-18 dated 18.10.07 and 16168-70 'dated '10.10.2007,
due to lack of legally procedure as Executive District Officer ( B&L)
Lakki Marwat to Look After ' the undersigned has been pleased to
accord the EX POST FACTO BANTION in favour of the following

appointees in the best interest of public service with retrospective
effecti.e. 10.10.2007.

SNo | Name/Father name | Design Place of | Remarks
' Posting
1. Mr. Riaz Muhammad | Lab Attdt | GHs Mela | ----

S/ao ‘Mr. Wali | Fixed Shahab Khel
Muhammad R/o Moh :

Mina Khel Lakki
Marwat .
2. Mr. Dilawar Khan S/o | Chowkidar | GHS Mela | ---
Abdullah Khan R/o| (Fixed) Shahab Khel
Village ela Shahab
Khel Lakli Marwat | | : |

Note;

Necessary entry to this effect should be made in the sexrvice Book and
other record of the office concerned.

Mir Asam Khan
Execqtive District Officer
( Schoolst Lit: ) Lakki Marwat

Endst No. 1796-1801/- Date Lakki the 08.05.2008.
Copy to the:-

Director Schools & Literacy NWFP/ Peshawar.
District Coordination Officer, lakki Marwat.

District Accounts Qfficer, Lakki Marwat.
Headmaster, GHS Mela Shahab Khel ( Lakki Marwat)
Official Concerned.

RN

, sd/-
Executive District Officer
( Schools Lit: ) Lakki Marwat
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28.01. 2009, Leanht iviut vul. | ) ' ~ , "‘ ‘_‘:'.;' o ' !

o Parties preser*, Arrmuments already heard

"_*hqf J'he: p&aim*lff has flled“he 1ms*an* su

- ‘-.. i
.. T ee— . L ga

My *his mrder .aima a* the disposaipof lus*an*
asvnlicabien submit*ed by *he defendaufs far reaec*imn
ef plein* umder QOrder-7 "'"J.P-'l'l SEC allenng "herE'L'o
*ha* plair* be rejected, uﬂder +the bald provisiem as .
“he -plain*iff has xe* pe cause wf acflon. Rpplica+1mn :

wae submitted. . o '
Couwmsel fwr *he deferdawt arcued itha*
L C
the ins“ant plairt be rejec*ed as the imwstan®: suit is .

obviously di* by *he ,rovisiom under Ordef;73hule-11 CPe

¢n “he groumd *ha* plain*iff{ has g,'n"' me cause*oi‘ acflon

amd barred by law. , ' . i ,

Counsel fer *he nlalmtlff vehmen*ly resls*ed

*he applice*ien that* accordlng +o *he vefsmon",f *he

plain%, a cause of ac*ion de fiwi*ely’ acruod +‘o +he
' ', \\1? .

plaiw*iff and *he sui* is also we* barred by 1aw.. '

e ~1'{|--| H

5 After hearlng armumen*s of bo*hf*he 1earned

:»vuwseLs for t+he parties and nerusal of reﬁ

by,
.I , .¢..'

p@ﬁ$eveals"

in 1n*eres ef *+he p1a1n+aff/mram ees ef

YRR . ‘..i‘lu*-n-.- ‘.f

Mela a1ahab rhel Tehsll & Dlsfrlct Lakki mz

'P-tnoo . .' K .

' “Examiner to
District & Session Judge,
Lakki Marwat

. Ty v
(RIS
"

. .
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agaimwst *“he land granm* and re* o *he basis ef

T meri*s. fhgg ,ﬂpparen‘tly he ha:;;'[go“ no cause IOf

ac*ior and seccndly in *he ligh* ef “he decisiem’
K of Hen'ble 3uvreme Conr*, SCMR, 1993, Page-1294

ci*ta*ion~C, , - e

"As regards “he policy of makirg apnm1v+mﬂn*:

T - agairg* lamd sran*s we find *ha* *his amoun* *p infac*

, - sale of public nffice feor propertv. Ne* only it is

. : againgt* *he cunstitutional law angllnable *o public

LW office bu* is ne* ceowvduc*iwg *o public in*eres* wha*

' ceuld be doere wi*hin *he frame werk of “he law was *e .
crea* ammargi» of prefererce fer “hose whe make such
gran*s o*her cordi*ions of eligibili*y awd sui*abili*y

and fi*ness being equal, 4e, “hersfore, aver rule ,

*his prac*ice prcspec‘chly" :

‘; I~ view of *he reliance nlaced upew *he
s*a"ed dic*um of Aupus™ Supreme Cour*. .I held *ha“ *he:
prayers of *he plai-*iff as per headir»g of “he plain*
plai~*iff is no* en*i*led fer *he amnneir*men* on *he
said pos* and he al=o has #o* wo cause of ac‘ien, Hewce,
*he iwmg*ax* apnlica*ier urder Ohder-7, Rule-11 CpPM°
i3 herehy aecep*ed and “Ne sui* is stands rejected,

Mo erder as “n coes*
File be cor=igred “o.vecord room af*er

its comple*iom,

iinmnouncec.,

:EE;; - () 11 » ?2( f() c) L]
Muhamnad Abbas

Givil Jude=-VIT,
Lakki Marwa*.
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,Civil Appedl No. . " /13 . fer tb e year

" ASADULLAH KHAN s/e Yar Muhammad, S
r/o Ncla Shab Khel Lakkl Marwat voes \o fe . %Appellahti/"h

- L .'.'i ..('

) {\l!

R

- ) A - Versus . R iy

e ,‘n.../«

- 1. The Distt:Govt through; S R
" DPCO Lakkd Marwat. f o S i

£¢ 2. Eexecutive Distt:0fficer,
: (s&L) Lakki Marwat.

F+ 3. The Distt: Offlcer(S&L).
Lakkil Marwat.

!Ta‘ : ’ * 4, Headmaster, GHScheol,
'“f{ . . Mela Shab Xhel, Lakki Marwat.

b , . 5. Dilawar Khan s/e Abdullah Khan,
b . Chowkidar(en contract)GHSchoel,
D ) Mela Shab Khel, Lakki-Marwat.

: . 6. ‘Riyaz Muhammad s/e Wali Muhammad,
S ‘ Lab:Attd(oncontract)GHSchesl, y o
' : Mela Shabd Khel, . -

!

|

t

A 1. AssttiCo-ordinution Officer, |

| @/0 DCU Lakki Marwat. weel Real-nespodt/dcfg
AR

|

B " 8. Mst:Mumtaz . Begum—- widow, : T 2
e Taj Ali Khan, ST
'T . ' 9 10.Hamidullah Knasn,
Do 11.0bidullah Khan, e
‘ - 12.Fatehulléh.Khan-—‘Sone,u/ KT
' 13.72aibul Nisa, - L R
o 14, gaitus Nisa, : e
}%qpﬂ*! ".' . ' ).  Khairun Nisa, o "Nfﬂ
207 \anet'#er®® 16, Parmun Nisa, - Lon ‘
\(\ rwwq 17. Rakhtur Nisa, S ’ - "é?”:
A 18, Naeem Janra, o RN £
.3 jv . 19, Mst: :Mursheeda -- Dau htexrs, ..-ﬁ"?;'ﬁf
. L : of Yar Muhammad resd/ef :
R .. . Mela Shab Khel,Lakki Marwat .- Prs-ﬁorma ~do= =i

R E\’\: T
‘District & Ses. :I-.I” Judge: ;
» “. : LaI'klearwat

Reapectfully shewetn'v

. .- G

‘ohe appellann ahove namcd, belmg & B '}Z
it ‘J!%‘i h) 1-'

" 'l.l 5
58d

the lmpugned orden (hfvxng the" force
é(a) of crc-1908 ‘dated 28,01, 2@@95'

f
‘3 ' . .
S IS

Gt e e {




nnh ex-

ABCDe~

-0~

title ‘suit yo.141/1 of 2007 by the learnsu civil
Ne.VII rakki Marwat and beg ﬁ@ prefer this appﬁi
the same and sets-forth the follewing greiids ofF
ien, amongst etners, therete, as under;
2. B cepy of the plaint, the impugne d.ahﬁw
of - appllontLOH «nd replicatien under. 0.7 r 11 &r
. as A B, c and D,

(3. The impugned erder is ille gal may 1t1b‘ passeds‘

in 5ecd~fa1th, prima facie, comes withih the mlscﬂuef af
$.219. ppc for which the appelilant hereby reserved his
right to meve the preper forum as such.)

-~ A. The impugned order/decree is p&tently
against the law and facts of the cass 1
and' therefore, the judicial appreach of

B. There is ne concept under 0.7 r 11 te
reject the rvguit:,

C. The learned trial.judge has not besn gone
turouah thie recerd and file of the case
and mis-—understood the 'itelieft claimed by
the plaintiff in paft(a)udeplaration with
conseyuential and in part(b)an alternate.

De The iearued.trial Judge has wrongly folle-
wea and relied the judgewmen eof the pugust
Supreme Court in the last sentence of cit-
ation 'c';"yg, therefore, everrule this
practice prospectively: as well as ef the
sentence; o whithin the framework ef the

law to create a margin ef PRBFERENCE for
thuse whe make such grantsn.

E. The le¢rnedltr1al Judge No.7 has.witheut
exerclise of judicious mind ignored the ‘
Relief at part (a) for declaration of the
appointment of Respondents Nu.5 &6 illegal

nate for payment of cast of land denated &

"reJected tihe suit illegally,discussing, only
abuut the 'consequentialrellef' in part\a}

in its impugned order.

P. The learmed trial Judge No.7 has exerciseé '

his judicial pewer in aid of carruptlen.'

positlen by respondent No.2 and:7‘e§enlyﬁ;

previgien of cpc-1908.

cas well as the relief in pari(b) in alter- .

transgress of pewer ‘and misuse of afflclal"f

tire le&lrncd CJ-7 d@es not deservﬁzﬁpprovg.l. ‘r- L




;udliéemplek'LaKki;,'
Dated:10u0942009. s

Advncate )
I..akki Marw B 1;

o o

10 %Zgﬁ;lCdtlen-—
This is towherlfy en oath that thc centenys

of this appeal are correct and true accordlng "to the’

pelief of the applicant and his knewledge, & 1nf®rmatlem(

T1ts mrounds -have been prepared By my counsel and he. weult

e,,}/

Laed

appear on appellant behalf.

Appellant.
ATTESTED
M
E\;'l]hlu. (2]
D\smct&Sus::%t ' - |
Lakki Marwat - o .
B




-:".D.'Sl.-nil& Session Judge : - S el e dddl Dm‘l Judge..f

l Y >3 h-a-le

IN THE COURT Ol MR MLIIMOOD UL I-IASSAN Kll/\T’l’A_K'-;;
/LDDI VIONAL DISTRICT JUDGE-!, LAKKI MARWAT, * . *

- Civil Appeal NO...iveveriene....B0/13 of the year 2009 RN
. Date of the Institution...... TR 2100022009 00
- Date of ihe Decisiou. ........ SR 0.04.02.20, O ‘
A‘-dtlu”dh Khan son of yar ML}hammad resident of
Vllhge Mela .Shah'lb Khel....... B Appeitait
.......... Versus....ivov.ne
The District Government through D.C.0Q, Lakkl Marwat
candothers.......o Respondents
JUDGMENT

This :appeal has been directed 1g*1|nst the decrcc/ order
dated 28 01.2009. passed by the then learned Civil Judgc-? Lakki
Marwal, Mr.Abbas I(h'm whereby suil of the plaintiff/- appcllam was
rejected under Order’-7 Rule-11 C.P.C.

Facts in_briel of the case are. (hat plai;ﬁliﬂ' (dppeilanl -
herein) brought a suit against the defendants/ respondents for declaralion _
to the effect that his ‘predccessnr-in-inleresl had wansferred landed
properly in favour of Education Department for cohst:yclion of a school L
free of cost vide mutation No, 8929 attested on 09.08.1972, whereupon
now Governmen! Migh School. Mela Shahab Khel has been constructed
and that it was agreed between the parties ;Lnd that he or his nominee
would be employed as against Class-IV puost ele.. but instead thereol and
in violation of the said 'agrcenﬁnl. the appointments df defendant No. 5
and 6 has been made by the defendants as chowkidar an‘ci 1ab0rat0ry'.-_';_

. atténdant lrespec[ively, which is against the policy and is thus effective
upon his rights. and therefore, prayed (o declare such appointments as o
unlawful and of no fegal cftect, by giving prop.er relief in his j’avour. '

Plaintiff also in alternative pfayecl for award of
compensation of the land. donated by him for the said school.

Suit of the plaintiff was controverted by the i;lcfendahts o

and submitted an application for tejection of the plaint under Order 7

Rule 11 C.P.Cofur want of cause of action an the grounds that the suit of

the plaintiff is not maintainable, as donation of land lor construction of "%, -

school in lieu of employment is illegal. which agreement is not . " -

enivyeeable.

That application of the defendants wis accepted "zmc[ {I'1c' L

plaint was ullimately rejected by the trial court vide its munu,ned ordcz

ATTESTE@

Lence (he appeal.

Examiner to

:akki Majwat
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1t was arFued by the learned eounsel for the appell&
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o 'relzefs sought by the plaintilT/ appe]lant thus the mpugned ordef
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1pu;:ncd mdcu /. decree is p.ncnll; apgainst the law and faets und hu:
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- Lo B sustamable and needs to be set as1de-on acceptance of the appeal.

z

On thc other hand to,the contrary, the lcarned couu..t.l for
",respondents fully defended. the impugned order / decree dboul :
xejecuon ofthe plaint and arguecl thal the plaintiff had though lmnstcrred
lhlS landcd property in favour of Educatlon Department of constr ugtion of; ,,"__. .
school free.of cost, but no agreement in written form has been exceuted . '
belween the pal ties for the provision of Class-1V poslq to him or to his .
nommees and otherwme too. if there was any agreemcnl hetween the'. . .
parues m this re[,ard even then, such agreement cannot be entorced, - ‘

bemg 1liegal and void, as declared so by the Hon' 'ble Supreme Courtof =, - i

Paknstan in us verdxcts reported in 1993 SCMR, 1287 and 1997 SCMR CRe -. 3

.855. - ‘
| “That so the suit of the plaintff has been very rightly :

* rejected by the trial count through its impugned order, which is well

reasoned and requiring no interference.

Having heard on both sides and on going though the -

. available material on record, it revealed that admittedly plaintiff has

sought {or his eniployment in the Govl. Iigh Schoul Mela Shahab Khel,
on account of providing their fanded property free of cost for the said
school and not on the basis of merits and has pleacded that under an
agrecment, his predecessor transferred the tand .in favour of Education
Department through the above mentioned mutation dafed: 09-08-1972
for construction of Govt. High School subject o condition  thut
appointments against Class-IV posts in the said Schaol shali be made
according 10 his will and that tmlead thercof respondent No. § and 6 are
appointed-on the said posts and 1heu_lun_ there is a breach of d!,lct.ml.nl
and sought cancellation of such appointments, but lirstly no such like
agreement in written form has been produccd by the plaintiff / appellant
(o reveal that really it was so agreed heiween the partics, but however il
il is supposed the existenee 7 exceution of the atleged agreement, even
then it cannot be enforced, for the reasons, that agreement (0 transfer
land in consideration for employmenl was in the nature of sale of public
officc and such agreement was illegal and agamsl the public policy,

‘beinglhit‘; by section 23 of Contract Act 1872 and specific performance of "

@ m = memma n .

e M em mme  meer— =i .
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: pledeuessm had llansferred his landed ploputy in the year 1972 in-

plaintiff cannot claim any sort of ‘compensation of the land, or for

A. ;25
such agreecment whercof, couldn’i be grantcd. as 'repm't'csi in 1993
SCMR, 1287 as well as 1997 SCMR, 855.

So for as the other alternate claim of the plainttf /
appellant with rimrds (o compensation of his tand is c‘oncﬁrne’:d. it is

held that he is e mppccl under the faw to cl*nm tnr such reiief. as his -

Af'wour of Educalion Dcpdrtmenl free of cost, with no condmon o

piec.edent and now after lapse of aboul 35 years of such- transfer, the L

demolition of super structure of the School.

‘Therefore, having reliance on the above referred dictums
of the august Supreme Court, T have reached 1o a firm conclusion thal
plaintiff has got no cause of action in respect of the claims, being sought
hy him and that his plaint has heen very rightly rejected by the trial court
through its. 1111pugned order, so as to nip the evil in the bud. '

Resullantly the appeal fails, and hereby stands disniissed.
With no order as to costs.
‘ "File be consigncd to the record room after its necessary'
completion and compitation. '

Announced.

04-02-2010 o \&__
| . N

(Mehmood-ul-Hassan Khattak)
© Addl:District Judge-1.
Lakki Marwal.

CERTIFICATE:

It is certified that this judgment consists of three (03)

pages. Each page has héen checked, corrected and signed by - me

- Addl: District Judge-1,
E : g Lakki Marwal.
r) Plna»u\un. T YR SN . - )
rum‘i”bh?‘\"m reg nlvad on,.. .......6 Q) e
! NEINIeY .'-: A O g 22 A T T E STE D
) el Tor g (\ng g : o
Nooeiwors, Y7 A/ ‘i N
Conying Foan) . '

wherever il was necessary.

Exammor to '
District & Session Judge,
cl Lakkl Mauwat
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IN THE PESHAWAR HIGH COURT.CIRCUIE:
D.LKHAN

Civil Revision No. #/o/ZOlO

Asadullah Khan S/0 Yar Muhammad,

R/O Melah Shahab Khel, -

Tehsil & District Lakki Marwati.......coo.oooviverenn... «..Petitioner,
VERSUS

~ 1) The Disttrict Govt; through
- DCO Lakki Marwat

2) Executive District Ofﬁcer, (S & L) Lakki Marwat.
3) The District Officer (S&L)Lakki Marwat.
4) Headmaster G.H.S..Melah Shahab Khel.

v 5) Dilawar Khan S/0 Abdullah Khan, Chowkidar on
contract, GHS Melah: Shahab Khel, Lakki Marwat,

6) Riaz Ahmed S/0 Wali Muhammad, Lab Assistant,
GHS Melah Shahab Khel.

7) Assistant Co-Oridination: Officer C/0,
DCO Lakki Marwat........coo..everireisenernnn . REAI Respondents.

8) Mst. Mumtaz Begum Widow.

9) Taj Ali Khan,

poand$iy 'S-‘?7‘u ) X A
e B g hidullah Khan, R
SR NG e e S . L
EI k ‘ . . oa
e,“"x&fg\‘;( 11) Obaidullah Khan, Mﬁﬁ;\
2 N | CQwa
// 12) Fatehullah Khan Sons of ‘ \’@‘woe(g\%“‘a \M
- g™ Q‘
13)  Mst. Zaibun Nisa. - N
14) Mst. Zaitun Nisa,
’ 15) Mst. Khairun Nisa,
] 16) Mst. Farmun Nisa..
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17) Mst. Rakhtun Nisa.
18) Mst. Naeem Jana.
19) Mst. Khursheeda, Ds/0,

Tt
-\u'e

Yar Muhammad, Rs/O Melah Shahab Khel,
Lakki Marwat Profarma Respondents.

-------------------------

-------------

REVISION FETITION AGAINST THE JUDGMENT/
DECREE/ ORDER DATED 04-02-2010 PASSED BY
ADDITIONAL DISTRICT JUDGE-I LAKKI MARWAT IN
CIVIL APPEAL NO. 80/13 OF 2009 VIDE WHICH
APPEAL FILED BY THE PETITIONER AGAINST THE
JUDGMENT/ DECREE/ ORDER DATED 28-01-2009
PASSED BY CIVIL JUDGE-VII LAKKI MARWAT IN
SUIT NO.213/1 OF 2007 HAS BEEN DISMISSED.

-----------------

PAYER:

On acceptance of instant Civil Revision, both
the impugned Judgments/Decrees / Orders of
the courts below may please be set aside and
the case may be remanded back to the trial
court for decision afresh after recording of pro
and contra evidence of all the contesters to
secure the ends of justice with cost throughout. -

---------------------

Respectfuily Sheweth:- ]
jesndN®
Brief facts giving rise to instant revision are as under.

FACTS:-

1) That in the year 1972 the predecessor in interest of

the petitioner and proforma respondents donated land
measuring 2 kanal with possession to the education
department for the construction of High School ‘with
the commitment of the official respondents that all
class IV vacancies will be given to the donor in lieu of
the aforementioned donation but surprisingly the
school was constructed in the year 2007 and the

p;\ ! 85“

¢

N

DW !
'
Co\.\ﬂ ]
\Qh' a yz !

X

1




-
A
4} -

K Jﬁ:

4y

others inter alia:- “/(\»‘;m.
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1)

2)

3)

2)

- dated 04-02-2010 passed by learned Additional District

PR 4

3 -

petitioner was astonished to know that strangers |.e,
respondent No.5 & 6 were directly appointed therein
against the class-IV vacancies herice committed
breach of trust which was challenged through the suit.
No. 213/1 dated 11-06-2007 and without framing .of
issues and recording of evidence, the suit was
dismissed under Order 7 Rule 11 by Civil Judge-VII -
Lakki Marwat vide Judgment /Decree/ order dated 28-
01-2009. (Copies of Judgment/ Decree / order dated
28-01-2009, plaint, written statement, and application
under order 7 rule 11 are attached as annexure-A, B,
C & D respectively).

That beiﬁg aggrieved of the Judgment/ Decree / order
of the learned Civil Judge petitioner filed an, appeal No.
80/13 of dated 10-02-2009 which met the same fate
and was dismissed vide Judgment/ Decree / order

Judge-I Lakki Marwat. (Copies of Judgment/
Decree/order dated 04-02-2010 alongwith appeal are
attached as Annexure E & F).

Tﬁat being aggrieved of the aforementioned Impugned
Judgments/ Decrees/ orders, petitioner, approach this L e3Ts
honourable court on the following grounds amongst &'

T~

ve 59 T sera

N
That both the impugned Judgments/ Decrees/ orders of 4\\
the courts below are against the law, facts and the out \
come of haste without application of judicial mind &
result of misreading and nonreading of the material
avallable on file hence untenable.

That the valuable rights of the petitioner is involved
and has suffered irreparable loss but knocked out on
technical ground which is against the fundamental
principles of natural justice and on this score alone
both the iImpugned judgments/ decrees/ orders deserve
to be set at naught.

That learned trial court has graciously erred to accept
the application of defendants under Order 7 Rule 111,
likewise lower appeliate court has maintained the same
judgments /decrees / orders of Civil Judge although it

e e v § b
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4)

5).

6)

8)

9)
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was a clear case of interference in exercise of appellate
Jurisdiction.

That though the petitioner did not appear in the
competition but that is not the requirement and direct
appointments were made without any publication/ test/
interview and if that be considered the criteria than
case of the petitioner is on better footing being the
donor and better qualified then one of the appointee
l.e. respondent No. 5 and the learned courts below
were supposed to record pro & contra evidence to
reach the just and fair conclusion but the main suit was,
dismissed In haphazard manner and denial of such
alienable right of the petitioner has caused grave

miscarriage of justice, hence needs interference of this
august court.

That position of the petitioner as donor has already
been admitted. by both the courts below has glven birth
Lo cause of action and its denial is colourfu) exercise of

“‘their respective jurisdiction and is nullity in the -eyes of

law.

That the Question involved in the case is a question of
fact, which was to be determined after recording pro
and contra evidence of both the parties but both the
court below exceeded the jurisdiction vested in them
and caused grave miscarriage of justice hence needs
interference by this august court.

That the impugned judgment /decrees / orders of the
learned trial court regarding acceptance of application
under order 7 rule 11 and dismissal of appeal by the
lower appellate court is based on conjectures and
surmises and in no way tenable.

That the impugned judgments /decrees / orders of the
learned courts below suffers from material irregularities
and illegality in exercise of jurisdiction.

That the dictum of apex court has been miss-
interpreted by both the courts below which caused
grave miscarriage of justice,

AT EGT [ AN
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y 10) That any other ground with the permission of this

honourable court will taken during the course of
argument on the petition.

It is, therefore, humbly prayed that on acceptance
of  this Revision Petition, both the impugned
Judgments/ Decrees / orders may please be sét aside
and the case be remanded back to the trial court for
decision afresh after recording of pro and contra

evidence of all the contesters. to secure the ends of
justice with cost throughout.

Any other relief not specifically prayed for and
deemed appropriate by this honourable court In
Circumstances of the case may also be granted to the

petitioner..

: . Dated: 36'/04'/240 10 . Petitioner

: ' g Qi'ﬂ .sf&gp.’:?’ Throu g h
‘ ru’inzq:m L T . |
sl 0% eay 3 FV N | 48 . . | )
A SRy 75, To Abdus Samad Khan Marwat
I Al o ~ Advocate Peshawar.
© | Certificate: 0306)- 89399645,

0333~ 977 2762
Certified that no such like revision petition has earlier been
filed by the petitioner as per instruction of my client before

this honourable court,

»Advocafe.




‘It

ARCWOHd@MM@u%M@M& Soeall, H—ﬂfg
+ollaans

) dxsmlssed

w3

c. . No. _2-/e of _A005 . >
Wik a5 e
JUDGMENT
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MIFTAHUDDIN KHAN, J.- The petitioner Asadullah
Khan has filed the present revision petition against the
judgment/order dated 04.2:2010 of -i‘eé;"ned Additional
District Juldge-'I, Lakki Marwat whereby the appeal of the
petitioner é'ga.ins‘t the judgment a.nd decree dated

28.01.2009 of Iea.rned Civil Judge-V1I, Lakki Marwat was

2. The facts giving rise to the instant revision '
petition, in' brief, are that the petitioner filed a suit
against the respondents for declaration to the effect that
his predecessor-in-interest h_ad transferred 1and'ed
property in favour of Education Department for
construction of a school :free. of cost vide mutation
No.8929 attested on 09.8.1972 and it Was agreed
between the parties that employment of Class-IV post
would be given to the petitioner but. ins'tead; respondents

No.5 and 6 have been appointed which is against the
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2.
policy and may be declared as unlawful and of no legal

effect.

3. The respondents submitted an _éppl‘ié'ation for
rejection of the plaint under Order VII Rule 11 CPC
After contest, the application was accepted by the learned
trial Court and the plaint was rejected vide judgment and
decree dated 28.01.2009. Aggrieved from the same, the
petitioner filed app.eal No.80/13 of 2009 which was
dismissed by the learned Additional District Judge-I,
Lakki Marwat on 03.02.2010. Aggrived from the
concurrent ﬁnciings, the petitioner has lodged the present

revision.

4, . Mr, Abdul | Samad Khan Marwat, learned
counsel for the petitioner contended that in the plaint,
the appointment of respondents was challenged on the
other grour-.c}s as well, that the pgsts weré sanctioned on
09.10.2007 but neither any "a'd;rertise'ment was made nor
the petitionerwvas given an opportunity to apply for the
said post and the same were filled Uip within one day on
10.10.2007 without any approval from Departmental
Selection Committee under the rules and policy of
Government. He further submitted that as mixed

questions of law and facts were invelved, therefofe,- the

‘same were required to be decided after recording pro and

contra evidence but both the Courts below rejected the
plaint of the petitioner wrongly and illegally by ignoring
the fact that from the averments made in the plairit, the £

suit of the petitioner was not barred by any law. He
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placed reliance on 2011 CLC 83, 2008 MLD 786, 2008

CLC 1507, 2010 YLR 1548 and PLD 2008 SC 650.

5. The learried :A'dditidﬁél, Advocate. General and
Mr. Noor Gul Khan Marwat Advocate for the respondents
defended the orders of both the Courts below and
contended that the plaint of the i)edtioncr was rightly
rejected by the Courts below in accordance with the
provisions of Order VII Rule 11 C.P.C. They placed

reliance on 1993 SCMR 1283, 2007 SCMR 74, 2007

SCMR 296 and 1997 SCMR 8585.

6. After hearing the learned counsel for the
parties, | have come to t‘he conclusion. that for rejection of
plaint, the averments in the plaint have to be taken into
consideration. Perusal of plaint of the petitioner reveals

that besides the land given in lieu of service, the same

also contains a bundle of other factual allegations which

have to Ibe decided after recording pro and contra
evidence. From the averments in the plaint, the plaint of.
the petitioner is not at all barred by any law. Rather the
same discloses a valid cause of action that the
respondents were appointed without advertisemient of the
posts and observing the policy of Government in respect
of appointmerits. Sim'i,lgrly, the appointments were also
made without constitution of D.8.C and approval by the
Departmental Selection Commiittee which are the relevant
facts requiring recording of pro and contral évidence,
Thus, by placing reliance on this. .Court Judgments

delivered in 2008 MLD 786, 2008 CLC 1507 and 2010

-— -




.
. -
=

3Y

-4- —

YLR 1548, 1 accept the présent revision ﬁetition, set-
aside the judgments/orders of both. the Courts.below and

remand the case to the learned trial Court with  the

‘directions to decide the same in dccordance with law after

recording pro and contra evidence. The learned ‘trial

- Court shall summon the parties after receipt of record.

Announced. : ‘ M ;
Dt:12.9.2011. JUBCE
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Civil Suit No.: 62/1-R of 2007 Institution: 11:06:07 Date of Decision: 14-03-13

, 1, Asadullah Khan s/o Yar Mthammad
_ 2. Mst Zeenat-un-Nisa d/o Yar Muhammad :

3. Mst Zaib-un-Nisa'd/o Yar Muhammad, Caste Pathan '

R/o0 Mela Shahab Khel, District Lakki Maswat : veeben Plaintiff
‘Versus . Lo o

1. District Government through DCO, Lakki Marwat.

2. Executive District Officer, Schools & Littacy, Laklki Marwat.

3. District OFficet, Schools & Litracy, Lakki Marwat.

4. Flead Master, Government High School, Mela Shahab Khel ’

5. Dl IeRa s/0 Abdullah Khan, Chowkidar, GHS, Mela Shahab Khel,

6. RiazJhan's/o-Wali MuhammadiLab: Attenddnt, GHS, Mela. Shahab. Khel

7. Assistant Co-ordination Oftficer, Lakki Marwat '

: : L ‘viveeees Real Defendants
' 8. Mst Mumtaz Begum widow, 9, Taj Ali I<han, 10. Hamced-ullah Khan,
- 11. Ubaidullah Khan 12. Fateh-ullah Khan. Ete ' .
f : C i Proforma Defendants -

1 RECOVERY OF LAND or COMPENSATION
in_altgrnate. ' ' _

SUIT FOR A: DECLARATION;
B:

( JUDGMENT: . ,

{ ' 1. Bricfly narrated factual backdtop of the instant case is that plaintiff
L No.1 sought declaration to the, cffect that he was entitled to cmployment in
i Education Depattment against the vacant posts of chowkidas ot Laboratory
l . Attendant in Government. -High School, Mela Shahab Khel, "hereinafter
"o described as the school, on the ground that his ptedccéssox’-in-intcrést had
'."‘ donated his land free of cost for the construction ete of the-school with.the

pottion of the vacant' posts of the school, only his nominces should be
appointed. That the vacancies of Chowlddar and Laboratory Attendant were
sanctoned vide notification No. 'BOV/FD_/Z-Bl/OG—O? dated 09-01-2008 and

T fdministative powers only, had unluwfully appointed the defendants No. 5&

Dlstrlcs?gt;::i‘ot: JudgéFfected against the recruitment policy :ipd, thercfore prejudicial to plaintiff

Lakki Marwat  tight thereto. The plaintiff claimed entilement to the appointment as langd-
owner. Several requests .were extended to the defendants for miaking

purpose, in accotdance with the prevailing tules that against the appropriate B

I ATTEST Epoau the very second day, thie defendant No.2, who was citrusted with .

6 without adopting the proper piocedfre. Plaintff assailed the' validity of .
appointment orders of defendant No. 5, & 6 on the said pdsts, béing illegally

appointment of plaintiff to the said post but they refused to.act accotdingly, |-
therefore the instant suit. The plintift prayed for the declamation of his . '}

A . entitlernent and pesmanent injuinction aghinst the defendants and i alternatiye " .|
e @J\f they prayed for payment of the compensation for the donated. land: o "}
o B gAS restoration of the land. S L P B R .
i G\*Ui‘%‘:‘, yoge/Mo& 2. . Defendants summoned dnd duly sérved. Defendants appeatcd through
) genio! pc\_am WMoV authorized representative and in’ person and contested the suit by submitting
Y sec30 the written stitenient. The contradictoty pleadings of contesting parties were
a4 . : reduced into following issues. ‘ ‘
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1. Whether the plaintiff has the cause of action?

Whether the phintiff is estopped to sue?
Whether the suit id hand is barred by limitation?
Whether this court has jurisdiction to entertain the suit in hind?
Whether plaintiff is eligible to be appointment ss chowlud'u/L'\b
Attendant on seat oqund donor?
Whether appointments 'of defendants No. 5 & 6 were unlawfully
nnde? .

7. Whether the suit in h'md is Ealse and frivolous and defendants are

entitled to the compensatory cost?
8. Whether the plaintiff is éntitled to decree as prayed for?

0. Relief.
3. Both the pattics adduced evldencc official as well as documentaty in
suppott of their claims and contentions. Statements were duly recorded and
the record is placed on file. Duting the proceedings, the proforma defendants
No. 13 & 14 were tmmpuscd in the pcml of plaintff.
4. Valuable arguments of the learned counsels. for the parties to the lis
heard attentively and the available record medculously perused with their due
assistance. Taking stock of all the features of the case mto consideration, my

o p P

o

_issue-wise ﬁnc]mg,: are as below:

ISSUL No. 5 :

5. Pl'unmf[’ contention regarding dommon of land by his predecessor-in-
interest mmciy Yar Muhammad was  not categoricaily c]emed by the
defendants in the written statements.

0. Paewari (PW-1) produced. the revenue LCCOld pertaining to khata
Nw.276 Khasta No. 4210 Khata No. 294 Khasta Nos. 4209 Khata No. 312
khasea No. 4205, 4206 and Khata No. 315 Khasta No. 4210 of Mauza Mela
Shahaly Khel, which teveals that pl‘untlfP father was co-nwnet in’ the said , -
property, who had alienated his ownership in tune of 02 kanals in favour of
Fducatdon Department vide mutation Noi 8929 attested on 1972 free of cost.
ADK (PW-1) produced the mutation No. 8929 (Exbt.PW-1/1) dated 09-08-
1972 and verified the due atestation therédof. - '

7. - Phintff attorney (PW-7) reiterated the claims and contcnuons of
plaint in fespect of the subject matter. PW-8, special attorney for the pl'unn['(s
No.2 & 3 also cotraborated the instances. DWs have admitted the factum of
the alienation of land though ccmtrovet ted plaintff claim for qppomtmcnt on
the basis of fand donation. i

8. Exaluation of the tcsnmony on record reveals that witnesses| téstified
d record corroborated the factum of donation of land by Yar Muhammad,
father of plaintiff in rune of 02 kanals vide mutation No. 8929 (Exbt.PW-1/1)
dated 09- O‘% 1972, Howevet, it is ochch that when the tand was donated to

the Education Depatement, the status of school was Government Primaty

School and subsequently it wis . upgmdcd to Middle School. Thereafter,
further up gradation was accorded to Government High Schoo! in]the year

2006. The subject vacancies wete sancton for the Government High School
vide NotlﬁC'lthI:}NO BOV/FD2-31 (2006 07) Lakki dated 09-10-07.;

9. Plaintiff contended that the qhenauon of land was granted with -

stpulation, as per prevailing policy that against the vacancies of Class-IV of
the school, only tlie nominée of the donor would be appointed. Plaintiff failed
to proof existence of any such snpulmon in' making the donation of land.

10.  Itis by now well-entrenched law that the pohcy of grant of land in liev

of job.amounts to sale of public office, which is not only against the |

constitutional law but alsa not conducive to the pubhc interest. And rcﬂhzmg
the irrationality and in complnnce of the VCldJCtS of August Apex Courts, the
2

i
1
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i
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. said .pol.ic'y,iva'sg.a'd"rrijtte'dly; tescinded by the- cdnfzi:uéﬁi:'nt f:iutla‘éi’ity.'-;f\;hd'th'i's"‘ﬂ :
. ground is not presently recogriized by law and rescission of the. policy by the . 1|
‘ - competent authority has rmade i impermjssible. . - .

L L 1L It is alse _surprising,ji‘t‘gan-,‘,;g:'o:ut‘g;;;tllaht once a land was donated for the
‘ r) - school, how the donor of his legal heits can enjoy the encumbtance or lien in :
Perpetuity on every vacancies of Class-IV even after forty (40) years; and the i

same is not allowed by the prevailing Government policy. A
12 Therefore, this court holds that. the phintiff contention regarding his
eligibility to be considered for appointment on the basis of land donoy’ policy,
is not legally tenable. The issue No. 5'is decided in negative, '

ISSUE No, 6: - o : -
13, Defendants contended that the appointments of defendant No. 5 & 6
were lawfully made afeer Proper adoption of the prescribed” procedure,
Officials of Education Depattment are examined as PWs and DWs. Record,
pertaining to the impugned appointments was produced and placed on fle, .
4. Evalvation of the available testimony tanspires that Dilawar Khan
(defendant No. 5) and Riaz Minﬂm‘mag'.(dcfendant No. 6) were appointéd

P ordets No. 16165 dated 10-10-07 and No. 16114 dated 10-10-07 by the then

[ EDO, Mr. Atta-ullah Khan Mina Khel, EDO (Banny), holding the additiony]

T chatge of office of EDO, Lakki Marwat. f¢ is observed that Vide notification

o No. 6622-23 dated 09-10-2007 (ExbtPW-2/2), Atta-ullah Khan, EDO (S&L)
L Bannu was entrusted with ddditional charge to look-after’ the office of EDO
L (S&L) Lakld Marwat. The defendants No: 5 & 6 were appointed on “fixed pay’

: l.c on contract basis and their appointment was subsequently tegulatized, in

A general order, Lo ' S - |

. 15. Later on, the ex-post facto’sanctidn was granted by EDO (S&L) Lakki * * - .

: Marwat to the defendants’ appointment wv.c.f 10-10-07 by Mir Azam Khan, - !

| EDO Lakki Manwat vide N, 1796-1801 dated 08-05-08 (Exbt.PW-5/2), '

R 16, And vide No.DM/LM/188 ‘dated 19-05-2008 (ExbLPW-5/2) District o

Nazim, Lakki Mapwat withdraw the ex-post facto sanction of the disputed

posts and asked DCO Lakl Marwat to reimbursement of the released salaries.

j Remarks of DCO, Lakl; Marwat that only office of DCO was empowered to -

e grant ex-post facto sanction. Vide otdes ‘,_NQ. 6714 dated 17-10-07 @xbtPW-

‘ 2/3) DCO, Lakki. Marwat had: cancelled the order pettaining to Riaz * .
Muhammad (Defendant No. 5).. Vide Order No, 8578-80 dated 25-08.08".
(Exbe.PVW-5/1) by EDO (E&S), Lakki Marwat, addressed to FHead Master,

GHS, Mecla Shahal Khel and DDO, GPIS, ‘Mela Shahab Khel, whereby the.,,.‘” . ’
salary of Class-IV of GHIS, Mela Shihab Kel vas stopped. However, the '
order withdrawn on 16-09-08, as no court directive was in existence. Lettgr.a “ -
No. 16550-52 dated 18-10-07 issuecl by EDO, Lakki Marwat to DCO, Lakki g
Marwat was sent in reply to the letter No.' 6714 dated 17-10-07. o '
7. Application, submitted'by defendants No. 5 & 6 to DCO for release of
salary dated 19-03-2008 was ‘approved’ by DCO, Lakki and directed to DAO
concerned for release of their salaries. Vide Endst: No. 924-25/DCO/L
. Dated 24-03-2008 (Exbt.P\\_,’/d/lj) the then ACO ordered the release of salary
of all the employees, appointed by the'ex-EDQ (S&L) Lakki Marwat (M.
Q\kﬂpﬁ Atta-ullab Khan Ming Khel),on the basig that the €x-post facto sanction was

A;?Mag: already ordered by the then Distdct'Na;ﬂn, Lakki Marwvat and the cascs of .

.'::g:'gw\\ \l_:c\‘«\«‘ M2t defendants No. 5 & 6 ege fecommended to the DAO, Lakki Marwat ‘for :

{30 CrRe M=o favourable consid ration, . - o
18 Itis also o served th‘a,t'tl;c ex post facto sanction granted videfORIT . E S T E
No. 1796-1801 dated 08-05-08 by EDO, Lakii Maswat during pehdeﬁc’y of - .
instant lis, S L T

e
ST e e " District’a Session-Judg
e e IR o LakK Marwat
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19.  The amival report of Muhammad an (Anne*tmc-(‘ ) contained Order
No. 11614 dared 10-10-07-and that of Dllawnr Khan (Annexure-D) contained
the arrival report Qrder No..11619 datcd 10-10-07, which contained glaring

7 Ll

mconslstcncy regarding the description of the order. Such a glaring mistake in

enuies of both the arrival report cannot be térmed as mere co-incidence, .

20.  The appointment methédology. adopted by the then EDQO, Lakki
Marwat is subjected to the litmus test under the prescribed rules of initial
recruitment. Ieis observed that vide Notification No. BOV/FD2-31 (2006-07)
Lakki dated 09-10-07, ic is directed: that the new rectuitment for the subject
school shall be: made after obtaining{NOC from Surplus Pool of the
Establishment Department, and ble]CCl'. to observance of all the cadal
formalities. :

2. In case of appointment of Class-IV appointments, the selection
authority. is Disteict Selection Committee., Selection Authority: u/s 2 (j) of the
KPK Civil Servants Act,-1973 selection authority means, the Provincial Public
Service Commission, a departmental sclccuon Board, Departmental Selection
Committee or other authotity or body; on, the recommendation of of in
consultation with which any « f\ppomtmenf or prornotlon as wmiay be presctibed,
is made. Legally, the appointment of thc vacancies of BPS-I to IV shall be

required to be made through DSC after advertisement in newspapet. Under

section 11 of the KPK, Civil Servants (Appointment, promoton & Transfer)
Rules, 1975 the inital appointment to the posts in BPS-1 to 4 shall be made
on recommendation of the DSC after the vacancies have been advertiscd in
newspapert. It is observed that vide SOR-V(E&AD)2-7/2003 Dated Peshawar
the 17 May 2007 consdtution of the DSC/DPC for BPS-1 to [V revised i.c.
DO, Nominee of DCO, District Officet concerned. DW-3 admitted that no

- selection committee was constituted for appointment of defendants No. 5 &

6. 1t is observed that vide notification No. SOR-VI (E&AD)1-10/2005 dated
U9-06-2006, the Provincial Government has also envisaged that the procedure

of publicity through advertisement and récommendation of District Sclection

Committee shall be observed from appointment on contract basis as well.
Although, the notification has not been brought on record however, judicial
notice can be taken thercof. :

22. . The then EDO was only authorided to ‘look after’ the office of EDO,
[akkr Marwar and no orde,
appointment ete has been m‘ldc Thetefore, it is admitted fact that the then
DO was not entrusied with the power to make appointment, either on
contract or permanent basis. The ‘thed EDQO, Atta-ullah was not legally

expressed or implied, to make any kind of

competent to make the appointments. He was testrained from making' |

appointments, posting and transfers. Tt was based on Provincial Government
Noulication No. 5054-16/2007 d’ltccl 05-10-2007 (LExbt.PW-4/1). The
postng order of EDC, Lakki was cancelled vide office r_)rdu No. 6714 dated

171007 (Fabr.PW2/3).

23, Beside, advertisement of the vacancies through leading nowspaper was
qu‘olurcly maadatory as the melovment Exchange Commission was non-
existent in Districe Lakki Matwat at the time of impugned appointments. It is

also worth-mentioning that vide Notification No. SOR-VI (E&AD)1-3/2008

dated 3¢ November, 2008, the second proviso to the Rule 10 sub-rule (2) was

added. Therefore, the procedure of appointment through Employment
Exchange Commission was not available' to the Appointing Authotity and it
should have observed the mandate, of Sub-rule 2. In absence of the
Hmployment Exchange Conmission in Lakki Marwat, the defendants No. 1

to 4 were legally bound to make advertisement of the subject vacancies;

cdefaulred.
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24. It is astonishing to. note th t;'.';_ftlf!;,.dcfendants_cl:{im'ed to have been

registered with Employment Exchange Commission, Bannu. Riaz Mubammad
holds the registration No. 534/06: Dated-14-05:06 (Exbt.DW-2/8) nd - O
Dilawar Khanvide No. 521 /ED/2006 Occupation No, 5-89-20 ‘dated 01:05- -

06 (ExbtDW-1/1). The \ﬁritgéﬂg,.;;§t1g¢ments of defendants are destitute of "

il

these contentions. No official of ‘the. Employment Exchange: Comimission, SRR REE
Bannu' has ‘been examined to testify iin'ithis regard. It is observed ‘that the - I
- Employment Exchange  Commission ‘has: been established ‘at District Lakki .~ Y\ |
Maswat vide Notification'No. DTE&MT/EE/N/1:20/332-36 dated:07-01 -
- 2010. .Admittedly; the Employment Exchange Commissions arc constituted © -
. on district level and registration with the Employment Exchange Commission®

- of the other district is nowhete commanded by the liw. B _
. 25, It is also intcresting to' note ‘that defendants No. 5 & 6, in their

statements as DWs claimed to have submitted applications (Mark-A & BY for
the subject appointment. The deposition runs contrary to their instance

tegarding the appointment through Employment Exchange Commission. On * -

the other hand, the officidl record. of EDO office is destitute of any’ such

application, which facts ate admitted by the official of Education Department, .

examiried as DW-3,

26. Al the official PWs  and “DWs ‘categorically testified that' o
advertisement was made tegarding’ the ‘appointment on disputed vacancies;

and no documentary evidence has been brought on record by the defeqidants
to substantiate theit appointed to"h'an_: be¢n done in accordance with the law.
DW-3 admitted that no advertisement was “issued regarding the subject
vacancics and no such commission was constituted for District Laklki Mamvat,

27. On the othler hand, uader the tule No. 12 (3) of the KPK Civil Sorvint

(Appointment, Promotion and Transfef)Rules 1989, the initial recruitmént to -

the posts of BPS-1 and 2 ot equivalent shiall otdinarily be made on local basis.

The school is located in Mauza Mela Shab‘n‘b Khel. The defendants No. 5 Riaz :
Muhammad is resident of Lakki Mina Khel, which falls within diffetent Union |
1 - ._ . I ' l. : " ’ .

Council.

28, Concluding the findings, it is Neld that the subject appointments were -

made in absolute violation of thé prescribed rules. The appointing authority
did not have the power to make the appointments and the mandatoty
clements of rccommendation of selection authority ic. District Selection
Comumittee, publicity through ' adverfisement, appointment’ of locals were
completely flouted and’ thetefore the appointments of defendants No. 5&6

are held as vnlawfully made and motivated for cxtraneous considerations

other than merit.

29, Itis worthy to mention that inquity was conducted by the orders of .
CM, Khyber Pukhtunkhawa against the delinquent EDO, Laklkd Marwat o
tegatding the impugned appointments “in question vide HRC No. 4402

N/2010 Notification No.” SOS/MYEXSED/4-17/2009 office Order No.
6714/DCO/Lakki Marwat/HRDO-5 dated 17-10-2007 Exbt.PW-6/1 to
G/4). The record of inquity has been produced before this court. And on
conclusion thereof, vide notification No. SO/ M)EXSED/4-17/2009/ Atta-
ullah Exi EDO (E&SE) Lakki Marwat dated 28-09-12 TxbtPW-6/3), Mo
Atta-ullal Khan, the then EDO; Lakki Marwat was penalized for the
misconduct. ' - .

30.  Consequent upon these findings, it can be safely held that the
appeintments of defendants No. 5 &6 was against the rules and tegulations
the rules and thercfore are held as illegal. The issuc No. 6 is decided in

affigmative. _ ATTESTE D '

Examiner to

District & Session Judge

Lakki Mapwat
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ISSUE No, 2: : . .
3L It is observed that thé land was unconditionally donated by the:
predecessot-in-interest of the plaintiff, The school ‘building has been
consteucted thereupon and predecessor-in-interest, in his lifetime has never:
assailed the same. The donor add his suécessors (the plaintiffs and proforma
defendants) ate|therefore estopped to claim its compensation or restoration of,
the donated Iand. The doctrine of estoppel shall'be attracted to the plaintiffs’!
case in espect of his averments as to recovery of compensation ot restoration :
of the donated land. Co
32.  On the other hand, the plaintff admittedly has not submitted any
application for appointnient as no recruitment procedure was evet adopted by

the competent authority: He had instituted instant lis priot to the impugned

order, however, the appointments were made without advestisement. For that
purpose, the docuine shill not come into play against him. The issue No. 2 is -
decided accordingly. ‘

ISSUE No, 3: : o .

33, "The limitation for declarafory suit is governed by Article 120 of the
Limitation Act; the period of limitation for institution of the declaratory suit is
six yeats, which reckoned from the date when the tight to the plaintff accrues,

- Plaindff claimed to have cause of action from the date of lknowledge about the

reccuitment on vacancies in the School and filed suit in hand on 11-06-07.
Subsequently, the impugned nppointmpnt'rs of defendant No. 5 & 6 were made .
and through amended - pleadings those appointment orders were also
challenged. Cause of action, if any, would have acctued in favour of plaintift,
firstly, from date of creation of the vacancies and sccondly from the date of
issuance of the appointmient orders agaifist the subject posts. Therefore, the
sult in hand is held to be within time. The issue No. 3 is decided in negative.
ISSUE No.4: o A ' :
34.  Phindff through instant 1is has sughit declaration of his enddement :
for the appointment to the posts of Chowkidat or Laboratory Assistant in the
Government Fligh School, Mela Shahab Khel on the basis of land donation;
and assailed the appointments of defendants No. 5 & 6, allegedly being made
unlawfully and recovery of the compensation or land. '
35.- It is well-sertled “latw that mala fide on part of public servant, in
discharge of his official dutiés can be made subject to the judicial cognizance.
Beside, vide judgment dated 12-09-2011 rendered by Worthy Peshawar High
Court it CR No. 210 of 2010, the maintainability issue of the lis has been
alrendy setrled, Besides, the right to be considered for appointment to certain
post after giving opportunity of appeating in the recruitment process was legal
right, which was denied by the defendants making appointment dicectly
without adopting the prescribed procedure. And this court, being the court of
vitimate jusisdicdon has ample jurisdiction to entertain the stit in hand. The

“ssue No. 4 s decided in affirmative. -

ISSUE No, 7: : . o

36. Phindlf has fled the sit seeking declaration regarding his eligibility to
be appointed against the subject posts on the basis of land donor’ policy and"
challenged the validity of tli¢ appointrménts of defendants No.5 & 6 being

- wolawfully done. Legal procédure of recruitment was not followed, therefore,

plainiiff case hold justifiable footing. No ill-will or malice is substantiated

against plaineiffs, therefore, no .questioﬁof_comp'ensntony cost atises. The

issue No. 7 is decided in negatve. '

ISSULES No. 1 & 8

37 Phintiffs, claiming eatitlement to be appointment as chowkidar and

Laboratory Assistant on the basis of lafid donot’ policy und challenged the

appoiniment of defendancs No. 5 & 6 being unlawfully procured. Donation of -
- ' 6
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- Issue No. 8 is decided in abové terrns. .

40. " Taking the afore-mentioned findings iito considesation, this court is of *

e

Slirne of Copyist, o

DY Dedivered oy, )
Tt of Eaminar e Tt

. vl
land does not ipso facto vests any tight of appointment to 1he plaintiff and the ]
same policy has already been' shunncd by the Proviricial Govetnment. I
However, the impugned appointment wese not made on metit and in violation Ll
of the Rules, therefore plaintiff has ample cavse of action in respect of the \ '
subject matter. The issue No. 1 s decided in plaintff favour, : ‘

38.  Sequel to the findings ‘on “afoie-discussed issucd, this court is of .-
opinion that the plaintiffs does not have tight for appoiniment on the basis of

land donor’ policy. However, the appointments of defendants No. 5 & 6 have ./,
not been made jn accordance with the mandatory prescribed proceduie of "
recruitment and in gross violation of the Rules and therefore are declared as
unlawful al initio; and the. benefits ‘accrued thetefrom -ace also illegal. The
defendants No. 1 to 4 shall re-advertise the vacancies, and the recruitinient - - v
shall be made strictly in accordance with the liw. The defendants No, lrod
shall also initiate proceedings against the'defendants No. 5& 6, as perrules.

39. On the other hand, it is held that the-plaintiffs arc reither entitled to .
the compensation not restoration of the ‘donated propetty as prayed for. The

' T

“the considered view the plairtifP Suit, tegarding their catitlement to the
appoinument ofi subject posts‘and recovety of compensation or donated [and
have not been substantiated; however, tlie appointments of defendants No. 5 -
& 6 arc declared as illegal and uhlnwfqliy'_inndc, thercfore, the suit in hand is,
heteby partially decreed to . the ‘extent of declaration of appointments of
defendants No. 5 & 6 as unlawful, wheleas, the rest of suit is dismissed. Costs
shall follow the event. Case"file be consigned to the record room after its
completion, A ‘ '
ANNOQUNCED -
14-03-13
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L :, 5 '/2) Executive: D1str1ct Ofﬁcel/ Dlsu'lct Educauon S

3 .'./@ 3} Headmaster Govérninent H1gh School

,A‘ _J,'a 5) Riaz Muhammad S/0 Wali Muhammad

——
) ——.,

BEFORE THE HONOURABLE DISTRICT JUDGE '_
LAKKI MARWAT e

Civil Appeal No. 0f2013. - 4- 'r‘ (:j\l\g

Asadullah Khan S/O Yar Muhammad R/O Village Melah -
Shahab Khel, Tehsil & District Lakki Marwat .......... Petitioner. .

'Versus R

| 1) District 0- Ordmatmn Ofﬁcer/ Deputy Commlssxoner

Lakki M

- Officer Elementary &: Secondary
" Education, Lakki Marwat

- Melah Shahab Khel Lakki:Marwat. Lo RN AR
4) District Officer Elementary & Secondary R
. Education, Lakki Marwat. ° S :

R/O Mohallah Mina Khel, Lakki Marwat, -
Presently Lab Attendant, G.H.S. Melah Shahab Khel
: Tehsil & District Lakki Marwat.
- @ 6) Dilawar Khan S/0 Abdullah Khan, R/ O Nawar Khel
presently Chowkidar, G.H.S. Melah Shahab I{hel
_ Tehsil & District La.kln Marwat, . :
| "7} Government of K.P.K. through, bem etary .
Elementary & Secondary Education, Peshawar. I
8) Assistant Co-Ordination Officer/gssis7an7’ C’ammssmw« SRR
Lalkki Marwat :.....ocoveeevevvenennnienn .Real Respondents. - -

9) Mst. Mumtaz Begum W1dow Lo
- -10) ‘Hamidullah Khan. :
11) | Obaidullah Khan' S _
12) Fatehullah Khan Soris
13) Mst. Khairun Nisa,
14) Mst. Farmun Nisa . R o
19) Mst. Raklhitun Nisa ' 0
16) Mst. Naeemn Jana o ‘
17) Mst. Khursheeda, Ds/0O,
Yar Muhammad, Rs/Q Melah Shahab Khel,
Lakki Marwat....... U “.......Performa Respondents.
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CIVIL APPEAL U/S 96 .C.P.C. R/W ALL ENABLING
PROVISIONS OF LAW GOVERNING THE SUBJECT,
AGAINST THE IMPUGNED JUDGMENT/ ORDER/ DECREE
DATED 14-03-2013 OF THE LEARNED TRIAL COURT
LAKKI MARWAT. WHERE BY THE SUIT OF THE

. APPELLANT WAS PARTIAIJDECREED.

=S C=D =3O =D =>D<=>

PRAYER IN APPEAL:

On acceptance of this appeal the impugned judgment/
order/ decree of the learned trial court dated 14-03-
2013 may kmdly be modified to the extent of issue No.

Sromm® and  Issue No.5 in favour of the

T«.,
petitioner and the suit of appellant be decreed as

prayed for with cost throughout to meet the ends of
justice. : &

.......... Tealenraa

‘RESPECTFULLY SHEWETH

‘Brief facts giving rise to instant appeal are as under.

FACTS:

1)

.2

<

L “’-'u/)n Juc
n'\l M,(V rat

)

g.

That Appellant brought Civil Suit No.62/1-R of 2007 for -
declaration etc to the effect that he was entitled to:
employment in education department against the vacant
posts of Chowkidar or Laboratory Attendant in the
Government High. School, Melah Shahab Khel on the
ground that his pre-decessor in interest donated his land
free of cost for the construction of the school with the
understanding that class-IV. appointments in the school
will be made through his family members/ nominees.

That the vacancies of Chowkidar and Laboratory
attendant were sanctioned and on the very second day,
the respondent No. 2, who was entrusted with
administrative powers only i.e. Look After, unlawfully
appointed the deferidants No.5 & 6 without adopting the
proper procedure and in contrast to the Govt; policy and
rules governing the subject, Plaintiff/Appellant assailed
the validity of appointment orders of Respondent No. 5 &
6 on the said posts, being illegally affected against the
recruitment policy and, therefore prejudicial to
plaintiff/appellant right thereto rather plaintiff claimed
entitléement to the jappointment as land donor. The
plaintiff prayed for the declaration of his entitlement and
permanent injunction against the defendants and in
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the donated land or restm atlon of the land.

3)  That respondents contested the suit and after rccorchng
the pro and contra ev*tdence of parties leaned trial ¢ourt

dated 14-03-2013 whereas the remaining relief was

discarded. (Copies of judgment/ order/ decree dated 14-
03-2013 and plaint are attached as Annexule A & B
respectively. ; :

to the extent of issue. No. 2 @GRy EEEmnET,
Issue No.5 appellant prefers instant appeal on the
following grounds amongst others inter alia.

‘eyes of law.

on file hence untenable.-

its own mterpretauon in contrast to the-apex Supreme

i " A . d) That the despite of the fact that the 1llegal appomtments
g : respondent No.5 & 6 has been discussed in detail in the .

verdlct but while deciding - issue No. 2 {&E
GAIEE? and Issue No.5 1ea.rned trial court sulpnsmgly
deV1ated from the normal course of justice hence needs
interference of this honourable court by settmg aside the

' light of Government policy and apex Supreme Coult
CATTEST Hé

L..:r i tharwat

alternative prayed for payment of the eompensatlon for -

partially decreed the suit to the extent of declarmg the .|
appointments of respondent No.5 & 6, illegal, against the 1
law and void-ab-initio’ vide Judgment/ order/ -decree - |

4)  That being aggricygd of the a.fmernenuoned Judgment/,.
order/ decree of the learned trial court dated 14 03 2013 -

Wy and

a) That the 1mpugned Judgment/ order/ dem ee of learned;‘;
‘trial court on issue'No. 2 G T and Issue
No.5 is against the laW facts,” W1thout substance m utter .
disregard of material available on record ‘as well in utter
disregard of relevant law point, as such untenable in the .

: b) That the ﬁnchngs of the leaned trlal court regau chng issue . |

Z No. 2 (EEEERrTmermi® and Issue No.5 is the outcome . '
of haste and Wﬁ.hout application of judicial mind & result
of misreading and non-reading of the matenal available -

‘c) That the learned trial court has. graciously erred to make:

: ¢ same at naught and modifying the same in favour of
District & ession JuugE aPPCllant

o~ L
Sen

P Court judgments is in ‘excess of jurisdiction Wthh has S
SRR caused grave m1scarr1age of JuSUCe




o oy

4;} That the imyj ugned Judgment/ Decree to the extent of '\‘_.,y.;_ﬁ:_

issue No. 2 SEEAEEEE B85 nd Issue No. 5, is based
on conjectures a_nd surmises and is the result of

3 misreading and non-reading of evidence as well as wrong Gb
oo interpretation of law, hence is liable to be set aside by
P ~+ this honourable court.

) That plaintiff has proved his case to the hilt and-
" defendants have badly failed to prove their stance but
despite the same pronouncing the judgment and denying
the right of appellant on issue No. 2
and Issue No.5, is colourful exercise of jurisdiction and
the trial court exceeded the jurisdiction vested in her and
caused grave miscarriage of justice hence needs probe by
this august court.

AL ¥ae oo T
g) That the impugned.judgment /order/ decree of the
| learned 'trial comt tnal court regarding the issue No. 2
é 4 e # and Issue No.5, suffers from
material 111egular1ty and illegality in exercise of
jurisdiction.

- h) That the dic‘a.llm laid dowtsby apex Supreme Court in
. - numerous Judgments has been misinterpreted by the
s ~ learned trial court and new 1nterpret'1t10n at her own is
.un- Warranted '
i) That the valuable rights of the appellant are involved and .-
appellant suffered a lot at the hands of respondents, and
. despitepall evidence in-favour of appellant diverting to a /<
/ new standard of interpretation on issue No. 2 i
/{ TrEmeEm®) and Issue No.5 is flat denial of material
avaulable on file and in disrespect & disregard to the
verdict of superior judiciary hence needs interference of
this august court to intervene into the matter. in the
appellate jurisdiction.

i : j} Any other ground, with the permission of this august
: .~ -court will be taken at the time of arguments.

It, is therefore, that On acceptance of this appeal the
impugned judgment/ order/ decree of the learned: trial
court dated 14-03-2013 may kindly be modified to theg
exfent of issue No. 2 (EIEgRRermrmEEMand Issue No.5 in
favour of the appellant and the suit ot appellant be fully
a r TES T demeed as prayed for with cost throughout to meet the ends
% Justice. .

7&' ' OR

.-Ex. AN
1,
mrmm % Boesipn’ Judge

i f Wamvay
i

!




| o Any other relief -not. 'speciﬁcéliy, prayed .fo1_'. and deemed |
i1 appropriate by tl&§"Honourable cou in circumstances of the
RN case may also be granted to.the.appellant. '

F Dated: §3-04-2013. Lo ]
S - Appeliant - Q\L(

Abdus Samgad Khan Marwat -
}lAdvocates Peshawar,

i

Through.

[ S

Certificate:

A Certified on oath that the contents of instant appeai are true

and correct to the best of my knowlbedge and belief and nothing
! material has been concealed from this honourable court.
‘..‘- ". . . ‘ .
CoAESIey el |
3 D S dD* .Oﬁﬁ]tl’r, S
. [shoney E‘d.ﬂ -
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ADDITIONAL DISTRICT, JUDGE LAI(KI MARWAT,

Civil ADPEAL NO....vvererrereretuensteneesennire e 22/13 of 2013, ,
Date of INStItULION....ccciiiiviiieiiireniereeeenisrvennnseemnnsnnes 06-05-2013
Date Of Decision .

.............. rerrasee e se e 0 16-12-2013.

22/13

Asad Ullah s/o Yar Muhammad r/o

Mela Shahab Khel, District Lakki
Marwat.

20/13

Riaz Muhammad s/o Wali M'uharnmad

/0 Minakhel, Lakki Marwat.

21/13

District Government through D.C.0

presently Deputy Commissioner and
others.

VERSUS

D.C.0 and others. "

"Asad Ullah s/o Yar. Mihammad and .
others.

[ Asad Ullah s/fo Yar Muhammad r/o

T Mela Shahab Khel, District Lakki

Marwat.,

23/13

Dilawar Khan s/o Abduilah Khan r/o
Mela Shahab Khel, Lakki Marwat.

Asad Ullah .,/o Yar Muhammad and
othérs.

24/13

Mst Zeenat un Nisa, Zaib un Nisa
daughters of Yar Muhammad.

Appellants

District Government through D.C.O,

. Lakkl Marwat.

Respondents § V B 5 ?

]
EL
|

Consolidated Judgment: ' 4%&7’
I L ’ “ ' Exam neito

District & Session Judg
Through this single judgment, I intend to ‘dispose of Ltk Marwat -

present civil appeal in hand i.e. No. 22/13 of 2013 titled Asad Uilah vs - i
DCO etc and four ofher connected appeals beanng No. 20/13 21/13
23/13 and 24/13 of 2013 filed by the appellants against the Judgment /:_'1
décree of léarned Senior Civil Judge, Lakk| Marwat tiled Asad Ullah Khan
etc Vs DCO and ten others, announced on 14-03-2013 in civil “suit

No.62/1-R of 2007, as by the lmpugned Judgment of learned Senior C;vul
Judge, Lakki Marwat, both the then plaintiff and the then respondents .

preferred the instant appeals being unsatisfied on various grounds
mentioned thereln in their respective appeals.

The crux of the prevnous CiVIl suit between the parties can be .
summarized as under.

The appellant / plaintiff Asad Ullah Khan s/o Yar Muhammad
sought declaration to the effect that he is entitled to be employed in the
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Educatlon Department against the vacant post of “Chowkldar" vor' ; u

“Laboratory Attendant” as the two posts were laying vacant in Govt: Hngh G

School, Mela Shahab Khel,. for which his father has donated a very

valuable piece of land free of tpst for the construction of school with the

purpose that according to the prevailing rules, he being the legal son of

the deceased father be appointed to the vacant post of Class-1V

.employees in the said school vide notification No.BOV/FC/2-31/06-07

‘dated 09-01-2008.8But defendant No.2 i.e. Executive District Officer (S&L)

Lakki Marwat who at that time was entrusted adminietrative powers only,

but unlawfully and illegally appointed defendant No.5 and Ne=6 without

adopting the proper legal procedure. The appellant Asad Ullah claimed to

be entitled to the appointment of one of the above referred posts, for this

pUrpose he.visited defendant No.1 to 4 but to no fruitful result', hence

has got no option but to knock the door of law through the civil suit.
Defendants put their appearance and submitted ‘their

respective written statement, totally denying the rights mentioned by the

present appellant. Learned Senior Cawl Judge, Lakki Marwat framed as

well as 08 issues which are as under:

ISSUES:, | , o ATTESTED

1-  Whether the plaintiff has got cause of action?

2-  Whether the plaintiff is stopped to sue?

3- Whether suit in hand is barred by limitation? D‘Glfl?’h‘a%i%::wagudéa :
4-  Whether the Cuv11~Court has Junsdzct:on over the sub]ect matter?
5-,  Whether the plaintiff was eligible to be con51dered for the dlsputed
‘ posts on baS|s of fand donor pohcy? P
6 Whether appointments. of defendant No.5, 6 was unlawfu!ly made? : | ’ o
/- Whether the suit in hand is fnvo!ous and defendants are: entltled to L
- compensation cost? | | |
8- Whether plaintiff is entitled to the decree?
9-  Relief. " | A o
A The parties mterested were directed to produce their relevant '
ewdence After hearing the arguments of the part|es the suit of the -.
prebent appellant was partlally decreed to the extent that appozntments .‘
of the then defendants No.5 ‘and 6 (appellant Riaz Munammad and

Dllawar Khan of appeal No.20/13 and 23/13 reSpectwely) were declared




to be illegal and unlawfu!ly made and partral decree of declaratuon was

- b
Al

granted in favour of the present aopetiant whrle rest of his claim was

- turned down to be not proved in: the crrcumstance discussed m the ;‘
¢ judgment / decree. : R

The ]earned Senior Crvrl Judge Lakki Marwat has emphasuzed that
although the then plaantlﬁ’ (present appellant) does not have any right of
appointment on the basis of land donor policy but snnce appointment of
defendant No.5 and 6 were not made according to the. rules hence‘

declared as unlawful ab anitio and the benefits accrued there frorn were -

 diso declared illegal, Simitarly the then defendant No.i to 4 (appellants in
~civil appeal No.21/13) were drrected to re- advertrse the vacancses and

recruit eligible persons strictly in accordance wsth law, ,
It is also pertinent to mentton here that during previous .
litigation the matter also went up to the august Peshawar ngh Court, -

Peshawar D.I. Khan Bench which was the result of re]ectron of the plaint .. ... - |,

by the then competent court and decrslon on the same in appeal in the
appeliate forum, however, through CR No.210 of 2010 dated 12-09-2011
both the judgments .and orders. of the courts were set aside and
directions were issued to decide the case of the partres in accordance
with law after recording pro and contéa ewdence ' o

Case file alongwith available record thoroughly perused and
arguments advanced by {earned counsel for the parties heard at some

length. Learned counsel for the present appellant Asad Ullah

contended that although the learned lower court has turned the .

appointed of Riaz Mrhammad and Dilawar Khan as illegal, however,. the o
appellant bemg the

- 2010 PLC (Cs) 626 Muhamamd Nawaz Chema etc Vs
* Principal Secretary to CM ‘Punjab efc..

" PLD 2010 Supreme Court 759 - (c) m human nghts case
N0.4668, 1111 and 15283- G |

2000 PLC (CS) 1145 Sher Afam Vs Got of N W.F.P and others. And

.1993 SCMR 1287 A?TEST‘ED

- Bauncr to
Nictrirt . Qrelan frvden

awful son of the.land donor may be given’ ‘priority if -
advertisement is tssued to the above referred posts of “Chowk:dar" and-r-*'-.' ‘
 "Lab Attendant", He relied upon: ' e
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Learned counsel for the preeent'appellant is alsc of humble view that

although the partial decree. granted in favour of appellant is. strictly

acfcorcllng to law and in consonance of the judgment mentloned in 1993

Supreme Court 1287, but smce the present appellant is the son of the

. land donor, he may be given some preference over the fresh persons

| who have to file their applications for the above referred posts after

advertisement, hence to this extent directions may be given-to the

- respondents/defendants. In this reference learned counsel relied upon an

unrepeated decision of l-lon.’ble Pe'ehawar High Court, Peshawar in writ

| _petition No.1665/2010 dated. _-16~O9-2010 wherein which the Hon'ble

Court has directed the respondents in a similar nature of case to

“consider” the then petitioner if ‘he is otherwise fit to be appointed on
merit. ” _

Now, I would like to throw some light on the averments of

'learned counsel for the respondents / appellants Riaz Muhammad and

Dilawar Khan as well as the education department . Conversely the main

contention of the learned: counsel appearing on behalf of

appellants/respondents, s that "although they were appointed on

contract basis, however, the Provincial Government through a
notification, copy of which is available on record as “Annexure H” dated
29-01-2008, the contract / fixed pey employees of Class-1V "were
regularized' and that since the first day' of appointment, both the
appellant are regularly doing their jobs to the utmost satisfaction of the
coneernecl quarter, even the revi‘sed pey scale and annual increments
were also given. to the present appellants being regu'lar gover'nment
servants, however, the learned -lower court while' disposing the vital
issues No.2 and 5 notfonly terminated the lawful services of the appeliant
but also had acted beyond his jurisdiction by directing the then defendant
No.l to 4 for conducting fresh exercise of advertisement and
appointment of fresh persons for the said p‘osts'whi'ch were not even

- extent also, the Judgment and decree of the learned Senior Civil Judge

Lakkl Marwat _needs rectrflcattOn They further ‘argue that both the

‘ ? TE S Etﬁe?ants are haslmg from dlStrlCt LElkkl Marwat, Employment Exchange
Nrrflcates are being issued in the name of appellants and even the so

© Examiner to

' Jhmct & ScSalJ.l Jivdne

asked by the plaintiff / appellant Asad Ullah in his plaint. Thus to the said .

T
e
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‘;‘ called lrregu!arrty in. the apporntment by the then rDO (E&SE) has been o
later on rectified by issuing Ex Post’ Facto Sanction by the EDO (E&SE)
Lakki Marwat to- the present appeliants wrth effect from 10-10-2007 vide
 notification No. 1796 1801 dated 08 05-2008 £x PW-5/2. Srmltarly vide
“order No DM/LM/188 dated 19- 05 2008 by the District Nazrm Lakki

Marwat dated 19-05- 2008, although due the above referred Ex Post Facto

Sanctron the salary of the appellants were stopped but latef on the
District Coordination Officer,” Lakki Marwat released the saiary of the
appeilants vide Endst No.924-25/DCO/LM dated 24-03-008 Ex PW- 3/1

Chaln of authorrtres of supenor courts were referred, some of
which are: ' '

2004 SCMR page 49, 363,1077, -

1996 SCMR 413,

© 1999 SCMR 1004
- And 2009 SCMR 663 . | e
Similarly appeilants of appeal No.21/13 as well as 24/‘13 also
seeks the acceptance of their r_esp_ective appeals on the grourids
mentioned therein, It is very-astonishing to note that as per concise
statement / comments given from and on behalf of Secretary (E&SE) -
department government of KPK in the human right case No.2204-N/2'010.-
in present appointment of Riaz Muha'mm'ad and Dilawar Khan, before the
Supreme Court Of Pakistan, has made it clear that since the enqurry .

reqardmg appo:ntment and release of pay of Riaz Muhammad and

Dilawar Khan (appeilant / respondents) by the competent enquiry ocher -
has recommended disciplinary action against Atta Ullah Khan the.then
" EDO (E&SE) during his tenure of additional charge, is under process for .
approval to Chief Minister KPK '/ competent authority and the DCO
concerned, however, cancelled the illegal appointment of Riaz
‘Muhammad Lab Attended and Dilawar Khan Class-IV in Govt: High
School, Mela S$hahab Khel.. (copy is present on- file).But -the sald.

admission has totally been |gnored by the. Educatlon department;f:j{fff

{ 'iA T T € 5 1- E mefendants No.1. to 4) Sl T o
S Learned counsel for appellants / respondents stressed on the:,.j:fﬁ,[;j,?.f'

o :Exam.nu to

Lakkl Marwat

T e

pornt that for the Class-1vV post, there is no need for advertlsernent in the:'.f‘i"'f e
.mstr‘,c,& Session Juﬁaily newspapers and that when the competent authonty cancelied the,f:---"f .-




regulanzed service of Civil Ser\(ant the same could not be reversed He
' ﬂ.rrther relied upon: , ' ' )
2004 SCMR 1077(c) ‘ A :
Furthermore, he is of the vrew that since the present appelfants /
-, respondents are in service for the last so many years, therefore, without
~ affording opportunity of hearing and completion of mandatory formalities,
r the:r service can not be terminated He relied up:
' 2004 SCMR 49 and
2004 SCMR 303, . . | |
He'emphasi.zed that if for the sake of arguments, the appointment of rhe
:appellants / respondents,(Riaz'l\/lluhammad and Dilawar Khan) was not

for the illegal and unlawful acts of the appointing/competent authority.

It is a now settled law that donation of a piece of land in exchange
of appointment of Class-IV employees, have .been termed as
appointment against ldnd would amount to sale of public

e office for property. Such policy was not only against the
| Constitutional Law applicable to public effice but was aLso§
not conductive to public. interest. What would be done
within the 'fr*amework of the law was to create a margin of

preference for those who make such grant, the condition of

eligibility and fitness being equal™. Rehance is placed on 1993
- SCMR 1287, R |

Thus keeping in view the circumstances_ of the present case,
appellant Asad Ullah may apply for the post of “Chowkidar or Lab
Attendant” after advertisement, if he is eligible otherwise for the post as
it is held that the learned lower court has rightly terminated the services
of the then defendant No.5 and 6 (present appeliants in appeal ‘No 20/13
and 23/13 respectively). It is also held appropnate as this court is in full
consonance with the lower court’s Judgment and decree that smce it has
been established that the post of “Chowk:dar” and “Lab Attendant” were
‘ neither advertised nor| the petitioner Riaz Muhammad and Dilawar Khan
'3 T ES ..'.héj %from the same union “council where the school is srtuated Slmllarty

z‘.:“ Z&Bannu and not from district Lakki Marwat, Its seefn that therr
- Exafninar to : S .

District&Sessmn Judge T T
‘ akcharwal K et

the certlﬁcate of Employment Exchange were obtalned from dlstnct'

it A ol

according to the procedure and rules even then they can not be punished -

REIPE Tt R
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appointment wFre totally agamst the rules ‘and polucy of concerned"‘ s
department, if there exist’ no Em_ ;yment Exchange in-the saad district -~ -

then for the fresh appointment’ adv'ertisement is must. It is aiso proved'-_f.il 5
that at that tlme when the said posts were ﬁlled in” dlstnct Lakkl Marwat “
there was no office of the Employment Exchange and SImliariy no otherf .,.:l_'l':':;ﬁ
' person applled for the said posts except the present appellants(R;az

Muhammad and Dilawar Khan) Therefore he hest course to resolve the
matter is to re-advertise the posts and each and every eligible person
should be allowed to file fresh appllcatsons fncludmg appellant Asadullah,
if he is otherwise eligible. - o . o
The judgment and decree of the learned Senior Civil
Judge, Lakki Marwat/trial court being based on prop'er appfeoiation of.
law and facts need no mterference of this court , resultantly the
anstant appeal No.22/13 with connected appeals No. 20/13 21/13, 23/13
‘and 24/13 are dismissed in the manner discussed above. Copy -of this’

judgment be placed in above referred appeals. However, the par’éi'es Wi

have to bear their own costs. Flle be consigned to the record roon
its necessary completxon and compllatton
Announced: : C N

16.12-2013. '- Ha'/ e ';
' aid ur Rehm
— i a )

Additional District Judge -1V,
Lakki-Marwat

CERTIFICATE'

© O ‘." .
(/ - Iy I?
avdid ur Rehman
. 2 - — 7 Additional District Judge-1v,
..?‘.'_.33-~—~-~—--—_§ 2 3 Lakki Marwat '
{ Ld 34 B S0 .v-v- . - . . '
O 16T {Tn s imareas
hiy v lv £ . . ..
.- ,' i 1o \l,gn ff"f(" 'Ta'lr‘g&‘sf LB . A . ) ]
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BEFORE PESHAWAR HIGH COURT, BENCH BANNU

CRNo J/ ¢ 55 [ 2014 S
H
r 1) Riaz Muhammad $/0 Wali Muhammad re5|dent of Lakki Mina iKhigl presegéi? == A%’J} ’P
Qo ,s,\

laboratory attendgnt government high school Mela Shahab Khel Teh/sil 8
Lakki Marwat. ' \ 9

Distt: Lakki Marwal
‘ Versus

1) Asad Ullah Khan

2) Taj Ali Khan

3) Hamid Ullah Khan S

4) Ubaid Ullah Khan |

5) Fateh Ullah Khan

5) Mumia-z Begum

sons of Yaar Muhammad
widow of Yaar Muhammad
:7) Zinat un Nisa

8) Zebun Nisa

9) Kherun Nisa

10) Farmun Nisa

11) Rifatun Nisa

12) Naem Jana
' 13) Mismat Khurshida
' Residence of Mela Shahab Khel

\ s _,J/,v/M) Depuly Commissioner Lakki Marwal

1 Ur’”"' — 15) District Education Officer Lakki Marwat

Daughters Yaar Muhammad Qaom Phatan Sakna
(Real Respondents)

)(aé/’ 16} Sub District Education Officer Lakki Marwat .— T ;’9
( ‘\17) Headmaster GHS Mela Shahab Khel :
5/W \18) Depuly Assistant Commissioner Lakkl Marwat

ﬂ“’(’c < 19) Government of KPK through Secretary Education Peshawar

Fited Tod:w20) Dilawar Khan S/O Abdullah Khan Chowkidar / Peon in government GHS Mela

"‘é}é Shahab Khel Lakki Marwat (Proforma Respondant)
.\\i(lu lm.ﬁ Jlegistrar

— L(
CIVIL REVISION PETITION UNDER SECTION 115 CPC AGAINST THE JUDGMENT

AND DECREE OF ADDITIONAL DISTRICT JUDGE NO.4 LAKKI MARWAT DATED:
16.12.2013 AND ALSO AGAINST THE JUDGMENT AND DECREE OF SENIOR CIVIL
JUDGE LAKK!I MARWAT DATED: 14.03.2013 IN CIVIL SUIT NO - 62/1-R.

AFTTEBTYED

m\k%w ke ko £
A me it

Vs :!4“'(,

’l-$27
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Prayer:- By acceptance of instant civil Revision Petition to set aside the

I
H .

Judgments & Decrees of Courts below and to Dismiss whole of the

' : suit of the plaintiff / Respondent No.1 .

Respectfully Sheweth:-

1 ' 1. The, Plain!iff/Respdndenl No.1 herein preferred a declaratory and permanent injunction
| And alternate prayfd for allernate compensation of donated land or separation of land,

fully detailed in
Departments/Petitioner herein. The said suit was rejected under order 7 rule 11 CPC by

the head note of the plaint, which was contested by N

trial court and on dated: 4-2-2010, the appeal against the said order was also dismissed
by Additional District Judge No.1 Lakki Marwat. While the revision petition against the

said order was accepted by this'court and remand the case lo trial court with direction to
decide the case after recording pro and contra evidence. Coples of plaint, applications
under order 7 rule 11, order of trial court, judgment of ADJ 1 Lakkl and order of High
Court are annexed herewith as annexure "A", “B", "C", "D", “E".

2. That, after remand, the defendants submitted writlen statement. After submission of
writlen statement, divergent pleadings of both the parties were reduced as many as nine
issues Including rellef. Copies of written statement, list of witnesseés and issues are

; Annexed herewith as Annexure “F*, "G", and “H". _ ﬂL‘

3. That, after that, the parties were direcled to produce evidence. On plaintiff side, Ghulam
Dastagir ADK as PW1 Noor ui Amin and t3akhtiar Ahmad as PW2 and PW3, Saed Israr
Ali HRD as PW3 Shafiullah PS ta DCO as PW4, Mir Ajab record keeper as PWS5,
Hidayat Ullah record keeper education as PW6, Ubaid Ullah as PW7 Nasir lgbal as
: ' ' PW8, got recorded their statements while in defence, Dilawar Khan (Petitioner no.1
. ' herein) as DW1, Riaz Muhammad (Petitioner no.2 herein) as DW2, and Mir Ajab record
| keeper EDQ office as DW3 got recorded their statements. It is pertinent to mention here
that profarma Respondents 13-14, were transposed in the penal of plaintiff. Copies of
statements of witnesses along wilh exhibited documents are annexed herewilh as

Fited Taq fpnexure 1"

-2

4“3‘,"' unal A eimian subsequently, arguments were heard and trall court was pleased to decree the suit

-J -t
L partially to the extent of declaration of appointments of defendants 5 and € (petitioners

herein) as unlawful and the rest of suit was dismissed. Copies of judgment and decree

sheet of trial court are annexed herawilh as Annexure "J" and "K".

ATTESTEU

i Paghawar High Cowrt,
‘. Ranny Bench
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(?'3.: Being aggrieved, the present Patilioners/Respondent 5 & 6 preferred an appeal in the
Court of Distl: Judge Lakki Marwat which remained uninterrupted / un interferad. The
same nalure of appeal where also moved to the same court resuiting out from the same

judgment and decree/lrail court which got same fate as disrqissed. Copies of grounds of

appeal, judgmenis and decree shests of Addlliona! District Judge are annexed as

Annexure “L", "M, "N

6. Agyrieved from the said judgment & decree, pelitioners h'ava.no oiher remedy bul to

invoke the revisional jurisdiction inler alia on the following grounds.

GROUNDS:

1, That, the Courts below have 1u1ly‘ failed to dispense the lrue ]usliceﬁl‘he judgments and
decrees of Cours below ara resulls of mis-reading and non-reading of gvidence and
- record on file. The whole suit {partially decreed) s Hiable to be dismissed.

2. Thal, cours below have not put right verdict regarding lssues No.1 1o 4 and 6 to &
Hence all the judgments are not sustalnable inlaw. ‘

3. Thal, the lrail court dectares in his verdict i deciding issue No. 5 thal plaintiffs have no .
cause of action/locus standi to sue yet the suit has been partially decreed. Which Is not

maintainable. : (/24

4, That, petitioners were appointed" on fized 'p.ays for which no conditjons/gualifications
were ascertained prior to appointment but such appointments wére made solely on
the racommendations of Respectl&e compelent Authority and Petilloners were
regularized and rewarded permanency to the samicelappointmeqt.

5. That, petitioners are highly qualified. Besides having basic requisite qualifications for L

job/appointment in queslions, petitioners are over qualiffad and are registered with
“Employment Exchange". They {pelitioners) had aiready applied for the jobs. But, the /

Filed Today A
court below has nat given any atlention to this factum,

That, petitione G ' ' ‘
et : I rs hévc t.>een glven permanency according lo the Gowt's policy and -
° elr terminations is being made mere on technicalities which is not fair and

sheer injusti i i i )
injustice. It is Ultra-virus to terminate some one on the gist of such verdicts of
, erdicts o

courts for which, court |
+ Court is not empowered as once pétitioners have be
en categorized

Aﬁ'#'TESTEw

g (4, S
g il High (70
Poakae et €
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- as "Civil Servants’ And [or civil service cases, the lower civil courls "are not
i empowers. '

-

' 7. That, pelitioners are serving on posts in question for last six years and have been

over-age during lhe service. Now, pehtloners have becomes ineligitle for any olher
Govt: joh due to age (aclor. 'lms factor has boen admilted by- Representative {or

Secretary Educalion.

8. That, pelitioner's appointments Were made on fixed pays by ECO/DEO Alla Uliah
Khan which were granted b); the later DEQ/EDO Mr. Mir Azam Khan as "Ex Posts
facto sanctions” and approved the same by accepling:the petitioners applications for
release of salaries. It was also justified by directions to Distl: Account Office about
release of salaries.

% .

9.  That, Plaintiffs/Respondents have not made the appointing aulhority as a “party” to
the suit nor he has been sued for that. The said appointment authority once has been
: ' . penalized for the same act and can not be penalized twice as barred by law and rule .
' of "Doubla Jeopardy”. ‘ '

10. That, Plaintifis does nol come .in the purview of definitions of “Plaintifis” and
aggrieved party’. Yet, partial Decree has been passed - in favor of
Plaintiffs/Respondents.

11,  That, the counse! for Pelitioners seeks leave of rising further grounds having legal
bearings before this Honorable Court.

It is therefore humbly prayed that on an acceptance of insiant Revision Petition, the
judgments and decrees of caurts below may kindly be set aside and dismissed whole
; the suit of the plaintifls / Respondents. '

. Dated: 27-02-2014 . , : Petitioners
. : O\o,oYs /
frited todag : Dilawar Khan Riaz Muhammad
. Ly ul
mm. v PR : Throu h counse!
3z ~ / u

3.4w

amm
Advdcate
Lakkl Marwat

ATTESTELUL

E./ﬁﬁ: MIENER
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; ' JUDGFMLNTSHEET ,
: IN THE PESHAWAR HIGH coum

; -BANNU BENGH'. "

! .'; ; (Judicial Departmentl)t:. B .

T | CR.Nq.45-B/2014

Riaz Muhammad & another.
. Versus
e Asad Ullah Khan and 19 others

GEMENT
Date of hearing: 2 2021
: For petitioners: - © M/S Muhammad Tariq Qurcshi and
. : ~ Younas Ali Khan Marwat, Advocates.
1 g For ol’ficigl respondents: Saif-Ur-Rehman Khattak, AAG.

For private respondents: Mr. Muhammad Usman Khan, Advocate

MUHAMMAD NAEEM ANWAR, .- The petitioners have challenged

the validity of cousolidated judgment and decree of learned

Addltxoml District Judge-1V, Lakki Marwat, dated 16.12.2013 .

wheuby their appeals were dismissed, consequently, the ]udgncnt R

.and decree dated 14.03.2013 passed by Iealncd Senior le ]udge.

Laklki Marwat, was maintained. - o

02. : Facts makihg baﬁck,ground of the instant petition are that

r
!
%

respondent No.i/yuiainéiff has filed a sult for declaration contended

-":ther;.in timt he is the resident of Mela Shahab Khel and for the post

| ofclﬁss Vior Iaﬁ attendlant the resideﬁts of Mela Shahab Khel were
entit:'lec'l to be posted ‘al’ter adopting due course of law but the
official respondents withdut inviting applicatioh | through
advértisement or from the employment exchange appointed s
petltmneus/defmdanls No 6 & 7, furthermore that official
u.spoudc‘nt had no authority to make any appoianu;t because hc‘

S was‘ L,wen additional charge of District Laki lVlclI wat that too only

to 1ftm; the ingoing official matters, he cllbé prayed that his

1

1‘3
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predocessor in interest has donated the land for construction of
school thus, he has a preferential right for his appointment agadinst
the vacant post in comparison with petitioners therefore, the

appointments may be declared as illegal, without lawful authority,

L againsﬁ the law and ineffective upon his rights with an added

prayeri that he may be appointed. It was also prayed that in

{r , alternate the due compensation @ market rate may de awarded t

him

P . 03.  Suit was contested by the respondents on various legal and

factual objections. After framing of issues, the parties were directed 0y

‘ to proﬂucT their evidence. On completion of evidence, learned trial

court vide ils judgment datcd 14.03.2013 granted partial decree in

t

o | favour of plaintiffs to the extent of declaring the| appointment of . : . L.

' petitioners Riaz Muhammad and Dilawar Khay as illegal and
gnlaufui while rest of the claims of the resporjdent No.l wei{e

. 1 .
turnedl ddwn, being viot contented with the samg, the petitioners
3 . k [

&“ and respandents No.1,7,8 and 14 assailed the éane throufgh filing

as many las five appeals which were dismissed on 16.5-12.2013

through consolidated judgment and decree hence, this petition.

‘ 04. : Learned counsel for petitioners contended that the suit of

' respdndent No.1 was incompetent from its inception, being filed
: o !

for declaration U/S. 42 of the Specific Relief Afct, 1877 without
asserting any right and that too without accrual of any cause of
action for the reason that suit was based upon alleged transfer of

immovable property in favour of Education Department against o

: .' which 1o service could be claimed, in accordance with dictum latd-

= 7 down by the Hon'ble Supreme Court of Pakistan. He vociferated
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that the sujt was defective far non-joinder and mis-joinder of the

parties) and that civil court has gotino jurisdicfion when the
: . | :
petitioners|were appointed initially against fixed ppy and later on

were rggularized; thus, only Service Tribunal can adjudicat'f: upon

the suif against them. He added that n:either respondent No.1 has
; E

submitted lany application for his appointmen{ nor he was

registered with Employment Exchange and as for as the post of

Lab: Attendant and Chowkidar respon:dent No.l hals got no vested

i b
right for his appointment against any one of these posts thus no

declaration could be granted againat the petitioners. He alss added
that though it was pleaded that the petitioners were appointed

against fixed pay but even than leame{d trial court has not framed

any specific issue as such the jl.ldgment:zagainst them is the result of.

mis-readirjg and non-reading of eviclenéce‘ Lastly, he contended that

through Ex.PW-5/3, DEOQ, i.e., Evecutwe District Ofﬁcer Schools -md

L!tEl acy Department Lakki Marwat has accorded Ex-post facto

sanction in favour of petitioners and ;responden,t No.1 has got no
i .

Jocus-standi to file a suit.

05. As against them, learned counsel for respondent No.l

contended that it was the bounded duty of education department

to fill the vacancies through proper advertisement or through-
employment exchange by which airight to ali including the

]:laintlfl'/rcsponclent Nol be affordec] so that he could compele

‘ i

with peutlonel s being the resident of Mela Shahaly Khel for the post

of Chowkldar and Lab Attenclam, by not inviting apphmtwns and

hy makin[, the u]molnrmcnt of pr.‘.lluonm 5 the plaintiffs right was

infringed for which he has got every r\ight to seelk declaration from

i




tho court of compotont jurisdiction. Fle submitted that the
grievance of the plaintiff/res.pondent No.1 was only against
petitioners and the appointing authority who have properly been
arrayed as a party and that Mr, Attaullah Khan Mina Khel wvh‘o had
no authority for appointment for the reason that he was
temporarily given additional charge to deal with and to look after
the affairs of Education Department, Lakki Marwat, ;Nhile he wa;s
working at District Bannu. The appointments of the petitioners are
illegal, carm-nan-jndice, un-warranted, against the law and policy
of the, government. He. referred to letter dated 17.11.2011
pertain;ng to the violation of rules and misuse of authority in
L A
appoinl.fment and release ‘of salary to M/S. Riaz Muhammad and
Dilawar Khan (petitione:rs) initiation of inquiry proceedings,
statemént of allegations, charge-sheet, complaint inquiry against
Mr."/«\‘ftaulléxh Khan Ex-DEb (E&SE) Lakki Marwat, inquiry report
and the thification dated 28.09.2012 ‘fvhereby minor penalty ofA
withhol;ding of two annual increments for two years were impdsed

upon lVJr. Attaullah Khan Ex-DEQ{E&SE)Lakki Marwat. He added

that thejlaw, requires that appointment against a 130§t could only be

‘ made dither through registered candidates from Employment

3
Exchange of a particular district or through advertisement, b}ut the

case in hand was result of sheer violation, misuse of authm;’ity by

- !
which the then EDO has made appointment of petitjoners that too

i
without any authority, which was rightly set-at-paught by the

learnedicourts below and now there are concurrent findings which -
: :

!
are immune while invoking revisional jurisdiction U/S. 115 CPC..

H
3

06. Arguments heard; record perused,




07. It appears from tho contants of tha plaint that though the

plaintiff has sought declaration to the effect that he be declared

entitled for his appointment against the post of either Lab:

Attendaﬁnt or Chowkidar being qualified and eligible for the same

i

on the ground that the land was donated by his grandfather,

however, record reflects that his this plea was not considered
) i AR
i} ! ' '
| ..

either hhy the learned trial court or by the learned 'appellate court
y app

and even |he has not challenged the findings Of the lparned

appeliate court and to'this effect both the learneft courts| below

have cqrregtly made reliance upon the dicta laid-dgjwn by thfe apex
court in case titled "Munawar Khan V Niaz Muh:1'111113d"§{1983.-
i :
SCMR 128'7) and case titled "Hameed Ullah and 09 others V

Head Mistress Government Girls School, Chokara District

Karak E:and 05 others” (1997 SCMR 855), thus, the arguments of
learned counsel that no appointment could be méde against the
donation of land has got no force because neitherE this relief was
granted nal' it is the prayer of respondent No.i_ today before this

Court.

08 ) lntrinsica‘lly, grievance of the plaintiff was that not only he is
qualified and eligible but also belongs to the sane vicinity in which
the school is situated, he deserves to be appointed against theApost'
of Class-IV that too in accordance with law, When the Jearned
counsel for respondent was confronted about the entitlement of
respondent as against petitioners for the post of Chowkidar or Lab
Attendant, he admitted it covrect at the bar that respondent No.l1
has not submitted any apnlication to the Education D‘epartment.:.

but he added that even the respondents (education department)‘
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has not'invited the api)licatio'ns for the vacant positiion and that Mr,
Attaullah Khan the then-EDO was given an additi:onal charge of
Lakki Marwat only for looking after the matters b‘;lt he could m‘:t
make any appointment against the post of Class-:lv or ﬁﬁe Lab:
Attendant. Record also veflects that _resp&ul_ent No.l. has
approached to different forums to the effect that Mr. A’tta;éllah
Khan EDO was lacking the authority for n.'taking the aﬁlpoihtment i-n
Lakki Marwat, thus, the orders made by him were‘:unjustiﬁed. The
submission of the respondent No.l was substaﬁtiated through
letter dated 17.11.2011 when through notification No. SO(S/M)
E&SED/4-17/2009/ by which charge against Mr, Attaullah Khan
was about violation of rules, misuse of powers, on the basis of
which Dr. Mukaram Khan (BPS-20) Principal Government Degree
College Peshawar and Mr. Zahir Shah DCO, Bannu were appointed
as members of Inquiry Committee to concuct the inquiry against
Mr. A:_ttauliah Khan for alleged violation. Record-also reflects th#t
Mr. ﬁ;ttau'ilah Khan wa§ charge-sheeted, statement of allegations

furthér substantiates the contention of respondent No.l. Inquiry

was initirted and recommendations were forwarded to the effect

~ /that” (1] Mr. Attautlah Khan, the then, EDO (E&SE) Bannu in Charge

'EDO(E&SE) Lakki Marwat violated rules and misuse his official

powers as Mr. Attaullah Khan was not legally empowered for any
appoiintment o-r transfer in Lakki Marwat (2} Moreover,
cmnpilaingnr. is claiming that he s the land owner but as per
decision ?of the Hon'ble Supreme Court of Pakistan, the land owner _
has o right to be appointed as Class-1V.” Inquiry committee has
submitted  report ~,with - the follow‘ing ’findinggs aﬁ_,d

: !
recojnmendations/suggestions:




FINDINGS

(1)

(4)

(6)

(7

@

(5).

(8)]

Attaullah Khan the then EDO of Bannu held dual

- charge only for loak afier the work of office of EDO,

Laicsi Marwat and is not empowered for any
appointment or transfer in District Laiki Marwat.

The proper procedure for recruitment of Class-1V has
not been adopted.

The headmaster of the concerned school is ‘still
drawing the pay of the Class-IV while the then
competent authority has been cancelled the
appointment nrderon 17.10.2007.

The case has been filed in the august Peshawar High
Court Bench D. 1. Khan vide W.P. Nu.491 /2010 which
is under trial.

That as per relevant policy of Government Mr.
Attaullah Khan the then Incharge EDO(E&SE) Lakki
Marwat is not empowered for fresh|appointment in
District Laldki Marwat.

That the proper procedure for recruitment against
Class-1V vacancies modified by the Government vide
Local Government and Rural Rivisjon Department
has not been observed. ]
: | .
Mr. Attaullah Khan the then EDO [E&SE) ilms not
involved the District Selection Comuyittee during the
recru9itment process. - !

That the competent authority (Zilla Nazim) has
expressed displeasure on appointment order issued
without the approval of Zilla Nazimjand DCO at the
District and has cancelled this ordej forthwith with
remarks issued to District Account Officer, Laklki
Marwat not ta honor pay bill of the officials vide EDO
{E&SE) office order issued under No. 1614-18 dated
10.10.2007 & No. 16165.70 dated 10.10.2007 but the
headmaster concerned draw their pay regularly.

RECOMMENDATIGN/SUGGESTION

All the above noted facts prove that Mr. Attaullah Khan the
then EDO (E&SE) Bannu Incharge EDO{E&SE) Lalki Marwat
violated the rules and misused official’ power as Mr.

Attaullah Khan the then EDO is not empowered for any

appointment ot transfer in District Lakki Marwat.

Moreover, the complainant is claiming that he is land dondr

but as per the decision of the FHon'ble Supreme Court the
land donor has no right to be appointed as Class-IV..




g

09. {n xeceipt of inquiry report notification da‘ted 28.09.2012
| :
was issued vide winck' the Sewretary Education 'lﬁovemn;mnt of

Khyber Pakhtunkhwa uncer Rule-3 of I(hybelj Pakhtu:nkhwa

Governmerlit Servants Efficlency and Disciplinary Rules,! 2011,

imposed

-

ninor penalty of withholding of two anjual increments-

i .
for two years. All the above-mentioned documents were properly

placeclE on file in the statements of PWs thou gﬁ the official
witnesses were cross-examined but undisputedly ?the proceedings
were taken against Mr. Attaullah K,han‘land uitimaée!y penalty was
imposed. When the allegations against Mr. Attaullah Khan were
approved to the effect that he was given additional charge to look
after into the matters of Education Department Lakki Marwat then
he could not make any appointment, thus, the appointments of
petitioners being without authority v;‘las of no legal effect. 1t is also
pertinent Lo mention here that petitio.ners were zl'ppointed injtially
on fixed pay through order dated 10.10.2007'Wheréas the suit was
instituted on 08.06.2008 till then the petitioners were not regular

ciployees of Education Department as such at the time of

institution of the suit no rights whatsoever was accrued in favour .

- of petitioners. Record also reflects that after institution of the suit,

netitioners have suhmitted apnlication for rejection of plaint and

L

after hearing the parties the learned trial court through its order

dated 28.01.2009 rejected the plaint against which an appeal was

filcd%wLich too was dismissed on 04.02.2010, thereafter,

) respcfndent No.l1 approached this Court through CR.N0.201-
. B/Zdlo, which was allowed and the judgment and orders of both N
the courts below were set-aside and the case was remanded to the

" Jearned trial court with direction to decide the same in accordance "
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with law.. Patitioners were given proper opportunity to defend

their right and to contest the suit of respondlgnt No.1, however,
they could not substantiate their version. Both the learned courts
below have properly appreciated the facts of the case and
evaluated the evidence in true perspective as such the concurrent

+

findings of both the courts below are well-reasonedl, legally correct

“whereby suit of respondent No.1 was partially decreed and it was

held that appointments of present petitioners were without lawful

authori:ly, unlawful and ‘illegal. Likewise, the regularization of

service% could onl:y be m?acle when at the time‘of appointment
proper %proceduré was ado;pted i.e,, duly qualified person appointed
in accordance with the prés_cribed method of recruiltment. Itis well
settled principle of law' that where a law requires doing of
something in a particular manner it has to be done in the same

mahner and not otherwise. Reliance in this respect is place upon

the c::.,cs of Muliammad Hanif Abbasi 2 Imran Khan Nigzi (PLD

2018 S[‘ 189), (Shahida Bibi v. Habib Bank Lm.zted (PLD 2016

SC 995) and Human Rights Cases Nos.4668 OfZOIOG and others

| ;
{pwz?w;s 759), | C |

!
10.  MNorepver, though learned counsel for petitioncris has
i
' |
strongly cqntended that an incompetent suit |was filed by

i
|
respondent No.1 without impleading the Provincial Government as

a party, suff'ice it to say that the suit was instituted by respondent

No.1 by.seél.ting therein that he was entitled to be aleoihted being

resicienE oA Mela Shahab Khel and the appointmentsjof the present

petitioners were made wrthout adopting the pr opcr px ocedure and -

without any auLhorlLy Though there was a relief that |
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compensation of the property at the market vate may be awarded

in his favor, however, this velief as well as the relief for his
_ | A
appointment was dismissed, thus, petitioner’s suit was rightly held

P

maintainable even other-wise non-joinder or mis-jdinder ipso facto
! .

l .
cannot| be [resulted into dismissal of suit in accordance with the

proceduralilaw as provided under arder I rule 9 CPC, that -’.“ggg'_.giu'(;

; : an 5

shall Le defeated by reason of the misjoinder on nan-joinder of
f | ,

parties, and the Court may in every suit deal with the mbt?ter in

contraversy so far as reqards the rights _and_jnter f )

parties actually before it".

11.  Morecimportant it was also argued that petitjoners remained

in service for considerable period and for no fault on their part

their services could not be declared illegal fori which learned

counse! for petitioners has relied upon 2011 SCMiI 1581 wherein

and bogus and the appointees remained in service, however, in the
appointment of appointees’ proper procedure was adopted as
there were no allegations that the appointments were made by an

incompetent person and without authority. The only allegations

against the appointees were that he procured the appointment

order by concealing his dismissal from Pak Army, this judgment is
distinguishable as in the instant matter even the authority was
incompetent, proper procedure was not adopted neither the posts
were advertised nor the applications were invited. Stmilarly, the
record does not suggest that petitioners were registered with
Emplqynﬁent Exchange. No other person was given an opportun’it;y

to_comthe with the pétitinnérs, thus, mere on the ground that

b
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Cd patitioners ramainad in service and received salary, principle of

i

locus poenitentiae cannot be attracted, reliance maly be placed upon
o ‘ the case titled “"Mulammad Nadeen: Arif Vsl}Gg";Pu‘mgb" Lahare”
B | reported as 2011 SCMR 408 and 2 case titled “Nadeent Ahmad
g Panhwar V Government of Sindh through Q:ié['Segrgtgrg ,Eg‘u_cﬂ;".
(2009 PLD CS 161). Like-wise, the contention of learned counsel
for petitioners that civil court has got no jurisdict.jén and to tiiis
effect he made reliance upon 2004 SCMR 303, this argument of
learned counsel has got no force because on th.e application filed
under order VII rule 11 & under drder VII rule 10 for return of

plaint for want of jurisdiction the plaint was rejected and the

appeai also failed nevertheiess, the revision petition CR.NG.203x
B/2010 filed before this court was allowed and the case was
I'Gma:nded. It is pertine:nt to mention that order of this court was

s . . o .
not assailed before apex court as such it attained finality. It is now

_ ,- \&\\’) .‘well isettled that an issuie decided against a party, if not challengéd,
o shail%attained the finaliALy. Reliance in this regaid is placed on the
g cases reported as “"Muhammad Aslam g nd,__z_gﬂw_e_r's y._Sved
Muhanmunad Azéern Shah'l' (1996 SCMR 1862) and "Kanwal Ng‘ in |
"y Fateh Khan" (PLD 1983 SC 53).
12. Apart from the above, impugned are the concurrent findings
’; of fact rz;:cordeci against the petitioners which cijc') not call for any
%’! : ) . | . S
». inter Fereince by this Court in exercise of its revisi&ml juriscliction.in ,
ﬁfé !J‘f‘:’ _ absence|of any illegality or any other ervor of‘im'isdic]tion. Rel:
I:{ji ’ “\‘-, (2006 SCMR 1304-1i (2007 SCMR 926}, (PLD 2003 §C ;;15_51 and | 3
;‘% {7“ 1\ :"‘.-} {2014 S}CMR 1469), Petitioners have not ‘bee‘n' able toipomt-out
é i‘ any iileéality or mis-reading and non-reading oll record ;i)c—!rversiwty‘
. o~ 1 i ;
: : |
f




in the imp'iugned jndgnﬁqnt, thus, the instant petitign baing j;\r‘/il‘.lu')m_: '

|
1
!
{ X
: )
i
J
.
t
i
T i
1 i

substancejis hereby disthissed with no order asto dosts.

Announced.
29.09.2021.

*Imranullah PS*

(S.B) Hon'ble #Mr. Justice Muhaminad Nacem Anwar
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IN THE COURT OF SENIOR CIVIL JUDGE (J'UDICIALL ‘

LAKKI MARWAT.
Execution Petition No: 07/10 of 2022
.......... 18
30 03.2023
? Parties present.

Asad Ullah vs Govt of KPK ete

’

Mine this order shall address and dispose of matter of

limlté.tion and 'de'eree llblder’s'l'oeus standi. :

A

~ '/a;

Arguments already heald and’ 1ec:01d perused

———

- In the suit, appomtment 01dels of defendants No. 5 and 6

' Judge v1de its _]lengl‘lt dated 14.03. 20l3 dlsn’ussed the

.._4

wele declared 1llegal and unlftwfu

»'b'. ’“

g g\o’? o

AT#ESTEQ'

- Exdimverts
District 3 Sessien Judge-
Lakki Manwat.

Buef facts of the ease are’ that pet1t10ne1/dec1ee holder "

'. (heteafte1 called as’ 1eSpondents only) lssued by defendants ’_

plamtlffs sult to the -extent of their entitlement to ‘the
appomtments 1ecove1'y of compensatlon or xecevery of donated

land. However ‘the appomtments of lespondents No. 5 and 6 -

s, A LrRLe . :
. \ﬁ V\\;\uB@’ch the pames challenged the decree ancl Judgment by

R 30 3—2;w

maintainability of execution petition in hand on points of

3 (here after called as petltlonel) Asad Ullah and othels have e
o blought a- cml sult for declalatlon etc agamst the Dlstnct

‘ Government through DCO and EDO (School and’ L1telacy) etc .

% filling their civil appeals before the Court of learned DlStI‘lCl.”":: :

" Judge, Lakki Marwat. Finally, the Additional District Judge-TV, |

No.2 and 3 ‘were challenged The then learned Semor Civil - | E

c::‘:"_:% : - Pagelofd
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Cont Order No. 18 dated 30.03.2023 . ... . .Asad Uliah vs Govt of KPK ete

Lakki Marwat vide its consolidated judgment disposed of civil

appeals No. 20/13 to 24/13 (five civil appeals), maintained the

decree and judgment o‘r; thé learned Trial Court. Re'spondents
No. 5 and 6 f;l|€d civil revision before the august Peshawar
High Court Bannu Bench. The worthy Bench while disposing
the civil revision No. 45-1'3/2014, vide its ;iudgment dated
29.09.2021, dismissed the revision and uphlold the concurrent
findings of the learned Trial Court and “irst Appellate Court.

Petitioner| filed the execution petition in hand on

, 25.05.2022. He initiall};'sdught execution against the official - |

' respondents with .prayer for removal/dismissal of private-

respondents; No. 5 and 6. respondents No. 5 and 6 on their own

submitted memorandum and with the permission of Court °

hef

submitted wakaltnama. Vide Order No. 9 dated 10.11.2022 they
were allowed to contest the execution petition.

Learned counsel for private respondents and District

Attorney for official respondents raised questions upon

maintainability on the touch stone of limitation and locus standi -

of the petitioner for filling the execution petition.

Arguments from both the sides heard.

Asad Ullah the petitioner was ‘aintiff No.1 in the suit

/6,\5/’-9

76\ and till the decision in revision petition his status as plaintiff

' Ex_{‘.'lll'u\w:!‘\t\i\ . .
District & Ssosion J\:\(‘Su
Lakki Marwi .

appeared and-engaged Younas Ali Khan Ad-vocate,‘ who -




-

rr————

years 1s counted from the said cfate, then the execution petition”

is within time.

i
i

Learned couinsel for private 'réspondents submitted that

their CPLA is pending in-the aug;ust"Supreme~Court of Pakistan 'l

and submitted copies of CPLA No. 6435/2021 and also
requested for carrying proceedings in the instant execution
petition according to Section 82 CPC. The request is valid, -

thus, entertained. In :égmpliance of the said Section this. Court

deems it fit to refer 'thé maiter of executing the decree in the

_instant execution petmon to the Secretary Education Peshawar

‘. , w1thm 30 days of the recexpt of t‘ms order

Muhamr is. duected to issue- notlces for comphance and’
‘execution of decree along With copy of this order and others
documents i.e. plaint, decrees and judgments of leamed Trral )

A . Court and woﬂhy ngh Court Plle to come up for comphance_.

report along W1th notlﬁcations frcm the qual“cer on

VM&
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Cont-Order No. 18‘datgd 30.03.2023 - . . ... Asad Uliah vs Govt 6f41<.PK etc - SR

B Deputy Comm1ssmner (the then DCO) Dlstnct Bducatlon" _
Ofﬁcer Lalclq Malwat They are dlrected to ueclare the orders' X L
o of pnvate 1espondents No. 5 and 6 as 1llegal and unlawful and-;j' 3":3-?-'11:';

- issue: oﬁﬁce notlﬁcatmns and submlt the same before the Court T




5

)\

Cont Order No, 18 dated 30.03.2023 ./{ Asad Ulian vs Govt of KPK etc

No.l remained undisputed ana un-r;-:butted on the points of
locus standi. When this point has'finally beeﬁ disposed of and
has got finality how thié Court can discuss or decide the status
of petitioner and ﬁ-is l.(l)cg's standi now in execution petition.
Moreover, law on the sﬁb_iect: hgs very much clear and Section

47 CPC clearly envisages and defines the }'9a1'ties' in the

execution petition in the explanation appended with the Section
47 CPC. Therefore, the o’bjec'tion of respondents that petitioner
has got no locus standi to bring the instant execution

application because some of his claim has been declined by the.

-

Court, is of no legal worth, flqu, declined.

Another objection raised by the respondents is that

decree has peen passed by Trial Court on 14.03.2013 while in

the instant execution petition has been filed on 25.05.2022,

‘ thﬁs, in view of Se-ctio'n 48 CPC, it is barred by limitation.
: N .

Learned counsel for-pétiﬁoner argued that stasiing point for

purpose of limitation as provided in Section 48 CPC would be

counted and calculated from the date of Appellate decree or

from the date of decision in revision application. He relied upon

case law ie. 2021 CLC 126 [Lahore], 1989 MLD 3617

and 2021 YLR 1222 [Peshawar (Abbottabad
Bench)]. In the instant ‘case judgment in revision petition has

been rendered on 29.09.2021, therefore, if the period 'of three

Page3of4q
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” ﬂ THE CQQRT OF DISTRICT JUDGE, LP KI MARWAT

s_g Civil Revision No /2023
1. Riaz Muhamraad S/O Wali Muhammad
R/O Mohallah Mina Khel, Lakki Marwat,

Presently Lab Attendant, G.H.S. Mela Shahab Khel,
Tehsil & District Lakki Marwat,

2. Dllawar Khan S/O Abdullah Khan
R/O Village Mela Shahab Khel,
Tehsil & District Lakki Marwat.

..Petitioner(s) .
Versus

1. Asadullah Khan'5/0 Yar Muhammad
R/O Mela Shahab Khel
Tehsil & District Lakki Marwat.

..Real Respondent(s)
2. Government of Khyber Pakhtunkhwa o
Through Secreta;y Educatlon Peshawar..
3 Deputy Commissioner
Distriét La‘dd i;Aarwat
. Dlstr!ct EdUCo lon Officer (Male)

)

District Lakki.\ /Iarwa&_ ‘
Sub District ! .ducation Officer (Male)
Dlstrlct Lakkl Miarwat. '

. Headmaster GHS
Mela Shahab Khel

District Lakki«i'\/larwat,
. ’:i’

‘ i

CIVIL REVISION PET!TIONU[S 115 CPC AGA!N 1 _THE JUDGEMENT/ ORDER[ DECREE .

-ev-d"*"’m'
DATED 30.03.2023 PASSED BY MR. HAMID KAMAL THE SENIOR CIVIL JUDGE LAKKI

Proforma Respondent{s)

- MARWAT IN THE EXECUTION PETITION NO .07/10. OF 2022_VIDE_WHICH THE

. OBJECTION TO THE MA NTA%NABILITY OF E SA!D EXECUTIDN PEIT!TION IS BEIN

DISPOSED OF AND DECLARED EXECUTION PETITION MAINTAINAB!.E

"b




\r

, T

- PRAYER IN APPEAL: _ o - ~w

¥ o
| ON ACCEPTANCE OF THIS CIVIL REVISION PEITITION, THE
EXECUTION " PETITION NO 07/10 OF 2022 MAY KINDLY Bé
DISMISSED BEING NON-MAINTAINABLE AND THEGRDER DATED:
30.03-2023 OF THE LEARNED SENIOR CIVIL JUDGE, LAKKI

MARWAT, MAY KINDLY BE SET ASIDE. ¢

NOTE:If no Civil Revision lies against the impugned judgement/ Decree/ Grdar and the
impugned Execution Petition, then the ihstant Civil Revision Petitiun may be

kindly converted into Civil Appeal.
t

Respectfully Sheweth:

Brief facts giving rise to instant appeal are as under.

FACTS:

»

1. That Respondent No.1 brought Civil Suit No. 62/1-R of 2007 in which 3 partial

decree to the extent of de¢laration was passed in favour o''the Respoiint Mo,

14

1 and against'the Petitionl‘el's by declarin'g the appointmern_tsi:of defendénts No. §
and 6 (Pgtitioners hereinj as uniawfuf and the rest ofl suit was disinissed dated
134.03.2013.'(Cop‘ies of decree sheet ana }udg;ement of le:.";rned' Trial Courtare
annexed as Annexure “A”) |

2. Both parties being aggrieved from the judgeﬁ‘.ent of Civil 3uit No. 62/1-.R of 2007,
challenged it and preferred an appeal in the Court of District Ju;i'ge, Lakki
Marwat. The said appeals were dismissed dated 16.12.2013 and judgement aﬁd
dec:ree of the learned Trial Court was maintained. (Copy of judgment anﬁ decree

ofAdditional District Judge-IVis annexed as “Annexure B"}

can




2

3. That Petitioners filed Civil Revision No. 454872014Bef0re the aug'u'st.P'es'hawa'r o

High Court, Bann'u Bench. The worthy Bench whlle disposing' of tne saldClvil

RevlsronPetitron v:de its Judgement dated 29. 09 2021 dismissed the sard Civil

l

‘Revision Petltlon and uphold the concurrent frndmgs of the 1earned Trial Court

and FlrstAppel!ate,.ourt. o o e [ |

| 4. That a CPLA No 6435/2021 ln the meanwhlle, Is- also pend ng in the august
Supreme Court,of Pakistan regarding the same. matter at hand. (Copy of the
CFLA No. 6435/ 0021 ls annexed as “Annexure C")

J",

5. That the Rei:;pondent No. 1lin pursuance of :the judgement passed in

civil Sult No. 62/1-R filed an Execution Petition. No.. 07/10 of 2022 dated .

25.02.2022. The Petitioners challenged the main.tat'nability of the sald Execution
petition. That -the learned Senior Civil Judge, Lakki Marwatthrough an order
dateo 30.03.2023 disposed of the issue by declaring the Execution Petition
maintainable. (Coby of theOrderdated 30.03.2023 ts annexed as “AnnexureD”)

6. That being aggrreved from the aforementloned order of the Iearned Senior Civil
1

Judge, Lakki Marwat dated 30.03.2023, the Petitionersprefer instant appeal on

the following grounds interalla,
L‘T;J-‘l"

: rﬁ\"-'

a. Th*t the mpugned order dated 30 03. 2023 !s agamst the Iaw, facts,

wathout substance, in utter disregard of matenal avai{able on record as

N

Aeyesoflaw. ' . . L

‘he findings of the learned Court are the outcome of haste and
V\rithilﬁut appllcation ‘of judicial mind andz&result of mrsreading and non-
, readmg of the material available on file hence untenable

‘c. That the order of the learned Courtis prejudlciai to the interests of the

- well irg L;tter disregard of releva,nt'law p_omt, as such.untenable in the




“

. Petitioners. The learned Court did not appreciate the arguments advanced

by the Petitioners’ counsel.

. That the jeagned Court has graciously erred to make its own interpretation

in contrast to thé apex Supreme Courtjuhdgements s'in excess jurisdiction

which has caused grave miscarriage of justice.

. That impugned order of th'e fearned Court regarding execution of the

petition suffers from material irregularity and illegality in exercise of

jurisdiction.

-, That the dictum laid down by apex Supreme Court in numerous

"
judgements has been misinterpreted by the lear~ad Court anc new

interpretation at her own is un-warranted.,

That the Iearneij Court has totally disregarded the fac‘.'"‘that the judgement
passe.d by the learned Trial dated 14.03.2013 and subséquently heid by the
First Appellate Court and august Peshawar High ::Cou}'t, Bannu Bench, is

Declaratory in nature which is not exacutable as per the law.,

. That the Respondent No. 1 has got no cause of acticn for the reason that

when the suit was brought the Petitioners were appointed on fixed pay

and fater on their status chénged to Civil Servants by Mir Azam Khan, the
then EDO (S&E) vide Letter No. 1796-1801 dated 08.05.2008 which
granted Ex-Pogt Sangtion and as a result the services of the Petitioners
were regularized. ‘ In this regard, an entry dated 01.07.2008 in the service
book was made regarding the Notification for Regularization vide Letter
No. BO-1/1-22/2007-08 dated 25.01.2008. (Copies of thie Letter No 1796—

1801 dated 08 05 2008 & entry ih the Service Book dated 01.07.2008 are

annexed as ”Annexure E & F”)

That the Resporident No. 1 had got no locus standi oncédaclaratory decree *

dated 14.03.2013 Is passed in his favour and agalinst thi*Petitioners,

ATTESTED

e

‘ Examiner to >
District 2 Se.:510n Judgd,

Lakii Mar~at

.@"3}' ‘




Js That the instant Civil Revlsicn Petition is witnin time.

Any other grounds, with the permission of this Hon'ble Court will be

. advanced atthe time of arguments.

PRAYER;

' ‘REVISION PETH'ION THE EXECUTION PEITION NO 07/10 OF 2022 BEING NON- .

MAlNTAINABLE MAY GRAUCIOUSLY BE DISMISSED AND THE ORDER DATED: 30, 03 2023

PASSED BY THE LEARNED SENIOR CIVIL JUDGE, LAKK! MARWAT, MAY KINDLY BE SET

ASIDE.

Any other relief noAt specifically prayed for and deemed aporopriate by the Hon'ble Court

in circumstances of the case may also be granted.

sied: 15.04.203:4 : %/ L

, . © PETITIONER(:)
Through ‘ /‘“; oL

\[w\v\-"S 4

YOUNAS ALl KHAN
- Advocate High Court
Lakki Marwat

W

IT IS, THEREFORE, MOST HUMBLY PRAYED THAT ON ACCEPTANCE OF THIS CIviL~
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‘ ‘i Office oJ. "The District Educatwn Officer
L@j Male Lalcki Marwat :

Phone & Fax: (0969)538291, Ewmcil: g slapkivpohico,com
s e

www.facebnok.com/deomalt Lakki, www.v}.'iller.co m/deo_m_lakki
OFFICE ORDER: l

In Pursuance to the Judgment cf Honorable Peshawar

High Court Bannu Bench in Civil Revision Petition Bearing No.45-B/2014 Dated.

© 29-09-2021, Execution Petition Order Sheet No.18 Dated. 30-3-2023 “of the
" Honorable Senior Civil Judge Lakki Marwa* and joint/unanimous decision of the
committee held under he chairmanship of tha worthy Additional Secretary

(General) E&SE Department conveyed vide No0.SO (anary- ) [EXSED/ 2-1/

Posting-Transfer/ 2023 Dated. 27.04.2023. The competent authority (DIStflCtl

Education Officer Male Lakki Marwatl) is pleased to withdraw the a;ﬁpointment

ordar besring No. 16114-17% dated. 10-10-2007 in rezpect of Riaz Muhammiad

S/ wall Muhammad Lab: Attencant GrE Mela Shohab Whel with

:mmediate effect. /

/

[ strict Education Qfficer

: - (Male) Lakki Marwat
endst: Ko 2388 =14 pated. 2, Zj04r2023 '
Copy forwarded to:
1. PS to Secretary Elernpntary and Secondary Eduu_tlon Peshawa[ IKhyber
Pakhtunkhwa,
Section Officer (Primary-Male), E&SE Department Peshawar.
Director Elementary & Secondary Educalion K hiyber Pakhturikhwa Pohawar,
Deputy Commis:ioner {The than DCD), Lakki Marwat. :
Additional Registrar PHC Bannu Bench.
The Honourable Senior Civil Judge Lakki Marwat.
District Attorney, Lakki Marwat
District Account Officer, Lakki Marwat. i
Head Master GHS Mela Shahab Khel with the chrectxon
in his Service Book and stoppage of pay. ‘

10. Riaz Muhammad S/0 Wali Muhammad R/O Mehalla Mina Khel Lakks Marwat.
/ 11. Office File |

DN

WO

for n«=c355ury entnes

\ .
1, ~ k;‘"““""'—-
o I
Mg
District Education Qficer
(Mala) Lakki Marwat

S
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Petitioners’ lthLl"’h counsel present

rcvnsmn petition with an apphcation"tbn Suspension:. 01 0\ccu
Proceedings in ordey dated 30- 03-70’73 of le
- registered, Preliminary arguments heard, The apphc
- genuine, hence, allowed and the oper.

- the impugned ordey & decree ¢
tll date fixed.

a(:on of execution pr oceedmgs in

ated 30- O.)-”O" 3 is hereby suspendcd

respondents be issued for L S< A

Notice tg the

Sle

let 1 Judge- If
Lalki Marwat

T
n ‘I]C“l
30y b

J.ll.«;_:
Mo, ot
Copy?
Sermni
l!rj
Nare AN I
Topy Lo

i nn\\ ,a

v - ‘ .
wave of Examiner ﬂ_ﬂaﬁ-"—% 2/7

and subm]tted mstant....f,‘..y,il.f‘
tion - . |
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W IN THE COURT OF ADAM KHAN SULEMAN KHEL

ADDL: DISTRICT JUDGE-II; LAKKI MARWAT .

Civil Revision No........... 8 of 2023 :
Date of institution.......................18-04-2023
Date of decision..........ooooi . 16-09-2023

Riaz Muhammad s/0 Wali Muhammad /o Mohallah Mina Khel, 2. Dilawar
Khan s/o Abdulldh Khan /o Vllhge Mela Shahab I(hn.[ Tehsil and District
: Petmonem

Versus. : |
1. : -

—_—

Aéadullah Kl* in $/0 Yar Muhammad /o Mela Shahb Khel, Dlstl ict

Lakki Marwagi.  ........( Real Respondents)

Govt of KPK: thlough Secn etary Education Peshawar

Deputy Conlxmssnonel Lalklki Marwat s

District Education Ofﬁcel(MaIe) Lakki Marwat

Sub District Education Officer(Male), Lakki Marwat L
. Head Master GHS, Mela Shahab Khel, District Lakki Marwat, -

(Proforma respondents) .

‘ovéww

1. My this or dm IS aim‘to dlspose off the rev1510n petmon ﬁled by the
nespondent/pehtroner No.5 & 6 ag'unst the order of learned Senior
Civil Judge (Judicial) Lakki Marwat vide which the execution
petition of respondent/plaintiff Asadullah was declared maintainable
while objection of the petitioners/defendants was turned down.

. Brief facts o f the case, as per plaint, are that plaintiff No'1 sought

declaration to the effect that he was entitled to be appointed in

- Education Uepartment against the vacant: posts of chowkidar or

laboratory .attendant in Govt High School, Mela Shéhab [Khel,

hereinafter described as the school, on the ground that his
teducessor-,n interest had donated his Jand free of cost for the
construction’ =tc of the school with the purpose in accondance with the

prevailing 111st that against the appropriate p01 tion of the vacant posts
of the schcol only his nominees shoulcl be appomtcd That the

Vacs nc1qq of chowkidar and laboratory attendant were sanctioned vide




*;;/ | 3

notitication No.BOV/FD/2-31/06-07 dated 09-01-2008 and on the

very second. day, the defendant No. 2, who was entr L.sled with the
administrative powers only had unlawfully appainted the defendants
No5 & 6 w:thom adopting the proper procedure.. Plamtllfasqarlcd the

validity of appomtment orders of defendant No 5 & 6 on the said

posts, being illegally cffcctcd against the recruitment policy and

therclore, plC]LIdI" al to plaintiff's right thereto. The plaintiff claimed
: entitiement to thc. appointiment as land owner. Saveral requests were
extended to the dcfendants for making appomtrm nt of plaintiff to the
Lo said post but they refused to act accordingly, the- ,Foze the mstan* suit
‘ was filed. The plaintiff prayed for the clecfa;atl o of his ektitlement
v and permanent injunction against the deﬁ,ndams and in altemallve
| they prayed for payment of the compensation fm the donated land or
restoration of the land, hence, the present suit.

1

. Defendants were summoned, who appeaxed 8 submitted written

Gl

statement. From the pleadings of the parties, issues were framed.
Parties were given mele opportunity to adduce their evidence, to
| which they did and after heard arguments, suit of the plaintiff was
o thmlssed by SCJ (J‘udrc:al) Lakki Marwat wde Judgment and decree
- dated 14-03-20]3, Aggrieved from the said Judgment, an appeal was’
filed by Asadullah etc before the learned letnct Judge, Lakki
Marwat which was marked to Add] District Judge-1V, Lakli Marwat
and afler heard arguments of the parties, the appeal was dismissed.
vide consolidated judgment dated 16-12- 2013, aga’n Riaz Muhammad
and Dilawar Khan {respondent No.5 & 6) filed an appeal before the
august Peshawar High Court, Bench Bannu and ';he appeal was also
dismissed by upholding both the concurrent finding of leamed trial
courl and first appzllate court vide judgment dat' d 29-9-2021. An
U\ecuuon petition was filed by Asadullah whm defenci'u:‘s also
submitted objection over the execution petition beir' g not nwmmmable’
and time barred, hoviever, afier heard argumen.tsjé).f'~ counsel for the

parties, the learned t:1al court §CJ (Judicial) maintdined the execution

y T ED

) o) ATTESTE!

" Y
R £ xaminey i

< 9] J~ J““r'
crietrict & Sessivn
Distr alekt Marwat




S
-

ipetition, w‘,}-xile plea of defendants that the execution petition being

time barr e.; “was turned down vide order dateo 30-3-2023.

. A{,gnevcd from the said order the instant revision submlttccl under

section 115 of CPC by pctxtlonels/lespondcnts No.5 & 6

- Arguments heard and record perused.
6.

Perusal of the record shows that ‘one :Saadullah etc had filed a
declaratory . suit against the respondent/defendants’ and after full
dressed, S!.:liI' of the plaintiff was dismissed by learned Senior Civil

Judge(Judicial) Lakki Marwat, however, the appointments of

-defendant No.5 &6 were declared unlawful vide judgment and decree

dated 14-3-2013. Apgrieved from the said judgment an appeal filed by
Asadullah ste before District Judge, La]d\: Marwat which was ma11 ed
to Addl District Judge-1V, Lakki Marwat and after heard arguments of
the parties the appeal was dismissed vide consolidated Judgment dated
16-12-2013, again Riaz Muhammad and Dilawar Khan (respondent
No.y & 6) filed a revision petition before the august Peshawar Hig,l'l":

Court, Bench Bannu, however, the same was also dlsmlssed by

.upholdmg bolh the concurrent finding of learned trial court and first

dppt.”dl&, tount vide judgment dated 29-9-2021. Although Riaz

I\/Iulnnmww has filed an appeal before - august Supreme Court of
Pakistan, 1howeve1 no stay order for suspension of execution
proceedmg,a pendmg before the Execunng Court/SCJ(Tudxclal) Laklki
Marwat has been provided. Respondent ransed two points before the
executing court to declare the C}.CGUUOI’I petrtlou being not

nmmhnmblc and barred by law. The ﬁrst objection raised by the

.~1L5|3011clents that petitioners have no locus standi for filing the
~ execution petmon 'md another objection that the execution petition is

_time bar Ied under section 48 CPC.

- Regarding the first objection, raised- by the private respondents Riaz

Muhammad and Dilawar Khan that petitioner has got no locus standj
to file the PXELLIthH petmon In this regard I am of the view that the
petitioner Asadullah had filed: suit for declaration, although to the

exient of his appointment, his suit was dxsml;sed while on the other




hand, on the ,txength of the said suit, lml plea for declarmg

appointment of mqpondent No.5 & 6 as unlawﬁ was accey, tcd and in

the said judgment appointinent of 1erondent< 5 & 6 was declared

- unlawful. Meann%'g thereby that he has locus s andx to ‘the extent of

declaring appointments of defendant No.5 & 6 as unlawful, which is
intacl up to the Worthy Peshawar High Court bench Bannu and
executing court has rightly declared that Asaduliah has the right to file
exceution petition to act upon the judgment deied 14-3-2013 of Senior
Civil Judge, Lakki Marwat and of the first appellate court as well as of
the worthy Peshawar High Court, Bannu bench as well in its letter &
spirit.

Another objection raised by the private respondent thal the execution
pelition ig barred by limitation u/s 48 of CPC. Aiihough initial decree
was passed on 14-3-2013 by learned SCJ Lakki Marwat, an appeal
against the said judgment was dismissed on 16--i 2-2013 by ASJ-1V,
Lakki Marwat and thereafier the revision against the concurrent
findings of the trinl court and first appellate court was also dismissed
by the worthy Peshawar High Court Bench Jiznnu vide Judgment
dated 29-9-2021 and trial court has rightly declared that the execution
petition filed by the petitioners is well withir fime because if the
period of three yeLars be reckoned from the ?‘z{u‘dgmént 0. worthy
Peshawar High Court Bench Bannu dated 9-9-2021, then the
execution petition’ ¥s within time. Similarly, the executing court has
nghtly issued direction to the concerned afithority to declate
appointment of respondent No.5 & 6, illegal a1 unlawful w1thln\3Q'
days and the concerned authority in complian¢e ‘of direction of the
exccuting court/StCJ '(.{Ll’di‘c;a‘lﬁ)ﬁ dated'30-3-2023 vide office order dated
23-4-2023 'and withdrawn the appointment, order of respondent No.5
& 6 namely Riaz Muhammad and Dilawar Khan with immediate
effect. As no ‘order regarding stay/execution proceeding has been
brought by the Lesponclcnt/pctxtzonels from the August Supl eme Court
of Pakistan under Oldu XLI RulcS CPC and” nhcteaftel executing

court égsuud ptopel cluecl:on to the Luncevned authority for

lJ ‘;Z‘

Ak,
.y Li




9. In view of'thc above, the order date' 70 3-2023 of the trial

- e

. 'v '
withdrawal of 1ppomtment order of respondent No.5- &. 6 being

Lmlzm ful and Uu, concerned authori ity in complnuce of the direction of

the executu-wr court rightly withdrawn their order vide office letter
No0.3364-74 datud 28-4- 2023.

cour l/g\'wutm g wuil is in accordance with hw needs no interfer ence,
. ’ )

thiorefore, m{...}.'mt revision petition stands dismissed . No order as to
Py ' o

costs,

10.File be consigned to the record room after necessary completion and
P

compilation. : ,
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Laklki Marwat
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Riaz Muhammad Versus

&
BEFORE THE KPK SERVICE TRIBUNAL, PESHAWAR

S.A No._ /2023

DEO (M) & Others

APPLICATION FOR_CONDONATION OF
—-—-——_*_.___________
DELAY, IF ANY.

Resgectfully Sheweth:

That the subject appeal is filed in th‘is hon‘able Tribunal,

That due to the lengthy process of the case in the legal forums
between the parties, finally R, No. 01 did withdraw order of
appointment of applicant vide order dated 28-04-2023,

That thereafter too, the‘m?atter was pending adju‘dication between
the parties and applicant served the department till 16-09-2023.

That on 17-04-2023, judgment was suspended by the hon'ble -
court after dismissing Revision Petition on 16-09-2023.

: i
That as per the aforesaid circumstances, the appeal| in-hand is

well within time or if any delay exists, the same shall be condoned
in the best interest of justice.

That the apex. Supreme Court held  time and again in its
judgments that vested rights shall not be kiled on the score of
limitation and tases be decided on merit.

It is, thereforL, most humbly requested that delay, if any, be
condoned in the best interest of justice.

Btk

Applicant

Through /n?
i LTS U PNy .

Saadullah Khan Marwat

Advocate
Dated: 03-11-2023

"
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AFFIDAVIT

—_——

1, Riaz Muhammad S/0 Wali Muhafnmad, Ex-lab attendant, govt.
high school mela shahab-khel, lakki marwat (Appeliant), do hereby
solemnly affirm and declare that contents of the Application are

“true and correct to the best of my knowledge and belief,
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