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The appeal of Mr. Riaz Muhammad son of Wall r'/iuhammad [:x-Lab Aitennant GiiS- 'Vlr.-iu 

Shahab Khel Lakki Marwat received today i.e on /7,10.2023 is Incompiete on tiio tollowii^cf' 

score which is returned to the counsel for the appellant for completion and resubmission within 
IS days. \r

1- .Appeal has not been f'agged/naarked v^ith annexures marks.
2- Annexures of th.e appeal are unatt'ested.

. 3- Annexure-C of the appeal is missing.
4- Annexures of the appeal are not in sequence be annexed serial wise as mentioned

in the memo of appeal. . .
5- Five more copies/sets of the appeal along annexures i.e. coniplote in all respect may 

also be submitted vvith the appeal.

/s.t,No.

P_/2023.Dt..

REGISTRAR 
SERVICE TRIBUNAL 

KHYBER PAKHTUNKHWA 
PESHAWAR.

Mr. Saadullah Khan Marwat Adv.
High Court Peshawar.
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BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR

S.A. Nt /2023

Riaz Muhammad DEO (M) & Othersversus

;i
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MFORE THE KP SERVICE TRIBUNAL, PESHAWAR

Appeal /2023

Riaz Muhammad S/0 Wali Muhammad 

R/0 Mela Shahab Khel,

EX-Lab Attendant, Govt. High School 

Mela Shahab Khel, Lakki Marwat . . . .

l;ChyI>irr
Sei z ure 'i'c‘!li (t(Utl

2ljLt-o-2£23
IVJo..

Dulccl

Appellant(s)

Verses

1, District Education Officer (M) 
Elementary & Secondary 

Education Department,
Lakki Marwat,

3

2. Director, Elementary & Secondary 

Education Department, GT Road 

Hashtnagri, Peshawar City.•11 .

3. Secretary, Govt of KP,

Elementary & Secondary Education 

Department, Civil Secretariat, 
Peshawar......................... Respondent(s)

«< = ><-><=:> O < = ><^ < 5 >

APPEAL UNDER SECTION 4 OF THE SERVTrP
TRIBUNAL ACT, 1974 AGAINST OFFICE ORDER 

NO. 3353-63 DATED 28-04-2023 QF R
whereby order of appointment DATFH
10-2007 WAS WITHDRAWN FOR 

reason.

■1

■jpffV)i

NO. 01

10-1

NO LEGAL

Respected Sir;

1. That on 11-06-2007, Asadullah Khan filed suit before the 

Senior Civil Judge, Lakki Marwat to appoint him as Class-IV servant 

in the school on the basis of donation of land free of cost 
construction. (Copy as annex "A")

court of

for its



i. .
,/•

j 2

2. That on 10-10-2007,

No. 01. (Copy as annex "B")

That on 08-05-2008, EX post facto sanctioned 

authority and services ■ " 

regularized. (Copy as Annex "C")

appellant was appointed as Lab Attendant by

3.
was accorded by the 

another wasof appellant along with

That the said Asadullah 

court to appoint him
khan filed amended suit before the said 

as such in the school, (Copy as Annex "D")
I ^

5. That on 20-09-2008 and. 06-10-2008, department u, 
submitted written statement before the court concerned 

the claim of the said Asadullah Khan,

and appellant

by denying
(Copies as annex "E")

6. That on 10-11.2008, 

11 before th
appellant submitted application 

court to reject the plaint 
complainant, (dopy as Annex "F")

under 0-7 R- 
of Asadullah Khan

7. That on 28-01-2009 the learned 

R-11 and i 

as annex "G")

court accepted application of 07 
rejected the plaint of Asadulalh Khan complainant

•(Copy

8. That on 10-02-2009, 

District Judge which ' 
annex "H" & "I")

1 complainant filed Appeal before the 

was too dismissed
court of 

on 04-02-2010. (Copies asI

9. That on 26-04-2010, Revision Petition 

Court Circuit Bench D. I. Khan by 

judgments of the

was filed before the High 

the complainant to set aside the
courts below and then 

I Trial Court with direction to decide the 

after recording pro and

remanded the same to
same in accordance with law

contra evidence. (Copies as annex "J" &"K")

10. That on 14-03-2013,

recording evidence. Plaintiffs 

entitlement to the appointment

the Trial Court decided the

suit (Asadullah Khan) regarding 

the subject post and

matter after

on recovery of
fand was not substantiatedcompensation of the donation of 

rejected, however, the , 
illegal and unlawful. (Copy

/
appointments of appellant was declared as 

. as annex "L")



3. .

11. That on 13-04-2013,

District Judge, Lakki Marwat to
appellant, filed appeal before the court of

set aside the impugned Judgment 
and decree of the learned Trial Court and decree the 

appellant as prayed for which
suit in favor of 

appeal was dismissed on 16-12-
2013. (Copies as annex "M" & "fM")

12. That on 27-02-2014 appellant and Riaz Muhammad filed Revision 

Bench for setting aside thePetition before High Court Bannu
judgment and decree of the courts below which was also dismissed 

on 29-09-2021 by the hon'ble Court. (Copies as annex "
0" & "P")

13. That on 25-05-2021,

Petition to honor the judgment dated
complainant Asadullah Khan filed 

14-03-2013 which
Execution
came up

or hearing on 30-03-2023, where appointment order of appellant 
was declared as illegal and un-lawful and directed the authority to 
issue Notification of removal of appellant from 

the order before the
service and submit

court within 30 days of the receipt of this
order, (Copies as annex "Q" & "R")

14. That on 15-04-2023,

Execution Petition of complainant Asadullah Khan being 

maintainable. (Copy as annex "S")

15. That on 28-04-2023,

withdrawn by R. No. 01 which order 

Service. (Copy as annex "T")

appellant filed Revision Petition to declare

not
.'h

order of appointment of appellant was 

was received through Postal
-ii

16. That receipt of the said order, 
representation before R. No. 02

on
appellant submitted

on 26-05-2023 which met dead
response till date. (Copy as annex "U")

17. That the said Revision Petition came up for hearing on 17-04-2023

and judgment dated 30-03-2023 was suspended. However, on 16- 
09-2023 the said Revision Petition 

Additional District Judge, Lakki Marwat. (Copy

18. That on 20-10-2023, appellant submitted reminder before 

authority to decide the representation of appellant in one way or 

the other and to also reinstate them service. (Copy as annex "W")

on the following grounds;

■■•i

was dismissed by tfie learned

as annex "V")

the
!

Hence, this appeal, inter alia
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•!
ground s.,i

9' That appellant was appointed at the said 
and served the department for

post in prescribed manner
considerable time.

b. That'complainant Asadullah 

Senior Civil Judge,

. ‘=onipensation of the donated land
appellant.

■;

Khan first filed Civi! Suit in 

Lakki Marwat for
the court of 

appointment and 

ever against

his
• No claim was made

I
c._ That in the subsequent

changed by impleading appellant 

not nut of place to mention 

the post of complainant Asadullah Khan

b. That the courts 

case and

suit whole theme of the matter was
as respondents. Here it would be 

that appellantI :

was never appointed at 
but in open merit.

never took Into consideration 

appointment of appellant 
the available record

this aspect of the 

reasonwas targeted for no legal 
not appreciated in Its truewas

perspective.

appointment of appelten, „i,n tetrospecOv, effect is n„, jpstlfletl l„ 

any mennet, N.tner any „,s ,er,ep

■ enquiry was conducted.
upon him nor any

f. That appellant served the department tillj
i 16-09-2023 and 

appellant service was redundant with
onaccount of illegal withdrawal

malafide.
1r That the said post is still lyingg.

vacant with the department.

most humbly prayed that

of R. No. 01 be 

service with such other relief

! It is, therefore,
on acceptance of the 

set aside and 

as may be

appeal, order dated 28-04-2023
appellant be reinstated in 

deem proper and just.

Appelia[?t

Through

SaadijtlahKhan Marwat

Arbab Salful Kamal

A©jS31Ww3Z 

Advocates

;.i

Dated: 26-10-2023.!
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CERTIFICATF-'..
■s

1
As per instructions of nny client, ho such like Service Appeal 
been earlier filed by the appellant before this

. I

has
Mon'ble Tribunal.?

Advocate

tI
’

A_F F I D A V T T

I, Riaz Muhammad (appellant), do here 

declare that contents of Service Appeal a 

best of my knowledge and belief

y solemnly affirm and 
\ true and correct to the

9

Ji-

P 0 N E N T
i .

'i 0

0

^'i

«:

i
1

:i

•i

J 1

'i

;

i
/



r my::_
A,

jf- Z- a?' ' ,4
V:

cO
o

" i

¥^^^<siy'0^

:
i. ■)■

i

it’’ ^

(V;; JL
/

yj LJ CjJ fj .^, /
h

iij /s!' •

I;

4;;
/^ r('

/

X'

> r

1 ■ :■

i * * '■ “.*
J CJuy^^

...' I i

’Clju»i^//w>- Uiljjyjy' Uu>(J*?‘''-
!

Xv/ L-S r.
3 •< .

yl~^lyJ>- >t cIj I

l>~ JJ< ■

<f lyiC^y

»V.
. I

l!
/ 6

■ 2
4

I /^yjP . :>(p^-

m ■ • ■ •*• .

;
I

0

■;.

•/ ■
;:: r;.

'■M-aa::
■ ;' '•'! ■ .

« ./’6 V’ J-.I m

STc
' f^'

*»
4

s'tIE'-^I ■

ait
■I

c ^!'
Oy>

Ite'■'■'?■
:iSA V

.". *
:•

-f...



• :
■;

7
'!> ■:i

f £/ dj' A «
' (fj t (f y, ^

. . ;

‘i Ti> trun^

i - i-

I

^ .ZJ r' tU
/ s - . ^
r ^ W u*; f' 7 <- /

I :

J t^ i/y j/oji -^ff / ; •
; 3/J-

► .

ry ^ '■>
I? ^>J 4xm f -

I •

• KJc."

cJy^cy^'^^"

-2 —I

z'/■ *»
ai • Ui oj>}

0

Ci^CJ t^-

cj^ (j^J^J > ■e ‘^'■4^6’^ y'-c^

I

'/

_—' 0 J/y^ (Jf i-J iJ'
t

/^ (J^
\J.(jf (Ufy^^yjCJ-^O^c^Ji»a

4:^^i„ d/1 ‘''’(J>'> Cj '^1 c“<^/'

J>o^ i)? ^/tpur:^<^' ■ c^/

/

^CS»

/*i
i

:■

;:

• •;,
'i'

^ 3 J.. JfiKSwv:^',:: i■ 'i.

•.*. .%
; '



•;
»

. '1:

•v' i ■■■'I

‘-:i9 ■j r

^ .
^ 1 ; f Qj.0 \ *'• * . * ^ ''** « .-.■■■■^ *

L/fJ eg^ V; >>'#■*/■/*■ <—^****0-^>*Cj^** i/*i»

'» V f»'> > ‘ir'“ **' '=■

.!■

--■h J-'iI

■ . /■■<• ^ I >d

•!i: /•

:■

•I'

. Vi", :
■:

;' (M* - / Um1 «

•i
I >

•m ^ -

K^'iJ'is: cJ^ ^
* ^

C^ C^ C^j
i»

i^ 'v ': I i

^ <*- c^/ 4- ^ • f \
. /?

I ;
i

i' I- f ■0 /
l*.>

^ ^d/

\
cyLj b> ^cJr d^:: *

1

//i:
/ /■»'

;; #
/ I.I"ii

\ 1]^ • mil

* ■»

!!■ $
i Q[jilJ>^

->' ’ - ^ f O' o

i; K
■i'l 'I i''

/: ' ^ . y 'h. r.-'

<j^“‘' y
b . **

*• y *•
%■p■y^ ■.'■ y ,i/

feir::'::,"- ■''f- ■%0

■iK; b* . . 
/ *»*:;)• ia: > r.

••■\r. ■

■Visa iJ.
:.. V ■•■'

■:•

f* 4 1 I ' y vy->/ judS

■imi
i '.



a

0

] t

"i
4

/ ■:.* •
t w

4

*• i :1
. , ■ V

.• » •. '••.<r ' \ \ •

* . —

k/ i'-

»
■;, . ^ ■';

■ •,•.
'T« I • f
"Cj*/ci!l-’'<->^»^''“' 

-e^V <^i' ‘

)’

*7
O*/ «**- ; - «s . Vf

c* ( ^>A *»

4
Cr^S^'J

t*
i ‘r' X

Ut»«/ -/*k**
\

/-L«««
3. t» *» *< •^ / .

*'f <^^4* ’"'
^ •

>*I
«

/•

iLLj /

^ • 

«L
f

i :

. A

• O ^ I
1^//->•'7

i A

S • . «

ATT^TlS

yi ^

(j 'i;i)i^<
• ^ .|

X

^^•■—■ V A

i
0

..■r* r

u&:««is

;:;
u^yiAi^

Slrv ■::yMmiW%y '

4( I

■^v \
h* •

■\

i I
'•;!' •••: V:4^ i

■'.: ^
' • ./*.' *'



1 c - c>:7
r> ! .: . 1

^fp3£L^^MEQXlI2^DI57mcr OFFICER schools & literacy IjAKKI marwat '
S; Ki-';-’
h IP

0

: OFl'ICK ORDICI?
iI

')
As appnu'cd hy l.hu compclcnf: auLliority, appciinlmcnt oi” Ihc below named (Ixed class V is 

hereby ordered (a! ol Rs 4000/-,per month, ip the'^chool shown ayaiiist His mime in the inlcnisl of- 

.public service willrimmediale ciTcet with the folldwing terms tmd ■condiLinns.

i)!ilc oi’ birth

ili:•
■

:■
: ,i I:

it/i--': S.No Niunc & father name and 
jiddress

Hiazi Muxiaminaa B/0 24 / 12 /1994

; , TERMS at Cah’DITlONS
1. The appointment has been made purely on eontraerbasis and can he terminated anydinie''' 

T • .withoLii any noliee.
; ■ Ti,: 2.:, dTcir monthly pay is Rs ^1000/- fixed/and wall be ivndcred as admissiblc'uiider the rules:^

■ ' {■ .1. I. heir services will be governed by the rules and regulations applicable Prom time to lime''
■■ d. They is directed to produce health and age cfertillcale Prom the medical superintendent OMQ 

Lakki Marwal ..
5. Charge report should be submilled to all eoneerned..

Design: Place oP 
posting

Remarks

i Asaicst 
newly ere 
-ted Pos

•;
Lab; GHS Mei.a 

Shabab IClad.

ii

'i

;

r
. (Atlauii;ih Ivhnn Mina Klicl) 

Hxccutivc l^islricl OPf'lcer 
Schools 1 jleracy Lakki Marwal

Dated l.akki the \s

■.114' •
i
i

I'indsL; No.
Copy for information to thc:- 
1- Dislt Co ordination OlTiccr l.akki Marwal 
2. Disiricl .Accounts OlTicer l.akki Maruai
а. DiiAi'ici Orpicer (M) local oPlicc 
d.. Medical Superintendem DMQ [„akki Marwal . 
5. licadma.ster schools concerned
б. Camlidales Concerned

/1-6/Rstab: ..

I-

u \
(

I;
ICxcciitivc District Orjlciy]
Schools &. Literacy Lakki^arwal ■’r

! 5

-i
I 0^

•fV;

‘

[

I •c\P()NV\ap['o iiilnient.doc!■ .

i
v»

•1.
1. i

fd I

)
i

1::i:i
.1

0



c
Executive District Office Schools N Literacy ff j

Dcparlli nil Likki Maiwai

I hitr

oFiloa ofiDnui*.
C#l*t%»qUi!Pl titp •r

• fric6 •r4ern h*»rlBf rt»<ntir«nl
• ni 1416^70 n«to4 10/10/?0(//,4IM t«

I

!•')! (r ).e*j7
-e«4ure an iaiioutlve Dlnlrlr'. Offlo«.r(tl»,L);,.i,>J 
■MOLAJjra* thff uBderolpne-l han b^»ri 
th« *lg-i»OCT yAOTO BAFCTIOTI* Jn favaur af 
appalBteU in the beat InteraBt af

\

*' f •] I •vj f ij
public R^rrlc^ vi i>i

retretpc itlve dffcot l.t 10/10/g*o^7

6«rs«rBiie/Father'a Tltao PgPlgPl riice af ranlJog
i Hr.Rlaft Kuliinnad 8/0 

Kr«Vall HuJiunad fi/0 
MahiMict KlieXsLakkl- 
Harvat.
Hr.pllawar Khoio 0/0 §diaiah Khan I 
TlXlaga Mela Bhahab 
Kbal^Lam Maiwat.

Lab Att4tt 
(Flxedi)

OHO Hala 
Chahab Thai

2 Ohawkidar
(Fixed)

OBB Ktla 
Bhahab Khel

SSSUr
Jl5TB7f?dLlieaBeeima*.

( ni AXiM mn ) 
^outlT* Blitrlct Omear 
(fafcaalaAdtOlBkkl Karoak

OataA LaUd tha_g> ^yz^,.
IPii-ttKaa 7 y

0«F7 ta s-
(1) Dlreetap Bcbtaia A Utaraiu.niP / Paahairw. 
C2) Dtetrlot Ooamtoatl«B tfricartLakki 
(3) Diatrlat A^taaiuBtB OfUoAr^akU Naxwat.
(*) HeadaaattrBaHB Mala Ohakab KhaL(Lakkl 
(5)-<6) amoittl

I

Kaxvat •

1 Marvat*
•<>flaanai«

Ifflear
Marvat

I

•a •

. .. J• '

I



, 'c: BETTER COPY-r'
i

EXECUTIVE DISTRICT OFOCE SCHOOLS 3c LITERACY 
DEPARTMENT LAKKIMARWAT

DateRef:

OFFICE ORDER
Consequent upon non implementation of offl'i*:^ orders bearing 

Endst PEs, 16114-18 dated 18.10.07 and 16165-70'dated 10.10.2007, 
due to lack of legally procedure as Executive District Officer ( B&L) 
Lakld Marwat to Look After the undersigned has been pleased to 
accord the EX POST FACTO BAOTION in favour of the following 
appointees in the best interest of public service with retrospective 
effect i.e. 10.10.2007,

I- ^ •

RemarksofPlace
Posting

DesignName/ Father nameSNo

MelaGHsLab Attdt 
Fixed

Mr. Riaz Muhammad 
S/o Mr. Wali
M\ihammad R/o Moh 
Mina Khel Lakki 
Marwat

1.
Shahab Khel

MelaGHSChowkidar
(Fixed)

Mr. Dilawar Khan S/o 
Abdullah Khan R/o 
Village ela Shaheib 
Khel Lakki Marwat

2.
Sh^ab Khel

Note;
Necessary entry, to this effect should be made in the service Book and 
other record of the office concerned.

Mir As am IChan 
Executive District Officer 

(Schools/: Lit:) Lakki Marwat

Date Lakki the 08.0S.2008.Endst No. 1796-1801/- 
Copy to the:-

1. Director Schools & Literacy NWFP/ Peshawar.
3. District Coordination Officer, lakki Marwat.
3. District Accounts Officer, Lakki Marwat.
4. Headmaster, GHS Mela Shahab Khel (Lakki Marwat)
5. Official Concerned.

I

s; Sd/-
Executive District Officer 

(Schools Lit:) Lakki Marwat

h
■ ■:
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>~'T-~i><5)«;pp S::- ■ ^**
V ■■ ■

V4n6^ fl^V>4\$s/W-*»
I

.j^;r- •
.1 OS......... .... «.• 50.

28.01:2009.
'.■■‘I'" ' t.'

CTvIl Juc.fee/ Mcii.. v*: Vcigrtitrate«vn
L^hkl IVlul A«iL

1

'I*'.V \

Par-^ies iDreser**. A.rcumep^'B alre'ady>i)ieard. 

r^y -^his "rder at th? dis-D3sarf!»i: .'iiistaat.

a-BBlicatisrt submitted by deferdaw'^s far re'j'ec'tioji 

of .plain** under Order-? ^”le-11 OpC .alieci'ng'.'tliereit)

**ha** plair'*' be rejec'*’ed.under the said provibio-r as 

the ulai’''tiff has t;©*- p& cause lof actl®p. .Replicati»n 

wns .'^ubmi^’^ed.

\ -

■

i

I

,. Counsel f.Ar *'be d« feed ant • argued-tha*"
i

the ins**ant plaint be rejected as the iestant; aui.t is 

obviouslv hi*" by "^ho prevision under Orderi-?'3ule-ll OpC’ 

K-n ^he e;rouT>d/^ha** plaiTi*-iff has i^^jt p© .cauSd^ef action 

a*d barred by law.
r:-I

K

/ ■!“

, Ceupsel f®r the plaintiff■ vehmeii^ly resisted 

the applica'^ioD tha'*" according t©

1.

the 've f sio-a!.'' ©f' the 

plaint, a cause ©f action defiioi^-ely'acra'od.,tia .the

plain**iff and the suit is also n®*: barred ’.by)law. ,
■ .•* . .. ’ . • :

Af"-er hearing arcumepts of bo'th-'j|the learned^

s.^upsels for the -par^-ies amd perusal‘of;’r8b'or]d:’^6v

that ^he piaiptiff has' filed*-he ipstaTi.t--.j3Ui;t.->©.pe;-fbr
decli^ranoi ■■'■® the effect *-hat beingV.tHe-.%r,/3&c,eBSor '

■■ •''•■■ ■

it interest..ef *-he plaiptiff/^jran^ees >f''^he® .

free of cos*- for *-he building ®f G®yt t^ligh^Scikibl,

Tehsil & District talcki’iMdr’Wtt-^:*- the. 

plaintiff is ,4pti4-ied,t(B ^-he.post of-'Ql;ass-^I^p|eryice

the said r.chs©!. It is evidapf fre!5.^<^)ae|.^rayirs of " 

+;he plai-itiff t-ha^ plais+^iff is claimi^E'^ey&irvioa

; ■ i'

• :  '

•. .•
. -.M*'

I

: ■ .

- •)

0 a •i

y.; • I

,
I
I

.1. J' ■■

. . ■!•i-
••. -i ■t:

■' .}i; i‘1 ? Mela 3iahab Khel,• i. 
v'*

t

ini,
Ii.'r;
(;•ki • v I

. b
r • p.^ii.o . ATTESTEDi

1 ‘ .1I • tI
I,*

; If •
; .'•*

liislii. -
iII.’ Examiner to

Districts Session J.udge< 
Lakki Ma^at

•i.
.»■

; :|! '
I •

. -..iHI '
I

{ •
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03-30
rc\' .• < /■:

. ■ ■•

hi against -^he' la^d gra-n'^ o’-'’■:‘'he basis of';-

merits. *hus apparently he has go** mo cause of 

ac'^'ler and secondly im ■‘•he liglv'" ®f ‘"he decision! - • 

of Hom'ble pUDreme Gonr-'', SCMR, 1995, Pase-1294' 

ci^a’^iom-'C,

<1

-''As regards ■'•he policy of making appoir'-^-niem'’" 
ae-airg^ lamd rraiT''s we find ■'•ha'*' ■''his amoum^ imfac** 
.sale of public office for proper*'y. No"*" ouly ib is 
agaims'*' ■**he cii,nsbi^u''ional law applicable ♦*© public 
office bu"** is no-*- corduc^img ■‘“o publi.c in^-eres'*' wha'*' 

.could be dor>e wi^him. ■‘'be frame work of ''he law was *■© 
crea^ arnmargin of preference for ‘"hose who make such 
grama's ©’'“her condi'‘"ioTi:s of eliglbili^'y a^d sui''■abili'*"y 
awd fi'*"mes3 boimg equal. ,we, '•'herefore, ®ver rule 
■'"his prac-'-ice pro spec'"i vely". ■'

In 'vl^w f'f ■'‘he reliance placed upom ^he

/s’

s^a'’ed dic''iiim of Augus I- Supreme Gour'". .1 hold '''he;

pr-^yers csf ’"he p?Lain-‘*iff as per headir-g of ••‘‘he plaim**,: 

plaintiff is •"©*• en**i-^ied for '"he aPT)©in-‘‘men*' ©m '"he ■

said pos^ and he al^o has ko*’ n© cause ©f aC-iom. Hewc'*'^ 

he ins*'an^ apniic a‘'ior u^-de r OiJ.d'-^.r-? , Rule-11 rTP*^ ’ 

i ■? hereby -ascep'-ed and '"he sui*" is s'-ands rejec'-ed.

No order as ''n cos'*.

j-

:

!

file be con=iig»^ed '"o -record room af'er

i'’'s. comple'*io-'T',

Arroupcec,
20.01.9C.'09. j

Huhamniad Abbas 

Oivil Judp-e-VII, 
Lakki hiarwa'*'.

B

sL-eT^IZ-sTj

h-O,
Applfcntion

on______
for copying.^ 

Ci ...... ‘Vg./? ^
Copyiar.j^ v

....^...................'
■ Uf'c^yit

^^3!

f.'lj
.gs-5(if t’

* • • «
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•• -bijy U'f4(!ver'C’p pp,,.
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■ /15. civil Appeal N©._j

' ASADULLAE KHAE s/a Yar Muhammad,. 
r/©’'Mela Shah Khel, Laichi Marwat •.•i

■■ rftli-:iv:
v!" •t , /

Versus

- 1,- The DisitiGovt through;
BCO LakKl Marv/at.
Eexecutive DisttiUflicer 
.(S&L) -Laklci Marwat.

3. The I)istt:Officer(S&L) I 
Lakki Marwat.

* 4. .Headmaster, GHSchool,
Mela Shab Khel, Lakki Marv/at.

• 5. Bilawar Khan s/o Abdullah Khan 
Chowkidar(an contract}GHScho«l, 
Mela Shab Kfeel, Lakki-Marwat.

b, Riyaz Muhammad s/® Wali Muhammad, 
Lab;A t‘td( on contract)GHSchool, 
Mela Shab Khel

7* ABstt'Co-ordination Officer,
^ O/O DCO Lakki Marwat.

8. Mst:Mujntaz .Begum— widow,
Taj Ali Khan.

^ IC.Hamidullah Khan,
ll.Obidullah Khan, .
12. Fatehullah Khan—‘ Sobs,
13. Zaibul Risa,

' 14. Zaitun Niea
Niea

'vftlyparm.un'Wisa,
Qy"/3/^^.17, Rakhtun Nisa,

18. Naeem Jana-,
19. MatiMursheeda — BaughterB, 

of Yar Muhammad resd/of 
Mela Shab Rhel,Lakki Marwat

•v.{ ;• -
■;

I

: • ■

>
1 •

■ i' I

fI
1 I

Real-Respodt/defd;.. .

o ..
f

. ;

I

»
•••

(' ■

.H'.
,*•

' pro~fi®rma -dQ“ -}<
• ®

CIVIL APPEAL UNDP 0.41 R 1 '»f, CP's-i:?,0.f,' '
,PRUM THE leakio;b:.'Giyil JliroGE'iiKKi;iiivi;^ .
MraB28.01.2OQ9;(OS-5O)paBSed|l:^sM|*|ij_.- 

. .NO.&2/1 of 20Q7 VffiEREBY 'RkrE0p!B5|;i|l^!ij| ;.p
• OE THE-PLAlNTIPr';0/0 7 R 11 ,P0H:!Mvi|||||O,‘ ■. 

HO -i CA05E gy_ACTiQiti ^ ^■ O^::''/ ■'
>. •-1 •■4-;V".

1'. .attested

vSs-' ExDi:: 'O
Districta.S0i.si!.r. Judge ;

Latki-Marwat
1 ..

Reapectfully sheweth;-a®
, .pp.li.. »>»vo

of ^c-1;9OB,d.te^.2B.01.2009-,C|g||«^^^ ,Pl|&-.ill®.::
' «

. i

mmmt> *
■I.1'-i.'

■■ j’
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VI .!• *-2- i ,•'i. f'iSl-c''/•

title'Bait n^»141/1 a 1 2007 by the learneu civii|ij|ua^( •:■■ 
N®*VII Marwat and beg t® prefer this | ^
the same and' sets-fortb the fdliewing greiiiids ef 
ion, amongst others, thereto, as. under;

copy of the plaint, the impugned an|')i;ci't^iiiaiJ‘‘j ^ 
of'application and replication under.0.7 r 11 ■ai^§|ahhxed'‘'

' ■ as A, B» C' and D.
( 5.
■ in gaed-faith, priina facie, comes within bhe miBChifef ..of o, \ 

$►219. PPG loi* which the appellant hereby reserved-hie 
right to move the proper forum as such.)

\ '

1

2.

• 'VnheX'* ABGD-
The impugned order is illegal may it'Be'v'passeid

G R 0 U N B S :~
A. The impugned order/decree is patently 

against the law and facts of the case 
and’ therefore, the judicial appreaoh of
ttie learned CJ”7' does not deserve'approval, ,

B. There is no concept under 0.7 r 11 t® 
reject the * suit».

99,

C. The learned trial.judge has not been gone 
through the record and file of the case 
and mis-.iij'iderstood the 'i^elief' claimed by 
the plaintiff in part(a) .deplaration with 

coriseiiUerjtial and in' part(b)ah alternate.

1). The learned trial judoe has wrongly folle- 

wea and relied the judeemen of the Ahgus't 
Supreme Court in the last sentence of cit- 

c • ; *'we, therefore, overrule this 

pract.Lce prospectively" as well as ef the 
whithiri the framework of the 

law to create a margin of pR'EPERENCE fO-T 
those ®h® make such grants",

E. The learned trial judge No*7 has..wi1thout 
exercise of judicioiis mind ignored the 
Relief at part (a.) for declaration of the 
appointment of Respondents N^.5 &6 illegal 

•as well as the relief i.n pari (b) in alter­
nate for payment of cost ©f land donated &

, rejected the suit illegally,discusslffig ,only : 
about the •consequential relief' in part^a) 
in its rmpugned order.

p. The learned trial judge NO.7 has exercised 
his judicial power in aid «f corriiptioa, ; 
transgress of power ahd misuse of ©fficifiil 
position by respondent No; 2 and/7 
and also the trial judge no.? 
provision of cpC-1908. ■

ation t

sentence;

£STE®

. .1

•;'S

■h:
r .'r,
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law 
• Qondenijaed

■■:•

c/^0mSiSiSffltef*
Yours,*

judl: comples Laic'K-i 
Dated; "1 O.Cf<J^. 2009 •

•i
I ASAB

■■

AiiTrocate,v^:^i0'..v;i^M
Lalckl/MaTWBibvv

li-

• ■:

•eissfaw®
t?! .' .:;3V

:•■:?
Uylkt^f 1 c a 110 n: :\-

KE THIS is tov.erify on sath that the csntenys 
of this appeal are correct aM true acoordl^g to the^y 
belief 01 the applicant and his' tcnowledge, & infomatioa 
Xte frounds have been prepared by .y couneel and he woul^ 

ppellant beVialf*

k.*

. .; ■ s

Appellant.
en aappear

attested

r\
£Xl’il\li-W2_^^ 

Di5UicUSDSsir.i^9« 
UK^i Wlarwat ,
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iN THE COURT or MR. MEHMOOD-UL-HASSAN KhAlTAK 
ADDmONALDISTKiCTJUDGI-.l. I.AKKI MARWAT. ,

.■;vt
*: ■0

Civil Appeal No...;............. ...80/13 of the year 2009
Dale ofthe Institution......................... ...10.02.2009
Dale of the Decision............................;...04.02.20i0 "

. . AsaJuliah Khan son ofyar Muhammad residcni of
AppeiLiiUVillage tvlela Shahab Khel

............ Versus....;....... .
The District Government through D.C.O, Lakki Marwai 
and others

\
I Respondent.s;

.IIJDGMENT

This ;appenl has beeii directed against the decree/ order 

dated 28.01.2009. passed by the then learned Civil Judge-7, Laldci 

Marwal, Mr.Abbas IChnn, whereby suit of the plaintiff/ appellant was 

rejected under Order'-? Rule-11 C.P.C.

Facts in.brief of the case are. that plainlllT {appellant 
herein) brought a suit against the defendants/ respondents for declaration 

tn the effect that hi.s predcccssnr-in-inleresl .had Iran.sfeiTed landed' 

property in favour of Education Department for constnjction of a school 

free of cost vide mutation No. 8929 attested on 09.08.1972, whereupon 

now Government High School, Mela Shahab Khel has been'constructed 

and that it wa.s agreed between the parties and that he or his nominee 

would.be emplo)'L'Li a.s against Class-IV post etc., hui in.sLead ihcrenf and .. 

in violation ofthe saidagreemenl. the appointments of defendant No. 5 

and 6 has been made by the defendants as chnwkidar and laboratory' 

attendant respectively, which is against the policy and is thus effective' 

upon his rights, and therefore, prayed to declare such appointments 

Linlawlu! and o! no legal clTect. by giving proper relief in his favour.

PlainlilT also in alternative prayed for award of 

compensation ofthe land, donated by him for the said .school.

Suit of the plaintiff was controverted by the defendants, b 

and submitted an application for rejection of the plaint under Order 7 

Rule I 1 C.r.Cfur wani of cause oCaclion on the grounds' that the suit of " 

the plaintiff is not maintainable-, as donation of land for construction of. 

school in lieu of employment is illegal, which agreement is not . '
enforceable.

i

1

:!;

I: •
ji

;

as :

I

1!

;•

!'■

'•

That application of the defendants wa.s accepled and the' . •
• i • • * «

plaint was ultimately rejected by the trial court vide its impugned order.

- ‘ATTEST!© - appeal.

i
j

Iv
S \

,E.xaminerto
DisirictS Session Judge

. Tskki ivjafwat
0 ■i'-:

AddI: Disfi.'Judgemt
. ;



■

,ll was arpied by the learned counsel (or the appelliuit that.
!"‘’ hdWiriigned :ordcr /. dccrle is paleiilly ,against the law and lads uW . jilit j pilii 

yitjeen passed without applying judical approach and thereby. ignp|;a 
' \ ielieft sought by the plaintilT/ appellant, thus the impugned orders i^pt ''i || i||i||®!

'■ ,■ C^iistamable,M<Jieeds to be set asidejon acceptance of ^e 'hi:; ■» !
1';' :f i; 'll ;■ lon'the other hand todhe contrary, the learned couu3ci;fpr.*^|||p;^||| si 

.i'i&respondents. fully defended, the-impugned order / decreed; about| 
.".:0'ejectipn of tlid plaint and argued that the plaintiff had though trarislerred-, 'I •

■ \ ;■ his (bnded property in favour of Education Department of construction of;? ? ' yl!

^&iibol:free.of cost, but no agreement in written form lias been executed .. { 

between the parlies for the provision of Class-IV posts to him or to his . .

' nominees.-and'.otherwise too. if there was any agreement between the. ,

then, such agreement cannot be enforced,

i* f./• iI ;/
]h01i; j:

I 4

I

. IX'
/ jl

;o

.* •
\ ‘. ;

i

t

*.
;

■i ■V: S »I•
, »

i

'I
'V

II

.'•;;parties in this' regard 
■ 'being niegal and void, as declared so by the Mon’ble Supreme Court.df . ■ |

■ Pakistan in-Us verdicts reported in 1993 SCtvlR, 1287 and 1997 SCMR,

ievenI

■ fr,-.- - i-
!

855. (
'Xhal so the suit of the plaintiff has been very rightly 

'■ .rejected by the trial court through its impugned order, which is well

(

i

_ reasoned and requiring no interference.
■ Having heard on both sides and on going though the ■ 

available material on record, it revealed that admittedly plaintiff has 

sought for his employment in the Govi. High School, Mela Sluihab Khel, 

of providing llieir landed properly free of cost for (he said 

the basis of merits and has pleaded that under
favour of Education

I

I

1.

on account
Ianschool and not on

agreement, his predecessor transferred the land-in 

Department through the above mentioned mutation dated; 09-08-1972 

:ibr conslruciion of Govi. High School subject lo condition thul
the said School shall be made

1
I

I
(

appointments against Class-IV posts in
his will and that instead thereof respondent No. 5 and h are♦ ^ according to

H! appoinlcd'on the saitl posts and ihcrclui-e, iheie i
soLiglil cancellation of sucli appointmenls. hut lir.stly no such like 

W agreement in written form has been produced by the plainlirf-' appellant 

^ lo reveal that really il was.so agreed between the puriics, but howe.vei- if 

O il is supposed the c.xisicnee f execution of the alleged agreement, even 

then il cannot be enforced, for the reasons, that agreement lo transfer 
Ituid in consideration for employment was in the nature of sale of public

. 5 breach of agrceincniIS as.( r> In — m
andf, •4*1

S* S ^ I.
C’S o51.
•■o.
(O 1o>

;
I I

i

ofl'ico nnd such agreement wa.s illegal and againsl ihe public policy 

.being-bihby section 2.f ofConiiaci Act 1872 and .spcuilic perlVirmance'of

I
1

‘.>■1

n- !■ /■-.
f...:

illkf 'I
't-

-■V\
i'!>.
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such agrecmenl whereof, couldn'l be granted, as reported in 1993 

SCiMR, 1287 as well as 1997 SCMR, 855.

So for as

1

ihe other allemate claim of the plainLitI /

appellant with regards In eompensalion of his land is concerned, it is 

held that he is estopped under Ihe law In claim lor such relief, as his
the year, 1972 .in ■predecessor hod transferred his landed propeiLy in 

favour of Education Department free of co.sl, with no cbnciilioii ■ , .

precedent and now after lapse of about 35 years of such transfer, the. 

plaintiff cannot claim any sort of compensation of the land, or for 

demolition of super structure of the School.

\

Therefore, having reliance on the above refeired dictums
firm concliusion thatof the august Supreme Court, 1 have reached to a 

plaintiff has got no cause of action in respect of the claims, being sought 

hy him and that his plain! has been very rightly rejected by the trial cnurl 

through ils.impLigned order, so as to nip the evil in the bud.
Resultantly the appeal fails, and hereby stands dismissed.

With no order as to costs.
■ File be consigned to the record room after its necessary

-r'

completion and compilation.

Announced.
04-02-2010

■;

(Mehmood-ul-Hassan Khattak) 
Addh'District .ludge-l.

Lakki Marwat.

•;

rT.RTlFlCATE: ’
• •

H is certified that this judgment consists of three (03) 

has been checked, corrected and signed by ■ mer.
pages. Each page 

wherever it was necessary,
i;
ii

. Addl; District .)udge-I,

0
Afipilynllon rocnlvad on,....'p?...LO^.^ 4?

Lakki Marwat.

: I
A T T E ST EDon____

.lur‘OiV(.."i'i; !'or__^copying.„'
Mo, (/'('.vr/r''o.......^
t'opvbiu

Exaniinorio
District ft Session Judga. 

Ukki Maiwat

!«««»•
I-; yeo- r,:;;o......
-..pnv! 0^ ..... V

■!p'

’ o:.''.' Luliv^..': Ofi vn....
M,.. of Ev.iitv',iaer ......
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LN THE PESHAWAR HIGH COURT■C:IRCUife-;Bfe^^rff^■^ ]f
D.I.KHAN \ iJj

■V

s

/ .•'* ' *.
■U- '•Civil Revision No. M/2010.

f

Asadullah Khan S/0 Yar Muharomad 
R/0 Meiah Shah ab Khel,
Tehsil & District Lakki Marwat..... .

r

....Petitioner,

VERSUS:

.l)The Disttrict Govt; through 
DCO Lakki Marwat,f I

2) Executive District Officer, (S & L) Lakki Marwat.

3) The District Officer (S&L)Lakk!: Marwat.

4) Headmaster G.H.S..Meiah Shahab Khel.

5) Dilawar Khan S/0 Abdullah Khan, Chow'kidar 
contract, GHS Meiah: Shahab Khel, Lakki Marwat.

6) Riaz Ahmed S/0 Wall Muhammad, Lab Assistant, 
GHS Meiah Shahab Khel.

7) Assistant Co-Oridination Officer C/0,
DCO Lakki Marwat,..,...,..... ............

8) Mst. Mumtaz Begum Widow.

9) Taj Aii Khan.

10) Hamidullah Khan.

11) Obaiduliah Khan.

Fatehullah Khan Sons of

:i.

r':

! ■

on
i-

y

Ki
V-

1.-.
.Real Respondents.

"I

s'v.... '.-'••C -L-*'
;•<

r
■ L-.

!■

f: 12)

13) Mst. Zaibun NIsa.
;; 14)i:. Mst. Zaitun Nisa.i;-

15) Mst. Khairun Nisa.
i 16) Mst. Farmun Nisa.
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'b',.
17) Mst. Rakhtun Nisa.

18) Mst. Naeem Jana.

19) Mst. Khursheeda; Ds/0,
Yar Muhammad, Rs/0 Melah Shahab Khel 
Lakki Marwat

I
Profarma Respondents.

i ,■!
REVISION PlETITION AGAINST THE JUDGMENT/ 
DECREE/ ORDER DATED 04-02-2010 PASSED ElY 

ADDITIONAL DISTRICT JUDGE-I LAKKI MARWAT IN 

CIVIL APPEAL NO. 80/13 OF 2009 VIDE WHICH 

APPEAL FILED BY THE PETITIONER AGAINST THE 

JUDGMENT/ DECREE/ ORDER DATED 28-01-2009 

PASSED BY CIVIL JUDGE-VII LAKKI MARWAT^ IN 

SUIT NO.213/1 OF 2007 HAS BEEN DISMISSED.

s-

!
1-
I’;!'

PAYER:
i- On acceptance of instant Civil Revision, both 

the impugned Judgments/Decrees / Orders of 

the courts below may please be set aside and 

the case may be remanded back to the trial 
court for decision afresh after recording of pro 

and contra evidence of all the contesters to 
secure the ends of justice with cost throughout.

f.r.

!:•,!

L

I

Respectfully Sheweth:- 

Brief facts giving rise to instant revision are as under.

FACTS:-
I’i 1) That in the year 1972 the predecessor in interest of 

the petitioner and proforma respondents donated land 
measuring 2 kanal with possession to the education 
department for the construction, of High School with 
the commitment of the official respondents that all 
class IV vacancies will be given to the donor in lieu of 
the aforementioned donation but surprisingly the 
school was constructed in the year 2007 and the

!

i'l:
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petitioner was astonished to know that strangers i.e> 
respondent No.5 & 6 were directly appointed therein 
against the class-IV vacancies hence committed 
breach of trust which was challenged through the' suit 
No. 213/1 dated 11-06-2007 and without framing of 
issues and recording of evidence, the suit was 
dismissed under Order 7 Rule 11 by Civii Judge-VII 
Lakki Marwat vide Judgment /Decree/ order dated 28- 
01-2009. (Copies of Judgment/ Decree / order dated 
28-01-2009, piaint, written statement, and application 
under order 7 rule 11 are attached as annexure-A, B, 
C & D respectively).

2) That belrig aggrieved of the Judgment/ Decree / order 
of the learned Civil Judge petitiQner filed an, appeal No. 
80/13 of dated 10-02-2009 which met the same fate 
and was dismissed vide Judgment/ Decree / order
dated 04-02-2010 passed by learned Additional District 
Judge-I Lakki

i

. Marwat. (Copies of Judgmeh't/ 
Decree/order dated 04-02-2010 alongwith appeal are 
attached as Annexure E & F).

.:!•

3) That being aggrieved of the aforementioned impugned 
Judgments/ Decrees/ orders, petitioner, approach this 
honourable court on the following grounds amongst 
others Inter alia:-

r'r

V

GROUNDS:-

That both the impugned Judgments/ Decrees/ orders of 
the courts below are against the law, facts and the out 
come of haste without application of judicial mind & 
result of misreading and nonreading of the material 
available on file hence untenable.

1)
\

2) That the valuable rights of the petitioner Is involved 
and has suffered irreparable loss but knocked out on 
technical ground which Is against the fundamental 
principles of natural justice and on this score alone 
both the impugned judgments/ decrees/ orders deserve 
to be set at naught.

That learned trial court has graciously erred to accept 
the application of defendants under Order 7 Rule 11, 
likewise lower appellate court has maintained the same 
judgments /decrees / orders of Civil Judge although it

3)

;

i:
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was a dear case of interference in exercise of appeiiate 
jurisdiction. \

4) That though the petitioner did not appear in the 
cornfDetition but that is not the requirement and direct 
appointments were made without any publication/ test/ 
interview and if that be considered the criteria than 
case of the petitioner is on better footing being the 
donor and better qualified then one of the appointee 
i.e. respondent No. 5 and the learned courts below 
were supposed to record pro & contra evidence to 
reach the just and fair conclusion but the main suit was 
dismissed in haphazard manner and deniai of such 
alienable right of the petitioner has caused grave 
miscarriage of justice, hence needs interference of this 
august court.

5) ; That postion of the petitioner as donor has already
been admitted by both the courts below has given dirth 
to ,cause of action and its denial is colourful exercise of 
their respective jurisdiction and is nullity in the eyes of 
law.

6) That the Question involved in the case is a question of 
fact, which was to be determined after recording pro

_ and contra evidence of both the parties but both the 
rr-. court below exceeded the junsdlctidn

and caused grave miscarriage of justice hence needs 
interference by this august court

7) -' That the impugned judgment /decrees / orders of the 
learned trial court regarding acceptance of app.ilcatlon 
under order 7 rule 11 and dismissal of appeal by the 
lower appellate court is based on conjectures and, 
surmises and in no way tenable.

8) That the impugned judgments /decrees / orders of the 
learned courts below suffers from: material irregularities 
and illegality in exercise of jurisdiction*

9) That the dictum of apex court has been 
interpreted by both the courts below which caused 
grave miscarriage of justice.

■I

I
vested in them

........

miss-
.

■

!
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'tv 10) That any other ground with 

honourable court will taken 

argument on the petition.

the permission of this 
during the course of

It is, therefore, humbly prayed that 
of this Revision Petition, 
Judgments/ Decrees / orders

on acceptance 
the impugned 

may please be set aside 
and the case be remanded back to the trial court for 
decision afresh after recording of pro and contra 
evidence of all the contesters. to secure' the ends of 
justice with cost throughout.

i

bothi

Any other relief not specifically prayed for and 
deemed appropriate by this honourable court In 

. circumstances of the case may also be granted to the 
petitioner..

Dated: it-^/o4/4010 Petitioner3

Through1;

Abdus Samad: Khan Marwat 
Advocate Peshawar,

0 333- <?// 0 7^2,
Certified that no such like revision petition has earlier been 
filed by the petitioner as per instruction of my client before 
this honourable court. :

Certificate;
ii' ; .

Advocate.
■ i:

■\0^[:
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JUDGMENT SHEET

IN THE PESHAWAR HIGH COURT, DT.KHAN'bE^h'*=®^^A 
{Judicial Department)

^/c of P •

/

No.
/o/;k. c..rv\.in. I® i

JUDGMENT

I ^ %^lh 

App&i-lant-Petitioner,.^^.^^^ L(:J^.^ f\^_

___ p/\d^uy^jh-~

Date of hearing

^ VI •

Respondent A/< .^ \ Lu
4-olU.^ ^

---------^M I < ^^/,—> X fVl ■ p>>v

The petitioner AsadtiUah 

Khan has filed the present revision petition against the

fatUik■aJ'

MTFTAHUDDJN KHAN, J-

judgment/order dated 04.2.2010 of learned Additional

District Judge-I, Lalcki Marwat whereby the appeal of the

petitioner against the judgment and decree datedc
:■

28.01.2009 of learned Civil Judge-VIIj Lakid Marwat was

dismissed.

I The facts giving rise to the instant revision 

petition, in brief, are that the petitioner filed a suit 

against the respondents for declaration to :the effect that 

his predecessor-in-interest had transferred landed 

property in favour of Education Department for 

construction of a school free of cost vide mutation 

No;8929 attested on 09.8.1972 and it was agreed 

between the parties that employment of Class-IV post 

would be given to the petitioner but instead, respondents 

No. 5 and 6 haye been appointed which is against the

2.

1'

■J

I

!

■I

.ill

ii'
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policy and may be declared as unlawful and of no legal 

effect.

"i

The respondents submitted an application for' 

rejection of the plaint under Order VII Rule 11 C.P.C. 

After contest, the application was accepted by the learned 

trial Court and the plaint was rejected vide judgment and 

decree dated 28.01.2009. Aggrieved frotn the same, the 

petitioner filed appeal. No.80/13 of 2009 which, 

dismissed by the learned Additional District Judge-.I, 

Marwat on 03.02.2010. Aggrived from the 

concurrent findings, the petitioner has lodged the present

3.

was

Lakki

revision.

4. Mr. Abdul Samad Khan Marwat, learned 

counsel for the petitioner contended that in the plaint,^ 

the appointment of respondents was challenged on the 

other grounds as well, that;the posts were sanctioned on 

09.10.2007 but neither any advertisement was made nor 

the petitionerwas given an opportunity to apply for the 

said post and the same; were filled up within one day on 

10.10.2007 without any approval from Departmental 

Selection Committee under the rules and policy of 

Government. He further submitted, that, as mixed, 

questions of law and facts were involved, therefore, the 

same were required to be decided after recording pro and 

contra evidence but both the Courts below rejected the 

plaint of the petitioner wrongly and illegally by ignoring 

the fact that from the averments made in the plaint, the 

suit of the petitioner was not barred by any law. He

S•;

f
I

ijk

c'

■)
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placed reliance on 2011 CLC 83. 2008 MLD 786. 2008

CLC 1507. 2010 7LR 1548 and PLD 2008 SC 6S0.

The learned Addition^, Advocate, :General and5.

Mr. Noor Gul Khan Mamat Advocate for the respondents

defended the orders of both the Courts below and

contended that the plaint of the petitioner was rightly 

rejected by the Courts below in accordance with the 

provisions of Order VII Rule 11 C.P.C. They placed
;

reliance on 1993 SCMK 1283. 2007 SCMR 74. 2007
I

SCMR 296 and 1997 SCMR 855.

After hearing the learned counsel for the 

parties, I have come to the conclusion that for rejection of 

plaint, the averments in the plaint have to be taken into 

consideration. Perusal of plaint of the petitioner reveals

6.

that besides the land given in lieu of service, the same 

■also contains a bundle of other factual allegations which 

have to be decided after recording pro and contra

evidence. From the averments in the plaint, the plaint of
B the petitioner is not at all barred by any law. Rather'the 

same discloses a valid cause of action that the 

respondents were appointed without advertisement of the 

posts and observing the policy of Goyernnient iri respect 

of appointments. Similarly, the appointments were also 

made without constitution of D.SG and approval by the 

Departmental Selection Committee which are the relevant 

facts requiring recording of pro and contra^ evidence. 

Thus, by placing reliance on this. Court Judgments

• i

. :•

I;

delivered in 2008 MLD 786. 2008 CLC 1S07 and 2010

•••
;;

I '
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YLR 1548, I. accept the present revision petition, setr 

aside the judgments/orders of both the Courts..below and

remand the case to the learned tri^ Court with ■ the

directions to decide the same in accordance with law after;;

recording pro and contra evidence. The learned trial

Court shall summon the parties after receipt of record.

Announced.
Dt:12.9.2011.

Q0^ ■

Addl R^nlstrcpI

I'llllll-
:■

i

I
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nteFQKE THE COURT OF SKNTOR CIVIL TUDGE. LAIOQ MARWAT‘

. f

Civil Suit No.: 62/1-R of 2007 Institution: 11-0(5^07 Date of Decision: 14-03-13

i
1. Asadullah Khan s/o Yai Muhammad
2. MstZeennt-un-Nisad/oYiu: Muhammad
3. Mst Zaib-un-Nisa d/o Yar Muhammad, Caste Padian 
R/o Mela Shahab Kliel, DisUiictLaldd'Marwat

Versus
1. District Government through DCO, Lakki Marwat.
2. Exccudve District Officer, Schools & Littacy, Laldd Marwat
3. District Officer, Schools & Litracy, Lakld'Marwat.
4. Head Master, Government f^gh School, Mela Shahab KJiel
5. ̂‘’'13ilaw'S‘i^liarf s/o Abdullah IGian, Chowlddai-, GHS, Mela Shahab Kliel,
6. |Rjai3a^anV/o'^a’li‘Muhammad‘Lab: Attendant, GHS, Mela.Shahabl-Chcl
7. Assistant Co-ordination Officer, Lakld Marwat

;

Plaintiff

(

.......... Real Defendants
8. Mst Mumtaz Begnm widow, 9. Taj All iGian, 10. Hamced-ullah IClian,
VI. Ubaidullah-Khan 12. Fateh-ullahKlian. Etc

11

Proforma Defendants ■

\I
A-DF.r.TARATIQN:
B: RECOVERY OF LAND or COMPENSATION 

in alternate.

.SinTFOR i.

t*. .

;
UJDGMENT: It

Briefly narrated factual backdrop of the instant case is that plaindff 
No.'l sought declaration to die effect diat he was endded to employment in 
Education Department against'the vacant posts of chowlddar or Laboratory 
Attendant in Government. High School,. Mela Shahab ICliel, hereinafter 
described as the school, on the ground diat his predcccssor-in-intcrest had ^ 
donated his land free of cost for die construction etc of the-school with.die ‘ 
purpose, in accordance widi die prevailing rules that against the appropriate , 
portion of the vacant'posts of die school, only his nominees should be 
appointed. That the vacancies of Chowlddar and Laboratory Attendant were . ^ 
sanctioned vide notification No. BOV/Fp/2-31/06-07 dated 09-01-2008 and 

the very second day, die defendant No.2, who was entrusted with ■ 
^^....^it^iTunistradvc powers only, had unlawfully appointed the defendants No. 5 &
5 6 without adopting the proper procedure. Plaintiff assailed the validity of •.

appointment orders o-f defendant No. 5, & 6 on die said posts, being illegally 
affected against the recruitment policy and, therefore prejudicial to plaindfP 
nght dicreto. The plaintiff claimed entidement to die appointment ns land­
owner. Several requests .were extended to the defendants .for maldng 
appointment of plaintiff to the said post'but diey refused to. act accoi^dingly, 
therefore tlie instant suit. The plaintiff’prayed for the declaration of liis ; 
entidement and pcrmancnt'injuhction n^nst the defendants and .ih nlteriiatiye 

/OwJkJ* they prayed for payment of the compehsation for die donated- land or
restoration of the land.

Defendants summoned and duly served. Defendants appeared through .
1 authorized representative and'in person and contested the suit by subrrutting

written statement. The' contradictory' pleadings of contesting parties were 
reduced into following issues.

1.
t. I-
( '

'K , L1

IATTESTED. on
'v-

f •-
I 1I '

Examiner to 
District & Session Judy^ 

LakKI Marwat

•-!

>;
:i

r- •
I (•

i

. t ■
i

! V"I

I'Li.i -Hv
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’ISSUES:

1. Whetlnei- the plaintiff has tlie cause of action? • '
2. Whether the plaintiff is estopped to sue?
3. Whether the smt in hand is barred;by limitaddn?
4. Whether lliis court has jurisdiction to entertain die suit in hand?
5. Whether plaintiff is 'eligible to be appointment as chowkiclar/Lab: 

Attendant on scat of land donor? ;
6. Whedaer appointments of defendants No. 5 & 6 were unlawfully 

made?
7. Whether the suit in hand is false and frivolous and defendants arc 

entitled to the compensatory cost?
8. Whether the plaintiff is entitled to decree as prayed for? !
9. ReUef.'

Doth the parties adduced evidence, official as well as documentary in 
support of their claims and contentions. Statements were duly recorded and 
the record is placed on file. During die proceedings, tlie proforma defendants 
Ho. 13 & 14 were transposed in the penal of plaintiff.

Valuable arguments'of the learneid counsels, for die parties to the lis 
heard nttendvely and the available record meticulously perused widi their clue 
assistance. Talcing stock of all the features of the case into consideration, my 
issue-wise findings are as below:
ISSUE No. 5:

■plalndfP contention regai'ding donation of land by his predecessor-in- 
intcrest namely Yar Muhammad was not categorically denied by die 
defendants in die written statements.

Patwari (PW-l) produced, the revenue record, pertaining to khata 
No,276 Khasra No. 4210 Khata No. 294 Khasta'Nos. 4209 Khata No. 312 : 
khnsra No. 4205, 4206 and Khata No. 315 KJiasra No. 4210 of Mauza Mela 
Shahab Khcl, which reveals that plaind'fP father was co-owner in'the said , • 
property, who had alienated His ownersliip in tune of 02 kannls in favour of ' 
b'.ducation Department vide mutation No'! 8929 attested on 1972 free of cost. 
.'VDK (PW-l) produced the mutation No. 8929 (Exbt.PW-1/1) dated 09-08- ^ 
1972 and verified the due attestation thereof. ' , ■

'PiaintifP attorney (PW-7) reiterated the claims and contentions of • 
plaint in respect of (he subject matter. PW-8, special attorney for the plaintiffs 
No,2 cY 3 also corroborated die instances. DWs have admitted the factum of 
i:lic alienation of land though controverted plaintifP .claim for appointment on 
the basis of land donation. , ' , ,j

Evaiuatiun of the testimony on record reveals that wicnesscsj testified 
record corroborated the factum of donation of land by Yar Muhairunad, ; 

father of plaintiff in mne of 02 kanals vide mutation No. 8929 (Exbt.PW-1/1) 
dated 09-08-1972. However,.it is observed that when the land was donated to 
rlie Education Department, die .status Of school was Government Primary 
School and subsequently it 'Was, upgraded to NLiddle School. Thereafter, 
Further up-gradntion was accorded to Government High School in'j the year • 
2006. The subject vacancies were sanction for tlie Government Pligh School 

_ . videNodficiitioti|No.BOV/FD2-31 (2006-07) Lakld dated 09-10-07.J :
9. Plaintiff contended that the alienation of land was granted with / 

n stipulation, as per prevailing policy diat against the vacancies of Class-IV of :
the school, only the nominee of the donor would be appointed'. Plaintiff-failed < 
to proof existence of any such stipulation in'malting the donation of,land.

• , 10. It is by now wcll-cntrenched law diat die policy of grant of land In lieu

• 3.

4.

5.

6.

-7

8.

‘.wS:,-'..
I

!
of job,amounts to sale of public office, which , is not only against the | 
constitutional law but also not conducive to the public interest. And realizing ; 
the irradonaUty and in compliance of die verdicts of August Apex Courts, the '

2



-y-'" ; • ■

'^'7:
ground isLt ''“thbriiy:::And tliis‘;
compe.nt authonty hi;

school, h^,

perpetuity on every vaenneies of Cl-,,, TV r ^ encumbrance or hen in

eligibility lo be considereTfota^oibm'''t eontenbon regarding Id,

ISsSlg^'”"' rk. i-e Nor 5 i. deeid'ed'rooX""' '”“'''

“h i.“C’ir.Slotr*r''°“"="“
Officials Of Education Depittmentiit°r°" ^ ^'■'=="'•*<=^1 procedure,
pertaining to tire impugned14. Evaluadon of die^aC “h ^e. .
(defendant No. 5) and Riaa; MuKirrSaTKdinfyo t 

egeinst the posts of chowlcidar and lab' assi mom ^ ''PPomted
order-s No. 16165 dated lO-lO-O? and Nn nigt eppointnaent
EDO, Afr. Atta-uUah Khan Mina Khe! 'EDO iBa die then
charge of office of EDO Lal-l-i M-,d, ’Oi ° (^^'innn), holcbng 'dre aciclidonal
No. 6622-23 dated 09 i?:200r(ESw f’"' '
(SdiL, laidd u.^:t rd?£“tN“? "«» "f EDO

^■C on contract basis and tlieu-'inrtr.l f ■' ^ on'fixed pay’
general order. regular-i^ed, in
^^anva^yril^dety^nyLfnotaTy" 'y,^akld ■

EDO Lakki Maiay^t vide No. 17^6-1801 dated 08-05-08 (EdaS^Vm 

posts and asked DCO Laidd Mrin'' s^anction of the disputed«e».k. el DCO,"L?bt’S.r
.grniu e.x-post facto sanction'Vide order L T. , empowered to 
2/3) DCO, Lakki.. Kfanvat had catreh! I J T (ExbtPW-
Muhammad pefendant No 5) ' Vide D m P^^eining to 'Rjaz ' .p..bt.PVV-5/l) by EDOy&sLT 1 ^S-OS-'QS'.

s::5 ,
......'tsrirLTbTsyy"™. .r». in rrply „ b.. dbliySgSiS;”) " ‘ ‘

^ ■ . SSSSoJSbfpSy

"niployees, appointed by the'ex-EDO^rS^'n ofsa.la.L-y ,
AUa-ullah Khan KOna Khel).on the basii Hni- hi Maiwnt (Mr,
‘litcady ordered by tlie then DisttirfM ‘ r m sanction was
tlefendnnts No 5 & 6 wp.-n f ■ Marwat and the cases of

? ■ f-^ourablc con DAO, Lakhi ^ ;

No. 1796-18oT cL^Ss’-Osty xTd "^t/bli^ E S t El
instant Us. ■ LaJJa Manvat during pendency of

■'-1
•4^

' :.^e

:■ •

I
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were

w

i

lan,

No. 10550-52 dated IS 
Manvat

.1"'

17.

' , l^arnaiei t^^ .■ •
OlstHct & Session Judg 
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The !\iTiv!il fcpon of MuhnmmadJRiaz (Annexurc-C) contained Order 'j 

No. 1.1614 dated 10-10-07 and tliat of Dijawar IClian (Annextu’e-D) contained ; 
the arrival report Order No.'.U619 datcld 10-10-07, wliich contained glaring ^ 
inconsistency regarding the description oj the order. Such a glaring mistake in ^ 
entries of both the arrival report cannot be termed as mere co-incidence. .

The appointment methodology. ..adopted by die then EDO, Laldd ; 
Marwat is subjected to the liunus test under the prescribed rules of initial ' 
recruitment. It is observed that vide Notification No. BOV/FD2-31 (2006-07) 
Lakki dated 09-10-07, it is'directed'daat the new recruitment for the subject 
school shall be'made after obtaining !-NOC from Surplus Pool of the 
Establishment Department, and subject to obseiwance of all the codal 
formalities.

19.

20.

In case of appointment of Class-IV appointments, the selection 
authority, is District Selection Conamittce., Selection Authority: u/s 2 0 of die 
KPK Civil Servants Act, .1973 selection authority means, the Provincial Public 
Service ComiTiission, a departmental selection Board, Departmental Selection 
Commirtee or ocher authority or body,,on, die recommendation of or in 
consultation with which any appbincmbnti or promotion as may be prescribed, 
is made. Legally, the appointment of'the vacancies of BPS-I to iV shall be 
required to be made through DSC after .advertisement in newspaper. Under 
section 11 of the [<.?.!<, Civil Servants (Appointment, promotion & Transfer) 
Rules, 1975 the initial appointment to the posts in BPS-1 to 4 shall be made 
on recommendation of the DS.C after the vacancies have been advertised in ‘ 
newspaper. It is observed diatvide SdR-V(E&AD)2-7/2003 Dated Peshawar 
the 17''' May 2007 constitution of die DSC/DPC for BPS-1 to IV revised, i.e. 
EDO, Nominee of DCO,.District Officer concerned. DW-3 admitted that no 
selection committee was constituted for appointment of defendants No. 5 ik 
6. Ir is observed that vide notification No. SOR-Vl (E&AD)l-10/2005 dated 
09-06-2006, the Provincial Government has also envisaged chat tlie procedure 
of publicity through advertisement and recommendation of District Selection 
Committee shall be oliscrved from' appbintment on contract basis as well. 
Although, the notification has not been brought on record however, judicial 
notice can be taken diercof.
22. .

21.

'i'he then EDO was only authorized to look after’ the office of EDO, 
l.akki Mnrwar. and no order, expressed or implied, to make any kind of 
appointment etc has been made. Therefore, it is admitted fact that the then ■ 
EDO was not entrusted widi the power to make appoinmient, either on I 
contract or permanent basis. 'The'thcn EDO, Atta-uHah was not legally 
competent to make the appointments,. He was resd:ained from making’ . 
appointments, posting and transfers. It was based on Provincial Government 
Nourication No, 5054-'l 6/2007 dated^' 05-10-2007 (Exbc.P\V-4/l). The'' 
posting order of' EDO, Laldd was cancelied vide office order No. 6714 dated 
17-10-1)7 (Esbt.PW2/3),

Beside, advertisement of the vacapcics through lending newspaper was 
absolutely mandatory as the Employment Exchange Commission'was non- 
(.'.sistenr in District Lakki Marwat at the time of impugned appointments. It is 
also worth-mentioning that vide Notification No. S0.1l-VI_ (FrLVAD)l-3/2008 
dated 3'''* NovLanber, 2008, the see'ond proviso to the Rule 10 sub-rule (2) was . 
added. Therefore, the procedure of appointment through Employment 
Exchange Commission was not available to the Appointing Authority .and it 
should have observed the mandate, of Sub-rule 2. In absence of die 
Idmployment Lixchangc Commission in Laldd Marwat, the defendants No. 1 
to 4 were legal y bound to make advertisement of the subject vacancies; ' 
defaulted. ■

^ttesteo

Lakki JWarvi-at

23.

(W
.-o'.
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24. It is astonishing to, note.;,^at;i;dle,.defendants claimed .to have' been 
registei-ed with Employment Ekcl^iirige Cpmmission. Bannu. Riaz Muhammad 
holds tlic re|isti-ation No. 534/06 ..Dated 14-05-06 (Exbt,DW-2/S) and 
Dilawai- IClian vide No. 521/ED/2006 Occupation No. 5-89-20 dated 01-05- 
06 (Exbt.DW-1/1). The wnttea;s„tatements of defendants ai-e'destitute of ' 
these contendons. No offidal orffic Employment Exchange CoiTuiiission, 
Bannu has been examined to .testify iin tthis regard.. It is obsemd that die^ ^ 
Employment Exchange Commissidrl has Been established at Distdet Laldd 
Mai-wat vide Nodfication No. DTE6^lt/EE/M/l-20/332-3d dated' 07-01- ^
2010. .Admittedly; die Employment Exchange Commissions arc constituted : 

district level and registration with the Employment Exchange Commission
of die other district is nowhere commanded by the law.

. 25. It is also intcresdng to' note that defendants No. 5 & ,6, iq their 
DWs claimed to have-submitted applications (Mark-A & B)' for 

the subject appointment. The deposition runs contfray to tlieir instance 
regarding the appointment tlirqugh Employment Exchange Commission. On ' 
the other hand, the official record;of HDO office is destitute of any such 
application, wliich facts are adrnitted by tlic official of Education Deiiartment, - 
examined as DW-3. ''
26. All the official PWs . and DWs categorically testified thnt .no' 
advertisement was made regarding tlie appointment on disputed vacancies; 
and no documentary evidence has been brought on record by die defetidants 
to substantiate their appointed to have been done in accordance \vitli the law, 
DW-3 admitted diat no advertisement was issued regarding the subject 
vacancies and no such commission wa? Consdtuted for DisUict Laldd Maiwat
27. On the other hand, Under tiie rule'No. 12 (3) of the KPK Civil Servant 
(Appointment, Promotion and TransferyRulcs 1989, the initial recruitm6nt to ■' 
the posts of BPS-l and 2 or equivalent shall ordinarily be made on local basis, 
liie school is located in Mauza Mela Shahab Khel. The defendants No. 5 Riaz
Muhammad is resident of Laldd R/IinalCliei, wliich falls witliin different Union ' 
Council. '

; •

\

y.

on

statements as
I,.-::.....

•1

28. Concluding die findings, it is h'eic that tlie subject appointments were 
made in absolute violation of die prescribed rules. The appointing authority 
did not have the power to make tlie. appointments and tlie mandatory 
elements of recommendation of selection autliority i.e. District' Selccdon 
Comnuttcc, publicity through 'advertisement, appointment'of locals wqre 

plctely flouted and'diefefqtc'thc appointrnents of defendants Nol'5 & 6
arc held as unlawfully made and motivated for extraneous considerations 
other than merit. ' . ' '

com

29. Jt IS wortliy to mention diat inqmiy was conducted by die orders of-'- 
CM, IsJiyber Pukht'unkhawn against the deUnejuent EDO, Lakld Marwaf ' 
regarding the impugned a'ppointmehts'in question vide HRC No. 4402-' 
N/2IJ'iO Notification No.' SO(S/M)E&SED/4-17/2n09 office Order No.' 
67M/DCO/Lakki M:u-\vat/HRDO-5 dated 17-10-2007 (Exbt.PW-6/1 to 
6/4). The record of inquiry has been produced before this court. And on 
conclusion thereof, vide notification No. SO(S/M)E&SED/4-17/2009/Atta- 
Lillnh hx: EDO (E&SE) Lakld Ma.rwat dated 28-09-12 (p:xbtPW-6/3} Mr* 
Aua-uilnh Khan, the then EDO, 'Laldd Matwat 
misconduct. '

was penalized for theI
mji.RWl ABBAS

. Con..equent upon these ending's; it enn be safely held 'dint the 
" ■ appointments of defendents No. 5 & wivs ttgitinst dte rules iind tegulitdons

the rules end therefore lire held ns illegal. The issue No. 6 is decided in 
nffirmiitive. ATTESTED'

V
Examiner to

District & Session Judge 
UkkiMv^^at
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ISSUE No. 2:
31. It k obseivccl chat tlie. land was uncondidonaliy donated by the 
prcdeceasoi-in-intercsL_ of the plointifE The school ■ building has been 
consn-ucted thereupon and predecessor-in-interest, in his lifedme has 
iiSvSailed the same. The donor and his

or
never:

, successors (the plaindffs and proforma!
t efendants) are therefore estopped to claim its compensadon or rcstoradon of: 
the donated land. The doctrine of estopfjel shall be ata-acted to the plaindffs’ 
case in respect of his averments as to recovery of compensation or restoration 
of the donated land.
32. On Che ocher hand, the plaintiff admittedly has not submitted any; 
application for appointment as no recruitment procedure was ever adopted by: 
the competent authority.' He had instituted instant Us prior to the impugned I 
order, laowevcr, the appointments were made witiiout advertisement For that i 
purpose, the docti-ine shall.not come into play against liim. The issue No. 2 is ^ 
decided accordingly.
ISSUE No. 3: . ,
33. ■ The Limitation for dedaraiory suit is governed by Article 120 of the 
Limitation Act;' the period of limitation for institution of the declaratoty suit is 
-■ years, which reckoned from the date when the right to the plaintiff accrues,

- Plaintiff claimed to have cause of.action from the date of knowledge about the 
recruiuuent on vacEincies in the School and'filed suit in hand on 11-06-07. 
Subsequently, the impugned appointments of defendant No. 5 & 6 were made . 
and through amended ■ pleadings those appointment orders were also 
challenged. Cause of action, if any, would have accrued in favour of plaintiff, 
fir.stly, from date of creatioivof the vacancies and secondly from the date of 

of tile appointment orders agaitist the subject posts. Therefore, the 
suit in hand is held to be within time. The issue No. 3 is decided in neeative 
ISSUENo.4: ^

Si.X

issuance
*

34. Plaindff through inswnrUk has sought declaration of his entitlement 
‘or the appointment to the post.s of Chowlddar or Laboratory Assistant in die 
Government High School, Mela Shahab Khel on die basis of land donation; ■ 
and assailed the appointments of defendants No. 5 & 6, allegedly being made 
Liiilawfuily and recovery of the compensation or land.
35. ' It is well-serilcd'law that mala fide on part of pubUc servant, in
discharge of his official duties can be maUe subject to the judicial cognizance. 
ISesidc, vide judgment dated 12-09-2011 rendered by Worthy Peshawar High . 
CoLirr Ill CR No, 210 of 2010, the maintainability issue of the lis has been 
already settled. Besides, the right to be considered for appointment to certain 
post after giving opportunity 'of appearing in the recruitment process was legal ^ 
right, which was denied by die defendants making appointment directly 
without adopting the prescribed procedure. And this court, being the court of 
ultimate jurisdiction has ample jurisdiction to entertain the s'Qit.in hand. The 
issue No. 4 is decided in afFttmative.
ISSUE No. 7:

ATresteq

36. Plaintilf has filed the suit seeking declaration'regarding hi.s' eligibility to 
be appointed against the subject posts on the basis of land donor’ policy and' 
challenged the validity of the appointments of defendants- No.5 & 6 being 
unlawfully done, Legal procedure of recruitment was not followed therefore ■ 

,, justifiable foQting. No iU-will or maUce is substantiated .
a no .question'Of.compensatory cost arises. The

vw'i" No, 7 is decided in negative.
ISSUES No. 1 fc S-5tc-.'J0 c<P''

37, Plaintiffs, claiming entitlement to be appointiTient as chowlddar and 
kaboracory Assistant the basis of land donor’ policy and challenged the 
appoinimenr ot defendants No. 5 & 6 being unlawfully procured. Donation of '

on

5
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land docs not ipsa facto vests any right.pf appointment to me plaintiff and tlae - 
same pobey has already been' shunnecl by dae’Prorlncial Government ■ 
However, the impugned appointment were not made on mciit and in violadon 
of the Rules, therefore plaintiff has ample cause of action in respect of tlie 
subiect matter. The issue No. 1 is dccidedin plaintiff favour.
38. ^ Sequel to the findings bn afore-discussed issued, diis court is of 
opinion that the plaintiffs does not have right for appointment on the basis of 
land donor’ policy. However, the ■appointments of defendants No. 5 & 6 have ■ 
not been made in accordance witiV the

-1-I !

mandatory prescribed procedure of • 
recruitment and |n gross violadon of die .Rules arid tlierefore are declared as ; 
unlaw^l ab im/io; and die benefits 'accrued therefrom are .also illegal. The 
dcfenclants No. 1 to 4 shall re-advertise tlie vacancies, and the recruitiTient 
shall be made striedy in accordance with the law. The defendants No. I'to 4 
shall also inidate proceedings against die'defendants No. 5 & 6, ns per rules.
39. On the odier hand, it is held tliatdie plaindffsai-e neither enddeef to ■ ; .
the compensadon nor restoration of the donated property as prayed for. The ' 
issue No. 8 is decided in above terrhs.' '
RELIEF: • ■ •'

\

1
1
;1.

.■]

.40. Talcing the afore-mentibned findings into consideration, tliis court is of 
the considered view the plairitiff suit,: regarding their entitlement to tiie '' 
appointment ofi subject posts'and recovery of compensation or donated land 
have not been substantiated;-however, tlie appointments of defendants No. 5 
& 6 arc declared as illegal and unlawftiUy made, dicrcfore, the suit in hand is. 
hereby partially decreed to . the 'extent of declaration of appointments of 
defendants No. 5 & 6 as unlawful, whel'cas, the rest of suit is dismissed. Costs 
shall follow the event. Case'file be consigned to the record room afer its 
completion. ^ ' . , ' ‘ '
ANNOTINHEn .

.:i ;'Vp-

■i

:i .V
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BEFORE THE honourable DISTRICT JUDGE.
LAKKI MARWAT

of 2013.Civ.il Appeal No.
I

Asaclullali lOiaii S/0 Yar Muhammad R/0 Village Melali 
Shaliab 'Khel, Tehsil & Distiict Laldd.Marwat ............Petitioner.

Versus.....

o-Ordina.tion , Officer/Deputy Commissioner1) Disti'ict
■■ .Lakki Mahwat. ... A
2) Executive District Officer/DistrictDducatidrl;;,

. ■ Officer.Elementary &iSecoridafy :/.;
. . Education, LakkiMarwELt.

3) Headmaster Govenimeht High'School, ■
, Melali. Shahab Khel Lakki :Marwat.

^4) District Officer Eleihentaiy 85 Secondary 
. Education, .Lakki Manvat/;, 

i I J.(i) - 5) Riaz Muhammad S/0 Waii Muhammad u 
■ R/0 Mohallah Mina ICiel, Lalcki Marwat,

Presently Lab Attendant, G.H.’S. Melah Shahab Khel 
Tehsil & District Laldd Mai*wat.

•LA''
a:.:'

1 ■
i.

•:
a.'

ii
■i! ■■■

■:

:•a

f 3

^6 6) Dilawar Khan S/0 Abdullah Khan,,R/0 Nawai' Khel 
presently Chowkidai-, G.H.S.Melah Shaliab Khel, . 
Tehsil 8& District Lakld Marwat.;

7) Government of K.P.K, tlirough, Secretaiy 
Elementary & Secondary Education, Peshawai

8) Assistant Co-Ordination Office^4.^r/rr/9A/r
Lalcki Marwat ................................Real Respondents.

1

vA
.:i

j
9) Mst, Mumtaz Begum Widow. \.--
10) HamiduUah Khah.
11) Obaiduliah Khan,
12) Fatehullah IChan Sons
13) Mst. Khairun Nisa.
14) Mst. Farmun Nisa
15) Mst. Ralditun Nisa 

Mst. Naeem Jana

0-'

1

16)i
Mst. Kliursheeda, Ds/O 
Yar Muhammad, Rs/Q Melah Shaliab IGiel, 
Lakld Mai'wat

17)! > »t

Performa Respondents.
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R/W ALL ENABLING 
THE SUBJECT,

CIVIL APPEAL U/S 96 C.P.C.
PROVISIONS OF LAW GOVERNING 
AGAINST THE IMPUGNED JUDGMENT/ ORDER/ DECREE 
DATED 14-03-2013 OF THE LEARNED TRIAL COURT 
LAKKI MARWAT WHEIJE BY THE SUIT OF THE 

, APPELLANT WAS PARTIA^DECREED.

PRAYER IN APPEAL;

On acceptance of this appeal the impugned judgment/ 
order/ decree of the learned trial court dated 14-03- 
2013 may kindly be modified to the extent of issue No. 
2 and ■ Issue No.-5 in favour of the
pet^S^iidySe suit of appellant be decreed as 

prayed for with cost throughout to meet the ends of 
-justice.

RESPECTFULLY SHEWEtH:

Brief facts giving rise to instant appeal are as under.

> FACTS;

That Appellant brought Civil Suit No.62/l-R of 2007 for 
declaration etc to the effect that he was entitled tO’ 
employment in education department against the vacant 
posts of Chowkidai- or Laboratory .Attendant in the 
Government High. School, Melahi Shahab KJiel on the 

, ground that his pre-decessor in interest donated his land 
free of. cost for the construction of the school with the 
understanding that class-IV. appointments in the school 
will be made through his family members/ nominees.

2) That the vacancies of Chowkidar and Laboratory 
attendant were sanctioned and on the very second day, 
the respondent No. 2, who was entrusted with 
administrative powers only i.e. Look After, unlawfully 
appointed the defendants No.5 & 6 without adopting the 
proper procedure and in contrast to the Govt; policy and 
rules governing the subject, Plaintiff/Appellant assailed 
the validity of appointment orders of Respondent No. 5 & 
6 on the said posts, being illegally affected against'the 
recruitment policy and, therefore prejudicial to 
plaintiff/appellant right thereto rather plaintiff claimed 
entitlement to the jappointment as land donor. The

,....plaintiff prayed for the declaration of his entitlement and
permanent injunction against the defendants and' in

1)



/ k
alternative prayed for payment of the compensation for 
the donated land or. restoration of the laiid!

’.CTjH-
That respondents contested tlie suit and after recording 
the pro and contra evidence of parties leaned trial Court 
partially decreed the suit to the extent of declaring the' 
appointments of respondent No.5 & 6, illegal, against the 
law and void-ab-initio' vide judgment/ order/ decfee 
dated 14-03-2013 whereas the remaining relief was 
discarded. (Copies of judgment/ order/ decree dated 14- 
03-2013 and plaiint ai-e attached as Annexure-A & B 
respectively. . . ■

That being aggrie^^d of tlie aforementioned Judgment/ . . 
oi-dei/ decree of the.learnpd trial court dated 14-03-2013 ■ f. 
to the extent of issue-No. 2 
Issue No.5 appellant prefers instant appeal on tlie 
following grounds amongst others inter

Sr-,

Qt ■3)I

4)

and

1-;ana.

GROUNDS:
■ .

a) That the impugned judgment/ order/ decree , of . learned
_ aind Issue

No.5 is against the law, .factsi witiiout substance,, in utter ^ 
disregard of material available oh record as well in utter 
disregard of relevant law point, as such untenable in the 
eyes of law.

b) That the findings of the leaned trial court regai'ding issue
No. 2 and Issue No.5 is the outcome
of haste and without application of judicial mind‘& result 
of misreadmg and non-reading of tlie material available ' 
on file hence untenable. '

I

c) That the learned trial court has graciously erred to make 
its own interpretation in contrast to the ■ apex: Supreme 
Court judgments is in-excess of jurisdiction which has . 
caused grave miscarriage of justice.

itrial court on issue No. ’2

1 ■:

d) That the despite of tlie fact that tlie illegal appointments 
respondent No.5 & 6 has been discussed in detail in the' ■ 
light of Government policy and apex Supreme Court 
verdict but while deciding' issue No. 2

and Issue No. 5 learned trial court surprisingly 
deviated from the normal .course of justice hence needs 
interference of this ■honourable court by setting aside the 
same at naught and modifying the same in favour of

! attests?

Dislricl -.K'isiun Judge appellant. 
UKKi i'Anwal

?
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e) That the impugiied judgment^ Decree to the extent of
nd Issue No.5, is based 

result of
issue No. 2
on conjectures ajid surmises and is the 
misreading and non-reading of evidence as well as wrong 
interpretation of law, hence is liable to be set aside by 

■ this honourable court.

cm
f) That plaintiff has proved his case to the hilt and 

defendants have badly failed to prove their stance but 
despite the same pronouncing the Judgment and denying 
the right of appellant on issue No. 2
and Issue No.5, is colourful exercise of jurisdiction and 

, the trial court exceeded the jurisdiction vested in her and 
■ caused grave miscarriage of justice hence needs probe by 

this august court.

4

I
g) That the impugned , judgment /order/ decree of the 

learned 'trial court trial court regarding the issue No. 2
^ and Issue No.5, suffers from 

material irregularity and illegality in exercise of 
jurisdiction.

h) That the dictum laid dowSa^^by j^ex Suprexnfe Court in 
numerous Judgments has been misinterpreted by the 
learned trial court and new interpretation at her own is 

. un-warranted. ' .

4

i) That the valuable rights of the appellant are involved and ,■ 
appellant suffered a lot at the hands of respondents, and 
despiterall evidence in-favour of appellant, diverting to a 
new standard of interpretation on issue No. 2

and Issue No.5 is flat denial of material 
available on file and in disrespect & disregard to the 
verdict of superior judiciary hence needs interference of 
this august court to intei-vene into the matter- in the 
appellate jurisdiction.

j) Airy other ground, with the permission of this august 
, court will be taken at the time of arguments.

It, is therefore, that On acceptance of this appeal the 
impugned judgment/ order/ decree of the learned trial 
court dated 14-03-2013 may kindly be modified to th^ ^

'and Issue No.5 in ^exljent .qftissue No. 2 ____
favour of the appellant and the suit of appellant be fully 

j decreed as prayed for with cost throughout to meet the ends

OR

Ivl^Auar
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Any other rehef / not specifically, prayed for. and deemed 

appropriate by tl-fis'^ionouratele ooui^f. in circumstances of the 
case may also be granted to, the .appellant.

Dated: l|^0^-2013.

’Si

vV’;
t

Appeliazit
ii Through

5

Abdus Sam^d Khan Marwat ■ 
; Advocates Peshawar.

j;

■1 ■Certificate:
I

Certified on oath that the contents, of instant appeal are true 
and correct to the best of my Imowledge and. belief and nothing 
material has been concealed from this honourable court •

1
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IN THE COURT OF JAVAID UR REHMAN
ADDITIONAL DISTRICTJUDGE, LAKKI MARWAT.

C.r-:

4 i:'i

Civil Appeal No 22/13 of 2013.

Date of Institution 06-05-2013

Date Of Decision 16-12-2013.

22/13 Asad Ullah s/o Yar Muhammad r/o 

Mela Shahab Khel, District Lakki 
Marwat.

D.C.O and others. ‘

20/13 Riaz Muhammad s/o Wali Muhammad 

r/o Minakhel, Lakki Marwat.
Asad Ullah s/o Yar Muhammad and • 
others.

I

Jfi.21/13 District Government through D.C.O 

presently Deputy Commissioner and 

others.

Asad Ullah s/o Yar Muhammad r/o 

Mela Shahab Khel, District Lakki 
Marwat.

D
tn
LU
>

23/13 Dilawar Khan s/o Abdullah Khan r/o 

Mela Shahab Khel, Lakki Marwat.
Asad Ullah s/o Yar Muhammad and 

others.
24/13 1Mst Zeenat un Nisa, Zaib un Nisa 

daughters of Yar Muhammad.
District Government through D.C.O, 
Lakki Marwat.

Responden|ST TESTAppellants Et

I

Consolidated Judgment:
Examiner 10

District & Session Uudg'
Through this single judgment, I intend to dispose of 4^*^,

present civil appeal in hand i.e. No.';22/i3 of 2013 titled Asad Ullah vs

DCO etc and four other connected appeals bearing No.20/13, 21/13

23/13 and 24/13 of 2013 filed by the appellants against the judgment'/,-

decree of learned Senior Civil 3udg§, Lakki I^arwat tiled Asad Ullah Khan

etc Vs DCO and ten others announced-on 14-03-2013 in'civil'suit
•• ,

N0.62/1-R of 2007,' as by the impugned judgment of learned Senior Civil 

Judge, Lakki Marwat,-both the then plaintiff and the then respondents . 

preferred ..the instant appeals being unsatisfied on various grounds 

mentioned therein in their respective appeals.

The crux of the previous civil suit between the parties can be .

L-
r •

• r. \

■r.

,1
>;

summarized as under. u
The appellant / plaintiff Asad Ullah Khan s/o Yar Muhammad 

sought declaration to the effect that he is entitled to be employed in the
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■V ;

Education Department against the vacant post of "Chowkidar 

'.'Laboratory Attendant" as the two posts were laying vacant in Govt; High 

School, Mela Shahab Khel,' for which his father has donated

Or

•a very
valuable piece of land free of cost for the construction of school with the

^ purpose that according to the, prevailing rules, he being the legal son of 
the deceased father be appointed to the vacant post of Gass-IV 

employees in the said school vide notification No:BOV/FC/2“31/06-07 

dated 09-01-2008.But defendant No.2 i,e. Executive District Officer (5&L)

Lakki Marwat who at that time was entrusted administrative powers only, 

but unlawfully and illegally appointed defendant No.5 and NorS'without 

adopting the proper legal procedure. The appellant Asad Ullah claimed to 

be entitled to the appointment of one of the above referred posts, for this 

purpose he visited defendant No.l to .4 but to no fruitful result, hence 

has got no option but to knock the door of law through the civil suit.

Defendants put their appearance and submitted their

I

respective written statement, totally denying the rights mentioned by the 

present appellant. Learned Senior Civil Judge, Lakki Marwat framed as 

well as 08 issues which are as under:

ISSUES:.

•;

attested
1- Whether the plaintiff has got cause of action? '

Whether the plaintiff is stopped to sue?

Whether suit in hand is barred by limitation?

Whether the Civil Court has jurisdiction over the subject matter? 

Whether the plaintiff was eligible to be considered for the disputed 

posts on basis of land donor policy?

Whether appointments.of defendant No.5, 6 Was unlawfully made? 

Whether the suit in hand is frivolous and defendants are entitfed to 

■ compensation cost?

' 8- Whether plaintiff is entitled to the decree’

9- Relief.

2-

District & Judge
l«\kKi (tlarwat

3-

4-

• 5-.

6- ■

7- ■

n

The parties interested were xJirected to produce their relevant 

evidence. After hearing the arguments of the parties, the suit of the 

present appellant was partially decreed to the extentThat appointments 

of the then defendants No.5 and 6 (appellant Riaz Muhammad and 

Dilawar Khan of appeal No.20/13 and 23/13 respectively) were declared

t
>

'h

.V

ii •7

I
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to be illegal and unlawfully made and partial decree 

granted in favour of the present appellant while
ot declaration was 

rest of his claim was
turned down to be not proved'in the circumstance discussed:in the 

judgment / decree.ii..
• i

The iearned Senior Civil Judge, Lakk.i Marwat has emphasized that 

although’the then plaintiff (present appe(la,nt) does not have any right

appointment on the basis of land' donor policy but since appointment of 
defendant No.5 and 6

of-

•were not made according to the rules,'hence
declared as unlawful ab anitio and the benefits

accrued there from .were 

to 4 (appellants in 

j vacancies and

aiso-declared illegal, Similarly the then defendant No.li

civil appeal No.21/13) were directed to re-advertise the 

recruit eligible persons strictly in accordance with law.

It is also pertinent to mention' here that during 

litigation the matter aiso went

Peshawar D.L Khan Bench which 

by the then competent court and decision

previous . 
up to the august Peshawar High Court,

the_ result of rejection of the plaint ■ ■was

on the same in appeal' in the
appellate forum, howev.er, through CR No.210 of 2010 dated 12-09-2011
both the judgments .and orders, of the courts were set aside and 
directions were issued to decide the case of the parties in accordance 

With law after recording pro and contra-evidence.

Case file alongwith available record thoroughly perused and
arguments advanced by learned counsel for the parties heard at some 

length. Learned counsel for the present appellant Asad Ullah 

court has turned thecontended that although the learned lower

appointed of Riaz Muhammad and Dilawar Khan!
as illegal, however,, the 

son of the. land donor may be given priority if 
IS issued to'the above referred posts of "Chowkidar" end ■

appellant being the (awful 

advertisement i '

ALab Attendant". He relied upon:
2010 PLC (CS) .626 Muhamamd Nawaz. Chema ;.'etc 'Vs
Principal Secretary to CM Punjab etc/. ^

PLD 2010 Supreme Court 759 (C) in human rights 

No.4668, 1111 and 15283-G

u

case

■ n.",.1
2000 PLC (CS) 1145 Sher Alam Vs'Gotof N-W.F.P and others. 

1993 SCMR 1287.
And

,, l rATTESTED
i;'

•V

's'
E»iMJIiLT toI



Learned counsel for the present appellant is also of huinble view that 

although the partial decree, granted in favour of appellant is strictly ' 

according to law and in consonance of the judgment mentioned

'i. -iv.r.

in 1993
Supreme Court 1287, but since the present appellant is the'son of the 

, ^ land donor, he may be given some preference over the fresh persons 

referred posts afterwho have to file their applications for the above 

advertisement, hence to this extent directions may be given ■ to the
respondents/defendants. In this reference learned counsel relied upon an 

in writunrepeated decision of Hon'bte Peshawar High Court, Peshawar 

petition No.1665/2010 dated. 16-09-2010 wherein which the Hon'ble
Court has directed the respondents in a similar nature of case to

"consider" the then petitioner if he is otherwise fit to be appointed on 

merit.

Now, I would like to throw some light on the averments of
learned counsel for the respondents / appellants Riaz Muhammad and 

Dilawar Khan as well as the education department. Conversely the main 

of the learned' counselcontention appearing on behalf of 

is that although they were appointedappeliants/respondents 

contract basis
on

however, the Provincial Government through a 

notification, copy of which is available'on record as "Annexure H" dated

29-01-2008, the contract / fixed pay employees of Class-IV were 

regularized and that since the first day of appointment, both the 

appellant are regularly doing their jobs to the utmost satisfaction of the

concerned quarter, even the revised pay scale and annual increments 

were also given, to the present appellants being regular government
servants, however, the learned dower court while' disposing the vital

issues No.2 and 5 not only terminated the lawful services of the appellant 

but also had acted beyond his jurisdiction by directing the then defendant 

■No.l to *4 for conducting .fresh’ exercise of advertisement and 

appointment of fresh persons for the said posts which Iwere not even
asked by the plaintiff / appellant Asad Ullah in his plaint. Thus to the .said, 

' extent also ^ ■

M -I , ^
the judgment and decree of the learned Senior Civil Judge 

Lakki Marwat.needs rectification. They'further argue that both the I' /
ants are hailing from district Lakki Marwat, Employment Exchange 

Certificates are being issued in the name of appellants and

A

even the so

)Examiiicf'fu
i^istricid Scssi 'lOU JnHrtQ
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called irregularity.'in the appointment b'y the then cDO',(E&SE)-has been 

later on rectified by Issuing Ex Post Facto Sanction by the EDO (E&SE) 

Lakki Marwat to the present appellants with effect from 10-10-2007 vide 

notification No.1796-1801 dated 08-05-2008 Ex PW-5/2. Similarly vide 

order No. DM/LM/188 dated 19-,05-2008' by the District Nazim

r

1

1. .

Lakki
Marwat dated 19-05-2008, although due the above referred Ex Post Facto 

Sanction, the salary of the appellants were stopped but latef OO' the

District Coordination Officer/ Lakki Marwat released the salary of the 

appellants vide Endst No.924-25/DCO/LM dated 24-03-008 Ex PW-3/1.

Chain of authorities of superior courts were referred, some of
which are:

2004 SCMR page 49/303,1077, 

1996 SCMR 413,

1999 SCMR 1004 

And 2009 SCMR 663

!

Similarly appellants of appeal No.21/13 as well as 24/13 also 

seeks the acceptance of their respective appeals on the grounds 

mentioned therein. It is very'astonishing to note that as per concise
statement / comments given from and

department government of KPK in the human right case No.2204-N/201b 

present appointment of Riaz Muhammad and Dilawar Khan, before the 

Supreme Court Of Pakistan, has made it clear that since the enquiry 

regarding appointment and release of pay of Riaz Muhammad and ' 

Dilawar Khan (appellant / respondents) by the competent enquiry officer , 

has recommended disciplinary action against Atta Ullah Khan the. then 

EDO (E8tSE) during his tenure of additional charge, is under process for

behalf of Secretary (E&SE)on

in

Aapproval to Chief Minister KPK 7 competent authority and the 

concerned
DCO

however, cancelled 7he illegal appointment of Riaz 

Muhammad Lab Attended and Dilawar Khan Class-IV

/

in Govt: High ■
School, Mela Shahab Khei.. (copy is present on ■ file).But the'said . ■ 

admission has totally been ignored /by the Education 

.AtT'E'S T E lSi=5efendants No.l.to 4)
department

: ■ Learned counsel for appellants / respondents stressed onthe ■;
i - Exam,no. 10 ^/^^ed for advertisementl^

iDistric^a Session Jud^aily newspapers and that when the competent authority

I
■:r ; ,J

cahcelied the
' n.

■ "■'y
■■ .V

■
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,*
regularized service of Civil Servant, the same could not be reversed/ He 

fJrther relied upon:

2004 SCMR 1077(c')
•* .

Furthermore, he is of the view that since the present appellants / 

. , respondents are in service for the last so many years, therefore, without 

affording opportunity of hearing and completion of mandatory formalities 

, their service can not be terminated. He relied up:

2004 SCMR 49 and 

2004 SCMR 303.

i-

/

1

HG'emphasized that if for the sake of arguments, the appointment of the 

appellants / respondents.(Riaz Muhammad and Dilawar Khan) was not
according to the procedure and rules even then they can not be punished 

for the illegal and unlawful acts of the appointing/competent authority.

It is a now settled law that donation of a piece of land in exchange 

of appointment of C!ass-IV employees, have .been termed as

''appointment against Land would amount to sole of public 

office for property. Such policy was not only against the

Constitutional Low applicable to public office but was also

to public . interest.not conductive What would be done 

within the fromeworh of the law was to create a margin of 

preference for those who make such grontj the condition of 

eligibility and fitness being equal^\ Reliance is placed on'1993 

SCMR 1287. i

I

Thus keeping in view the circumstances of the present 

appellant Asad Ullah may apply for the post of "Chowkidar or Lab 

Attendant" after advertisement, if he is eligible otherwise for the post as 

it is held that the learned lower court has rightly terminated the 

of the then defendant No.5 and 6. (present appellants in appeal No.20/13 

and 23/13 respectively). It is also held appropriate, as this court is in full 

consonance with the lower court's judgment and decree, that since it has 

been established that the post of "Chowkidar" .and "Lab Attendant"

case I

services

\

were
neither advertised nor the petitioner Riaz Muhamitiad'and Dilawar Khan f.r ;

^ T TE s union council where the school is’situated. Similarly J .<

the certificate of Employment Exchahge were obtained from district

Bannu and not from district Lakki Marwat. .Its A

:

seem that. their
■ lo

0 strict a Sessiori Judge 
Lakki Ma ^rv/al



; r 1

appointment wsre totally against the rules and policy of concerned

department, if there exist no Erhployment Exchange in the said district

then for:the fresh appointment advertisement iIS must. It is :alsb proved . 
that at that time when the said" posts'were filled,dmdistricttakki 'Marwat ' ^

there was no office of the Employment Exchange and similarly'no other i 

person applied for the said , posts except: the present .appellants(RIaz 

Muhammad and Dilawar Khan). Therefore, he best course to resolve the
!;

matter is to re-advertis'e the posts and' each and every eligible person 

should be allowed to file fresh applications including appellant Asaduliah, 

if he is otherwise eligible. ■ ,,,

The judgment and decree of the learned Senior Civil 

Judge, Lakki Marwat/trial court being based on proper appreciation of. 

law and facts need no interference of this court , resultantly the 

instant appeal No.22/13 with connected appeals No.20/13, 21/13, 23/13
I

•;
and 24/13 are dismissed in the manner discussed above. Copy-of this' 

judgment be placed in above referred appeals. However, the parties 

have to bear their own costs. File be consigned to the record rooriy^e.r/^ 

its necessary completion and compilation. [

Announced;
16.12-2013.

ur Rehman) ^
Additional District Judge-IV, 

Lakki'Marwat
1

CERTIFICATE;I .

Certifed, that this judgment of mine consists of 07 pa 

Each has been read, signed and verified by me after necessary cori^ctio'n 

wherever necessary. /

I

(Javmd ur Rehman)
'traditional District Judge-IV

_____
/

Lakki Marwat ».0. No__;

Lfor copysng^^^-
■... ■- ......%p. Atte s Te j3
r, m"' .. re-'.'.'..........I

i;'.o •; I

, .X, if •• ...y»***5^***

L .'f Cvr: o

. .- V 'tn......

i
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IKBEFORE PESHAWAR HIGH COURT, BENCH BANNU
CRNo f 2014

/ esHAj<v1) Riaz Muhammad S/0 Wa!i Muhammad resident of Lakki Mina ifhel presei^l^ 

laboratory attendsnl government high school Mela Shahab Khel Teh^il 

Lakki Marwat.

r

Qslt:
* 2

2) Dilawar Khan S/0 Abdullali Khan resident of village Mela Shahab Kh^fehsi!^^ 

Dislt: Lakki Marwal ' ^ \

Versus
4^

^^) Asad Uilah Khan

2) Taj All Khan

3) Hamid Ullah Khan

4) Ubaid Ullah Khan

5) Fateh Ullah Khan

6) Mumlaz Begum

7) Zinat un Nisa
8) Zebun Nisa

9) Kherun Nisa

10) Farmun Nisa

11) Rifatun Nisa

12) Naem Jana 

^13) Mismat Khurshida

Residence of Mela Shahab Khel 

L Deputy Commissioner Lakki Marwat
I 15) District Education Officer Lakki Marwat ,

’r^' ■'16} Sub District Education Officer Lakki Marwat —

j , ^17) Headmaster GHS Mela Shahab Khel
'■-'^'^18) Deputy Assistant Commissioner Lakki Marwat

19) Government of KPK through Secretary Education Peshawar 
Filed Th(hi|0) Dilawar Khan S/0 Abdullah Khan Chowkidar / Peon in government GHS Mela

(Proforma Rcspondant)

■•I.

!

sons of Yaar Muhammad 

widow of Yaar Muhammad

i;

i-

Daughters Yaar Muhammad Qaom Phalan Sakna
(Real Respondents)

i;
f;

ii.

\Shahab Khel Lakki Marwal

13-
I .

CIVIL,REVISION PETITION UNDER SECTION 115 CPC AGAINST THE JUDGMENT

AND DECREE OF ADDITIONAL DISTRICT JUDGE N0.4 LAKKi MARWAT DATED: 
16.12.2013 AND ALSO AGAINST THE JUDGMENT AND DECREE OF SENIOR CIVIL 

JUDGE LAKKI MARWAT DATED: 14.03.2013 IN CIVIL SUIT NO - 62/1-R.

I

! ■

h-

I

fSS'.'T'S-
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P r a ye r:- Bv acceptance of iristant civil Revision Petition to set aside the

Judgments & Decrees of Courts below and to Dismiss whole of the
i i

suit of the plaintiff / Respondent No.1 .

Respectfully Shcweth:-

1. The, Plaintiff/Respondenl No. l herein preferred a declaratory and permanent injunction 
And alternate prayid for alternate compensation of donated land or separation of land, 
fully detailed in the head note of the plaint, which was contested by 
Departmenls/Petitioner herein. The said suit was rejected under order 7 rule 11 CPC by 
trial court and on dated: 4-2-2010, the appeal against the said order was also dismissed 
by Additional District Judge No.1 Lakki Marwat. While the revision petition against the 
said order was accepted by this court and remand the case to trial court with direction to 
decide the case after recording pro and contra evidence. Copies of plaint, applications 
under order 7 rule 11, order of trial court, judgment of ADJ 1 Lakki and order of High 
Court are annexed herewith as annexure "A". "B'’, "C, "D". "E".

1

2. That, after remand, the defendants submitted written statement. After submission of 
written statement, divergent pleadings of both the parlies were reduced as many as nine 
•issues Including relief. Copies of written statement, list of witnesses and issues are 
Annexed herewith as Annexure “F", "G", and “H".

3. That, after lhai, the [larlie.s were directed to produce evidence. On plaintiff side. Ghulam 
Daslagir ADK as PW1 Noor ul Amin and t3akhtiar Ahmad as PW2 and PW3, Saed Israr 
Ali HRD as PW3 Shafiullah PS to DCO as PW4, Mir Ajab record keeper as PW'5, 
1-iidayat Ullah record keeper education as PW6, Ubaid Ullah as PW7 Nasir Iqbal as 
PW8. got recorded their statements while In defence, Dilawar Khan (Petitioner no.1 
herein) as DW1, Riaz Muhammad (Petitioner no.2 herein) as DW2, and Mir Ajab record 
keeper EDO office as DW3 got recorded their statements, it is pertinent to mention here 
that profarma Respondents 13-14, were transposed in the penal of plaintiff. Copies of 
statements of witnesses along with exhibited documents are annexed herewith as

Piled
i..

•••'''i(^’''”jjj/4'Vt'’nl&t',''subsequently. arguments were heard and trail court was pleased to decree the suit 

^ partially to the extent of declaration of appointments of defendants 5 and 6 (petitioners 

herein) as unlawful and the rest of suit was dismissed. Copies of judgment and decree 
stieel of trial court are annexed herewilh as Annexure “J" and '‘KT

I

i

attestedI

fjagj&awmr CowX.

1,

1
i.
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f I appeal in Ihe 
‘inlerfered. The

present Potilioners/Responclenl 5 & 6 preferred on 
Mcifv^al which remained uninterrupted / 

same

judgment and decree/lrai! ccurl which got same fats as
sheets of Additional District Judge are

5.' Being aggrisved, Ihe un
Court of Distl: Judge Lakki 
same nalure of appeal where also moved to the court resulting out from the same

dismissed. Copies of grounds of
annexed as

and decreeappeal, judgments 
Annexure "L", "M", "N".

no oiiior remedy but tosaid judgment & decree, petitioners have15. Aggrieved from the
invoke the revisional jurisdiction inter alia on the following grounds,

GROUNDS:
I

Courts below have fully failed to dispense the true lustlce. The judgments and 
results of mis.reading and non-reading of evidence and

1. That, the
decrees of Courts below are 

■ record on file. The whole suit (partially decreed) Is liable to be dismissed.

i

2. Thai, courts below have not pul right verdict regarding Issues No.1 to 4 and 0 to 9. 

Hence all the judgments are not sustainable in law.

the trail court declares in his verdict in- deciding issue No. 5 that plaintiffs have 
cause of action/locus standi to sue yet the suit has been partially decreed. Which Is not 

maintainable.

That, petitioners were appoinled' on Hxed pays for which no conditions/quallficalions 
ascertained prior to appointment but such appointments were made solely on 

recommendations of Respective compelent Authority and Petitioners were 
regularized and rewarded permanency to the service/appointmerit.

no
3. Thai.

4.i •

were
■IT
il’T the

i!'ih-if
Thai, petitioners are highly qualified. Besides having basic requisite quatincations for 
job/appolnlment in questions, petitioners are over qualified and are registered with 
"Employment Exchange". They {pelilioners} had already applied for (he jobs. But, the 
court below has not given any allenlion to this factum.

5,i
i n,i

i' Filed Tndnv

)r'i 3-'S'

■■ii

6. That, pelilioners have been given permanency according to the Govt's policy and 
now their terminations is being made mere on technicalities, which is not fair and 
sheer injustice. II is Ultra-virus to terminate 
courts for wliich, court is not empowered

:u ■

some one on the gist of such verdicts of 
as once petitioners have been categorized

g
mmI

11

f
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i.

as "Civil Servants" And, for civil service cases, the lower civil courts are not 

empowers.
;

Thai, petitioners are servinc) on posts in question for last six years and have been 
over-age during the service. Nov/, petitioners have becomes ineligible for any other 
Govt: job due to age factor. This factor has boen admitted by Representative tor 

Secrctarv Education.

7.

That, petitioner’s appointments were made on fixed pays by EDO/DEO Atta Ullah 
Khan which were granted by the later DEO/EDO Mr. Mir Azam Khan as Ex Posts 
facto sanctions" and approved the same by accepting'-the petitioners applications for 
release of salaries. It was also justified by directions to Distl; Account Office about 

release of salaries.

8,

s
That, Plainliffs/Respondenls have not made the appointing authority as a “party" to 
the suit nor he has been sued for that. The said appointment authority once has been 
penalized for the same act and can not be penalized twice as barred by law and rule 

of "Double Jeopardy".

9.

That, Plaintiffs does not come.in the purview .of definitions of ''Plaintiffs" and

partial Decree has been passed in favor of
10.

aggrieved paiiy". Yet, 
Plaintiff s/Respohdenls.

11. That, the counsel for Petitioners seeks leave of rising further grounds having legal 

bearings before this Honorable-Court.

It is therefore humbly prayed that on an acceptance of instant Revision Petition, the 
judgments and decrees of courts below may kindly be set aside and dismissed whole 
the suit of the plaintiffs / Respondents.

!

i
PetitionersDated: 27-02-2014

Dilawar Khan
i

Riaz Muhammad

..r Througih counsel
/

Acjyc5cate 
La'kkt Marwat

uhamm

'fi
■
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IJUDGEMENT SHEET 
IN THE PESHAWAR HIGH COURT,

BANNU Bl^NGH'; \
{judicial Depnrtmenty-. -•

i

I
i

C.R. No. 45-B/2014
:

Riaz Muhammad & another. 
ver.su.s

Asad Ullah Khan and 19 others

lUDGEMIiMT
•i

Date of hearing;

M/S Muhammad Tariq Qureshi and 
Younas Ali Khan Marwat, Advocates. 

For offici; 1 respondents: Saif-Ur-Rehman Khattak, AAG.
For private respondents: Mr. Muhammad Usman Khan, Advocate

For petitioners: -

S5

4 MUHAMMAD NAEEM ANWAR. \.- The petitioners have challengedi

•i ;•;
the validity of consolidated judgment and decree of learned 

Additional District judge-lV, Lakki Marwat, dated 16.12.2013 

whereby their appeals were dismissed, consequently, the judgment
ft

,and decree dated 14.03.2013 passed by learned Senior Civil judge

f >
: I

i
I

I i

■ 1
t)

fi
l,,akld Marwat was maintained.i

r!
I

02. Facts making back ground of the instant petition are that
I i
I I

respondent Na.l/piaintiff has filed a suit for declaration contended 

'therein that he is the resident of Mela Shahab Khel and for the post 

of class VI or lab attendant the residents of Mela Shahab Khel were 

entitled to be posted after adopting due course of law but the 

official respondents without inviting application through 

advertisement or from the employment exchange appointed 

petitioners/defendants No 6 & 7, furthermore that official 

authority to make any appointment because he

given additional charge of District Lakiti Mdl'WUt tluil. i.OO CHlly
'I ■ i '

to iftei; liiB ingoing official matters, he also prayed that Ills

;•
Ii: ;•;

; I
:

.I'

i;

I

i

r
u

V'
% (

. t: [■respondent had no/;
'•'•v;

/
y :P was

■

IS \
f
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;

pi-Gcloccfisor in intercsl: has donated the land for construction of 

school thus, he has a preferential right for his appointment againiit 

the vacant post in comparison with petitioners therefore, the 

appointments may be declared as illegal, without lawful authority, 

the law and ineffective upon his rights with an added 

that he may be appointed. It was also prayed that in 

alternate the due compensation @ market rate may cle awarded to

i

*;

against
i

prayeri

M . him

Suit was contested'by the respondents on various legal and 

factual objections. After framing of issues, the parties were directed 

to protiuce their evidence. On completion of evidence, learned trial 

court vide its judgment dated 14.03.2013 granted partial decree in 

favoin of plaintiffs to the extent of declaring the appointment of
i
!

petiti( ners Riaz Muhammad and Dilawar Khar 

while rest of the claims of the respor 

being not contented with the 

ispqndents No,1,7,8 and 14 assailed the

as five appeals which were dismissed on 16.12.2013 

throu|gh consolidated judgment and decree hence, this petition.

03.i

§

0

: i
as illegal and 

dent No|.l were ■ i' 

, the petitioners 

le through filing

;
unlawful!:•;; ,!

I

;'-i ;' : )
r
‘ sameturned dc wn,

sarand f'
1 ;! as many

V

!
'•r

Learned counsel for petitioners contendei i that the suit of 

respondent No.l was incompetent fi'om its ince )tion, being filed 

for declaration U/S. 42 of the Specific Relief Act, 1B77 without 

asserting any right and that too without accrual of any cause of 

action for the reason that suit vras based upon alleged transfer of , ,

immovable property in favour of Education Department against 

' wliich no sei-vice could be claimed, In accordance with dictum lald- 

down by the Iloirble Supreme Court of Pakistan. He vociferated

04. ;
i

;

y
■ ,)
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that th(! su t was clefcctivo for nnn-joinder and mi.|-joinder of the

and that civil court has got; no jurisdiciion v/hen the
; , i ,

petitioi ers were appointed initially against fixed p and later on

were rcgulirized; thus, only Semce Tribunal can adjudicate upon 

the sui against them. He added that neither respondent Np.l has
: i

:eci|any application for his appointmen

i i ' ■ ' • ' ■
registered with Employment Exchange and as for as the post of

Lab; Attendant and Chnwkidar respondent No.l has got no vested 

i-ight for his appointment against anyione of these posts thus no 

ciecLnratioi'. could be granted against the petitioners.,He also added 

that though it was pleaded that the petitioners were appointed 

against fixed pay but even than learned trial court has not framed

parties

:
;

submit nor he was

i

I

any specific issue as such the judgment against them is the result of 

mis-readirg and non-reading of evidence. Lastly, he contended that 

through Ex.PW-5/3, DEO, i.e.. Executive District Officer Schools and 

Literacy Department Lakid Mai-wat has accorded Ex-post facto 

sanction in favour of petitioners and respondent No.l has got no 

locus-standi to file a suit.

; '

i

■ •

<
0

{>
]

.A \;
- 'VJ' :

i-

rr 05. As against them, learned counsel for respondent No.l 

contended that it was the bounded duty of education department 

to fill the vacancies through proper advertisement or through- 

employment exchange by which a i right to all including the 

plaintiff/respondent No.l be afforded so that he could compete 

with petitibners being the resident of Mela Shahab Khel for tlie post
• ! i ,

of Chowkidar and Lab Attendant, by not inviting applications and

by iiKiking the nppoIntniGn!; of pfiiriLionors, l;ho jiliiintlfrs right was 

infringed for which he has got every right to seek declaration from

i
\I

>
i

•!' * ’ 
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tho court of compotont jurisdiction. I'fe aublViittacl that; the 

grievance of the plaintiff/respondent No.l was only against 

petitioners and the appointing authority who have properly been 

arrayed as a party and that Mr, Attauliah Khan Mina Khel who had

■

i

no authority for appointment for the reason that he was

temporarily given additional charge to deal with aiiii to look afteri
I

the affairs of Education Department, Lakki Marwat, while he was

working at District Dannu. The appointments of the petitioners 

illegal, rornvnon-j'idirp

are
i

un-v.-.-.rranted, against the law and policy 

of the, government. He: referred to letter dated 17.11,2011

t

pertaining to the violation of rules and misuse of authority in
I

appointment and release ^of salary to M/S. Riaz Muhammad and 

Dilnwar Khan (petitioners] initiation of inquiry pi'oceedings, 

statement of allegations, charge-sheet, complaint inquiry again.st
I

Mr. Attaullaii Klian Ex-DEO (ESiSE) Laklci Marwat, inquiry report 

and the notification dated 28.09.20,12 whereby minor penalty of 

withholding of two annual increments for two years were imposed 

upon Mr. Attauliah Khan Ex-DEO(EfiiSE)Laldd Mai-wat. He added 

that the law requires that appointment against a post could only be 

made either through registered candidates fron

Exchange of a particular district or through advertisement, but the
, I

case in :ian i was result of sheer violation, misuse iif authoiHty by
i

which tne tien EDO has made appointment of petit oners tliat too 

without any authority, which was rightly set-at-naught by the 

learned cou Ts below and now there are concurrent findings which 

are immune’while invoking revisional jurisdiction U/S. 115 CPC.

\
i

i \
\ ■
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07. It Jippcinrs from tho contantp of tbo plaint that though tho

plaintiff has sought dodoration to the effect tlv^t he he dedared 

entitl0d for his appointment against the post of either Lab; 

Attendant or Chowkidar being qualified and eligible for the 

on the

;
i

same
!

giound that the land was donated by his grandfatlier, 

howcvdr, record reOects that his this plea was not considered
\
:

eithei liy tljie learned trial court or by the learned 'appellate court 

en he has not challenged the findings

appellate court and to this effect both the Icai-nefl courtsi below 

liave cc

and c\ jf the learned
I

I

rrectly made reliance upon the dicta laid-do wn by the apex

court in case titled "Munawar IClian V Niaz Mu!)? mmad"|(19C3

5CMR 128j7) and case titled "HamcecI Ullah 1 09 others Van

Mead Mistress Government Glris School. Ch )!tara District;
1

Kni-nk iincl OS others” ( 1997 SCMR S55), thus, the arguments of 

learned counsel that i

no appointment could be made against the 

donation of land has got no force because neither this relief

'r

was

granted nor it is the prayer of respondent Mo.l today before this 

Court.
r'

!
-'1

! I

0 08. Intrinsically, grievance of the plaintiff was that not only he is 

qualified and eligible but also belongs to the same vicinity in wliich 

the school is situated; he deserves to be appointed against the post ■ 

of C!ass-IV that too in accordance with law, When the learned 

counsel for respondent v,'as confronted about the entitlement of 

respondent as against petitioners for the post of Chowkidar or Lab 

Attendant, he admitted it correct at the bar that respondent No.l 

has not submitted any aimlication to the liducation Department..-

the respondents feducation department)

i.'i; ’
;i m

\

i

J
. i

c
. ^

:
».1

i: but he added that even■"" ^ -f !
;

!.i. t
•i!
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I
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hns hot’invited the npplicntions for tlie vncant position and that Mr. 

Attanllah Khnn the then EDO was given an additional charge of 

Lakki Marwat only for looking after the matters but he could not 

make any appointment against the post of Class-IV or the Lab: 

Attendant. Record also reHects that respondent Wo.l has 

approached to different forums to the, effect that Mr. Attaullah 

Khan EDO was lacking the authority for making the appointment in 

Lakki Marwat, thus, the orders made by him were uniusCified. The 

submission of the respondent No.l was substantiated through 

tetter dated 17,11.2011 when through notification No. SO[S/M] 

ESlSED/4-17/2009/ by wliich charge against Mr. Attaullah Khan 

about violation of rules, misuse'of powers, on the basis of

:

: /!

!

;

;

was

which Dr. Mukarani Khan [BPS-20] Principal Government Degree 

College Peshawar and Mr. Zahir Shah DCO, Bannu were appointed 

ns members of Inquiry Committee to conduct the inquiry against 

Mr. Attaullah Khan for alleged violation. Record also reflects that 

Mr. Attaullah Khan was charge-sheeted, statement of allegations 

further sub5tantiate.s the contention of respondent No.l. Inquiiy ,
: I

initiated and recommendations were forwarded to the effect

■

I

/■

I
\
;

was
/

7= that” (1) Mr. Attaullah Khan, the then, EDO (E&SE] Bannu in Charge 

EDO[ESiSE] Lakki Marwat violated rules and misuse his official 

powers as Mr. Attaullah Khan was not legally empowered for any 

appointment or transfer in Lakki Marwat (2] Moreover, 

complainant is claiming that he is the land owner but as per
i ■ :

decision bf the Hon'ble Supreme Court of Pakistan, the land owner

’

■!

0

■I

;t

;;i

'A ];'r
i; has no rght to be appointed as Class-JV." Inquiry committee h,zs \

and '

V
r'-'/

M \ :■■■j

: ^

findingslitted report. ,with the following■ subn
1.k Ai .

k ; ! nmcndations/suggestions:reco
!
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FINDINGS

[1) Attaiillah Khan the then EDO of Bannu held dual 
charge only for look after the work of office of EDO, 
Lakki Mtirwat and is not empowered ,for any 

I appointment or transfer in District Lakki Marwat.

f;
i

!
C2] The proper procedure for recruitment of Ciass-lV has 

not been adopted.!

(3) The headmaster of the concerned school is still 
drawing the pay of the Class-lV while the then 
competent authority has been cancelled the 
appointment order on 17.10.2007,

[4) The case has been filed in the august Peshawar High 
Court Bencli D. I. Khan vide W.P. Nu.491/2010 which 
is under trial.

(53 . That as per relevant policy of Government Mr. 
Attaullah Khan the then incharge EpOfES-SE] Lakki 
Marwat is not empowered for fresh appointment in 
District Lakici Marwat.

[63 That the proper procedure for recr 
Clas5-IV vacancies modified by the C 
Local Government and Rural Divi.s 
ha.s not been obsei*ved.

Liitment ^against 
overnment vide 
on Department

[73 Mr. Attaullah Khan the then EDO 'EStSE3 has not 
involved the District Selection Comn ittee during the 
recruOitment process. !

[83 That the competent authority (Zi ia Nazim] has 
expressed displeasure on appointinlfent order issued 
without the approval of Zilla Nazim and DCO at the 
Di.strict and has cancelled this orde • forthwith with 
remarks issued to District Account Officer, Lakki 
Mai-wat not to honor pay bill of tite officials vide EDO 
[ESiSE] ofllce order issued under No. 1614-18 dated 
10.10.2007 &. No. 16165.70 dated 10'.10.2007 but the 
headmaster concerned draw their pay regularly.

\

41 '•r

All the above noted facts prove that Mr. Attaullah Khan the 
then EDO [E&SE] Bannu Incharge EDOfE&SE] Lakld Marwat 
violated the rules and misused official power as Mr. 
Attaullah Khan the then EDO is not empowered for any 
appointment or transfer in District Lakki Marwat.

Moreover, the complainant is claiming that he is land donor 
but as per the decision of the Hon’ble Supreme Court the 
land donor ha.s* no right to be appointed as Class-lV..

■!'
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On iGceipC of inquiry report notification dnWd 28.09.2012 

was issuec vide which' the Secretary Education aovornment of 

Khybei Palchtunkhwa under RuIe-3 of Khyber Pakhtiinkhwa

09.• i

Government Servants Efficiency and Disciplinar/ Rules,' 2011,

imposed minor penalty of withholding of two anr ual increments
i
I

j I
for two years. All the above-mentioned documents were, properly

placed’ on Hie in the statements of PWs thoL|gh the official 

witnesses were cross-examined but undisputeclly the proceedings
i

were taken against Mr. Attaullah Khan and uitiinately penalty was 

imposed. Wlien the Eillegations against Mr. Attaullah Khan were 

Eipproved to the effect that he was given additional charge to look

after into the matters of Education Department bakki Mamat then

he could not make any appointment, thus, the appointments of

petitioners being without authority was of no legal effect. It is also

pertinent to mention here that petitioners were appointed initially

on fixed pay through ordei' dated 10.10.2007 whereas the suit was

instituted on 08,06.2008 till then the petitioners were not regular

employees of Education Department as such at the time of

institution of tlie suit no rights whatsoever wa.s accrued in favour

of petitioners. Record also reflects that after in.stitution of the suit,

petitioners have submitted application for rejection of plaint and

after hearing the parties the learned trial court through its order 
[ \

dated 28.01.2009 rejected the plaint against which an appeal was

\
! ^

L'-;.

IfII \

4 iI
i filed i which too was dismissed on 04.02.2010, thereafter, 

respondent No.l approached this Court through C.R.No.201- 

B/20i0, which was allowed and the judgment and orders of both \ 

the courts below were set-aside and the case was remanded to the

:;

i)'

!<v^'

I
■ :

I
!•

. I
i

\ ;■11 'j: learned trial court with direction to decide the same in accordance a. i , •»*
I1 *•

b.
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‘I'''. ■ with law.. Potitionors were given proper opportunity to defend 

their right and to contest the suit of respondent No.l, however, 

they could not sub.stantiate their version. Both the learned 

below have properly appreciated the facts of the 

evaluated the evidence in true perspective as such the concurrent 

findings of both the courts below are well-reasoned, legally correct 

whereby suit of respondent No.l was partially decreed and it was 

held that appointments of present petitioners were without lawful 

authorip, unlawful and'illegal. Likewise, the regularization of 

servicej could only be made when at the time of appointment 

pi Opel procedure was adopted i.e., duly qualified person appointed

!
i

i courts!

I

case and

:•
>:

1

I

I

i

•'■J

in accordance with the prescribed method of recruitment. It is well 

settled ■ principle of law'tiiat where

■

a law requires doing of

something in a particular manner it has to be done in the
' ^

i•' same

manner and not otliei'wise. Reliance in this respect is place upon

the cases of Muhnmmacl flnnif Abbasi v. Imran Khan [PLD
i ■' !
I

2018 SC 189}, {^hnhidn Bibi v. Habib Bank I.imitfir! [pLD 2016

I

y.
SC 995 and Human Rights Coses Nos.466R nf2fJ06 nnrJ nthr^r^ 'i

c

i[PLD 2010 GC 759}.

4
10. Moreover, though learned counsel for p 

centended that an incompetent suit 

ent No.l without impleading the Provincial ( 

suffice it to say that the suit was instituted by respondent 

No.l bylseeking therein that he was entitled to be appointed being 

resident of Mela Shahab Khel and the appointments 

petitioners were made without adopting tlie proper 

any authority. Though there

I ^titioners hasI
I
I strong]} was filed by

responc government as

a party, '1

O
t-

of the present

\JL.\ U\ ? ^

If ^
■: ■ ^

Drocedlire and
;

without \ \a relief thatwas
i' !

i:

! •i

y
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'! h
conipehsatlan cF the property n't the market rate may be awarded 

in his I favor, however, this relief as well as the relief for Ills
\

\i \.;i !
fi

appointment was dismissed, thus, petitioner's suit was rightly held /

maintainable even other-wise non-joinder or mis-jdinder ipso facto
i:

be resulted into dismissal of suit in accordance with thecannoti

procedural law as provided under order I rule 9 CPC, that ‘.'no suit.
1

g dc feateci bv rsason o f the misininrisr nr nnn-ioinder ofshall 1.

pnrf/ei>. ancf the Court mnv in every suit deal with the matter ini! ;

ve/-sv sn far as regards the rights and of thecontrc
i

parties acdinllv before it".
{

'

:More important it was also argued that petit oners remained11.
;

in sei*vice For considerable period and for no fault on their part
(

* their services could not be declared illegal for! which learned

counsel for petitioners has relied upon 2011 SCMR 1501 wherein

the appointment orders of the then petitioners were foimd fake

and bogus and the appointees remained in seia/ice, however, in the;

appointment of appointees' proper procedure was adopted as•JVj t;

I ■i' there were no allegations that the appointments were made by an

incompetent person and without authority. The only allegations•v^

against the appointees were that he procured the appointment
I

01‘der by concealing hi.s dismissal from Pak y\rmy, this judgment is

distinguishable n.s in the instant matter even the authority was

incompetent, proper procedure was not adopted neither the posts

were advertised nor the api^lications were invited. Similarly, the<>
V‘ record does not sugge.st that petitioners were registered with
'if ■ /1 Employment Exchange. No other person was given an opportunityli ' A'

I3 y . . V 

-.
S'#

f

• :S- ■ to compete witli the petitioners, thus, mere on the ground that
n

• I
i

c ; i

;
'I
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H; ;

potitioners ramninsd in .service and received salaiy, pHnciple of
[

locus poenitentiae cannot be attracted, reliance may be placed upon
; ;*>0

/ ;
; the case titled “Miibommad Nadoem Arif Vs IGF Pun jab Lahore")

i; reported as 2011 SCMR 408 and a case titled '‘Nadeem Ahmadk \

Panhwar V Government of Sindh through Chief Secretary Sindlf
■

(2009 PLD CS 161). Like-wise, the contention of learned counsel
]

■ i .1
i for petitioners that civil court has got no jurisdiction and to this•;

;■

effect he made reliance upon 2004 SCMR 303, this argument of 

learned counsel has got no force because on the application filed
i

under order Vll rule 11 & under o'rcier VII rule 10 for return of5-i-:fc
• :

plaint for want of jurisdiction the plaint was rejected and the;
(■.

i.

appeal also failed nevertheless, the revision petition C.R.Ng.2Q1-
;i

f B/201Q filed before this court was allowed and the case was]

i'
remanded. It is pertinent to mention that order of this court was 

not assailed before apex court as such it attained finality. It is now
i 1

well settled that an issue decided against a party, if not challenged,
I *

shall'attained the finality. Reliance in this regard is placed on the 

cases reported as ‘'Muhamrnnd Aslam and 2 others v. 5vef/

i'

;

!

/:

Muhammad Ay.eem Shah" (1996 SCMR 1862] and "Kamval Nain
y,m

V. Fateh Khan" (PLD 1983 SC 53].

12. Apart from the above, impugned are the concurrent findings

of fa,ct recorded against the petitioners which do not call for any

ference by tliis Court in exercise of its revisional jurisdiction inintei

jurisdiction. Rcl:nee of any illegality or any other error ofabseIj ;
I003 SC andrznOo SCMR i3Q/n: rzon? scmr 926h fPin 76m. f ■:

m (2014 siCMR 1469h Petitioners have not been able tolpoint-out\m \ ;)m ii illegality or mis-reading and non-reading ol record perversity !any1 >

I 1

) h

i

0
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;
i;

in the agned judgment, thus. Lho instdnt potitic n being Without 

nee h hereby dismissed with no order as to costs.

mp

!■ suhsta
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; V-

Annoi need.0 fe29.09.2021.?
■i :

*lmrnnullah PS*
(S.B) lion'blc Mr. justice Muhammad Naeem Anwar
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TN THE COUKT OF SEmOR CIVTL JUDGE (JUPICIALL
T AICKI MARWAT 

Execution Petition Not 07/10 of 2022 

Asad Ullah vs Govt of KPK etc
' J ?[y

18Or
V 30.03.2023;•

V.!
■ j-

J IParties present. / '

Mine tliis order shall address and dispose of matter of 

maintainability of execution petition in hand on points of 

limitation and decree holder’s locus standi.

Arguments already heard and record perused,

Brief facts of the case are that petitioner/decree' holder

' I
'I

2' m-' , •vti'

I'

i.'.'i

M\
i\ A '•1 t ;

i
mM ■ ■

^■0
A

(here after called as petitiohef) Asad Ullah and, others havd .

civil suit for declaration etc against the .Dishdct
X•.'A

.VI
Vi'

brought a

Government through DCO and EDO (School and Literacy) etc.
5x'I 5i ;.x:

ol'
y\

In the suit, appointment orders of defendants No. 5 and 6 

(hereafter called, as respondents only) issued by defendants 

No.2 and 3 were' challenged. The . then learned Senior Civil 

Judge vide its judgment' dated 14.03.2013, dismissed the 

plaintiffs’ suit to the extent of their entitlement to the 

appointments, recoveiy of compensation or recovery of donated 

land. However, the appointments of respondents No. 5 and 6 

^were declared illegal and unlawful.

filling their civil appeals before the Court of learned District 

Judge, Lakld Maiwat. Finally, the Additional District Judge-IV,

ti-V I
ci

;• ■

1
;

i-
•y
;

i 7^!•

•'ll.;''.

f
; & :^lh the parties challenged the decree ,and judgment by•i;.'

V..i
AO-1,

I I

a 1

:.W- •.
• If attested

■ri

Page 1 of 4

. Exa'mivierto 
District & Session Judge 

Lakki Maiwatiij
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y Cont Order No. 18 dated 30,03.2023 ........ Asad Ullah vs GGVt of KPK etc

•
Lakki MaTwat vide its consolidated judgment disposed of civil 

appeals No. 20/13 to 24/13 (five civil appeals), maintained the 

decree and judgment of the learned Trial Court. Respondents 

No. 5 and 6 filed civil revision before the august Peshawar 

Higli Court Bannu Bench. The worthy Bench while disposing 

the civil revision No. 45-B/2014, vide its judgment dated 

29.09.2021, dismissed the revision and uphold the concurrent 

findings of the learned Trial Court and ''irst Appellate Court.

Petitioner filed the execution petition in hand on 

, 25.05.2022. He initially sought execution against the official

respondents with .prayer for removal/dismissal of private 

respondents’ No. 5 and 6. respondents No. 5 and 6 on their owii

I

appeared and engaged Younas Ali Khan Advocate,, who 

submitted memorandum and with the permission of Court 

submitted wakaltnama. Vide Order No. 9 dated 10.1 i .2022 they 

were allowed to contest the execution petition.

Learned counsel for private respondents and District 

Attorney for official respondents raised questions upon 

maintainability on the touch stone of limitation and locus standi 

of the petitioner for filling the execution petition.

Arguments from both the sides heard.

Asad Ullah the petitioner was ’aintiff No.l in the suit
. • -v

and till the decision in revision petition his status as plaintiff

tested

V.

- a, Sabsic*' Page'2 of 4
Disinci
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\
Cent Order No, 18 dated 30.03.2023 \Asad Uilah vs Govt of KPK etc X,-' ;

years is counted from the said date, then the execution petition'

is within time. \

Learned counsel for private respondents submitted that
?

their CPLA is pending in-the august' Supreme Court of Paldstan
I

and submitted copies of CPLA No. 6435/2021 ' and also

requested for canying proceeding:- in the instant executioni

petition according to Section 82 C^^C. The request is valid,

thus, entertained. In compliance of the said Section this Court 

deems it fit to refer the matter of executing the decree in the.

instant execution petition to tire Secretaiy Education Peshawar,i

\i

Deputy' Commissioner , (the then DCO), District Education . 

Officer Laldd Marwat -They are .directed to declare the orders : 

of private respondents No. 5 and 6 as Illegal and unlawful and , 

issue office notifications and submit the same before tile Court ,

■ !

0

;

I
■ ;

within 30 days of the receipt bf this order.

Muharrir is directed to issue notices for compliance and
i
i

execution of decree along with copy of this order and others 

documents i.e. plaint, decrees and judgments of learned Trial 

Court and worthy High Court; File to come up for compliance 

report along with notifications from the quarter coficOT
r

on
i

-r'" 3Announcedj no , ...

' Civil Judge (Judicial) '
jgp'ot .... .' ^ ..... Marwat.
Copvh'^o '...... ............... '
5e?.rt-ti .................

.....

.....
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Cont Order No. 18 dated 30.03.2023 " Asad Ulian vs Govt of KPK etc

*. -
No.l remained undisputed and un-rebutted on the points of

locus standi. When this point has finally been disposed of and

has got finality how this Couit can discuss or decide the status

of petitioner and his locus standi now in execution petition.

Moreover, law on the subject has very much clear and Section

47 CPC clearly envisages and defines the parties ip the

execution petition in the explanation appended with the Section3

47 CPC. Therefore, the objection of respondents that petitioner

has got no locus standi to bring the instant execution

application because some of his claim has been declined by the. 

Court,’ is of no legal worth, thus, declined.
i

Another objection raised by the respondents is that

decree has been passed by Trial Court on 14.03.2013 while in
,1

the. instant execution petition has been filed on 25.05.2022
i

thus, in view of Section 48 CPC, it is barred by limitation.
\

Learned counsel for petitioner ai'gued that starting point for

puipose of limitation as provided in Section 48 CPC would be

counted and calculated from the date of Appellate decree or 

from the date of decision in.revision application. Pie relied upon

case law i.e. 2021 CLC 126 [Lahore!. 1989 MLD 3617

ftborel and 2021 YLR 1222 [Peshawar (Abbottabad

Bench)!. In the instanfcase judgment in revision petition has

been rendered on 29.09.2021, therefore, if the period of three

^ T e s 7. K i>
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I*1. ‘.fi N THE COURT OF DISTRICT JUDGE. LPMi MARWAT;:•
if/'

72023Civil Revision No.

1. Riaz Muhammad S/0 Wall Muhammad

R/0 Mohallah Mina Khel, Lakki Marwat,

Presently Lab Attendant, G.H.S. Mela Shahab Khel, 

Tehsil & Distrii:t Lakki Marwat.i

2. Dilawar Khan S/0 Abdullah Khan

R/p Village Mela Shahab Khel,

' Tehsil & District Lakki Marwat.
'•!

#
...Petitioner(s) .

Versus1

>
1. Asaduilah Khan S/O Yar Muhammad 

R/0 Mela Shahab Khei
;

Tehsil & District lakki Marwat.

- ...Real Respondent{s)

2. Government of Khyber Pakhtunkhwa 

Through Secretary Education Peshawar.

3. Deputy Commissioner ,

District Lajcki Marwat.

4. District EducaiJon Officer (Male)
I
District Lakkiji7larw^ _,.-

'P 5. Sub District education Officer (Male)
' i .

District Lakki Marwat.
^ 6. Headmaster GHS 

Mela Shahab Khel 

District Lakki Marwat.

•i

0

\

i • . f

. (

!
1

i

C

!ii a-
iQ ...Proforma Respondent{s)

\r

CIVIL REVISION PETmONU/S 115 CPC AGAINST THE JUDGEMENT/ ORDER/ DECREE

DATED 30.03.2023 PASSED BY MR. HAMID KAMAL THE SENIOR CIVIL JUDGE, LAKKI

i

}

MARWAT IN THE EXECUTION PETITION NO...07/10 OF 2022 VIDE WHICH THE
J

■:

OBJECTION TO THE MAINTAINABILITY OF THE SAID EXECUTION PElTlTlON IS BEING

DISPOSED OF AND DECURED EXECUTION PETITION MAINTAINABliE.
I

! •

;

Ji V.-
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PRAYER IN APPEAL:

¥ . 1

ON ACCEPTANCE OF THIS CIVIL REVISION PEITlVlON, THE

EXECUTION PETITION NO 07/10 OF 2022 MAY kiNDLY BE

DISMISSED BEING NON-MAINTAINABLE AND THEORDER DATED:

30-03-2023 OF THE LEARNED SENIOR CIVIL JUDGE, LAXKI

MARWAT, MAY KINDLY BE SET ASIDE.

no Civir Revision lies against the impugned Judgement/ Decree/ Order and the 

impugned Execution Petition, then the instant Civil Revision Petition may be 

kindly converted into Civil Appeal.

Respectfully Sheweth:

Brief facts giving rise to instant appeal are as under.

FACTS:

1. That Respondent No.l brought Civil Suit No. 62/1-R of 2007 in which a partial 

decree to the extent of declaration was passed in favour o^'the Respontiunt Mo.

^ 1 and against the Petitione'S by declaring the appointments; of defendants No. 5
;

and 6 {Petitioners herein) as unlawful and the rest of suit "lyas dismissed dated 

li4.03.2013. (Copies of decree sheet and judgement of learned Trial Caurtare 

annexed as Annexure "A")

2. Both parties being aggrieved from the Judgement of Civil Suit No. 62/1-R of 2007, 

challenged it and preferred an appeal in the Court of District Judge, Lakki 

Marwat. The said appeals were dismissed dated 16.12.2013 and Judgement and 

decree of the learned Trial Court was maintained. (Copy of judgment and decree 

of Additional District Judge-IVis annexed as "Annexure B")

I

■s



■■■ 7 ! .
;
>

•• !
••

:i.7'
3. That Petitioners filed Civil Revision No. 45-B/2014before the august Peshav\/ar 

High Court, Bannu Bench. The worthy Bench while.disposing' of the saldCivil 

RevisionPetltion vide its judgement dated 29.09.2021 dismissed the said Civii
'j '' ‘ •

Revision Petition and uphold the concurrent findings of the learned Trial Court
'i. !'

and First Appellate Court.

CPLA Nb- 6435/2021, In the meanwhile, Is .also pending In the august .
1'. * ’

Supreme Court,;of Pakistan regarding the same matter at hand. (Copy of the 

CPIA Wo. 643S/':t'021 is annexed as "Annexure C")
( * t •

5. That the Rei.ipondent No. lin pursuance of'ithe judgement passed in 

Civil Suit No. 62/1-R filed an Execution Petition. No. 07/10 of 2022 dated, 

25.02.2022. The Petitioners challenged the maintainability of the said Execution 

Petition. That the learned Senior Civil Judge, Lakki Marwatthrough an order

1

.1

!

i

i
i

■•.i . •

4. That a

1

dated 30.03.2023 disposed of the issue by declaring the Execution Petition 

maintainable. (Copy of theOrderdated 30.03.2023 is annexed as "AnnexureD )

6. That being aggrieved from the aforementioned order of the learned Senior Civil
i i

Judge, Lakki IViarwat dated 30.03.2023, the Petitionersprefer instant appeal 

the following grounds interaila.

on

c✓:

a. Thiit.the .impugned order dated 30.03.2023 Is against the iaw, facts 

without substance, in utter disregard of material available on record as

GROUNDS:

/

'I
.,11 7-0

well iii utter disregard of relevant law point, as such, untenable in the
■:

r’ '‘S

/ •,
■ ■:

• ..M [eyes of law.1.4
b That 4e findings of the learned Court are the outcome of haste and 

without application of judicial mind andiiresult of misreading and non-

■ i ■ • .

, reading of the materia! available on file hence untenable, 

c. That the order of the learned Court is prejudicial to the interests of the

;
-;

i

.:'r<

1
i.-

!
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. Petitioners. The learned Court did not appreciate,the arguments advanced 

bv the Petitioners' counsel.

d. That the lea^ped Court, has graciously erred to make its own interpretation 

in contrast to the apex Supreme Court judgements is in excess jurisdiction 

which has caused grave miscarriage of justice.

e. That impugned order of the learned Court regarding execution of the 

petition suffers from material irregularity and illegality^ in 

jurisdiction.

exercise of

f. That the dictum laid down, by apex Supreme Court in

■ i
judgements has been misinterpreted by the lear:-ad Court and 

interpretation at her own is un-warranted,

That the iearnep Court has totally disregarded the facv that the judgement 

passed by the learned Trial dated 14.03.2013 and subslquently held by the 

First Appellate Court and august Peshawar High Court, Bannu Bench, is 

Declaratory in nature which is not executable as per the law.

numerous

new

§■

h. That the Respondent No. 1 has got no cause of action for the reason that 

when the suit was brought the Petitioners were'appointed on fixed pay 

and later on their status changed to Civil Servants by,Mir Azam Khan, the

then EDO (S&E) vide Letter No. 1796-1801 dated 

granted Ex-Po:jt Sanction and as a result the services of the Petitioners

08.05.2008 which

were regularized. In this regard, an entry dated 01.07.2008 in the service 

book was made regarding the Notification for Regularization vide letter
(

No. BO-1/1-22/2007-08 dated 29.01.2008. (Copies of ti^Je Letter No. 1796- 

1801 dated 08.05.2008 & entry In the Service Book dated 01.07.2008 

annexed as "Annexure E & F")

I. That the Respondent No. 1 had got no locus standi oncef declaratory d 

dated 14.03.2013 is passed in his favour and against thfupetitioners.

are

ecree ‘

I
I

ATTESTED
*. j.

Examiner to
DIsUict ^ S«-T.sion Jurtg&v 

Lakki f.'Urwat
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j. 1’^at the,instant Civil Revision Petition Is within time.

k. Any other grounds, with the permission of this Hon'ble Court will be

advanced at the time of arguments. V s.
PRAYER:

IT IS, THEREFORE, MOST HUMBLY PRAYED THAT ON ACCEPTANCE OF THIS CIVIL 

•REVISION PETITION, THE EXECUTION PEITION NO. 07/10 OF 2022 BEING NON- 

MAINTAINAGLE MAY GRAUCIOUSLY BE DISMISSED AND THE ORDER DATED: 30.03.2023

PASSED BY THE LbARNED SENIOR CIVIL JUDGE, LAKKI MARWAT, MAY KINDLY BE SET 

ASIDE.

•;

Any other relief not specifically prayed for and deemed appropriate by the Hon'ble Court

in circumstance.^ of the case may also be granted.:i ■
i

Dated: 15.04.202:i

4

through

I r\
...........'..,V|vA^ —
younas ali khan 
Advocate High Court 

Lakki Marwat

4 ‘
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O^ice of The District Education Officer 

Male Lakki Ma^wat
.;

■;

Phone Fax: (0969)533201, E'nciil: cin-shiukiiii;ohtH>,i\on\ 
wWw.faccbook.com/deomalc' Lakki, v/ww.tvviUer.com/deo_ni_lakkir-.

OFFICE ORDER;
In Pursuance to the Judgment cf Honorable Peshawar 

High Court Bannu Bench in Civil Revision Petition Bearing NO.45-B/20H Dated. 

29-09-2021, Execution Petition Order Sheet No.18 Dcited. 30-3-2023: of the 

Honorable Senior Civil Judge Lakki Marvvat and joint/unanimous decision of the 

committee held under :he chairmanship of the worthy Additional Secretary 

(General) E&SE Department conveyed vide No’SO (Primary-M) /EStSED/ 2-1/ 
Posting-Transfer/ 2023 Dated. 27.04.2023. The competent authority '(District 

Education Officer Male Lakki Marwat) is pleased to withdraw the appointment 

order bearing No. 16114-lh dated, 10-10-2007 in rerpect of Rioz Muhamtv.au 

S/O Muhammad Lab: Aterulzuit .GHS Mela Shmhab K.he! w;;h

immediate effect.

:!

J • 1

1
■!

U Strict Education Officer 
(Male) Lakki Marwat

33Ui-nk '7, .fi/O‘t/2023Dated.Endst; No.,
Copy forwarded to:
1. PS to Secretary Elernentary and Secondary Education Peshawar, Khyber 

Pakhtunkhv/a.
2. Section Officer (Primari''Male), E&SE Department Peshawar.
3. Director Elementary £’-< Secondary Education Khyber Pakhtunkhvva Peshawar,
4. Deputy ,Commis:iioner (The than DCO), Lakki Marwat,
T Additional Registrar PHC Bannu Bench,
6. The Honourable Senior Civil Judge Lakki Marwat.
7. District Attorney, Lakki Marwat
8. District Account Officer, Lakki Marwat. ;
9. Head Master GHS Mela Shahab Khei with .the direction for necessary entries

in his Service Book and stoppage of pay.
10. Riaz Muhammad S/O Wali Muhammad R/0 Mohaiia Mina Khel Lakki Marwat.
11. Office File .

\

/r-'k:
District Eaucation OTicer
(Male) Lakki Marwat

c!s
. •

:

I

http://wWw.facc
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IN THE COURT OF ADAM KHAN SULEMAN KHEL 

ADDL: DISTRICT JUDGE-II. LAICKT MARWAT

Civil Revision No
Date of institution........
Date of decision..........

8 of 2023
....18-04-2023 ' ■
...16-09-2023

Riaz Muhammad s/o Wali Muhammad r/o Mohallah MinaKJiel, 2. Dilawar 
Khan s/o Abdullah Khan i7o Village Mela Shahab Khel Tehsil and District

.......Petitioners

1^
i

Versus.
1.

1. Asaduilah Khjin s/o Yar Muhammad r/o Mela Shahb IClrel, District
Lakki Marwa’^iii................ ( Real Respondents)

2. Govt of ICPICthrough Secretary Education Pe.shawar
3. Deputy Conlrnissioner, Lakki Marwat ' / •

. 4. District Education Officer(Male),LalcldMarwat
5. Sub District Education Officer(Male), Laldci Marwat 
6.. Head Master GHS, Mela Shahab Khel, District Lalcld Marwat.

(Proforma respondents)

JUDGMENT.

1 sim to dispose off the revision petition filed by the 

respondent/petitioner No.5 &. 6 against the order of learned Senior 

Civil Judge (Judicial) Laldci Marwat vide which the execution 

petition of respondent/plaintiff Asadullali was declared maintainable
while objection of the petitioners/defendants was turned down.

2. Brief facts o f the case, as per plaint, are that plaintiff Nod sought 

declaration to the effect that he was entitled to be appointed in 

/ Education Department against the vacant; posts of chowlddar or 

laboratory attendant in Govt High School, Mela Shahab IGiel, 

^hereinafter described as the school, on the ground that his 

predecessor-hvinterest had donated his land free of cost for the 

construction ^etc of the school with the purpose in accordance with the 

prevailing that against the appropriate portion of the vacant posts
i, ‘

of the school, only his nominees shoiild''be appointed. That the
i ' • ^

yac^nci^S ol chowkidar and laboratory attendant were sanctioned vide

^9

O.:

■a.

;
:

■■1

i
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notification No.BOV/FD/2.31/06-07 dated 09..01 -2008 and on the
veiy second, day, the defendant No.2, who 

administrative
was entrusted-witit the 

powers only had unlawfully appointed the defendants 

No, j & 6 without adopting the proper procedure',. Plaintiff
assailed the 

<Sj. 6 on the said 

against the recruitment policy and 
therefore, prejudi.,nal to plaintiffs right thereto. The plaintiff claimed 

entitlement to tlie

validity of appointment orders of defendant No.5 

po.sts, being illegally effected

appointment as land owner. Several requests were 

making appointment of plaintiff to the 

post but they refused to act accordingly, the afore, the instant suit 
was filed. The plaintiff prayed for the declaratik of his 

and permanent injunction against the defendants and

ihey prayed for payment of the compensation foi' the donated land or 

restoration of the land, hence, the present suit.

extended to the defendants for
said

entitlement 

in alternative

3. Defendants were summoned, who appeared and submitted written 

statement. From the pleadings of the pa-ities, issues wci‘e framed.
Parties were given ^mple opportunity to adduce their evidence, to 

which they did and after heard arguments, suit of the plaintiff 
, dismissed by SCJ (Judicial) Lakki Marwat vide’ Judgment and decree 

dated 14-03-2013. Aggrieved from the

was

said judgment, an appeal was' 

District Judge, Lakki 
was marked to Addl District Judge-IV, Lakki NIarwat

filed by Asadullah etc before the learned

h4ar\vat which

and after lieard ai-guments of the parties, the appeal was dismissed 

vide consolidated judgment dated 16-12-2013
Riaz Muhammad

and Dilawar Klian (respondent No.5 & 6) filed
an appeal before the

august Peshawar High Court, Bench Bannu and the appeal 

disinissed by upholding both the
was also

conciuTent finding of learned trial
coui'L and first appellate

execution petition was filed by Asadullah defendants ^Iso

submitted objection over the

court vide judgment dated 29-9-2021. An

execution petition bei4 not inain4ina51e 

and time, barred, ho^^'eve,^ after heard arguments V counsel for the' 

^partie,.s, the learned ti-lal court ,SCJ (Judicial) maintained the execution

EDx
-7

.V-'

•nisiricl& ScssiO' ^ 
UUki Marvist
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;ipetition, vj^iile piea of defendants that tlie execution petition being 

time baiTe^j was turned down vide order dated 30-3-2023.

4. Aggrieved from the said order the instant revision submitted under 

section ! 15 of CPC by petitioners/respondents No.5 & 6.
5. Arguments heard and record perused.

6. Perusai ofAhe record shows that one ^iSaadullah etc had filed a 

dedaralory , suit against the respondent/defendants ^ and after full

•:

diessed, suit of tiie plaintiff was dismissed by learned Senior Civil 
.ludgef.ludicial) Laklci Marwat. however, the appointments of 

cielcndant No.5 l^6 were declared unlawful vide judgment and decree 

dated 14-3-2013. Aggrieved from the said judgment an appeal filed by

Asadullah etc hcfore District Judge, Lalcki Marwat which was marked

to Addl Disli'ict Judge-1 V, Lalcki Marwat ajid after heard arguments of 

the pai-ties,;th,e appeal was dismissed vide consolidated judgment dated 

16-12-2013, again Riaz Muhammad and -Dilawar Khan (respondent

No.5 & 6j fled a i-evision petition before the august Peshawar High 

Court, Bencli Bannii, however, the same was also dismissed by 

upholding,both the concuiTent finding of learned trial court and frsti

.appellate lijourt vide judgment dated 29-9-2021. Although Riaz
ii;'Muhammi|ji has filed an appeal before august Supreme Court of 

Pakistan, however, no stay order for; suspension of execution
■J . ■ ;

proceedings pending before the Executing Court/SCJ(.Tudicial) Laldd 

Marwat has been provided. Respondent raised two points before the 

executing court to declare the execution petition being 

maintainable and barred by law. The first objection raised by the 

a-espondents that petitioners have no ' locus standi for filing tlie
. • i '

execution petition and another objection that the execution petition is 

time barred under section 48 CPC.

Regarding the llrst objection, raised by the private respondents Riaz 

Muhammad and Diiawar Khan that petitioner has got no locus standi 

to file the execution petition. In this regai;d I am of the view that the 

petitioner Asadullah had:ffiled' suit for declaration, although to the 

^'''N^xlenl of his appointment, his suit was dismissed while on the other

• #

I.
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V

•I'

.!
'Ct
'ii.

i'
-i

5
■

cr
!'■

i
(■

-M'' r



/
/m

hand, on the strength of the said , suit, hisi plea for declaring 

appointment of respondent No.5 & 6 as unlawfi:was accef.ted and in
i*

the said judgment appoi'ntihent of respondents 5 & 6 was declared 

unlawful. Meanitig thereby that he has locus standi, to the extent of 

declaring appointments of defendant No.5 &. 6 as unlawful, which is 

intact up to the Worthy Peshawar High Court bench Bannu and 

executing court has rightly declared that Asadullah has the right to file 

execution petition to act upon the judgment dated 14-3-2013 of Senior 

Civil Judge, Lakki Marwat and of the first appellate court as well as of 

ihe worthy Peshawar High Court, Bannu bench as well in its letter & 

spirit.

S, Anotiier objection raised by the private respondent that the execution 

petition is barred by limitation u/s 48 of CPC. Although initial decree 

passed on 14-3-2013 by learned SC.i k.aklci Marwat. an appeal 

against tlie said judgment was dismissed on 16-12-2013 by ASJ-IV, 

Laivki Marwat and thereafter the revision against the concurrent 

tlndings of the trial court and first appellate court was also dismissed 

by the worthy Peshawar High Court Bench ^B^nnu vide Judgment 

dated 29-9-2021 and trial court has rightly declared that the execution 

petition fled by the petitioners is well withir time because if the 

period of three years be reckoned from the iVidgment o: worthy 

Peshawar High Court Bench Bannu dated 29-9-2021, then the 

execution petition ?s within time. Similarly, the' executing court has 

rightly issued direction to the concerned authority to declare 

appointment of respondent No.5 Sc 6, illegal a.ad'unlawful within SO 

days and the concerned authority in compliance of direction of the 

executing cpurt/SCJ (Judicial) dated 30-3-2023 ■'dde offee order dated 

28-4-2023'and withdrawn tlie appointment order of respondent No.5 

& 6 namely Riaz Muhammad and Dilawar Khan with immediate 

effect. As no order regarding stay/execution proceeding has been 

brought by the respondent/petitioners from the August Supreme Court 

of Pakistan under Order XLT Rule-5 CPC and Thereafter executing 

court ^sued proj:)er direction ’' to the concerned authority for
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withdrawal of appointment order of respondent No.5 & 6 being 

unlawful and the concerned authority in compliance of the direction of 

the executing court rightly withdrawn their order vide office letter 

No.3364-74 dated 28-4-2023.

9. In view ofUhe above, the order dated 30-3-2023 of the trial 
coin [/executing court is in accordance with law, needs no interference

• h'.' • ’

therefore, instant revision petition stands dismissed . No order as to 

costs.

10. file be consigned to the record room after necessary completion and
compilation.

Announced 
16-09-20:^

!

0-

A.dd Dist*icbJudge-Il 
Laklci Marwat

CERTIFICATE

Cenified that this judgment consists of five pages. Each
^pcessary^rrectio^page has bcen i'cad and signed by me after n

n.r-

1

stribtJud'ge-n, 
Laldci l^rwat.
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BEFORE THE KPK SERVICE TRIBtINfll PESHAWAR

S.A No 72023

RIaz Muhammad versus DEO (M) &. Others

APPLICATION FOR CONDONATION OFI DELAY. IF ANY.

Respectfully Shewpt-h;

1. That the subject appeal is filed in this hon'able Tribunal.

That due to the lengthy process of the case in the legal forums 

between the parties, finally R. No. 01 did withdraw 

appointment of applicant vide order dated 28-04-2023.

That thereafter too, the^matter was pending adjudication between 

the parties and applicant served the department till 16-09-2023.

That on 17-04-2023, judgment was' suspended by the hon'ble ^

court after dismissing Revision Petition on 16-09-2023.
f

That as per the aforesaid circumstances, the appeal} in ■ hand Ms 

well within time or if any delay exists, the same shall be condoned 

in the best interest of justice.

That the apex. Supreme Court held . time 

judgments that vested rights shall not be killed 

limitation and cases be decided on merit.

2.

order of

3.

4.
!

• 5.

6. and again in its 

on the score of

It is, therefore, most humbly requested that delay, if any, be 

condoned in the best Interest of justice.

MM ■
Applicant '

Through•i r
V.

Saadullah Khan Marwat 
Advocate

Dated; 03-11-2023
5
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I, Riaz Muhammad S/0 Wall Muhammad, Ex-lab attendant, govt, 
high school mela shahab-khel, lakki marwat (Appellant), do hereby 

solemnly affirm and declare that contents of the Application are 

true and correct to the best of my knowledge and belief.

\

.•

:
I .

>

;

1

I
J

•i
i



t !
X

j/ *«*- I(?)

x'

. i I

■'1^i_>'

I—iX^j
■^j

1?^

//
[/^ L;/.Met

V

------- @

/
rk/>'-<: o'X>^l'(. L.

■1

i(. 't^XXiXXXj/y'. ■

' iX’ opj Xjyjjj / 1 JXXj i(}yj Jo

" ■ ....... ......................................................................

I; JX^'^ ' ^jXiJ'J.jX'XI ifX-
'i-Vj I

MI__ •
• y

cJ-y
.<

jJ0‘'i^^'‘0‘:'yryy

A'/X:'''! ^X'^--^'- '^'-: ^ X-XlOl)^iJ

l^

>

■fiyX. »<:>.C-:A <- i
ij

6

6^^
/,V.-V y /JJ {C..

u'y.
I

•r'

J

y

3


