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The? appeal of Mr. Dilawar Khan son of Abduiiah Khan lx Chowkidar CiHS Mela Shahab 

Khei Lakki Marwat received today i.e on 27.10,2023 is incomplete on the following score which 

is returned to the counsel for the appellant for completion and resubmission within 15 days.

1- Appeal has not been flagged/n-iarked with annexures marks.
2- Annexures of the appeal are unattested.
3- Annexure C of the appeal is missing,
4- Annexures of the appeal are not in sequence be annexed ^serial wise as mentioned 

in the memo of appeal.
5- Five more copies/sets of the appeal along annexures i.e. complete in all respect may 

also be submitted with the appeal.
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BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR

N^-S^^/2023S.A.

Dilawar Khan DEO (M) & Others' versus
i!
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before the kp servicf tribunal. PESHAWflP■!

Appeal 72023

Dilawar Khan S/0 Abdullah Khan, 

R/0 Mela Shahab Khel, 

EX-Chowkldar, ,Govt. High School 

Mela Shahab Khel, LakkI Marwat .

f': h y! > t: r I ’ n t c h (u t; U ,-ni
uv u u i; <

Appenant(s)

ni.K';,' Nil.

Dated

Verses

1. District Education Officer (M) 

Elementary 8t Secondary 

Education Department,

Lakki Marwat.

i ■
.1- •

2. Director, Elementary &. Secondary 

Education Department, GT Road 

Hashtnagri, Peshawar City.

;;l

i:! ! 3. Secretary, Govt, of KP,

; Elementary & Secondary Education

Department, Civil Secretariat,

; Peshawar....................... Respondent(s)

i:l •

APPEAL UNDER SECTION 4 OF THE SERVTrp 

TRIBUNAL ACT. 1974 AGAINST OFFICg 

NO. 3353-63 DATED 28-04-2023 DF
ORDER

R. NO. 01
WHEREBY ORDER OF APPOINTMENT DATEn 

10-2007 WAS WITHDRAWN
10-

FOR NO LEGAL!
■

REASON.

i

Respected Sir;

1. That on 11-06-2007, Asaduiiah Khan filed suit before 

Senior Civil Judge, Lakki Marwat to appoint him as Class-IV servant 

in the school on the basis of donation of land 

construction. (Copy as annex "A")

the court of

free of cost for its



i .
2

'"I
2. That on 10-10-2007, appellant 

No. 01. (Copy as annex "B")

3. That on 08-05-2008, EX post facto sanctioned 

authority and services of appeilant along 

regularized. (Copy as Annex "C")

That the said Asadullah khan filed 

court to appoint him as such in the school. (Copy

was'appointed as Chowkidar by R.

was accorded by the 

with another was

4,
amended suit before the said 

as Annex "D")

5. That on 20-09-2008 and 06-10-2008; 
submitted written

department and appellant 
statement before the court concerned by denying 

the claim of the said Asadullah Khan. (Copies as annex "E")

6. That on 10-11-2008 appellant submitted application under 0-7 R- 
11 before the court to reject the plaint of Asadullah Khan
complainant. (Copy as Annex "F")

7. That on 28-01-2009 the learned

R-11 and rejected the plaint of Asadulalh Khan 

as annex "G")

court accepted application of 07 

complainant. (Copy

8. That on 10-02-2009, complainant filed Appeal before the court of 
District Judge which 

annex "H" &. "l")
was too dismissed on 04-02-2010. (Copies as

9, That on 26-04-2010, Revision Petition was filed before the High 

Court Circuit Bench D. I. Khan by the compiainant to set aside the ' 
judgments of the courts below and then remanded the same to 

Trial Court with direction to decide the same in accordance with law
after recording pro and contra evidence. (Copies as annex "J" & 

"K")

::

.1

10. That on 14-03-2013; the Trial Court decided the 

recording evidence. Plaintiffs suit (Asadullah
matter after

Khan) regarding 
entitlement to the appointment on the subject post and recovery of 

compensation of the donation of land was not substantiated / 

was declared asrejected, however, the appointments of appellant 
illegal and unlawful. (Copy as annex "L")
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11. That on 13-04-2013, appellant filed

District Judge, Lakki Marwat to set aside the
appeai before the court of

impugned judgment 
and decree of the learned Trial Court and decree the suit in favor of 

appellant as prayed for which appeal was dismissed on 16-12-
2013. (Copies as annex "M" & "N")

12. That on 27-02-2014, appellant and Riaz Muhammad 

Petition before High Court Bannu Bench for 

judgment and decree of the courts below which 

29-09-2021 by the hon'ble Court. (Copies

filed Revision 

setting aside the

was also dismissed 

as annex "0" & "P")on

13. That on 25-05-2021, complainant Asadullah
I

Petition to honor the judgment dated 14-03-2013
Khan filed Execution 

which came up
for hearing on 30-03-2023, where appointment order of appellant 

was declared as illegal and un-!awful and directed the authority to 

issue Notification of removal of appellant from 

the order before the court within 30 days of the 

order. (Copies as annex "Q" & "R")

service and submit 

receipt of this
r: ■

14. That on 15-04-2023, appellant filed Revision 

Execution Petition of complainant Asadullah 

maintainable. (Copy as annex "S")

15. That on 28-04-2023, order of appointment of appellant 

withdrawn by R. No. 01 which order 

Service. (Copy as annex 'T')

Petition to declare 

Khan being not.i:

was
was received through Postal

16. That receipt of the said order, 
representation before R. No. 02 on 26-05-2023 which met dead 

response till date. (Copy as annex "U")

17. That the said Revision Petition 

and judgment dated 30-03-2023 

09-2023 the said Revision Petition 

Additional District Judge, Lakki Marwat. (Copy

18, That on 20-10-2023, appeliant submitted reminder before the 

authority to decide the representation of appellant in one way or 

the other and to also reinstate them service. (Copy as annex "W")

Hence, this appeal, inter alia on the following grounds:

on appeliant submitted

r •

came up for hearing on 17-04-2023 

was suspended. However, on 16- 
was dismissed by the learned 

as annex "V")
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grounds.

That appellant was appointed at the said post in prescribed manner 

and served the department for considerable time.

That complainant Asadullah Khan first filed Civil 

Senior Civil Judge

compensation of the donated land. No claim 

appellant.

a.
I

b.
Suit in the court of

Lakki Marwat for his appointment and

was made ever against

That in the subsequent suit whole theme

changed by impleading appellant as respondents. Here it would be 

not out of place to mention that appellant 

the post of complainant Asadullah Khan but in
j

That the court|s 

case

the available record was

That while issuing order dated 28-04-2023, by withdrawing order of

appointment of appellant with retrospective effect Is not jukified in 

any manner. Nether any notice 

enquiry was conducted.

c.
of the matter was

was never appointed at 

open merit. '

d. never took into consideration this aspect of the 

and appointment of appellant was targeted for no legal reason

not appreciated in its true perspective.

;i
;! ■■i!

e.

I
was served upon him nor any

f. That appellant served the department till 16-09-2023 and

account of illegal withdrawal appellant service was redundant with 

maiafide.

on

g. That the said post is still lying vacant with the department.

It is, therefore, most humbly prayed that on acceptance of the 

appeal, order dated 28-04-2023 of R. No. Ol' be set aside and
appellant be reinstated in service with such other relief 

deem proper and just.
as may be

•i

Appellant
./

Sa^tf’H-ak.Khan Marwat

Through /

Arbab Saiful Kamal

Dated: 26-10-2023 A <==—rr«-----Amja'd NaWaz
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C_ERTIFICATE:
j

As per instructions of my ciient, no such like Service Appeal has 

been earlier filed by the appellant before this Hon'ble Tribunal.

/

Advocate

i

affidavit

I, Dilawar Khan (appellant), do hereby solemnly affirm and declare 

that.contents of Service Appeal are true and correct to the best of 
my knowledge and belief

1
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DEPONENTc
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V- OFFICE OF ixiCUfiVB DIST7^icf &FFT^E^..‘SC^

As'alijDrove'd by the comp'etent atithbrit^*, appolHtHient of the beloVv fec'i tWss Vs
^y- ,; iTereb':^ ordered' of Rs 40'0‘()/- p6t rhdnth; Ih tft'e Sdiidol SHtiWh ngUinst biS ftaMb in tH'e til‘tei*est of

piibhb servl'cb wifh' iitirriediate' effect with the following tcmis arid 'cbhdilionS.

S.No' Na’ihc' «§: fal'i^r name aricl 
_;_________adciress_______

^ iMr.DiTawla? Khan s/o ^ ,
.Mr-Abdulloh Khan ,H/0 (As per Chowld.de|r GHS Mela against k
‘vj.lljMela Shahab KIj , . • , Shahab Kl.inewly cr<i^

^\ ^ ■'/ —

1. TiV(i. ti'jJjJo'intriient jias bedn Wade purely dh contract basis and eSH be feltbihaW’d Shy lime ;
, iyithputanknotfeo; . ■ . . . i- .... .j

i. fl^dir^ pay ^P^’OV-. and^wi'ji be fenfjjred aS admisSible.'iindef KiilL
3. TiheiV yyiTI tw ffi^^lei^^dM^ilktions aRpli49l5ie,jfiBtr! hlieio;(^me ,,,
4. They isyiirecjed to produce health and ag^ certificate from the medlcdl Superintchd'erit Dl-I^

si'idi-*; .'i-.'-'V.bf ''ii .
5. Charge fepdii sliduld be subhlirted to all edneerned.

f. -u■ Ddte of birtli Design:

, *.

(Alt a M i I ii Ii. i^ji 
Exfebuiiyd. Di^lnct .-.
Schools & LitemB^ Likfa l^arwal 

l yo
Dated Lakki the 10 /10/2007

\

....................... . . .
lEridst; N0.1.6.1ib5>7O. /U6/Estab’:
Gopy;r6r ;nf6rrnati0'i\„tp^^'®-"' • •
1Disit Go' ordin'atioh bfficer Laldci^Marwdt 
2.'. pistrtc.t.Accounts OfficeV Lakki! MarwHt 
3‘J I^Kbiefb!fficer;CMii4oc,akpfijed.^ '
4-: Mddittd,.SLjpeiiihteride'ntDHQ LaJdci Mafwat 
5?. Kcattma^ef .scHopiyconcerned
6. Candidates Goncefnedirvv

! \‘V . • .kl
I

l(.
1, ,•i

‘I

I

!

'ScHools &. Literaej' Lafdd Marwot
' k>

!•

i
iI

1
I)

iI r j

EAPO'i^Vap'pofiitiTifeiVt.dOc

■'f
•ir-.

J

I

I

I

I
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\

Executive District Olflc^ Schools & Literacy ^
Dtiparin fill Likki ,VI;ir\v;ii

V i r-, .

, ^ % ■ : I 
i
■ *>>■#

;
1
1

1f «. •.
I httr: MI

oyriOK o«nniii»
Ii)p«n nth lapitBtntttl tn tr

• rtict tr4trR btarlnr PnintirtBi '^o/'^o/vy
• l)A 1616^0 amtoi 1®/lO/?OOV,«U" tt 1 •<: Jt tf
-etjdure »b iiueufclvfl DlntrirL j
"LOOK APTHR* thff underBlp.ne*! h»n bff»n p]9tB«d tt tr^.trd 
the *kX«»?*OCT 3^A0TQ UAPCTlOh* In ftvtur tf xh^ ft) I tv] re

I I '
tpptlnt«eo io the best Interest tf publle ntrvlce vl*h 
retrsfipeitlve off act i.e 10/lO/?f>C7.

I^rtf}-

i *. T

1

D.re.rtD{/Father* B heat Deolgni riace tf rontJog
1H;r«Riat MuliiBnad 6/0 

Hr.Vall Mulioanad B/0 
KtbiMina KheloLakkl- 
Kervat.
Hr.Ollawar Khoin 6/0 
AWiaiah Khan 1 "

e Mela Bhahab 
aUcl Maj'vat*

1 GHa Hela 
Chahtb Khel

Lab AtU 
(Flzedt)(

2 Ohawlddar
(Fixed)

OHB Hell 
Shahtb Khel

t

R/0

Sii’i

ESSils I ta tbia ailFaob aheuld be Ba<laReoeflutrT wUy 
the Barfioe laa
caBceimeli

.TJTtmiu ji ill); «7® TKTf? If!

( Kii oiM mu ) 
Ixeentive l>istriet Ofriear
(8aliftlJ/£lti}L«kkl Karvat

1 •

Satai LaUd tha tF 7 / #5 /2—a.
:

IbdsttKa
. I 10ap7 ta tHa t-

(1) Plreetar flobaola k Idtarae/fim / Yaahavar.
' (2) Blatrlet Oatr&:LBatlaB •ffiearvLakkl Kamat • 

(3) Dlatriat A4taai|^A Of£laar»La)ckl Haxtfat#
W BaaAaiaatariQHfl Mala Bhabab Kbal(Lakld Maxutt. 

alMei^ smeaxiaA#

»

I
I

I i

(: ;
imear
Marvat

; t\

0

»

t • ; V;
:

j;

• ,. .

■

A. j .• - 1

I

I
I
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'c: BETTER COPY

EXECVrWE DISTRICT OFFICE SCHOOLS iJc LITERACY 
department LAiaa MLARWAT3

■;

DateRef;
:i

nrrxCT. ORDER

Ead.t tSTm4riS“irST«“i6ie5jo duid 10a0.200j^^

accord the EX POST FACTO BiUSlTION m favour of the following 
appointees in the best interest of public ser^ce with retrospective

effect i.e. 10.10.2007.

:i ••

i

• I

ol; Remarksplace
Posting

D^ignS No Name/ Father name1

MelaGHsMr. Riaz Muhammad Lab Attdt 
Wali Fixed

1. Shahab KhelMr.S/o
Muhammad R/o Moh 

Khel LakkiMina1

,Marwat
GHS . Mela 
Shahab Khel

GhowkidarMr. Dilawar Khan S/o 
Abdullah Khan R/o (Fixed) 
Village ela Shahab 
Khel Lakki Marwat___________

2.1

----- -77

Note; , , , , .
Necessary entry to this effect should be made in
other record of the office concerned.

the service Book and
'i

! Mir Asarh Khan 
Executive District Officer 

(Schools ijit;) Lakki Marwat

Date Lakki the 08.05.2008.Endst No. 1796-1801/- 
Copy to the;-

1. Director Schools & Literacy NWFP/ Peshawar.
2. District Coordination Officer, lakki Marwat.
3. District Accounts Officer, Lakki Marwat.

GHS Mela Shahab Khel (Lakki Marvat)4. Headmaster
5. Official Concerned.

i

Sd/-
Executive District Officer 

( Schools Lit;) Lakki Marwat
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Annex* ABGJ3>
The impugned erder is illegal may it ■be^'pasBed;}

comes within the miiaehi£B'fV*^'‘.:k
'•M

• in good-faith, prima facie 
S»2'19. PPG for which the appellant hereby reserved . his

t

:
right to move the proper forum as such.)I

GRO'UNBS :-i

. The impugned order/decree is patently 
against the law and facts nf the case 
and’ therefore, the judicia:. approach of 
tne learned cJ"7' does not deserve'approval

B. There is no concept under 0*7 r 11 to• 
reject the ’suit•.

0. The learned trial.judge has not been gone 
through tlie record and file of the case 
and mis-.understoccl the •^'^elie.f' claimed by 
the plaintiff in piirt(a) -declaratien with 
coneeiiuential and in'part(b)an alternate.

i

.'A: ; •‘S
(?

i : (4

•Q. The learned trial judeie'has wroagly follo- 
wea and relidd the j ud^eiiien. of the A^gusU 

court in the last Bcntejnce. of .cit
ation ' c ' ; "we, therefar.ct oveii-ule this , 
practice prespeotivelv'* as well as of the
sentence; •' whithin tie framework of the 
law tO’ create a margi.i- of I'REPERENCE 
those *h® make .such grants'*.

E. The learned trial judge N®*7 has^without 
exercise of judicious mind ignored the 
Relief at part (_a) for declaration of- the 
appointment «f Respondents N^.5 &6 illegal 

-as well as tLM,e .relief in parj-.(b) in .alter- , 
nate for payment i)f cest ef la/(^ donated & 

bg*- rejected the suit illegally , di«cuaBihg.,.,otily 
about the »consequential relief' in part^^a) 
in its impugned order.

AtrestE*

SiotViaiwtvoiv

N.

F. The learned trial judge No.7 hsis exercised ■ 
hia judicial power in aid of ccirruptibn. 
transgress of power and misuse of .officiai'

>

>1

r=spo«de«'f
and also'the trial j udge';no , 7'■

, provision of cp6-1908. :;'^S
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IN THE COURT 01- MR. MEl-IMOOU-UL-HASSAN KHATTAK 

ADniTIONAL DISTRICT.IUDGl-:-l. LAKKl MAIUV,01
';

80/13 of the year 2009
............... in.n2.2()00
..................0‘1.02.2010

Civil Appeal No.........
Date of the Institution 
Dale of the Decision..

Asadullah K.han sun ol'yar Muhammad rcsidcni of
AppulianlVillage Mela Shahab IChel,...

............ Versus
The District Govemmenl through D.C.O, Lakki Marwat 
and others Rcspo.iJcnls

JUDGMENT

This appeal has been directed against Ilv7 decree/ order 

dated 28.01.2009. passed by the then learned Civil ii;dge-.7, Lakki 

Marwat. Mr.Abbas Khan, whereby suit of the plainlif'r/ appellant was 

rejccled under Order -7 Rule-! 1 C.P.C.

Facts in brief of the case are. lhai plfiimilT (appellant 

herein) brought a suit against the defendants/ respordenis lor declaration 

In the cffeei lhal his predeccssor-in-intcrest har transferred landed 

property in favour of Education Department for conslnietion of a school 

free of cost vide mutniinn No,'8929 attested on 09,08,1972. whereupon 

now Government High School. Mela Shahab Khd has been constructed 

and that it wa.s agreed between the parties and that he or his nominee 

v^uuki. he cnipluycd as against C.'lvi.ss-!V post cic.. luii ii.stead ih'crcof mid 

- in violation of the said agreement, the appointments of defendant No. 5 , i '

and fi has been made by the defendants chowkidar and laboratory 

.... attendant respectively, which is against the policy and i.s thus effective 

upon his rights, and therefore, prayed to declare such appoinlmehls as 

, unlawful and of no legal effect, by giving proper relief in his favour.

' Plaintiff also in alternative prayed tor award of 

.compensation of the land, donated by him for the said school.

Suit of the plaintiff was controverted by the defendants 

and submitted an application for rejection of the plaint under Order 7 

Rule 11 C.P.C-fur wiini ofeuuse of itclion on the grounds that the suit of 

the plaintiff is not maintainable-, as donation of land for construction of 

school in lieu of employment is illegal, which agreement is not 

• enforceable.

i:

.1

1
. J

•)

i

' That application of the defendants was accepted and the 

plaint was ultimately rejected by the trial court vide its impugned order.

■, ATTESTED- appeal.

, Eiai.nlnorio 
Di5irict.ii Session J.udga

bskki ivi.^rwat
Add!: Dlsd: Jii ige^t
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•4 ,U was argued by the learned counsel for iheapiielhintlhal ■■ 5

is piuemlj: Ligainsi the. Um and ittels am) hui- 'I'.hi 
roach and iherehy ignored th?: • :!

jhiifimignechprdcr / decree
;:%bn'pass6d without applying judicial app
Jlliefs^isought by the plainiilT/ appellant, thus the impugned order as

"" " ■ 'on the other hand todhe contrary, the learned counsphlbr pUgi

' .feisrespondents fully defended the impugned order / decree ;ahout ■ ^ e
■::':,ri;ejeclion^ofthd plaint and argued that the plaintiff had.though transfemed

of Education Department of construction of

I
■i

not : i.;

riI

■ r

]■

1*Sis \andcd.p^^^ in favour 
■Jchbo!,free;of cost, but no agreement inin written form haas been executed t
:Wecn. the ^parties for the provision ofClass-lV posts to him or to his'

loo. if there was

1:

any agreemeni between the, 
cannot be enforced.

■ '.nominees.', and.,otherwise
'parties in.: this regard, even ihen.'such agreenient

declared so by the Hon’ble Supreme Court of
I

•being illegal and void, as 
Pakistan ip its verdicts reported in 1993 SCMR, 12117 and 1997 SCMR,

: r—

855,
That so the suit of the plainiilT has been very rightly

is'wellrejected by the trial court through its impugned tirdcr, tvhich

.'VeaSoned'and requiring no tnlerfcrence, 
Having heard on both sides and on going though the;

ii revealed that admittedly plnintiff hu.s 
in the Govt. High School. Mela Sluihah IGiel,

available materia! on record, u

uglu for his employment
of providing iheir landed iiroperly

the basis of merits nnd has pleaded mat under an
of Education

so
free of cost for the said

on nccount
school and not oi'^ 
agreement, his predcccssoi 
Department through the 'above

construction ot Govt. High

iransferred the land in lavour
09-08-1^72mentioned muUilion dated

School subjeel to cundiiiun that 
in the said Slchool shall he made

• for
appointments against C!ass-!V posts

will and that instead thereof respoiulcni No . 5 and d arc
according to his

>■

the said posts tu.d therelore, there is t, breach of agreement
, but fmitly no such like •

a H appoiniecl'on-
•4 ,•

■■■■i I

*" u»
and souyhl' cancellation of such nppoinlmenLs

form has been produced by the plaintiff / appetUini
agreed between llte parlies, but however if

mT'
■ W 1 agreement in written

to' reveal that really it was.so
■ 'O' it:is supposed the .existence /.execution of the alleged agree,neni.

reasons, l!mi agreement to iransfer

l|i
ii; OVLMl

p.
lOwIt--

d 'V .then it cannot be enforced, for theI in the nature of .sale of publiciaaid inlconsideration for employment was
/office .ind such agreement was illegal' and agaiU the public policy, 
Sbjr,g|tby section 23 of Contract Act IB72 and s[,ceinc perlb,-,nance hi ;.! fv■!>

la ft

hi \I• lliaiiSlife.:: .'hf -f-

'^1-lb;
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reportc-i in i993

^ i;.,
whereof, couldn’l be granted, assuch agreement 

SCMR,1.287 as well as 1997 SCMR, 855.
So for as the other alternate

1
■ Hi

claim of the plaintifl /

ion of his land is concerned, it isappellant with regards to compensation 

held that he is e.stopped under the law to’
irahsferred his landed properly in the year

claim for such relief, as hisI

1972 in •t •

predecessor had
with no condition.free of cost.favour of Education Department

of such-transfer, theafter lapse of about 35 years
of compensaliori of the land, or for

precedent and
plaintiff cannot claim any sort 
demolition olsuper structure ofthe School. .

now

r'

the above refened dictumsTherefore, having reliance on
, 1 have reached to a Firm conclusion that

cause of action in respect ofthe claims, being sought 

rightly rejected by the trial ccnirl

of the august Supreme Court 

plaintiff has got no ' 
by him and that his plaint has been very
through ilsimptigned order, so as to nip the evil in

Resullmttly the appeal fails, and hereby stands dismissed.

•>

the bud.
' 1

?

With no order as to costs.
■ File be consigned to the record room after 

completion and compilation.

Announced.
04-02-2010

1

its necessary

:

•-rr: ■

^ - .
(Mehmood-ul-Hnssan Khattak) 

Addl; District .iudge-1.
Lakki Marwal.

;
i rF-RTlFlCATE:

of three (03)certified that this judgment cons.sis
checked, corrected and signed by ■ me

• ^ !i ll is
Each page has been

!! ■ pages,
wherever it was necessary.

—2^
!!
• ! Addl: District Judge-I, ; 

Lakki Marwat.

, Appifention rocnlvnd on—/ 
e^pylnfi Fco doposiinri on.—— 
judgirtf? It, rucc'iv&d foy:opying,-! 
No. of —

iSr'V^ I ATir-E:.sTao
1

/
Copylna Fdc>^...n

-j ‘.iJrgejit Tee,

' C.'.''py'Comp(eh>dX'n..,..^..r,.JVv.:- 
. Copv Lfiitivsreti L'n..,„u» 

of examlhef ......
'■I . ■

. Examiner to 
Dl5Vlct&S8Ss,lQniJudg0.

,,UkWMai?«at
;

*
1

'^5 i
■li.

; ;
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1;
t;

.X/i/201D i;
Civil Revision No.

'
.ASadullah Khan S/0:Vaf :NW!iannn1ad
[R/O Melah Sha:haE; KHei, 
tehsil &. .DistriGt. Lakkl: Marwat...

>.
y

i;.i

I ■
1 i:

Petltiioner. i-
!■

’r
i‘.VERSUS:

,1) The Disttrict Govt:;: through
DCO Lal<ki MatV/at..

2) Executive ,District Officer, '(S,.8l L) Lakki Marw.at.

'3) The District Officer (S&L)Lakkii MarWat

4) Headmaster G:.H.S..Melah Shahah Khe'l.

5") Diiawar Khan S/0 Abdullah Khafi, ChGvvkidar on 
contract, GH5 Melah Shahab Khel, Lakki Marwat,

6) Ria'z Ahmed S/0 Wall Muhammad, Lah Assistant; 
GHS Melah Shahab Khel.

7) Assistant Co-Oridination Officer 0/0,^
DGO Lakki; Ma.rwat

8) Mst. Murritaz Begiim Widow,

9) Taj A!i Khan.

10) Harniduilah Khan.

Obalduliah Khan.

Fatehuliah Khan Sons Of

13) Mst. .Za]bun.N.lsa.

Mst. Za.itun Nisa.

15) Mst Khairun Nisa.

■ Mst. IFarmdn; Nisa.

!
i-

:

y

fi

.Real Respondenfes. .1

>v/
. 11)

ry/\

.12) O'
s?

14)

16:)
1

j

t' "
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■ ii:Mst. Rakhtun: Nlsa.i7)
1:'••. n 1:

:

18) Mst. Naeem 3aha. V

Mst Khursheada, Ds/Q,
Yar Muhammad,/'Rs/O Melall Khei
Lakki Marwat...

19)
li>• •r.........Profarma R'esponderttg..
s
'j

!
ii

I

i:. RB/isMM PEtrrmw against the j;y©GM;EN:i7 :
■ DECREE/ ORDER DATED 04-O^^‘2:0;W> PASSED BY' 

ADDITIONAL DISTRICT JUDGE-i: ^LAKia MARWAT ;|N.
I CIVIL APPEAL NO. 80/13 OF 200.9 VIDE WHICH 
; APPEAL FILED BY THE PETITIONER AGAINST THE 

JUDGMENT/ DECREE/ ORDER DATED ,28-01-2009 
: PASSED^ BY CIVIL lUDGE-VlI LAKRI MAR^AT^ .IN 

SUIT NO.213/1 OF 2007 HAS BEEN DISMISSED.

PAYER:

i;

On aGceptance of instant Civil Revisidn, toth 
' the Impugned Judgments/D-eGreSs / Orders of 

the courts, below may piea&e bk set aside and 
the case may he rem:a,nd.ed .back, to the. trial 
cou.rt: for decision afresh alter recording of pro 
and contra evidence of all the contesters to 

the ehd.s of justice w.ith cost throughout.
•.T.%^. -V' secure

00'*'Respectfully .Sheweth:.-

Brief facts giving rise to instant revision are .as under.

FACTS:-
1) That in the year 1972 the p.red.ecesSorih interest &f 

the petitioner and proforma respondents donated land 
measuring 2 kanal With possession to' the education! 
department for the construEtlon of; High School iWlth 
the commitment of the offl.cial re-apondenCs that. ;a:ll, 
class IV vacancies will be given tp the donor In lieu of 
the aforementioned ddnatlari but sUrprlsingJY the : 
school was constructed In the year 20,0/ and the

i i

!

la"!' •
.b'..V •
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petitibner was astonished to know that strangers 1>,e. 
respondent N'o.5 .& 6: were idfetly iiappovnted therein 
against the class-lV yacanoies: henGe Gommltted 
breach: nf trust vyhiGh was Ghaiienged through the sylt; 
No'. dated. kd ■flthbut/friming '.pf :
issues and reGordlng of evidence) the^ suit was 
dismissed. :under Order 7' .Rule 11. liy OiwiI ludge-VII ’ 
Lakki Marwat vide iudgment/Oeoree/ order dated 28- 
.0l"200,9t (Cppies of Judgment/ iDedreei,/'order dated 
28-Ql-20Q'9-,. plaint^, written statement'^ and appllcatibri 
under prde'r 7 rule 11, are atta,ched. as .a:h:hexiare“A,. B>
C 8t D respectively).

2) That being aggrieved of the. Judgmerit/ Decree / order 
of the learned Civil Judge petltipner filed an appeal No., 
80/13, of da.ted 10-02-2009 which met the same fate 
and was dismissed vide Judgment/ Decree: / order 
dated 0,4-02-2010 passed by learned Additions 1 DlstHict 
Judge-I Lakki Marwat. (Copies of J.udgmeht/ 
Decree/order dated 04-02-2010 aiongwlth appeal are 
attached as Annexure E & F).

:

i:

!■:

i;

3) that being aggrieved of the: afo;rementiGned Impugned 
Judgments/ Decrees/ orders, petitioner, approach this ^ 
hono,ur.eb]e' court: on the following grounds .amongst A* 
others inter ajia:-

;w-n{l\Pc'.W7'7(>o-
GROUNDS:-

W"1) That both the impugned Judgments/ Decrees/ orders of 
the courts beiow are. against the .law./ facts and the out 

of haste without appilGation of jiidicial mind &.
the rnat(2rial

\:

come
result of misreading and nonreading ot 
available on file hence untehabie,

That the valuable rights of the petition sr. is involved 
and has suffered Irreparable loss, .hut knocked put on 
technical .ground: which is: against the :fund.aime.nta| 
principles of natural justice and :on this score, alphe 
both the impugned judgments/ d.e.crees/ orders .deserVe 
to be set at naught.

That learned trial court has gracibUsly erred to accept 
the applioation of defendants: under Order 7 :Rule :ll, 
likewise lower appellate court :has; maintained, the same.

. judgments: /decrees / orders of Civil .judge: although; :it '

2)

3)

i
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4^
5

I4

< I

dear case of interference in. exercise of ap.pei.lgtewas a 
junsdictlon,.

4) That thougl' the petitioner did hot appear in tite'
; competition but that; is not the repyifement and difect ; 

appointments were made without any pu.bliGatjon/ test/ 
interview and if that be considered the cfitefia than 
case of the petitioner is .on beEer footing be.ifig the 
donor and better qualified then one of the appOMee. 
l.e> respondent No. 5 ancl the learned .courts below 
were, supposed to record pro &. cbhtfa evldenGe to. 
reach the just and fair conclusion but the main suit was; 
dismissed in haphazard manner and denial of such, 
alienable right of the petitioner has caused gra.v.e 
miscarriage of justice, hence needs interference of this 
august court.

5) .' That position of the petitioner as donor has already 
been admitted, by both the courts beiow has giyen birth 
to cause of action and its denial is colourfu! exercise of 
their respective jurisdiction and is nullity in the eyes of 
law.

6) That the Question involved in the case is. a question of 
fact, which Was to be determihed after recording prO' 
and contra evidehce, of both the parties but both the 
court beioW' exceeded the juriSdlctiGh vested In them

■■■■■■■'= ■ ' ...... and caused grave miscarriage of justice hen.Ce: needs
interference by this: august.court.

That the impugned, judgment ./decrees. /
^ learned trial court regarding aGc.eptance

urider order 7' rule 11 and dismissal of 
lower appellate court Is based pn co 
surmises and in ho; way tehabie..

That the impugned judgm.ents ./.decrees / orders, of the 
learned courts below suffers from material Irregularities 
and Illegality in exercise of jurisdiction.

That the. dictum of apex
interpreted by both the Courts below whioh Caused 

mi sea rf I ag e; of j ustice.

!

:•

I
I
i;i:

<r‘-. orders of the 
Of application 
appeal by the 
ijectures and.

i

8)

court has been, rrilss-9)

grave

.!

il
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10) That any other ground with the permission of thiS; 
honourable court will taken during; the Gourse: bf 
argument OR’the petition.'

It is, therefore, humbly prayed that on raGeeptahce 
of this Revision Petitiph/ both the impucjri.ett 
Judgments/ pe.Grees / orders may please be set aside 
and the casf be remanded back to the trial couri; for 
decision afresh after' recordihg of pro and contra: 
evidehte of all the ebnteste.ns to seeiiire the: ends of 
justice with costthrougho.ut

Any other relief not specificaily prayed fbr arid 
deemed appropriate by this honourable uourt in 
circumstances of the case may also be granted, to the 
petitioner,

:
■;

. . ^

' •

Dated ;.A<i'/0^/201.0 Petitioner

;

Through

Abdus: Samacl- Khan :Marwat 
Advocate Peshawar.

£?i3S5- f //
: Gertlfied that no su-ch like revision petitio.h: ha;-; earlier .been 
: 'filed by 'the petitioner aS per instructrori of ,mv cilent: before 

' this honourable court. .

Certificate::

Advocate.

1

r
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ilsAjudgment sheet
IN THE PESHAWAR HIGH COURT,;

[Judicial D.epariment)
of -------^

•JfAV

n
^.. P>- - i^/o 1,No.

io/(i.;{WT VJTv ] I ° ‘
J

.nJBGMENT

^ %^ rh .u. - ^Date of hearing
i> i.

Appe

* •Jp^epririHftnt7^:/<‘^•1 u;>. ii!
pi^:dLAA^^ ?:

<VTii,"^4 ill/■'•■<>, i
AsadiiilaiiThe petitioner«RAn. J.^

Kh'^

judgment'/order 
0islrictajl4geJv La5ki;M^at'«Kerebythe appeal-ofthe 

peEtiDiler ag^st the jnagment and decree dated 

28.oi.20'0'9 of learned Civil Judge-Vll

i-
Ha'S filed the^ present revision petition against, the 

dated p4.2i2.PiO of Ve^ed Additional
ii

Il,;.Lakid Mhrwht was;

.dismissed..

the instanl| revision .The facts’ giymg nise^ to2.
that te petitioner filed a aUit 

?he effect ffiat
petition,: in briefs are

against the respondents for declaralion to

had transferred landedhis predecessor-in-interest

property in- favdiat 

constmction of a

!•
;of .EdUGation , Depar.tment for^

school free of cost vide muta.ti.Pn 

:09:8VIP72 and :it was agreed 

parties -that employment, of Class-IV post 

uld be given- to the petitioner but: instead, respondents 

No.5 and 6 have been appointed which Js, against, .aie

Noi8.929 .attested .on

be.tween the

VJO

;

I

: I-

vjist ^
-d-' ■■. w

I



-K'
P:<
•i^3Z
•IPI •-:2- lii

!
be' declared, as tinlawfdl and of no legsdpolicy arid may i;

V

effect.

The respbhdehts submifted.^ .application-for^ 

rejection of the plaint under Order VH Rule 11 C.P..C. 

After contest, the application was accepted by the learned 

trial Court and the plaint was rejected vide;judgment arid

.decree dated, 2,8.01.2009. Aggrieved Irdm, .'the saine,. jhe
1

petitioner filed appeal. No..:8G/13 of 2009- which was 

dismissed the leafrifed AWtipnEd District Judge-I, 

Lakki Marwat on ;03..02.2010. -Aggrived ;irom the 

XQncufferit findingBi the: petitioner has lodged the. prescrit 

.revision.

3.

;

I

:I
i

;

;
Mr. Abdul Samad Khan Marwat, learned 

Counsel for the. petitioner .contended that in die plaint,, 

the appointmeht pf respqhdehta was; .chailengs d on the 

:other grounds as wdll. that the pstrwefesanGjdGned bri 

,09.10.2007 but neither .any advertisement was 

the petitionerwas .given an opportunity to apply for the 

S.aid post :ahd., the dame: were filled Up within one day on, 

10.10.2007 withbut ’ahy apprOyal: from Depar.tmentai 

Selection Gommitteci under the rUles; .and poliery' of 

Government. He further -submitted, that as. .rau:ed 

questipns: of law iaiid faet's were :inydlyed, therefOrey the. 

same were redufred to-be decided, after recor^^^ pro and 

contra evidence but both the eourts: b.elow rejected the’ 

plaint of the .petitioner wrongly and illeg^ly by ignoring 

the fact that from, the averments made in the plaint, :the 

suit of the; petitioner 'was.- not barred by ;any kw. He

4.

nade npr

!#• ;
I

,1

■i

!

\
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!2Q11 etc ^00” M:LD 786. 2008placed reliance 

CLC 1507, 2010 7548 and

on

i;
:

The learned Adaitiohai. Advocate. General itmd 

,Gul Khan Marwat Advocate for tlie respondents

the Co-arts below and

5.

Mr. Noor

defended the orders of both 

contended that, the plaint of .the petitioner was rig^tiy'r

ad.cordanee with the 

VII Rule 11 C.P.C. They placed 

1993 SCMR J283i 2007 SC'MR 74. 2QO^

rejected by the Courts below in 

provisions of Order 

reliance nn 

SCMR 296 and igg-y SCMR 55:^

!*•

i

i

t.

After hearing the leanieti. GG.unsel for the6.
pstf ties , I have: come to the conclusion, that: for rejection of

in the:pl^htWe to be ^akeriintbplaint, the; .averments 

ebnsideratiori. Perusal flf plafct of fife petitioner reveals.

;the 'Same,lieu :of ■ service,.that besides the land ;give'h in

.also coiltains.:sLbmaievof other :fkotuaI allega^nS^hioh

■deeidea after' reoordiBg: pro. arid .contra
i

!
have to. be

averments in the: plaintj the plaint of

. Rather'the
evidence. From the

the. petitioner is not at all barred by .any .law

disdloaes .a '.yfflia cause of aGfion that the
& same

londerits- were appointed without advertisement' of "the 

and Bhserving therptiUGy of QOvSrnnserit In TespeOt:
resp 

posts
of appoirttrrieflts. Siiritlariy., appOirttmante were also 

without constitudonof E.S.Q and approval by the ;'made
Departmental. Selection Gcmmittee which :ar:e the relevant

facts .teqtiii-ifig :fecprdihg Of pro and dpntira evidence.

;

this; iCourt JudgmentsThus,: tjy placing reliance on 

delivered in 9:n08 MLJJ 766, 2008 CLC lifOTunOmM

I
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-4.-
.1• k: ■ 1;;■•u- i-iiS48i I; accept the present .revision petition, set. 

aside, the-.judgments,/orders. oY'both, the Courts below and 

remand the case to the learned trial Court with the

YLR
1

directions to decide the, sains in acbotdaiiee with law, Msr

evidence. The leaxned' trialI recording; pro and- eontra 

Court shall summon the. parties, after receipt .of recordii .•
■r

Announced. 'ent:l2.9.2'6lL :

■ ■

;

;

.S

0

].:

i

,■! ■

■i

•s.
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r

r
■ : • I

Asadulkh Khan s/oYar Muhammad
MstZaenaFun-Ni5ad/o YarMuKammad_ ^

, MHt Zaib-un-Nisa d/o Vat Muhammad, Casta Patlaau
R/o Mela Shahab I<bel, District Lakltl Marwal

•, VetSUS . : ■ ■ ■

smmmds/o AbduUahlChan Chow^GH ^
I fram^'^’s7S^^^=^li^^bammad:Labr AHendlit, GHb, Mci. ,4 . y .
A 'StCc^ptdinadon Officer, LalddMarwa|

Mst Mumtaz Bcgiim xvidow, ■5-Taj AU .Khan, 1 
. Ubaidullah .Klian 12. Fateh-ullah Khan. Etc ,

1,
2.

.Plaintiff• 3

1

Real Defendants
0. Hameed-uUah Khan

I

ii' )'
' 8.

........ Proforma DefendantsI. n
!.
l:

I
qttttfOR a- pF^i^ -^BATlOHl

-RTr.r.nVERY^QELM@-Qi
inalterri^v.' ' ,•

roMPEKSAHOIi1 •

n .
•y*. V

I

B„., ,o.;,..2 “ St
Nb.^l tJought deolataUOn to the. e ^ chowlddai: ot Laboratory
Education Dep^tment against *e vac P , ICtel,' hcremaftei:

. Attendant “,F°"n'nn Sr!Sarhis prddecgssor-indnterest had , , 
, described as the school °lv fnt die cdhstiuction^^etc of the-school'widv the , 

donated,bis, land tree of cos , - mles that aeakist the .appropriate
::PW1P?='' ‘"i’f jchbol. orilf his: tiominees :,#?uia ‘bd-' :

:iior;tion;; pf the. vapant p
ppointed. h-nv/FD/2-31/06-iO7 dated 09^01^2008 and,. ’

.:- :;sknctioned vide o v«th -sedond day/^e defendant^^^^^^l^^ ^.
:'Y^;^drainistradve powers only, ha un aw j pp^ assailed'ithe' i^aUdity of :

.without:,adopting. W-d 0"“^said pdsts, being iUegaUy
, :.,„;app,bintmcntocders of defendanlM - .wefore .Dreiudicial-to plaintiff'

“•“SS£‘M5?s~1?, “'isir 2" s
owner. Several reque _ , k accordingly,

^ . rrssS“=sr252;L.. .h. -- «»
sis-31iSSSSplS3

jTinGhlENtl' ,.iv

'•

• ' i\
li! I .

iili, v'

11
•u

'f
• • ..'■■•a1;< ■■ ;«

:
2-!;: 1

r..

r.

i
reduced into following Issues.' ;-.1

1; ■-
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? !
CH yC\

' ' L

ISSUES: •i
..'.l, ...Whc^er the plairitiff has the caus^ p.faction?,.

: '2'. ,Whether the plaintiff isiestopphd'tp sue?
' 3.••■Whether the suit in hand'is batredihy limiltation?

4. Whether this.court has junsdiction- to entertain the suit in hand? ;
. '5.' Whether plaintiff is-eligible to. hei appointment as chowkidM/Lab: . ■

Attendant on seat of.land.donor? f ..
6. Whether appointments .'of defervdants

made?. • ■ .
Whether the suit'in hand' is falsfe .and frivolous and, defendants are,
endtled to the compensatory cost?’’ . '

8. Whether die plaintiff is Entitled to deaee as prayed for? 
g. Relief..-

3, Both the pardcs adduced evidence, official-as well as documentary in 
support'of theh claims and-Contentibns.rBtatements were duly recorded and 
tlAe te'cord'is.placed bn file. During the proceedings,^'the ptofomia defendants
No.-13 & 14 .were transposed’in the penaiof plaintiff. , . .'
4; . ’ Valuable arguments of the learned 'cdunsels.for the parties to the hs 
heard attentively and the.available record meticulously perused with their due 
.ss.srance. Taking stock of all the features of the case into considcratipn. n>y

.-issue-wise findings are nS'below:'■ .. . .
Tf;8TrENQ. 5: ^ . , . . , . ■• •

Plaintiff contention regarding .donation of land by liis.predecessor^in-
categocically denied- by the

s'.

1

I

I

No. 5 d: 6-were unlawfully
1

■ ' ?•

\

I

5.
interest namely Yac Muhammad .was^

. defendants in the written statements.
Patwari (PW-l) produced,'the reyenue record, pertaining .'to-Ichata 

No.276 lOiasra No; 4210 i<hata No. 294'IChasta Nos. ■4209 Khata No. 312 . 
khasra No. 4205, 4206 and IChata Np.'3i5 IChasra No. 4210 .of Mauza Mela- ■ ■■ 
Shahab''Klici. which reveals that plaintiff father was co-Qwner in-siud. • ^ ■

. 'property, who had alienated His ownership'in tune of 02 kanals in favour of ■, 
Education Department vide mutation No'. 8929 attested on 1972 free °^osC 
ADIC (PW-l) produced the mutation No; 8929 (ExhcPW-l/l) .dated 09-08-
1972 and verified the due attestation thereof;'' j_ '
7 • 'PMhtifr attorney (PW-7) reiterated the claim's and contenuons ol
plaint in 'rLpect of dae subjeci matter. PaJ7-8, special attorney for .the^|)laintiffs

■ oi ■ ■ -Ng.2 & 3 also corroborated Che instances, DWs.,have admitted the factum of .
■ * the alienation of land though controveited plaintiff c\^ for appomfment on

/l-. • the basis of. land donation.
8. . Evaluation of the tfestihapny oh record .reveals .

record-corroborated the factiim of dohatich of la id by 
^et of plaintiff in tune o.f 02 -kanals vMe mutation Nb. 8929 (Exbt.PW-l/l) 
dated 09-08-1972. Howevat,..itis obserye'd that when the land was donated to 

;the Educati.on Departnient. the ..status cjf school was Government, Primary 
-School and subsequently it .'was .upgraHed to Middle School. Thereafter,.

. . further up-gradation was atedraed to Government'IBgh School in the year
2006 the-subject vacancies were sanctioh for the Gdv^nment High;School

' vide-N'otificatioh No. BOV/FD2-31 (2006-07) Lakki dated 09-10-07;t ;■
4 ' Plaintiff contended chat the 'alienation, of land was granted with

..,0,15 " -.supuktio-n, -as per pi-evniUng- poEcy th'at jigiunst die vacancies of Class-W of 
, thc school, only the nominie of the,dond,r would be appointed. Plaintiff failed, 

'brobf existence of any such sppulati'dn In malting the donation of land. ^ .
■.30C1PV' ..- ; r ■ icis.bynowwc.ll-cntrenchedTaw.that.thepqHcyofgcantoflancjinUeu ■

of job .-amounts, to sale-p/.'pubUc-office, which-is .not only , against *e 
constitutional law but also nbt.conducive' to the pblic interest. And realizing 
ilie irrationaiitj'-and in compliance of the verdi ;ts of-August'-Apcx.Coucts, the

not

i 6.•A.

' .. «

■

c

that witnesses testified.i
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said policy wns admittedly rescinded by the competent authority. And this 
ground is not presendy recognized by law Jind rescission .of die.policy by the 
competent audiority has made it impermissible.
11. . It is also surpiising.^.;optpi;i[that oiice a land was donated 6o': the
school, how the donor or lis-legal heir's can enjey the encumbrance or lien in- 

. perpetuity on ev^ vacancies of Class-IV even t fter forty (40) years; and the 
same is not allowed by the prevailing Government policy.

Therefore, this court holds that-the plain ifP contention regarding his 
eligibility to be considered for appointment on the basis of land donor’ policy, 
is not legally tenable. The issue No. 5 is'decided in negadve.
ISSUE No. 6:

(
1

M-
12.

13. Defendants contended diat the appointments of defendant No. 5 & C 
were lawfully made after proper adopdon of the prescribed' procedure. 
Officials of Education Department are Msuhined as PWs and DWs. Record, 
pertaining to the impugned appointments was produced and.placed on Gle.
14. Evaluation of the available"testimony transpires thaf Diiawar Kiian 
(defendant No. 5) .and RiaV MuHammad (defendant No,. 6) were appointed 
against the posts of chowlddar and lab: assistant respecuvely vidc'appointrnent 
orders No. 16165 dated 10-10-07 and No., 16114 dated 10-10-07 by the'then 
EDO, Mr. Atta-uliah Khan Mina IChel, EDO (Bannu), holding die additional 
charge of office of EDO, Laldd Marwat. It i.s observed diat 'Vide notification 
No. 6622-23 dated 09-10-2007 ^xbt.PW-2/2), Atta-uliah IChan, EDO-(S^cL) 
Bannu -was entrusted with additional charge to ‘look-after’ the office of EDO 
(S<lkL) Laldd Marwat. The defendants No; 5 & 6 were appointed on ‘fixed pay’ 
i.e on contract basis and their appointment was subsequendy regularized, in 
general order.

i

Later on, the ex-post facto'sanction was granted by EDO (S&L) Laldd ' ;
Marwat to die defendants’ appointment w.c.f 10-10-07 by Mir Azam IChan, '
.EDO .Laldd Manvat vide No. 1756-1801 dated 08-05-08 (Exbt.PW-5/2).
16. And vide No.DM/LIVf/'188'dabd,.l9-05-2008 (Exbt.PW-5/2) District
Nazim, Lakld Marwat withdraw the ex-po.st facto sanction of the disputed 
posts.and asked DCO Laldd Mafwat to rimburs.ement of the released salaries.
Remarks of DCO, Lakki Marwat that only office of DCO was empower-ed to 
grant ex-post facto sahcdon.Wide order No. 6714 dated 17-10-07 (Exbt.'PW- 
2/3)' DCO, Lakldi;-Marwat had’ cancelled the order pertaining to 'Riaz 
Muhammad'(Defendant No. 5).; Vide Order No. 8578-80 dated 25-08-Q8'-' 
(ExbtP.W-5/1) by EDO (E&S), Laldd Marwat, .addressed to Head Master,
GHS, Mela phahab IChel and DDO, GHS,-Mela S,hahab IChel, .whereby die 
salary of Class-IV of GHS, Mela'Shahab ICliel was, stopped. However, die''''^' 
order withdrawn on 16-09-08, as no court ,directive was in existence. Letter- 
No. 16550-52 dated 18-10-07 issued by EDO, Laldd Marwjat to DCO. Lakki' L 
Mtirwatwas sentin reply to thVietterNo.'6714 dated 17-10-)7.

Application, sub'rmtted’by defendants No. 5 iSc 6 to E CO fo^ release of 
, salary dated 19-03-2008, was ‘approvei’.by DCO, Laldd and directed to, DAO 
concerned for release of tiibir salves. Vide Endst: No. 924-25/DCO/LM 

.* , Dated 24-03-2008 (Exbt.PW-3/^1) the 'then ACO ordered'the release of salary |
■ of" fill the employees, appointed by the'';ex-EDO (S&U) Laldci Ma'rwnt (Mr.

' Atta-uUah Khan Mina I^iei),on the basi^ that the ex-post facto sanction was
thready ordered by the then Dist^ct Nasfim, Lakld'Marwat and the cases of 
defendants No. 5 &c 6 were recommended to.the DAO, Lakld' Marwat for 

jc:3pe^- favourable consideration. ‘ ’
It is also observed th'a,t the cx 'post facto sanction; granted videteT&;3C E S T E 

No. 1796-1801 dated 58-05-08 by EDO, Lakld Marwat during pendehev of 
instant lis. • .b ^ .../ .

15.

I;

;

i.

• 17. '.

18..‘

) . ^aniinef'to
District h-SessIcn-Jud 

,- La.klMarwat.. (
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The iirrivd report of MuhninmhBiRiaz rAnnex^erC) cooked; Order 
Nn 11614 dated 10-10-07 and that oE Di]a\var Khan (Annexure-P) eontMne 
fhe' aS Sort Order No..,11619 'dated 10-10-07, which cchtained gl^ng
inconsistency regarding the descriptioh. I the order, Such a '

' EstabUshment Department, and, suhiect to. observance of all dte coda

. 2T™''S'case of appointment.'of Cl^IV appoinwents,
authority, is Disuict Selection Committee, Selection Authoaty_ u/ ®
KPK G.- S„.». A-vntJ ** ~

the recommendation of oc. in

V
19.-i’

'!

'•• "t,

//

i

Service Commission, a depar

■ • ■ G ■X, DSC after die vacancies have been adveinsed in

rirr,£:sx”.s“B“£'£i's™”(;iiAw ;;^5rr :£z:=
—■“ «

on.
•.'r,

'<i

on rec
I

li

•:

Although
notice can be taken thercoE. ^ ;
22. . The then EDO was only authorized
Lakld Marwal and no order, expressed or implicdl to mate any
appointment etc has been made. .Therefore, if is admitted '
F^nO was nor enttusted with' the powbr to make appointment, either o 
EDO was not entti , i Atta-ulliih was not legally ,

appomtments, posting and u^sf o5,.^o_2oo7 ■ (Exbt,PW-4/.l). The
■ ■ 'SSSrofEDa^llld^i^^edvideofaceLderHo. 6714 dated

. ^ l,„ding
' absolutely mandatory as the Ebploymeht Exchange Conimissibn was no - 

. existent.'^ Dismet Laklti Martvatat the time
also worth-mendoning that vide Noufication (2 was

, Eated d'l' November, 2008. the sedond pipviso to the Rule 10 sub tul? WAV.as
: added Therefore ' the procedure of appointment tlirough Emp oyment

Exchange Commission was not available to the Appointing Authomy .and it 
T “^^„^rXserved 'tlie.manda'td.^^^ 2. In/bsence of th

'I'v' Elloymrnt Exchange .
• ' to 4 were legally bound: fo make advdrdsejn.enf.of the subject vacancies,

■• •■ defaulted;

look after’ the office of EDO, , 
Icind of

attested
I

' Exarn/nenoCl^ 
District & Session Judge 

Lakki IVIarwat
!
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It is astpt^ushing to. ri(p.t€5;^that|.l;t^^ claimed to . have been

registered with Employment Exthange' Commission. Bnnrtu. .Riaz Muhammad 
holds tine registration No. 534/06 Dated' 14-05-06 (Exbt.DW-2/8) and 
Dilawar Khan vide No. 521/ED/2606 Qccupadon No. 5-89-20 dated 01.-05- 
06 (Exbt.DW-1/i). The \vnd;e.n„:.s^tat6ments of defendants are destitute of 
these contentions. No officiat br® Eimployment Exchange Commission, 
Bannu' has- been examitied' to .testify.an i-this regard. It is observed that the 
Employment Exchange Commission^has been established at District Lakki 
Marwat vide Notification No. DTE&iMT/EE/M/l-20/332-36 dated 07-01- 

• 2010. Admittedlyi the Employment Exchange Commissions iu:e constituted 
on district level and registration with the Employment Exchange Commission 

' of tile other district is nowhere commanded by the law.
It is also interesting to' note 'that defendants No. 5 & 6, ip their 

statements as DWs claimed to have-submitted applications (^/Iar.k-A & B) for 
the subject appointment. The deposition runs contrary to their instance 
regarding tlie appointment through Employment Exchange Commission. On' ' 
the other hand,'the ofBdiil rccord.'of EDO office is destitute of any'such 
application, wliicp facts are.admitted by the official of Educati.on,Department, ■ 
examined as DW-3.

All the ofGcial PWs and -OWs categorically teatiGcd that' no 
advertisement was made regarding the appointment on disp'uted vacancies; 
andmo documentary evidence has bee.n brought on record by the defe.ndants 
to substantiate their appointed to have been done in accordance \vith tlie law. 
DW-3 admitted tliat no advertisement was issued regarding the subject 
A^acancies and no such commission was'constituted for-feistrict Laldd Marwat.

On the other hand, under'the rule No. 12 (3) of 'he KJ^K Civil Sorvaht 
(Appointment, Promotion and Ttansfery'.Rule.s 1989, the initial recruitment to •' 
the posts of BPS-1 and 2 or equivalent shall ordinarily be made On local basis, 
'rhe school is located in Mauza'Mela Shahab Kbel. The defendants No. 5 Rinz ■ 
Muhammad is resident of Lakki Mina'Khel, wliich falls witliin different Union ,•

24.
I-

. I- •i.

I

!■

\
i

■I

, 25.

26.

27.

ICouncil.
28. Concluding die findings, it is Hclcj that the subject appointments were 
made in absolute violation of tiie prescribed rules. The appointing authority 
did not have the power to make the, appointments and tlie mandatory 
elements of recommendation of sclecuon authority i.e. District Selection 
Committee, publicity through, advertisement, appointment of locals were

pletcly nouted and' tlierefpre’the appointments of defendants No. 5 & 6 
are held'as unlawfully made and motivated for extraneous considerations , ,
other dian merit. ' , ' . •
29. It is wortliy to mention that inquiry was conducted by'tlie orders of-’’ 
CM, Khyber Pukhtuhldiawa against'"th.e delinquent EDO, Laidd Mmva'f 
regarding die impugned appointments’in question vide HRC ,Mo. <1402-;

.N/2U10 Notification Np.'SO(S/M)E&SED/4y17/2D09 office Order No.
. 6714/DCO/Lakld Manvat/HRDO-5' dated 1-7-10-2007 CExbt.PW-6/1 to '■ 

6/4). The record of inquiry has been producer before this court. And .on 
conclusion thereof, vide notification No.^ SO(S/I'I)E&:SED/4-17/2009/Atta- 
ullah Ex: EDO '(E&SE) Laldti Marwat dated 28-09-12 (ExbtPW-6/3y Mr.» 
Atta-uUah Khan; tlie then EDO; 'Laidd Marjv'at was penalized for the 
misconduct. ’ ' '

com

*•

qm;
i Consequent upon these finding's; it can be safely held that the

;30erpeappointments of defendants No. 5 &’6:was against the rules and regidations 
• . die Joules and therefore are held as The issue No- 6 is decided in

■' affirmative. ATT’ESTED.
•>

-.'”5 Vi

Examiner to
DlsVlctS Session Judqe.’ 

LakW Marwat
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ITSRtTE No. 2; i

It is observed that the,land was unconditionally donated by the
been ,

31.,r. predecessor-in-interest of the plaintiff; The school ■ building has 
constructed thereupon and predecessor-jn-interest, in his lifetime has never 
assailed the,same. The donor arid his auccciisors (die plaintiffs and proforma

■ defendants) arc therefore estopped to claim its compensation or restoration of
the donated land. The doctrine'of estoppel shall'be attracted to the plaintiffs’ 
case in respect of his averments as to recovery of cempensarion orrestoration 
of the donated land.
32.
application for appointment as no recruitment procedure 
.the competent authority; He had instituted instant Lis prior to the impugned 
order, however, the appointments were made without advertisement. For that 

the doctrine shall.ndt come into play against him. The issue No. 2 is

15';•

!

«
f

On die otlier hand, the plaintiff admittedly has not submitted any
was ever adopted by;

purpose,
decided accordingly.
ISSUE No_^^ ^ ■ ,

• 33. ''‘"'The Limitation for declaratory suit is governed by 120 of the
Limitation Act;' the period of limitatiori for institution of tlie declaratory suit is 
six years, which reckoned from the..date when the right to idie plaintiff,accrues. 
Plaintiff claimed to have cause of.'actibn foom the dafo of knowledge .about the 
recruitment' on vacancies in the School and'tiled suit'in hand on ■11-06-07.

. Subsequently, the impugned appointment’s of defendant No.'S & 6 were made 
■ and through amended - pleadings tliose appointment' orders wttt also 

challenged. Cause of action, if any. woqld have accrued in favour oflplaintiff, 
firstly, from date of creation of the vactincits .and secondly from, tHb date of 

of the appointrrient orders agairist ihe subject posts. Iherefore, the 
suit in hand is held to be within time. THe'issue No. 3 is decided in negative.

• ISSUE Nq.4; '

i;

Vi'.. i'
'#•

!

■

issuance

34. plaintiff through instant'lik hak 'sought declaration of Itis entitlement 
for the appointment to the posts of Chowlridar or Laboratory Assistant in. the 
Government High School, Mela Shahab Khel' onthe basis of land'donation;

' and.assailed the appolnunents of defendants No. 5 iS: 6, allegedly being made
unlawfully and recovery of the cotnpensaGon or.land.

Lc is well-settled -'law that mala 'tide on part ,of public servant, in 
discharge of his official duties c'atihe made subject-to die judicial cognizance.

' 'Beside', vide judgment dated 12-09-2011. .rendered by Worthy Peshawar High
attested Court’in CR'No. 210 of 2010, the maihtainabiUty issue of the Us^has been

already settled. Besides, the right to be considered for appointment to certain 
post.afcer giving opportunity'ofappearing in the recruitment process was legal 
right, which was denied by^ the defendants malting appointment directly 

Bnamfnorwithout adopting the prescribed procedure. And this court, being the'court.of 
Plstrictfi Session Judge ' ultimate jurisdiction has ample jurisdiction to entertain the 3Uit:-ih ha'nd. The

. UkK.M^rwat No. 4. is decided in aftirmative. " 7. L ,

;
35.'

i

. i * issue

36. Plaintiff has tiled the suit seelting declarationiregarding Iti's eligibility to 
’ be appointed against the subject,posts on the basis of land donor’ policy and' 

challenged, die vaUdity of tile 'dppoin^|:hts' of defendants- No.5 ^ 6' being ,
! unlawfully done. Legal procedure of recruitment was not,followed, therefore, 

plaintiff case'hold justifiable* foQting. Np ill-will or malice is substantiated 
wul .against plaintiffs, therefore, no .questipri" of;compensatory cost-arises. The

' V. L . TRRTrR.mSlo. 1&8: '•
'.'37. Plaintiffs;'claimingvc'ntiderhent'to''be 'apppifitment as chowitidar and

Laboratory Assistant on the Basis pf land donpri'pQiipy and challenged'the . 
appointment of defendants No. 5 & 6 being unlawfully procured. Donation of ■

I

i

Qt^'

6 '

. .. .V'vv..
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land does not ipso fatto vests any right o.^ appointment to the plaintiff and the 

policy has already been"'Sufne;^ "by the''Provincial Government. 
However, the impugned appointment were not made on merit and in violadon 
of the Rules, therefore plaintiff .has ample cause of action in respect of tlie 
subject matter. The issue No, 1 is decided in plaintiff favour.,
38. Sequel to the Endings on^-^'dd'^-discussed issued, tliis court is of 
opinion that'the plaintiffs does not have fight for appointment on the basis of 
land donor’ policy. However, the appointments of defendants. No. 5 &:6 have . 
not been made in accordance with' the mandatory prescribed procedure of 
recruitment and in gross violation of the Rules and therefore are declared as 
unlawful ab iiiifio] and the benefits accrued therefrom'arc also illega. The 
defendants No. 1 to 4 shall re-advertise the vacancies, and the recru 
shall be made striedy in accordance witli the law. The defendants iSJo. 1 to 4 
shall also inidate proceedings against the'defend ints No.' 5 Sc d, as per ru|es.
39. On die other hand, it is held' that the plaindffs are neither endded to
the compensation nor restoration of the 'tionated property as prayed for. The 
issue No. 8 is decided in above.terms.' , .. . ' ‘
RELIEF; • ‘ ' ' ’ • ' ' ‘

i-
I
1same%

]

\
s
\

tment

\

:
Taking the afoce-mendbhed fifidirigs into considerarioni tliis court is of 

the considered view the plairitifP ^iii^ regarding their eriddement to the ' _ 
appointment oft subject pohs'-'afid’ rccove^ of compensation dr donated land 
have not been substantiated;-hoSvever, the appolnu-ncnts of defendants No. 5 •
& 6 are declared as Illegal and unlawfiiDyhiade, therefore,'the suit in hand is, 
hereby partially decreed to.the extent of declaration of appointments'of 
defendants No. 5 «Sc 6 as unlawful, whebeas, the rest of suit is idisnaissed. Costs 
shall follow the event. Case" file be'eon^gned to the record room after, its 
completion. '
ATvrNQUNCED ■ ,

40.
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14-03-13i

Ghmim Abbas,
Senior

Senior ClvUJudge/Mr.!;j: 
SetSO crpc LaUki Marwat

Certified .that the instant judgmCrtt consists of seven pages; and every 
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of2Q13Civil Appe^ ;

Muliainma^ R/O VUlage Melah
Petitioner.

>;
Sh^iab^^Tehsn & District Lakki .Marw.at

!
••• !■-.■•!

Versus •• ' •’
• 1..

;■ ;
Commissioner,Co-Ordination. Officer/Deputy .1) District

2) ESSitiv^istrict Officer'/District Education 

Officer Elementary &. Secondary
. Education, Lakki Marwat ,

.4, ^3) Headmaster Government ^gh-Schoo ,
Melah Shahab Kliel Lakki.MarV'at.

4) District bfficer Elementary & Secondary
Education, Lakki Marwat ;

5) Ria^ Muhammad S/0 Wah Muh^ad
R/O Mohallah Mina Khel, Lakki Manva^ vi Rhel'
Presentlyffiab Attendant. G,.H.S, Melah. Shahab Khel,

. 6, M.™ SiS R/O N..» jael^ ^ “““ ““wiidax, G.H.S.Mdah Shl.db Rhel

Tehsil & District Lakld, Marwat,.
^1\ Governihent of K.P.K, through, Secretary 

Elementary & Secondary Education,
-'81 As.ist»t Co-Ordl„.aon

Lalda Marwat................  ..............^

\•I'
■

• •! V;I

1

1 f
j !

I/'

i J
i

\ )
i
i:
i

}

)

.

9) Mst. Mumtaz Begum Widow, 'l..-'
HamiduUah Khan.
Obaiduliah Khan
Fatehullah Khan Sons 
Mst. lCrairun Nisa,
Mst. Farmun Nisa 
Mst. Raldrtun Nisa 

■ Mst. Naeem Jana
Mst. Khursheeda, Ds/0, , t'i_ i
Yar Muhammad, Rs/Q Melah Sh^ahab ^Jie 
Lakio Marwat................ ..........Perfonna Respondents.

10)
' 11)

12) - :
13) ;
14)
15)

i

1.6).!
17), r1
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all enabling 
the subject,y ORDER/ DECREE

T AKKI IVIARWAT. WHERE appellant was PARTIa||9ECREED. o~4' , •<
<J:;>« > O < = ^<=>0<

l^RATOR IN APPEAL-i

o» ”/r
/ I2£isfc-sfa: SSSs-sste."" -=

> justice.

pfeSPECTFULLY SHEWEiCHi

Brief facts giving rise to 

- FACTS:

instant appeal are as under.
*..•■.I

rf

• -i*
No,62/1-R of 2007' for 

entitled toThat Appellant brought Civil Suit
declaxation -c^t

posts of - Chowldd^ or Mten ^n^

1)

employment

That the vacancies of Chowkidar and. Laborato^

rry

21

ii
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of the compensation for vJ-W'. ralternative prayed for payment ^
donated land or, restora|ipnpf the land. ■CT-la:the

'“p“'pn'ls'SrSpomite's p!
law aJd void-ab-initio' vide judgment/ order/ dfecfee

tlie remaining relief was

3)

Hfltpd 14-03-2013 whereas ,

, respectively.• 'i

j •That being e^ggriej^^d of tie J' /'

Issue No.5 appeEant prefers instant appeal on t
following grounds amongst others intei alia.

4)

GROUNDS:

a) That the impugned judgment/ order/ decrbe_ of lemned /
’ tri^ court on if sue No. 2-mmmmsmp^^^ ^

No.5 is against the law, facts,' without substance in utter 
' disregard of material available on record as weU m utter 

disregard of relevant law point, as such untenable in tli
eyes of law.

p, TPa.B..»n_ding.ofteJ^.n,d ™

of haste and without appUcadon of judicial mind & result 
of misreading and non-reading 'of the material available 

on file hence untenable. ^ '

■ d That the learned trial court has graciously erred to make 
its own interpretation in conti-ast to the apex Supreme 
Court judgments is in excess of jurisdiction which has
caused gi'ave miscarriage of justice.

' dl That tl-ie despite of'tlie fact that the ille^ appointments^ 

respondent No.5 & 6-has been discussed in detail m the ■ 
light of'Government policy and apex Suprem^Co^ 
verdict but while deciding' issue No. 2 
iffiMtand Issue NoiS learned trial court surprisingly 
deviated from the normal .course of justice hence needs 
interference of this honourable court by setting aside the 
same at naught^ and modifying the -same in favour of 

appeUant.

!

attest

i ■

I
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el That the impugned judgment/^. Decree to the' extent of 
issue No. Issue No.J3, is based
on conjectures and surmises and is the result of 
misreading and non^reading of evidence as well as wong 
interpretation of law, hence, is liable to be set aside y 

■ this honourable court.

,v

1' s

Ob

I

to the hilt ; and ■' 
their stance' but.

.f),That plaintiff has proved ,his case 
' defendants have badly , failed tp prove
-despite die same pronouncing the jiidg .____
the right of.appeUant on issue No. 2 ^

. and Issue No.5, is colourful exercise of juhsdieUon.and
liie trial court exceeded the jurisdiction .ves1;echin ;^er. and

' • caused grave rniscaniage of justice hence needs probe by
this 'august couxt.

:•
.

t ■(*(
impugnedv judgment. /order/, decree; of th^

regarding the Issue No. 2
■, suffers from , 

ejcercise of

s-

• g) That the
> learned trial court trial court

and Issue No.5,
materialirregularity and illegality in

I* ;

I

Ii
i jurisdiction.
!•

hi That the dictum laid dowby apex Suprenjle Court m 
numerous Judgments has been misinterpreted, by the 
learned trial court and new interpretation at her own is ■ 

, un-warranted.'

!

involved and 
, and

i) That the valuable rights Of the appellant
appellant suffered a lot at the hands of respondents 
despiteffsiir evidence in*favour of appellant,

standard of interpretation .on issub No. 2
and Issue No.5 is flat dehial of material

available on file and in disrespect St disregard, to the
needs interference of 

into the matter;, in the

are
;

1 new

verdict of superior judiciary hence 
tliis ■ august court, to intervene 
appellate.jurisdiction.

s

j)'Any other, ground, with the permission of this august 
.■ .court will be taken at the time of arguments.

I

It is therefore, that ■ On ■ acceptance of this appe^; the

favour of the appellant and the suit| of appellant be fully 
decreed as prayed for with cost througjiout to meet the bnds 

' S T Etipjustice.:

7^^ . O.R .
Excnhoor to

PI»Wi:lSSession:ju,i
nr»
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Any other relief not specifieally. prayed for. ar.Ld deemed 
appropriate by t}*9'*^onQurable in circumstances of the
case may also be granted to:thenppellant.

(J5r0p2013.

!■ ■

;•

r

Dated;
{ Appellant

Through

■ Abdus Ssin?i;d IChan Marwat ■ 
jAdvocates Peshawar.
i •

Certificate:i

IV

Certified on oath that the contents,of iristant appeal are true 
and correct to the best of my knowledge and belief and nothing 
material has been concealed from this honourable .court. : ;
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IN THE COURT OF JAVAID IIR REHMAN 1
ADDITIONAL DISTRl6:i:;aUDGE,;bAI<i<I MARWAT/

I-

22/13 of 2013.' Civil Appeal No

06-05-2013Date of Institution

16-12-2013.Date Of Decision

D.C.O and oihers.Asad Ullah s/o Yar Muhammad r/o 

Mela Shahab Khel, District Lakki, 

ManA/at. . :

•22/13-

Asad Ullah s/o Yar.-Mbhammad and • 

others.’
Riaz Muhammad' s/o Wali Muhammad ' 

r/o Minakhel, Lakki-Marwat.
20/13

cn .Asad Ullah s/o Yar Muhammad r/o 

' M'elg Shahab Khel, District Lakki 

-Marwat. '

District Government through D.C.O

presently Deputy' Commissioner and^ 

others.--'

21/13 Dm-
.i

UJf,

> ;; ■ •

vAsad'Ullah s/d Yar Muhahimad and .. . 
Others!

Dllawar -Khaa s/o Abdullah Khan r/o23/13
.i.

-'.'J

Mela Shahab Khel/'Lakki Marwat., ,
District Goyernmeht through p.C.O, 

Lakki Marwat;
Mst Zeehat bn Nisa, Zalb un Nlsa 

.'daudhtersborVar Muhammad.
24/13;

Respondent T T E S t E: Appellants

Consolidated Judgment:
Exatnioerto 

District & Session Ju(ii
I

Through this single judgment, I intend to dispose 
present civil appeal in hand i.e. No. 22/13 of 2013 titled Asad Uilah vs 

DCO etc and four other connected -appeals bearing ^ Vo,20/13, 2i/13, ■ 

23/13 and 24/13' of 2013 filed> by the appellants against the judgment /

■ decree of learned,Senior Civil Judge, Lakki Marwat tiled Asad Ullah Khan 

\ ,etc Vs DCO and ten others, announced on 14-03-2013 in civil 'suit 

N0.62/1-R of 2007,; as by the impugned judgment of learned Senior Civil 

Judge, Lakki-Marwat,-both the-then plaintiff and the then respondents . 

..preferred ..the 'instant appeals , being unsatisfied on ' various'grounds 

mentibne'd therein in their respective appeals.

• • • .The crux.of the previous,civil suit between the parties can'be .

' r
: U

i

i

summarized as under.

The appellant '/ plaintiff Asad Ullah Kiai'i s/o Yar Muhamrriad 

. sought declaration to the effect that he is'entitled to’ be"-e'mpiayed-.in .the

c

s
I

J Cr
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.1;'Irr •tv. '•

Education ’ Department'; against the .vadaht post of:''ChoWkfdaf■' -br.1 ,r
;'.'Laboratory Attendant" as the two posts were'I’aying'Vacant in G6'>t:-High’ 

School, Mela Shahab Khel/for which his father has do'nated>;;a ■■very ; 
valuable piece' of land free of cost for the construction of school with the 

^ purpose that according to the, prevailing rules, he being the legal son of 
the deceased father be appointed to the vacant post ,of Class-IV . 
employees in the said school vide notification' NO.B3V/FC/2-31/06-07 

■ dated 09-01-2008.But defendant No.2 i.e. Executive'Uivtrict. Officer (S8iL) 
Lakki Marwat who at that time was entrusted administrative powers only, 
but unlawfully and illegally app.dinted defendant No.5 and Not6 without 
adopting the proper legal procedure. The appellant Asad Ullah claimed to 

be entitled, to the appointment of one,of the above referred pbsts,Tor:this' 
purpose'he Visited defendant No.l to .4 but to no fruitful result, hence 

* ■ . has got nP option but to knock the door of law through the civil suit.
Defendants put their appearance and submitted their 

■i-respective Written statement, totally denying the rights mentioned byrthe 

■ • present.'appetlant. . Learned SeniOi: CivfrTludbe, Lakki Marwat framed as .. 
.:We!l as-08 issues which are as under;
ISSUES;.

■ . 1- ' Whetherthe plaintiff .has got cause of action?'
? 2- , , Whether the plaintiff is stopped td sue?

;3rt Whether suit in band is barred by limitation? '
4-". Whether the.Civil Court has jurisdiction over the subiect matter? , 

Whether the plaintiff was eligible to be considered'for the disputed 

' posts, on basis of land donor policy? '.
'Whether appgintments.'ofdefendant N0.5, 6 was unlawfully-ma'de? 

Whether the suit in hand is friyoious and defendants are entitled to 

■ compensation cost? '■''
Whether plaintiff is entitled to'the'decreej?

r

0

k

■ i-
ATTESTED

5

• ,Examlrwh^ 
District & ScssW Judge 

'LaKKI (Viarwat
^ el '

-7;- nI
•« t

- .8- 
- , 9- Relief.

'i;
The ' parties interested .were'xJirected tO'produce their .relevant 

.■evidence.' After hearingthe arguments'■','ofrthe ■ parties, the ■ suit of ithe: 
present'appellant was'partially, decreed.'.to the ^eiten't-rthat appointments' , 
of the then’defendants No.5.'afid'6 (appellant.’.Blaz.rMpharhmad; ^

. Dilawar''khan of appeal No.20/l;3-"and .23/13 respectively) weFe deda'red

!
»■

:/
:

!

JO
■■ I

’.i-K.*.- .:
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to be illegal and unlawfully made and partial decree of declaration was 

granted in favour of the present 'app’eiiant while rest.cf his claim was 

turned down to be not proved' in the circumstance discussed in the 

' judgment / decree.

The learned Senior Civil Judge, Lakki Marwat has emphasized that 

although' the then plaintiff (present appellant) does not have any right of 

. appointment on the basis of land'donor policy but since appointment of 
defendant No.5 and 6 were not made according to the rules, hence 

declared as unlawful ab anitio and the benefits accrued there from were 

also'declared illegal, Similarly the.then defendant No.l to 4 (appellants in 

civil appeal No.21/13) were directed to re-advertise the vacancies anp 

recruit eligible persons strictly in accordance with law.

It is also pertinent to mention' here that durinc) previous' 

litigation the matter also went up to the august ^eshawar High Court,

Peshawar D.I. Khan Bench which was the result of rejection of the plaint ■
\

by the then competent court and'decision on the same in appeal in the 

appellate forum, howev,er, through CR No.210 of 2010 dated 12-09-2011 

-■• ■ both 'the judgments-and orders, of the^ courts were set aside .and 

directions 'were issued to decide the case of- the parties in accordance ' 

, with law after recording pro and contra evidence.

Case file alongwith available record thoroughly . perused and 

arguments advanced by learned counsel for the parties h.eard at some 

.Learned counsel for the present appellant Asad' Uliah'

I
c'

t
I .

(

I

I

r

!

14

0

1 ■'■ ?•

i
;.length.

contended that although. the learned lower court has turned the
1

appointed of Riaz Muhammad and Dilawar Khan as illegal, however, the

appellant being the lawfbl son of the. land donor may be given priority .if 
. adyertiserhent'-is issued to the above referred posts of ''Chowkidar'' and 

■ "Lab Attendant". He relied upon:

2010 PLC (C5) 626 Muhamamd . Nawaz Chema etc Vs 

Principal Secretary to CM Punjab'etc.'

PLD 2010 Supreme Court 759 (c) .in human rights .case 

No.4668, 1111 and 15283-G

I

%
)

•1 ■;

2000 PLC (CS) 1145 Sher Alam Vs Gotdf N-\A/.F.P, and others. And 

1993 SCMR 1287. ATTESTED
I

EiliMnHior to
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i " Learned counsel for the present appellant is also of hurrible view that 

although'the partial decree, granted In favour ^of appellant is, strictly 

according to law and in consonance of the judgment mentioned in 1993 • ' 

Supreme Court 1;287, but since the -present appellant is the'son of the 

land donor, he may be given some preference over the fresh persons 

who have to file their applications for the above referred posts after 

.advertisement, hence to this extent directions may be given to the 

■ respdndents/defendants. In this reference learned counsel .relied upon an 

unrepeated decision, of Hon'hle .Peshawar. High Court, Peshawar in writ 

.petition No. 1665/2010 dated"'-lG-C39-2010 wherein which 'the Hpn'ble 

Court has directed the respondents in a similar nature of case to 

"consider" the then petitioner if he is otherwise fit to be appointed on 

merit, '

*^1
■;

■ Now, I would like to throw some .light on the averments of 

.learned counsel for the - respondents / appellants Riaz Kuhammad'ahd 

Dilawar Khan as well as the education department . Conversely the inaln 

.contention of. the' learned' counsel, appearing on behalf of 

' ,. .appellants/respondents, is' that" although ttiey were appointed on 

contract basis, -however, the Provincial (Government through a 

notification, copy of which is available on record as "Annexure H" dated 

29-01-2008,.; the contract '/ fixed pay employees of Class-IV were 

regularized and that since'the'first .day of .appointment, both the 

'.'appellant are regularly doing their jobs to the utmost satisfaction of the 

' ■ concerHed, .quarter/ even , the revised pay scale and annual Increments 

were also given, to the present appellants being regular goverrimen’t 

servants, "hbwever, the learned Hower court while disposing the vital 

issues No.2.and 5 not only terminated the lawful services of the appellant 

but also had acted beyond his jurisdiction by directing the then defendant 

,No.l to '4 for' conducting .fresh- exercise of advertisernent . and 

appointment of fresh persons for the. said posts' which were not .even 

asked .by the plaintiff / appellant AsadUilah in his plaint. Thus to the said..

.- extent also/the judgment and decree of the learned Senior Civil Judge 

Lakki Marwat,.needs, rectification. They further'argue that, both the / (■ { 
■AT T E-S are 'haiiingTrom district Lakki Ma'rwat, .i.rti'ployment Exchange

■ 'yiC Certificates are being Issued in the name of appellants and even the so

1

I

;

.‘I ;

0 • ;
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■ called irregularityJn. the appointment by the then EDO (ESlSE), has been 

later on rectified by issuing Ex Post Facto Sanction by the EDO (E&SE) 

Lakki Marwat to the present appellants with effect from 10-10-2007 vide 

notification Mo.1796-1801 dated 08-05-2008 Ex PW-5/2. Similarly vide ' 

prder No. DM/LMi/18a, dated 19-05-2008' by the District Nazifn Lakki 

Marwat dated 19-05-2008, although due the above referred Ex Post Facto 

Sanction, the salary of the appellants were stopped but later on^ the 

District Coordination Officer,' Lakki Marwat released the salary of the 

appellants vide Endst No.92‘^-25/DCO/LM dated 24-03-008 E.x PW^3/1.

Chain of authorities of superior courts were referred, some of'

•n-:

4

. 5

;

which are:

2004 SCMR page 49, 303,1077, 
1996 SCMR 413 

1999 SCMR 1004 

And 2009 SCMR 663

f

;
;

Similariy appellants of appeal No.21/13 as well as 24/13 also 

seeks the acceptance of their respective appeals on the grounds 

mentioned therein, It is very "astonishing to note that as per concise 

' statement / comments given from and on behalf of Secretary, (E&SE) 

department government of KPK In the humar right case No.2204-N/20lb' 

in present appointment of Riaz Muhammad ahd Dilawar Khan, before the 

Supreme Court Of Pakistan, has made it cear that'since the enquiry 

, regarding appointment, and release of pay of Riaz Muhammad and 

Dilawar Khan (appellant / respondents) by the cornpetent enquiry officer . 

: - has fecommended disciplinary actipn against Atta Ullah Khan the then 

t EDO (E&SE) during his tenure of additional charge, is under process for 

approval to Chief Minister KPK'/ competent authority and the DCO 

concerned, however, cancelled ,the illegal appointment of Riaz 

Muhammad- Lab Attended and Dilawar Khan Class-IV in Govt: High 

School, Mela Shahab, Khel..(copy is present on fiie).But the said 

admission has totally been ignored by the Education department

•1
j •

0

*
] • ■■■\ '

f

\

\

: j t E 'S'T E W^fendants No.l to 4)iV
I

Learned counsel for appellants / respondents stressed' on the ^ /

point that for the Class-IV post, there is no need-for advertisement,in the 

biarict”SsMo°Jud^®‘'y newspapers and that when ,the competenT authority., cancelled the
LakKI Marwat

J■ ’ —.1
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.•vregularized service of Civil Servant, the same could not be reversed. He

■ farther relied upon:

2004 SCMR 1077(c)

Furthermore, he is of the view, that since the present appellants /

■. , respondents are in service for the last so many years, therefore, wthout 

’ affording'opportunity'of hearing and completion of mandatory forme lities,

.. their service can not be terminated. He relied ip:

. ^ 2004 SCMR 49 and 

2004 SCMR 303. . .

. He’ emphasized that if for the"sake of arguments, the appointment of the 

appellants / respondents.(Riar Muhammad and Dilawar Khan) was not 

according to the procedure and rules even'then they can not'be punished 

for the illegal and unlawful acts of the appointing/co.mpetent authority..'

It is a now settled law that donation of a piece of iand in exchange 

,of appointment of Class'-IV employees, have .been termed as
I

/'appointment against Land wouid amount to soLe of public 

office for property. Such pdiicy was not only against the 

Constitutional Cow applicable to public office hut was also 

not conductive to public . interest. IfJhat would be done 

within the fromeworh of the law was to creote a margin of 

preference for those who make such grantj the condition of 

eligibility and fitness being equaL^\ Reliance is placed on 1993

■ SCMR 1287.

■)

7
V

!■!

'■

(

II

i

f

Thus keeping in view the circurpstances ;of the'present • case, 

appellant Asao, Ullah may apply for' the post of "Chov^kidar or Lab 

Attendant" after advertisement, if he is eligible otherwise for the poSt as 

it is he.id that the learned lower court Has rightly terminated the services 

of the then defendant No.5 and. 6. (present appellants in appeal No.20/13 ■ 

and 23/13 respectively). It is also h'eld appropriate, as this court is in full

j

6.

0

\

consonance with the lower court's judgment and decree^ that since It has 

been established that the post of "Chowkidar" and, "Lab Attendant" were 

neither advertised nor the petitioner Riaz 'Muhammad and Dilawar .Khan 

A t T E S union' counctl where the schobljs situated.'Similariy ^

the certificate of Employment "-’Ex'chahge ■ were ■.obtained .'from district 

, --^''..Bannu and not from district Lakki M-arwat.’,lts seem” that.'their

L

4\:
:i * Exafnlnsrio^ 

0IMrlct& Session Judge r,S
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appointment . were totally' against the rules- and policy of concerned 

department, if there exist no Employment Exchange in the said district 

then for the fresh appointment 'advertisement is must. It is also; proved 
that at that time when the saicf posts w.ere fjiljed, in district Lakki Marwat 

there was no office of the Employment Exchange and similarly no other- 

person applied for the said posts except the present appeliant5(Riaz 

' , Muhammad and Diiawar Khan). Therefore, he best course to resolve the 

matter is to re-advertise the posts and' each and every eligible person 

should be allowed to fie fresh applications including.; appellant Asadullah, 
if he is otherwise eligible. ^ " i . '

The judgment and decree of the learned Senior Civil 

Judge, Lakki Marwat/trial court being based on proper appreciation of. 

law and facts need no interference of this court , resuitantly the, 

instant: appeal No.22/13.'With connected appeals No.20/13, 21/13, 23/13 

'and 24/13-are dismissed in the manner discussed above. Copy-of this' 

judgment be placed in above referred appeals. Hov^/ever, the parties wjlK^ 

have to bear their own costs. File be consigned to the record roori 

its necessary completion and compilation.

4, . ..
■.I''

;

1

■

■;
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K >
Announced;
16.12-2013.

ur Ftehman)
Additional District Judge-IV, 

Lakki Marwat "

I CERTIFICATE:

Certifed, that this judgment of mine (ronsists of 07 pagds.

Each has been read, signed and verifed by me aftef necessary cor)4cti.o'n 

wherever necessary.
/
/

t

(Javasd ur Rehman;
'OV^itional District 3udge-IV, 

Lakki Marwat.....f V i- “J
Mon. pn.-/—r

»C.O.No 
Applies
Copying a-3 ,•Jud2ma..-(t, ;.-.Bived for copying/-^

■ . cf —
.C;opVinp re-i'........

.....

M Copy w'
■ .;..y

DrJl'Kicnd on......

: .
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%WfORE MinH r.nilRT. BENCH BANNU
”■ CR No /.2014

i

■]

I
^ //

/
Muhammad S/0 Wall Muhammad resident of Lakki Mina Kliel pres^ 

t government high school Meia Shahab Khel Tehsi^
1) Riaz

laboratory attendan

1'

•i
i.T/ . %Lakki Marwat.

2) Dilawar Khan S/0 Abdullah Khan resident of village Mela Shahab Kht^P'^ehsil 

Disrt: Lakki Marwat

UJ
O
O

=
Versus

i
^1) Asad Ullah Khan

2) Taj Ali Khan

3) Hamid Ullah Khan

4) Ubaid Ullah Khan

5) Fateh Ullah Khan

6) Mumtaz Begum .

7) Zinal un Nisa

■;

i
i

7 }
sons of Yaar Muhammad 

widow of Yaar Muhammad

8) Zebun Nisa

9) Kherun Nisa

10) Farmun Nisa

11) Rifatun Nisa

12) NaemJana
3) Mismat Khurshida Daughters Yaar Muhammad Qaom Phatan Sakna

(Real Respondenls)

i'i

Residence of Meta Shahab Khel 
,''^^y^^14) Deputy Commissioner Lakki Marwat

— ■'5) District Education Officer Lakk! Marwat 
^ ■■ 16) Sub District Education Officer Lakki Marwat — :

^.''^17) Headmaster GHS Mela Shahab Khel

Qgpy{y Assistant Commissioner Lakki Marwat 
19) Government of KPK through Secretary Education Peshawar 

rilml Tn^O) Diiawar Khan S/0 Abdullah Khan Chowkidar / Peon In government GHS Mela

(Proforma Respondent)

I

Shahab Khel Lakki Marwat

CIVIL^REVISION PETITION UNDER SECTION 115 CPC AGAjNST THE JUDGMENT 

AND DECREE OF ADDITIONAL DISTRICT JUDGE N0.4 LAKKI MARWAT DATED: 
16,12.2013 AND ALSO AGAINST THE JUDGMENT AND DECREE OF SENIOR CIVIL 

JUDGE LAKKi MARWAT DATED: 14.03.2013 IN CIVIL SUIT NO - 62/1-R.

‘3"

I^^TISSTE 1)

;.

i
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f inct.nt civil Re'»c=inn Petition to set asjdgiiie 

of rniiri-g helow and to Dismiss whole of th^

i^yprr.. By acceptance 0 

^ ■!.idnment5& Decrees

g.nt of ibe olaintlff / Respondent Nq.I^

Respectfully Sheweth:-
Plaintiff/Respondent No.l herein pralerred a declaratory and permanent in|unclion 

prayed for alternate oompanaatlon of donated land or separation of land,
contested by

1. The,
And alternate

■:

■i
• note of the plaint, which was

fully detailed in the head 
Departmenls/Peiilioner herein. The said suit was reiecled under order 7 rule 11 CPC by 
trial court and on dated; 4-2-2010, the appeal against the said order was also dismissed

by Additional District Judge No.1 Lakki Manwal. While the. revision petition against the
to trial couA witl-; direction to

:

said order was accepted by this court and remand the case
after recording pro and contra evidence. Copies of plaint, applications 

, order of trial court, judgment of ADJ 1 Lakki and order of High
decide the case 
under order 7 rule 11
Court are annexed herewith as annexure “A". “B”, “C , D, E

defendants submitted written statement. After submission of 
divergent pleadings of both the parties were reduced as many as nine 

relief. Copies of written statement, list of witnesses and issues are

i
2. That, after remand, the 

written statement 
issues including 
Annexed herewith as Annexure "F", "G", and “H".

; directed to produce evidence. On plaintiff si :e, Ghulam 
Noor ul Amin and Rakhllar Ahmad as PW2 and PW3 Saed Israr 

PW4. fviir Ajab record keepnV as PW5, 
PW6, Ubaid Ullah as PW7 Na|Slr Iqbal as 

Dilawar Khan (Petitioner no.1

3. That, after that, the parties were 
Dastagir ADK as PW1 !
AH HRD' as PW3 Shallullah PS to DCO as
Hidayat Ullah record keeper education as 

pwa. got 
herein) as'
keeper EDO office as DW3 got recorded their statements. It Is pertinent to mention here 
that profarma Respondents 13-14, were transposed in the penal of plaintiff. Copiias of 

• statements of witnesses along with

recorded their statements while in defence 
DWI Riaz Muhammad (Petitioner no.2 herein) as DW2. and Mir Ajab record

I

exhibited documents are annexed herewith as

subsequently, arguments were heard and trail court was pleased to decree the suit 
partially lo the extonl of declaration of appolniments of defendants 5 and 3 (petitioners 
herein) as unlawful and Ihe rest ol suit was dismissed. Copies of judgmeni and decree

■ sheet of trial court aro annexed herewith as Annexure "J and K.

-r i,
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"L"."M".''N'.Anne:ture
other remedy hut tohave no

GROUNDS:

me true )usUca.Th8 judgments and 
of evidence and

the courts below h«e My M=0 so dispBOSo

e, courts below ere resulls of mls-teedlng and non^re 9 
. The whole soil (partially deoreed) Is liable lo be d.smlssed.

right verdict regarding Issues No.l 
not sustainable In law.

1. That, 
decrees 
record on file

to 4 and 6 to '5.
below have not put2. That, courts

Hence all the judgments are

No. 5 that plalnlitfs have no 
, Which Is not3. That, the 

cause 
maintainable.

of aclion/locus standi to sue

I ilincallonscoiidltlonsfqu

were madfc solely on
fixed pays for which no

Thai petitioners were appointed on
^rsrtalned prior to appointment but such appointments ascertained p

*t.
were

recommendations of Respective 
regularized and rewarded permanency

ij the to the servlce/appolntmenl.

'‘XII Besides having basic requisite qualKications (or 
qualified and are registered with 

, But. the

That, petitioners are highly qualified, 
job/appoinlment in questions, petitioners are over 
•Ehiploymenl E^hangb’. They (pelllioners) bed elready epplied fur the jobs 

rili:{! Tinhv below has not given any attention lo this factum.

5-

.-rtyr'
""''ihal, petitioners have boon given permanency according to the Govfs policy and 

ihcir terminations is being made mere on technicalities which is not fair and 
sheer injustice. It is Ultra-virus to terminate some one on the gist of sucfi verdicts of 
courts for which, court is not empowsrod as once petitioners have been categorized

3-:?. 6.I
r: nowt?. ■My

/s.■?

fl
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Ihe lower civil couiW are noias "Civil Servants" And for civil service cases 
empowers.

That, petitioners are serving on posts in question for last six years and Ivwe been 
over-age during the service. Now. pelitioners' have becomes Ineiigibie for any other 
Govt: job due to age factor. This factor has been admitted by Represanlative lor 

Secretary Education.

■•i ;

i7.

That. petiUoner’s appointments were made on fixed pays by EDO/OEO Atta. Ullah 
Khan which were granted by lha later D'EO/EDO Mr. Mir Azam Khan as "Ex Posts 
facto sanctions" and approved the s.ame by accepling'lhe petitioners applications for 
release of salaries. It was also justined by directions to Oistt: Account Office about 

release of salaries.

8.
1

Plalnliffs/Respondents have not made the appointing authority as a party to 
the suit nor he has been sued for that. The said appointment authority once has been

not be penalized twice as barred by iiw and rule

9. That,

penalized for the same act and can 
of "Double Jeopardy".

1!
That, Plainliffs does not come in the purview .of definitions of ‘PlEinllffs and 
aggrieved party". Yet, partial Decree has been passed in

Plaintiffs/Respondents.

10.
favor ■ of

1

the counsel for Petitioners seeks leave of rising further grounds having legal11. That,
bearings before this Honorable Court.

!

it is therefore humbly prayed that on an acceptance of Instant Revision Petition, the 
judgments and decrees of courts below may kiridly be set aside and dismissed whole 

the suit of the plainliffs / Respondents.

Dated; 27-02-2014

.■1

Petitioners

Ditawar Khan Riaz Muhammad

ough counselThr*r

/I
MluhaiVim^?^^ 

AcjVdcafe 
L'akki Marwat

rlishi

' - ii

1 '
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-il' JUDGEMENT SHEEl^i 

IN THE PESHAWAR HIG^ COURT,
■ BANNU BENGff; ^

{Judicial Department)}-. ■'

■.••!'. ■■! .1

>

I r\
\ r.R. Nn. 4.S-B/2014

.. . 'V;
0

Riaz Muhammad & another. ; 
versus

Asad Ullah Khan and 19 others
;I

;;>•
>

7Date of hearing:

M/S Muhammad Tariq Qureshi and 
Younas Ali Khan Mafwat, Advocates, 

ror official respondents; Saif-Ur-Rehmon KhattaU, AAG.
For private respondents; Mr. Muhammad Usman Khan, Advocate

For petitioners: •

i

MUHAMMAD NAEEM ANWAR. 1.- The petitioners have challenged

the validity of consolidated judgment and decree of learned

' Additional District ]udgo-IV, Laltki Marwat, dated 16.12.2013

tly, the judgment

;•

whereby their appeals were dismissed, consequen 

,and decree dated 14.03.2013 passed by learned Smior Civil judge,

I
■ i

•(
I l..akk’ Marwat, was maintained. f

I r
Facts making back ground of the instant petition are that

i
respondent No.l/plaintiff has filed a suit for declaration contended 

' thei'ein that he is the re.sident of Mela Shahab Khel and for the post

02.
i

i

!•' .

of class VI or lab attendant the residents of Mela Shahab Khel were

of law but the

. , • >
f ;

entitled to be posted after adopting due

respondents without inviting application through 

from the employment exchange appointed

coursei
■

I

• i:-
official

; rillI
advertisement or;

rir-iri IH',fui'therrnore that officialNo 6 Si 2petitioners/defendants

rcsJondcint had no authority to make any appointment because'he

i

,
r .:li>

1

given additional charge of District Lakkl Mmwat that too only ■ I , ■ 

the ingoing official matters, he also , prayed that his,

■I ill

•-c’’ was

iftQl

I
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f

' •

Interest has donated the land For construction ofpredocQSsor in

school thus, he has a preferential right for his appointment against

the vacant post in comparison with petitioners therefore, the 

appointments may be declared as illegal, without lawful aithorily 

against the law and ineffective upon his rights with au added
. i I ■; i

pi'ayer that he may be'appointed. It was also prayed .that, in 

alternclte the due compensation @ market rate may de awarded to 

him ;

; /

9

I •*:

■0

<i

A

03. Suit was contested by the respondents on various legal and 

factual objections. After framing of issues, the parties 

to produce their evidence. On completion of evidence 

court vide its judgment dated 14.03.2013 gi'antcd partial decree in

appointment: of . 

as illegal and
'/ ’

while rest of the claims of the respordent Ncj.l were
\

being not contented with the samt, the petitioners

were directed
.•i

learned trial

I
;

of plaintiffs to the extent of declaring the
t

nerk Riaz Muhammad and Dtlawar Khar

favoLU
k:'11 ; i .*

petitic;,1 1! ; ;•i unlawful
:!

turned dewn, ••• .:Vlk
jspclndents No.i.7,B and 14 assailed the sarie through filing

1
16)12.2013

and r■;

as five appeals which were dismisse{ 

ih consolidated judgment and decree hencej

onas many

this petition.throu

Learned counsel For petitioners contende 1 that the suit'of 

respondent Mo.l was incompetent from its inception, being, filed 

For declaration U/S. 42 of the Specific Relief Act, 1B77 without
I

asserting any right and that Coo without accrual of any cause of

action For the reason that suit v^as based upon alleged transfcr'of .

in favour of Education Department against . 

which no sei-vlce could be claimed, In accordance with dictum lald- 

/ " down by the Hon'ble Supreme Court of Pakistan. He vociferated

04. !i

■>.A

: .ki'V:

i r‘>
immovable property

r.:-;
CO

. n'- \
fL*" ■

’/V.l'-
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i: l;h;it ih^ sii t wns dcFcctivc foi- non-joinder nnd mi^-joindcr of the ;;

and that civil court has got no jurisdicdon when the 

ers were appointed initially against fixed p iy and ater on

parties

petitior t

;
1

were rcguhrizecl; thus.^only Semce Tribunal can adjudica :e upon

against them. He added that neither respondent No.l has

nor. he was

the sui
■i

any application for his appointmensubmit :ed
s

registered with Employment Exchange and as fori as the post of
1

0

•Lab: Attendant and Chowkidar respondent No.l ha,s got no vested

right for his appointment against any one of these posts thus no
1
i

declaration could be granted against the petitioners. Ke also added 

'that though it was pleaded that the petitioners were appointed 

against fixed pay but even than learned trial court,has not framed 

any specific issue as such the judgment against then^ is the result of.

• (

I

i

;
contended thatmis-reading and non-reading of evidence. Lastly, he. s

:;
through Ex.PW-5/3. DEO, i.e., Executive District Officer Schools and■ ■1

Literacy Department Lakki Marwat has accorded Ex-post facto

sanction in favour of petitioners and respondent No.l has got noi

/; locus-standi to file a suit.;
1

*•]

As against them, learned counsel for respondent No.li 05./
■ I contended that it was the bounded duly of education department

to fill the vacancies through proper advertisement or through’ 

employment exchange by which a right to all including the' 

plaintiff/respondent No.l be afforded so that he could compete
I ' • •

with petitioners being the resident of Mela Shahab Khe! for the post 

of Chowkidar and Lab Attendant, by not inviting applications and

by intiking tho pppointment of pQtitionQrs, tho plaintiff's right was
infringed for which he has got every right to seek declaration from

I

;•
i

I

i

I ^' 'ill;

■ ■

I

C'

I

'
i

1
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tho court of compotunf ]oriScUetion. He submitted thet ti’ie

giieviince of the plaintiff/respondent No.l was only against

/petitioners and the appointing authority who have propeny been 

arrayed as a party and that Mr. Attaullah Khan Mina Khei who had

no authority for appointment for the reason that/he was

temporarily given additional charge to deal with and to look after1

the affairs of Education,Department, Lakki Marwat, while he was

working at District Bannu. The appointments of the petitioners are A1

■1

illegal, corm-non-judice, un-Wr.rranted, against the law and policy
;: ■I i0 r;

of the government. He| referred to letter dated 17.11.2011 .:
I

f pertain ng to the iviolatipn of rules and misuse ( f authority in ,; ;
t !appointment and release mf salary to M/S. Riaz Muhammad and

Dilawar Khan (petitioners) initiation of inquiry proceedings( '<
statement of allegations, charge-sheet, complaint inquii-y against

t ! I
i

i
•i■i' ;

Mr.‘'Attaullah Khan Ex-DEO (E&SE) Lakki Marwat, inquiry report

and the notification dated 28.09.2012 whereby minor penalty of
I

lo withholding of two annual increments for two years were imposed
\Jr. r. Attaullah Khan Ex-DEO[E&SE)Lakki Marwat. Me addedupon

■ that the law requires that appointment against a post could only be . . 'i \
I

i .«••• •
made cither through registered candidates frorr Employment

!
Exchange of a particular district or through advertisement, but the

; _ . • t
hand was result of sheer violation, misuse iif authority by 

which the then EDO has made appointment of petit oners tHat too
,“jcase in

without any authority,: which was rightly set-at-iiaught by the . t

A) •ts below and now there are concurrent findings which, • • • ..learned cou' >•

are imrrlune^while invoking revisional jurisdiction U/S. 115 CPC.,
y. / !

■■ •’ I

. -i

Arguments heard; record perused. ,06.i. 4' \

\ \\

\.1 ;
!;
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It pppoars from tho contnnts of the pliilnt thnt thcugh tho

pbintiff has sought dccla,ration to the effect that he be declariKl 

entitled for his appointment against the post of either Lab; 

Attendant or Chowkidar being qualified and eligible for the same

07.
. •

on the ground that the land was donated by his grandfather, 

liowevcr, record reflects that his this .plea was hot considered
I

either by the learned trial court or by the learned appellate court 

and even he has not challenged the findings

i

)f the learned ■ :vi

appellate court and to^this effect both the Icarne i courts below : i
i

Ihave cc rredtly made reliance upon the dicta lald-down by the apex
2

court ill case titled "Munawar Klian V Niaz Muiummad" (1903 •:.s
c

-SCMR L28[7) and case titled "Hameed Ullah an I 09 others V
(.■

i ■

jviistress Government Girls School, Chukara District 

KSrakand 05 others" ( 1997 SCMR OSS), thus, tl

Head r

e arguments of

learned counsel that no appointment could be made against the
.p

}

;

I
donation of land has got no force because neither this relief was

;
granted nor it Is the prayer of respondent No.l today before thisf

/;i
Court

08,. Intrinsically, grievance of the plaintiff was that not only he \r>

< qualified and eligible but also belongs to the same vicinity in which
■:

the school is situated, he deserves to be appointed against the post
*.1

of Class-lV that too In accordance with law, When the learned;
1counsel for respondent was confronted about the entitlement of 

respondent as against petitioners for the post of Chowkidar or Lab

I .

' •

Attendant, he admitted it correct at the bar that respondent No.l 

ha.s not submitted any nppnf:5ition to the Education Department,

but he added that even the respondents (education department]
'!

i,r ;
. I I

i-

I
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hns liotMnvIted tho npplicntions far the vacant position and '.hat Mr. 

Attaullah Khan the then .EDO was given an additional charge of 

Lakki Marwat only For looking after the matters but he could not /

appointment against the post of C!ass-lV or the Lab.

rellects that respondent No.l has 

approached to different forums to the. effect that Mr. Attaullah 

lacking the authority for making the appointment in 

the orders made by him were unjustified. The

substantiated through

mal<c any

Attendant. Record alsoi:
I

:

Khan EDO was

Lakki Marwat, thus 

submission of the respondent No.l

■V
'

was

n No. SOCS/M]dated 17.11.2011 when through notificatic 

ESiSED/4'17/20a9/ by which charge against Mr. Attaullah Khan,

the basis of

letter

about vlblation of rules, misuse’of powers, onwas

Mukaram Khan tBPS-2ai Principal Government Degree 

and Mr. Zahir Shah DCO. Bannu were appointed

which Dr. . .1\
•i0 !• f

. -1 College Peshawar 

as members of Inquiry Committee to conduct the inquiry against 

Attaullah Khan for alleged violation. Record also reflects that

*
i

i'

{ ; Mr.t
I \

h Mr. Attaullah Khan was charge-sheeted, statement of allegations 

the contention of respondent No.l. inquiry 

forwarded to ,the effect

1
1

• -i ;
further substantiates

initiated and recommendations were 

that" [1] Mr. Attaullah Khan, the then. EDO [EfiSE] Bannu in Charge 

Lakki Marwat violated rules and misuse his official

; was
/

1
i

EDOCE&SE}

Mr. Attaullah Khan was not legally empowered for anypowers as •V. .

appointment o'r transfer in Lakki Marwat [2^ Moreover,

that he is the land owner but as per

the land ovmer _ ’

Class-lV.’’ Inqul y committee has \ v

an.d ■' •

'i! .complainant is claiming

bf the Hon'ble Supreme Court of Paki.staiO f

decisioni

ght to be appointed as

report with

nmindations/suggestions:

has J O r
I,;! k/ dr findingsthe follov/ingsubniitteri

L ■;

T reco
'.Vi?:

f
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FINDINGS . :
■i

)
AttauUah Khan the then EDO of Bannu held du«il 

■ charge only for look after the woik of office of EDO, 
Lakki Marwat and ii; not evn'powered ,For any 

: appointment or transfer in District Lakki Marwat.

The proper procedure for recruitment of C!ass-IV has 
not been adopted.

The headmaster 
drawing the pay 
competent authority 
appointment order

The case has been filed in the august 
Court Bench D. 1. Khan vide W.P. No.4|91/2010 which
is under trial.

That as per relevant policy of Government Mr. 
; Attauliah Khan the then Incharge EpO[E&SE] Lakki 

Marwat is not empowered for fresh appointment in 
District Lakki Mai-wat.

[1] •
;

i; VIi;

[2]
‘

i.of the concerned school is 'stil! 
of the Class~lV while the then 

lias been cancelled the 
17.10.2007.

(3]
;■

on

Peshawar High ;■

.[4]

;
[5] ;

1

That the'proper procedure for recruitnient ^against 
Class-IVyacaticies modified by the Government vide 
Local Government and Rural Divis on Department 
has not been observed.

(6} \A:'- . I
h ■f

I
. p (

I I

‘E&SE) has notMr. Attauliah Khan the then EDO 
involved the District Selection Committee during the[7]0

p*1 recru9iCraent process. I' ■ ''r.

That the competent authority (Zida Nazlrn] has 
, expressed displeasure on appointment order issued 
^ without the approval of Zilla Nazim and

District and has cancelled this orde * forthwith with 
remarks issued to District
Marwat not to honor pay bill of the officials vide EDO 
fE&SE] office order issued under No. 1614-18 dated 
10.10.2007 & No. 16165.70 dated 10.10.2007 but tlie 

concerned draw their pay regularly.

(8)

L
1.

1

headmaster ;

All the above noted facts prove that Mr. Attauliah Khan the 
then EDO [E&SE] Bannu Incharge EDO[E&SE] Lakki Marwat 
violated the rules and misused omdal power as Mr.. 
Attauliah Khan the then EDO is not empowered for any 

ointment or transfer in Di.strict Lakki Marwat.
V,c- \ ■: • Iappi

land donor has no right to be appointed as Class-lV

,
• I

; .
A•V. •

■ .i\A1- • r ■, ^

i
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\
i)n receipt of inquiry report notification da.:ed 26.0|9.2012 

vide whictr the Socremry Educal:lcn povernn ent cf

Pakhtunldiv^/a

09.*

was issuec\
Pctkhtunkhwa' under Rule-3 of Khyber

Efficiency and Disciplinar/ RulesJ 2011,

Khybei
i. . .1•;

■ • , 1 .

i t ServantsGovernmer

inor penalty' of withholding of two ant ual incremeiitsimposed tr

for two years. All the above-mentioned document; were, properly

gh the official
:

placed on file in the statements of PWs tho 

witnesses were cross-examined but undisputedly

taken against Mr. Attaullah Khan and ultimately penalty 

imposed. When the allegations against Mr. Attaullah Khan were 

approved to the effect that he was given additional charge to look

\
.1

.he proceedings
!i li

• I :i waswere

after into the matters of Education Department Lakki Marwat then 

he could not make any appointment, thus, the appointments of 

petitioners being without authority was of no legal effect, it is also 

pertinent to mention here that petitioners were appointed initially 

on fixed pay through order dated 10.10.2007 whereas the suit

1

:

: 1 >

was

instituted on 08.06.2008 till then the petitioners were not regular

such at tire time ofL employees of Education Department as 

institution of the suit no rights whatsoever was accrued in favour
1

i . of petitioners. Record also reflects that after institution of the suit.,

^ petitioners have submitted application for rejection of plaint and

after hearing the parties the learned trial court through its order
I , ■ i

date4 28.bl.2009 rejected, the plaint against which an appeal was

dismissed on 04.02.2010, thereafter,

A
■ -.i.

: 1'

% ! ;
I: ■ :

.
• .1 I:<

i

1,filed ! which too was
• Ir.

r
respondent No.l approached this Court through C.R.No.ZOl- .

allowed and the judgment and orders of both

ded to th.e ’

I. :
i' •:> •

ij

B/20,10. which was

the courts below were set-aside and the case 

learned trial court with direction to decide the same in accordance •,

.!
. in: :■ *'

was reman \
• .V,'.
■ ■;!

; A.:

AT i

A,
Nv-S- ;v

I!''
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iV •

with law. Petitioners were given proper opportunity' to defend 

their right and to contest the suit of respondent No.l, however, 

they could not substantiate their version. Both the learned courts 

below have properly appreciated the facts of the case and

/

;
evaluated the evidence in true perspective as such,the concurrent 

findings of both the courts below are well-reasoned
;\

legally correct

v/hereby suit of respondent No.l was partially decieed and it

:

was.

lield that appointments of present petitioners were without lawful
i i

authori!ty, unlawful andiillegal. Likewise, the regularization of
■ !

sei-vicc could only be made when at the time of appointment
I ' ;

properprocedui-e was adopted i.e., duly qualified person appointed 

in accordance witli the prescribed method of recruitmenL', It is well 

settled ' principle of law'that where a law requires doing of 

something in a particular manner it has to be done in the

manner and not othera^vise. Reliance in this respect is place upon
i
1 I

the cases of Muhnmmnd HanifAbbaxi v. Imran Khan Niazi [PLD 

2018 S3 189], (Shnhidn Bibi v. Habih I3ank Umite>r} [PLD 2016 

an i Human Rights Cose.? nf2006 and othera

;
;

I

;
'
i

;

!

5

same

k >

• -'i: "

/;!
SC 995'

1'• >•
[PLD2(j)10 3C759].

/
i /a10. Moreover, though learned counsel for pjtitioners has ■0

n
strongly centended that an Incompetent suit was fiUd by: 

ent No.l without impleading the Provincial iJovernment as mm;■ responc

suffice it to say that the suit was Instituted by respondenta party, T

I

No.l by seeking therein that he was entitled to be ajipointe 

resident of Mela Shahab Khel and the appointments of the

c :1 being ..
v;'.h vivitl:-c

-

•,'V '•Dresent.o
)
I

petitioners were made without adopting the proper procedure and 

without any authority. Though there was

;

roliof that
'.’i

• c:



::
;

'"I \& V4^.: frnVY
'■/ ■ ' ■ i

I

I t-.''n'!

0
I

vr ^
compensation of the property at the market rate may be awarded

in his .Favor, however, this relief as well as the relief For hl§
I . ‘ .

appointment was dismissed, thus, petitioner's suit was rightly held
( •

maintainable even other-wise non-joinder or mis-joinder ipso facto

t

be resulted into dismissal of suit in accordance with thecannot

1 law as provided under order ! rule 9 CPC, that "mLSllU.

nnn-ioindar of

procedura

n dhfp.nt.Rcl hv reason of the misioinder orshall t
]

pnrtiek. nnd the Court mav in every suit deal, wit

vsrsy so far ns regards the rights and interests^ of. t/iecontre

parties nctunllv before it".
i

11. More important it was also argued that petit oners remained 

in service for considerable period and for no fai.It on their part 

their services could not be declared illegal fori which learned 

counsel For petitioners has relied upon 2011 SCMR 1581 wherein 

the appointment oi-ders of the then petitioners were found fa.ke 

and bogus and the appointees remained in service, however, in the 

appointment of appointees' proper procedure was adopted as 

there were no allegations that the appointments were made by an 

incompetent person and without authority, The only alle'gations 

against the appointees were that he procured the appointment 

order by concealing his dismissal from Pak Army, this judgment is 

distinguishable ns in the instant matter even the authority was 

incompetent, proper procedure was not adopted neither the posts 

vs^ere advertised nor the applications were invited. Similarly, the 

record does not suggest that petitioners were registered with 

Employment Exchange. No other person was given an opportunity 

to compete with the petitioners, thus, mere on the ground thqt

I

;

;

Lvj;

’v

• ,
: i

■

it
i’,

I

>
A.

A ■if-

p: ' ■'
I : ■

;; 11:

!
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potitionors ramairied in service and received :ialat7, principle of 

iocu5 poenitentiae cannot be attracted, reliancG may be placed Upon 

the case titled "Mjihammad Nadeem Arif Vs IG,
'II

reported as 2011 SCMR 4-Oa and a case titled "Nad,^e.m Ahmad 

Pnnhwar V f?overnmenC of.^jndb through Chief SecnHQrV SidSUi'

(2009 PLD CS 161]. Like-wise, the contention of learned counsel 

for petitioners that civil court has got no jurisdiction and to this 

effect he made reliance upon 2004 SCMR 303, this argument of 

learned counsel has got no force because on the application filed 

under order VII rule 11 S: under order VII rule 10 for return of 

plaint For want of jurisdiction the plaint was rejected and the 

appeal also failed nevertheless, the revision petition CiHtNG,2Q1,: 

n/2010 filed before this court was allowed and the case was 

remanded. It is pertinent to mention that order of this court was 

not assailed before apex court as such it attained finality. It is now
I

well settled that an issue decided against a party, if not challenged, 

sliall attained the Rnality. Reliance in this regard is placed on the 

cases reported as ‘Miihnmmad Aslam and__2_nUm!'S v- Syed 

Mnhammad A7.eem Shah" (1996 SCMR 1862) and "

1

i

;

i

i

f

V. Fateh Khan” (PLD 1983 SC 53).

; 12. i Apart from the above, impugned are the concurrent fmdings

^ t' ’ m ; i'

intei fere^nce by this Court in exercise of its levisional jurisdictioiji in

error of jurisdiction. jBfiU 

■ fPLD 7 nn:^ .sr 1.5.51 and

C) of any illegality or any otherabsence
V

// -MR 13n4’h f2Q07 SCMR9Z6:f20(i6 S,5

•^V *.
:■

\ r- 
N.. r'

able toipolnt-out . •4. .SCMR 1469), Petitioners have not been
.f-

m:
record perversity/- illegality or mis*reading and non-reading oany

•f ^

I
I
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-.1 I
k..' i being jwithqutin the impugned judgment, thus, the instant potitic n

ncejis hereby disriiissed with no order as to costs.I; 1 substa
f:

■ii I i:Announced
29.09,2021.

r..
j

;;S^lTrj.'F. COPY*lmrnnullah PS*
(S.B) Hon'ble Mr. justice Muhammad Naeem Anwar ^
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30-3-137%.

TN TTTF, COURT OF SEMIOR CIVIL JXrOGEJ.TtJPICIALl 
' T AKKT MARWAT

Execution Petition No-. 07/10 of 202^'
Asad Ullah vs Govt of ICPK etc

•A Or............ 18
. 30.03.2023V

Parties present. /

4 shall address and dispose of n atter of 

ition in hand on points of

Mine tliis orderV
maintainability of execution pe 

limitation and decree holder’s loc is standi.
;

\\

Arguments already heard and record peiused. ■

that petitioner/decree holderBrief facts of the case are 

(here after called as petitioner) Asad Ullah and others have 

it for declaration etc against the District

1.

brought a civil suit _ ^,

Government through DCO and EOOISchool and Literacy)5NJ etc.

In the suit, appoiritment orders of defendants No. 5 and 6
I cJ-

d (hereafter called , as respondents only) issued by defendants 

challenged. The then letirned Senior Civil 

dated 14.03.2013, dismissed the 

of their entitlement to the 

or recovery of donated

4 •;

No.2 and 3 were 

Judge vide its judgment 

plaintiffs’ suit to the extent 

appointments, recovery of compensation

land. However, the appointments of respondents No. 5 and 6

declared illegal and unlawful.

^\h the parties challenged the decree and Judgment by 

filling their civil appeals before the Court of learned District 

Laldci Marwat. Finally, the Additional District Judge-IV,

ATTESTEO

Avere

Judge,i .'

Page 1 of 41'
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Cont Order No. 18 dated 30.03.2Q23 Asad Ullah vs Govt of KPK etc ■

Lalclci Marwat vide its consolidated judgment disposed of civil' 

appeals No. 20/13 to 24/13 (five civil appeals), maintained the ^ 

decree and judgment of the learned Trial Court. Respondents : 

No. 5 antj 6 filed civil revision before the august Peshawar 

High Court Bannu Bench. The-worthy Bench while disposing 

the civil revision No. 45-B/2014, vide its judgment dated
I . ' '

29.09.2021, dismissed the .revision and uphold the concurrent
1

findings of the learned Trial Court and f rst Appellate Court.

Petitioner filed tlie execution petition in hand on 

25.05.2022. He initially sought execution against the official 

respondents with .prayer for, removal/dismissal of private 

respondents’ No. 5 and 6. respondents No. 5 and 6 on their owrt

i

1

*!
Ji

I

\
0

!

!

•i

i

I

. ti.)

1
j

.!

1
appeared and ■ engaged Younas Ali Khan Advocate,, who

i 1
4 •

submitted memorandum and with the permission of Court 

submitted wakaltnama. Vide Order No. 9 dated 10.11.2022 they 

were allowed to contest the execution petition.
I

■

Learned counsel for private respondents and District

Attorney for official respondents raised .questions upon
s

. I

maintainabilityon the touch stone of limitation and locus standi 

of the petitioner for filling the execution petition.i

Arguments from both the sides heard.

, Asad Ullah the petitioner was p.iaintiff No.l in the suit
■ ' .V ...

and till the decision in revision petition his status as plaintiff
1;

tested
;

r
1

Page’ 2 df 4 • ->
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A';m1 1 lHa^ VS Govt of KPK et_cf
0 I Cont Order No. 18 dated 30.03.202J_

1

remained undisputed and un-rebutted on tlie points of 

locus standi, When this point haS'Tinally been disposed c>f and

discuss or decide the istatus

■No.lf

\

has got finality how this Court

of petitioner and his locus standi now in execution petition. 

Moreover, law on tlie siibjeot has vei7 muoh clear and Section
I

47 CPC clearly envisages and defines the parties ip the 

execution petition in the explanation appended .with the Section

can

;

S

47 CPC. Therefore, the objection of respondents that petihoner 

locus standi to bring the instant, execution .

0

has got • no

application because some of his claim has been declined by the
(

Court,, is of no legal worth, thus, declined.

' Another objection raised by the respondents is’ that 

decree has been passed by Trial Court on 14.03.2013 while in

;

the instant execution petition has been fi ed on 25.05.2022, 

of Section 48 CPC, it is barred by limitation.

:•

thus, in view

Learned counsel for petitioner argued that starting point for

purpose of limitation as provided in Section 48 CPC would be 

counted and calculated from the date of Appellate decree or 

from the date of decision Injevision application. He relied upon 

case law i.e. 2021 CLC 126 [LahoM, 1989 MLD 3617

/

*^Wrel and 2021 YLR 1222 TPcshawar (Abbotthbadtw
* ' ^ Benchll. In the instant’case'judgment in revision petition has

1

been rendered on 29.09.2021, therefore, if the period of threei:
ii:

Sr DI

j
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Asad Ullah vs’Govt of KPK.etcCont Order Mo, 18 dated 3Q-03.2023 if.

s •

years is counted from thcisaid date, then the execution petitioni ■

is within time.

Learned counsel for' private respohdenis submitted that 

their CPLA is pending in the august Supreme Court of Pakirtan 

and submitted copies of CPLA No. 6435/2021 and also 

requested for carrying proceedtngr- in the .instant execution 

petitic|'i according to Section 82 C^C. The request is valid, 

thus, entertained. In compUtmce of the said Section tliis Court

I

a

deems it fit to refer the matter of executing the decree in the 

instant execution petition to the Secretary Education Peshawar, 

Commissioner (the then DCO), District EducationDeputy'

Officer Laidd Mai-wat.-They are directed to declare the orders 

of private respondents No. 5 and 6 as illegal and unlawful and 

office notifications and submit the same before the Court• issue

within 30 days of the receipt of this order.

■ . Muhan-ir is directed to issue notices for compliance tnd 

execution of decree along with copy tills order and others
• I

documents i.e. plaint, decrees and judgments of learned Trial 

Court and worthy High Court. File to come up for compliance 

report along with notifications from the quarter c-pncmrs^ on

cl

t.'

I

0 h V.• ■-P'rh:r'l (3/,i. •: A- C 5
'rAnnounced) i

licaho'ui; • 30.03.202GPP"':
Senior Civil Judge (Judicial). 

Laldci Marwa.t.
ii-

No. Ot
Copv'"'^d

....... '

L.f....:vVVX h
'.vi.ic^.it \ ..........

rv? G.jtaniloar v:

L.C r T D .>**

N
• ■ • VWI

/
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'^tM THE COURT OF DISTRICT JUDG^i l-A-KKl MARWAT

CWI Revis-ion No., 72023

1. Riaz Muhammad S/0 Wali Muhammad 

r/0 Mohaliah Mina Khal, Lakki Marwat,

Presently Lab Attendant, G.H.S. Mela Shahab Khel, 

Tehsli & Dlstriv:t Lakki Marwat.

2. Dtlawar Khan 5/0 Abdullah Khan

R/p Village Mela Shahab Khel',

Tehsil & District Lakki Marwat.
...Petltionerls)

Versus;

t| Khan-S'/d Yar Muhammad 

R/0 Mela Shahab Khel 

tehsil & District Lakki Marwat.

1. Asadulia
»■i

...Real Respondent(s)•i

2. 6overnment of Khyber Pakhtunkhwa

Through Secretary Education Peshawar. 

3; Deputy Commissioner 

District Lakki l^arwat.

4. District Educa.'ion Officer (Male)

District Lakki:i/larw^^.-

5. Sub District Education Officer (Male)
1

District Lakki IViarwat.

^ 6. Headmaster GHS 

Mela Shahab Khel 

: District Lakki 'Marwat.

.
V'

9.

At .A

III
...Proforma Respondent(s)

%

rpr AGAINST TMF JUDG'EMPMT^ order/ DECREE
riVlL revision PETITlONU/S 115

..rcn .n n, RV ^/.R. HAM.n KAMAl, THE SENIOR CIVU iUDGE,

n7/in DP 2022 VIDE WHICH _THEMflRWAT IN THF execution PETITION_m..------

^p.er-rinM Tfl JHE . MAlNTAIMABtLITY OF THE_SAiD FXECUTION PPITITION IS BEING

nKPr>.;FD OP AND nPCIJLRED EXECUTION PETlTmMAM^jMNABkL
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!

!

1 PRAYER IN APPEAL:
■:

r.■^r . I
\'\

ON ACCEPTANCE OF THIS CIVIL REVISION PEITITION. THE

EXECUTION PETITION NO 07/10 OF 202;> MAY klNDLY BEI

DISMISSED BEING NON-MAINTAINABLE AND THEORDER DATED:

)
30-03-2023 OF THE LEARNED SENIOR CIVIL JUDGE LAKKI

MARWAT, MAY KINDLY BE SET ASIDE.

NOTE:lf no Civil Revision lies against the impugned Judgement/ Decree/ Order and the

impugned Execution Petition, then the instant Civil Revision Petition may be

kindly converted into Civil Appeal.

Respectfully Sheweth:

B

Brief facts giving rise to'instant appeal are as under.

0

FACTS: r

1. That Respondent No.l brought Civil Suit No. 62/1-R of 2007 In which, a. partial
;■

decree to the extent of declaration was passed in favour o1}the, Respondent No.
r •.

1 and against the Petitioners by declaring the appolntmentsiof ^defendants No. 5

and 6 (Petitioners herein) as unlawful and the rest of suit \yas dismi.ssed dated

14.03.2013. (Copies of .decree sheet and judgement o/ learned Trial Courtare;

annexed as Annexure "A")

2. Both parties being aggrieved from the judgement of Civil Suit No. 62/1-R of 2007, 

challenged it and preferred an appeal in the Court of District Judge, Lakki
:i

I
Marwat. The said appeals were dismissed dated 16.12.2013 and judgement and

decree of the learned Trial Court was maintained. (Copy of judgment and decree

of Additional District Judge-IV\s annexed as "Annexure B")

!

'V
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3, That Petitioners filed Civil Revision No, 45-B/20f4before the august Peshawar

Bench while disposing of the saldCivil

judgement dated 29.09.2021 dismissed the said Civil

High Court, Bannu Bench. The worthy

RevislonPetition vide Its

Revision Petition and uphold the concurrent findings of the learned Trial Court 
....

and First Appellate Court.

CPLA NO. 6435/2021, in the meanwhile, Is also pending in the august

matter at hand. (Copy of the

4. That a

Court,.of Pakistan regarding the 

CPLA No. 6^35/^021 is annexed as "Annexure C")

same •Supreme

of "the judgement passed in 

Execution Petition No. 07/10 of 2022 dated

5. That the Respondent No. lln pursuance

Civil Suit No. 62/1-R filed an 

25.02.2022. The Petitioners challenged the m

That the learned Senior Civil Judge, Lakki Marwatthrough an order

aintainabllity of the said Execution

Petition.

- dated 30,03.2023 disposed of the issue by declaring the Execution Petition 

(Copy of theOrderdated 30.03.2023 is annexed as "AnnexureD”)

6. that beirlg aggrieved from the aforementioned order of the learned Senior Civil

maintainible.

Judge, Lakki Marwat dated 30.03.2023, the Petitionersprefer instant appeal on

the follbwing grounds Interalla.

r
:GROUNDS;

dated 30.03.2023 is against ths law, facts,

oh record as

a. Thal. the impugned order

without substance, In

well in utter disregard of relevant law point; .as 

, eyes of law.

b. That the findings of the learned Court 

withLt application of judicial rnlnd and result of misreading and 

reading of thp material available on file hence untenable.

c. That the order of the learned Court is prejudicial to the Intefesls of the

utter disregard of material available

such, untenable In the
•;

<V
’.r.

the outcome of;haste andare, iV.'c

non-

!

i
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7^({

. PetItipners. The learned Court did not appredate.tHe ai Euments advanced 

by the Petitioners'counsel,

d, That the lea^ped Court, has graciously erred to make Its 

in contrast to the apex Supreme Court judgements'is'in excess jurisdiction 

which has caused grave miscarriage of Justice.

e. That impugned order of the learned Court
. f

petition suffers from materia! irregularity and illegality.- i 

jurisdiction.

■ !

own interpretation

i

' i-'.'
regarding execution of the-

f

n exercise of •

i;

f. That the dictum laid down by 

judgements has been misinterpreted by the lear'-.-jd 

interpretation at her own is un-warranted.

g. That the learne^ Court has totally disregarded the fact that the judge 

passed by the learned Trial dated 14.03.2013 and subsequently held by the 

First Appellate Court and

Declaratory in nature which is not executable

h. That the Respondent No. i has got

apex Supreme Court in numerous •

Court and. new

ment

\
august Peshawar High Court, Bannu Bench, is

as per tite law.
^7!•i; r'

no cause of acllon For the reason that 

when the suit was brought the Petitioners were-appointed on fixed pay 

and latej on their status changed to Civil Servants by.f/Ilr Azam Khan 

Then EDO (S&£) vide Letter No. 179S-1B01

r,
..'1*-

, the

dated 08.05.200E! which 

. granted Ex-Poiit Sanction and as a result the services of the Petitioners

:|
were regularized, in this regard, an entry dated 01.07.2008 In the service 

book was made regarding the Notification for Regular ization vide Letter 

No. BO-1/1-22/2007-08 dated 29.01.2008. (Copies of the Letter No.

1801 dated 08.05.2003 & entry in the Service Book dated 01.
* \

annexed as "Annexure E & F"}

That the Respondent No. i had got no locus standi onced^daratory decree 

dated 14.03.2013 is passed in his Favour and against thf^fpetitioners.

1796-

07.2008 are

i.

,1 ..

ATTESTED
V

i
v\(Ixaminefto v 

Dlslrici % S'->:sion Jud^



1.

•I)5 r

%' 0,1

j. That the Instant Civil Revision Petition Is within time.

' k. Any other grounds, with the permission of this Hon'ble Court vyil! be

advanced at the time of arguments.
!

PRAYER;

IT IS, THEREFORE, MOST HUMBLY PRAYED THAT ON ACCEPTANCE OF THIS CIVIL
!

•REVISION PETITION, THE EXECUTION PEITION NO. 07/10 OF 2022 BEING NON-

MAINTAINADLE MAY GRAUCIOUSLY BE DISMISSED AND THE ORDER DATED; 30.03.2023

PASSED BY THE LEARNED SENIOR CIVIL JUDGE. LAKKI MARWAT, MAY KINDLY BE SET

ASIDE.

Any other relief not specifically prayed for and deemed appropriate by tfie Hon'ble Court

In circumstance:; of the case may also be granted.

: Dated; 15.04.202:i

PETirrO!)fER(':)
I

Through

YOUNAS ALI KHA|^ 
Advocate High Coiirt 

Lakki Marwat

i

S ■

I

a

.‘I

0

'.1.i
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!
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Education Officer-f ■ ■ Office of The District
Male Lathi Marwat

. Phone&Fax: (0969)SSS291.?Eman: cn^siaJsmuiiim^
^..oi.,.»irrnm/dsornaleLakki.www.tW'Uer.com/d^o^-^^

WWW

OFFTCE ORDER:
In-^Pursuance to-the Judgment of Honorable Peshawar

Revision Petition Bearing No,45-8/2014 Dated.

Sheet N0.18 'Dated. 30-3-2023- of the
decision of the

Hi^h Court Bannu Bench in Civil Re'
■ 29'-09-2021, Execution Petition Order

Senior Civil Judge Lakki Marwat and joint/unanimous
of the worthy Additional Secretary

No.SO ;(Pninary-M) /ESiSED/ 2-1/

.i

Honorable
held under . the', chairmanshipcommittee

(General) E&SE Department' conveyed
2023 Dated. 27.04.2023.' The

vide
competent authority (District 

pleased to withdraw the appointment 

10-10-2007 in respect of Dilawar Khan S/0 

GHS Mela Shahab Khel with immediate effect.

Posting-Transfer/

Education 

order bearing No. ,16165-70 dated. 

Abdullah Khan Chowkidar

Officer Mate Lakki Marwat) is

bistr.ct Education Officer 
(Male) Lakki Marwat

!

3 Hriteri. <5^/04/2023/?

. .33 3:3- /oEndst: No
cop, Education Peshawar, Khyber
1. PS to

Peshawar.
Deputy Commissioner (The than DCO)

q Additional Registrar PHC Bannu Bench.
rix/iMndne 1 akki Marwat.

' Lakki Marwat./
4.

!
-r'u- U<^

/. •

'lit :

'.n
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'■d.
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11.06.2007
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y.(
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;
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I
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-ifJt/M-/04.02.2010

I

i
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nistant .revision petition vvith iin application for •'JLispension of execution
proceedings in order dated 30-03-2023 of learned tri 
rcgi atered. Prc n m j [-13,-y

.i

■f'T; trial coiiit. It be;

arguments heard. The application seemsgenuine, hence, allowed and the operation of execution proceedings i 
tie impugned order & decree dated 30-03-2023 i 
till date fixed. Notice

IS hereby suspendedi
to the i-espondents be issued for, f'l

Til Adai: ^*^.s^uleik-an I®el 
. District; Judge- 
Lalcki Marwat.

Ad

rec-A'pd on.^/—Ljr , Lf *0 Q
■..'onvinn r-'ro offfa a

Copy'-'i ■■ .-t ■
f.tur’;!'- t' -.;:.........
Urne'it i*'.'- ...

Oopv on...... X)^2S'^*T
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IN THE COURT OF ADAM MAN SULEMAI'4 KHEL 

. ADDL: DISTRICT JTOGE-Il. LAKKI MAP WAT1

i
8 of 2023
....18-04-2023
....16-09-2023

Civil Revision No
Date of institution........
Date of decision...........

.1

. s Riaz Muhammad 5/0 Wali Muhammad r/6 MohaHali Mina Khel, 2. Dilawar 
Khan s/o Abdullah Khan r/o Village Mela Shahab Khel Tehsil and District

.Petitioners
i

\i
:

• :! Versus.i
. :i i;1

1; A^adullah Kliinn s/b Yar Muhammad f/o Mela Shahb KJiel, District
(Real Respondent?)

1

Lakki Marwajfi.
2. Govt of BCPKithrough Secretary Education Pe.sjiawar
3. Deputy Comrliissioner, Laklci Marwat
4. District Education Officer(Male), Lalcki Mar^'at

■ 5. Sub District Education Officer(Male), Lakki Mt\rvvat 
6. Head Master GHS, Mela Shaliab Kliel, District LakJci Marwat.

(Proforma respondents)

■I

;

4

JUDGMENT.
. I

1. My tlVis order is aim-to dispose off the revision petition filed by the 

respondent/petitioner No.5 & 6 against the order of learned Senior 

Civil judge (Judicial) Lakki Marvvat vide which the execution 

petition of respondent/plaintiff Asadullah was declared maintainable 

while objection of the petitioners/defendants was tumed down.

2. Brief facts o f tlie case, as per plaint, are that, plaintiff No.'L sought 

declaration to the effect that he was entitled to be appointed in 

Education Department against the vacant posts of chowkidar or 

laboratory .attendant in Govt High School, Mela Shahab Khel,'

hereinafter 'described as the school, ,on the ground that his
I i '
predecessor-in-interest had donated his iand free of cost/for the

cbnstruction'iptc of the school with the purpose in accordance with the

prevailing ni'ses that against the appropriate portion of the vacant posts 
ii ' . ■

of the schdol, only his nominees shoiild"be appointed. That the

vacanci^^.S of chowkidar and laboratory attendant were sanctioned vide

:

i

I

V,

'V
if-'
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notification No.BOV/FD/2-31/06-07 dated \09-01-2008 and on the
veiy second-day, the defendant No.2, 
admin istrative powers

who was entrusted 'with: the
only had unlawfully appointed the defendants. 

No.5 & 6 without adopting the proper procedure: "

validity of appointment orders of defendant No.5
• Plaintiff assailed the

&• 6 on the said 

against the recruitment policy and 
therefore, prejudicial to plaintiffs right thereto. The plaintiff claimed 

entitlement to the

posts, being illegally effected

appointment as land owner. Several 
extended to the defendants for making appointment of plaintiff to the 

said post btit theyirefosed to act accordingly, thet.|fore, the instant suit 

was filed. The plaintiff prayed for the declaration of his entitlement 

_ and permanent injunction against the defenda,4s and in alternative 

, they prayed for payment of the compensation fof the donated land or

requests were

restoration of the land, hence, the present suit. ' 
3. Defendants were summoned,, who appeared and submitted written 

statement. From the pleadings of foe par-ties, issues were framed.
Parties were given ample opportunity to adduce their evidence 

which they did and after heard
to

Arguments, suit ol tiie plaintiff
dismissed by SCJ (Judicial) Lakki Marwat vide Judgment and decree

dated 14-03-2013. Aggrieved from the said judgment, an appeal was 

filed by- Asadullah

Marwat which was marked to

.'.v was

1
1 etc before the learned Difitrict Judge, Lakki 

Addl District Judge-IV, LakJci Marwat

-;

and after, lieard arguments of tlie parties the appeal was dismissed.i

vide consolidated judgment dated 16-12-2013, agam PJaz Muhammad
and Dilawar Khan (respondent No.5 & 6) filed

august Peshawar High Court, Bench Bannu and the appeal 
dismissed by upholding both the

an appeal before thei

was also

concurrent finding of learned trial 
coiijt and first appellate court vide judgment dated 2,9-9-2021. 

execution petition
An.

filed by Asaduliali whflt defendantswas

submitted objection over the i 

and time barred, however, after bear'd

a'lso
execution.petition being not maintainable

argumems' of counsel for the^
--.parties, the lemmed l.n'al court SCJ (Judicial) maiJitained the execution

T T H S T £ El -.
X
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• Eiiafniiici"'0
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f,petition, wy|iile- plea of defendants tlist die execution petition being
’ I'i
time barrejv'''was turned down vide order d^ted 30-3-2023. - 

4.' Aggrieved' from the said order the instant revision submitted under 

' section ] 15 of CPC by petitioners/respondents No.5 & 6.

1"

5. Arguments heard and record perused.:,;- 
6 Perusal of, the record shows' that 'one ;Saadullah etc had filed a 

declaratorysuit against the .respbndentj^defctidants abd' after full

1) !

: \i

dressed, suit of the plaintiff Was. dismissed by learned S^iniorpvil
however, tlie appbintinents of

1 1

.« ;
Judge(.ludicial) Laklci Marwdt,

,jdefendant'No!5^&6 were declkted iJnfewful vide judgment and decree
!

t • V/

dated 14-3-2013. Aggrieved from the said.judgment an appeal filed by 

Asadullah etc before District Judge, Lakki Marwat which was marked 

■ to Addl'District Judge-IV, Lal<ki Marwat.and after heard arguments of 

the partie^jlilxe appeal was dismissed vide consolidated judgment dated 

16-12-201-3, again Riaz Muhammad and Dilawai- Khan (respondent 

No.5 &. 6)', tiled a revision petition before the august-Peshawar High 

. Court, B'encli Bannu, however, the same was also dismissed by

i

ia \

i
!1

K

•i
J .

:
Ii

. upholding ;both the concurrent finding of learned trial coiirt and first 

..appellate .ipurt vide judgment dated 29-9-2021. Although Riaz
appeal before august Supreme Court of

i'

iMuhammatji has filed an 

Pakistan, [however, no
lii; ■ ■}■

stay order for; suspension of execution 

proceedings pending before the Executing Court/SCJ(.Tudicial) LakJd 

Marwat has been provided. Respondent raised two points before tlie

i-.
1

I

court to declare the execution petition being noti executing
mainiainabie and barred by law. The first objection raised by tlie, 

• - 'l! ■
respondent^ tliat petitioners have no ipeus standi for filing tlie

execution petition and another objection that the execution, petition is

,

«A -4 5

%I
i

^ ' time barred under section 48 CPC.
■9. Regarding the first objection, raised by tjie private respondents Riaz 

Muhammad and Dilawar Kftan that petitioner has got no locus standi 

' to file the -execution petition. In this regai;d I am of the view that the 

petitioner Asadullah had ifiled-suit for declaration, although to the 

extent of his appointment, his-suit was dismissed while or the other

.1

i

-.'I

;
1 V
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the strength of the said, suit, hijj. plea for declaring 

appointment of respondent No.5 & 6 as unlaw^:i, was accented ^md in 

the said judgment appointment of respondents..'5 & 6 was declared 

■ unlawful. 'Meannfe thereby that he has locus sthndi, to the exten of
6 AS unlawful, which is

;hand, on
;•

V

declaring appointments of defendant No.5 &
the ‘Worthy Peshawar High CoUit bench Baiinu andintact up to

executing court has rightly declared that Asadullah has the right to file 

execution petition to act upon the judgment dated 14-3-2013 of Senior 

Civil Judge, Lakki Marwat and of the first appellate court as well as of

its letter &the worthy Peshawar High Court, Bannu bench as well in

■ spirit.
Another objection raised by the private respondent that the execution8.
petition is baiTed-by limitation u/s 48 of CPC. Although Initial decree 

was,.passed| on 14-3-2013 by learned SCJ Lakki Marwat, an appeal

dismissed on 16-12-2013 by ASJrlV,against the said judgment was
Laldci Marwat and thereafter the revision against the concurrent 

of the trial court and first appellate court was also dismissedfindings
by the worthy Peshawar High Court Bench ,Bannu vide Judgrpent 
dated 29-9-2021 and trial court has rightly declared that the execurion

■S'

petition filed by the petitioners is well within time because if the

be reckoned from the ILdgment df' worthyperiod of three years 

Peshawar High Court Bench Bannu dated
:

29-9-2021, then'- the

execution petition'fe within time. Similarly, the'-executing court has
the concerned authority to declare

j,

'1 .

rightly issued ..direction to 

appointment of respondent No.5 5: 6, illegal ard unlawful within 30
■ direction of. the

,L;

days and the concerned authority in compliance o 

executing court/SCJ (Judicial) dated 30-3-2023 videloffice order dated 

28-4-2025'and withdrawn the appointment order oi respondent No.5 

&. 6 namely Riaz Muhammad and Dilawar Khan with immediate 

effect. As no' order regarding stay/execution proceeding has been 

brought by the .respondent/petitioners from the August Supreme Court 
of Pakistan under'Order . XLI Rule-5 CPC and [hereafter executing

i
court Jjjsued proper ' direction--to tlie ^concejged autilority for

/ -Tr i

ii'-- \
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withdrawal of appointment order of respondent No.5 & 6 being 

Linlawrul and the concerned authority in compliance of the direction of 

the executing court rightly withdrawn thei' order vide office ikter

I:(
.

No.3364-74 dated 28-4-2023. ■ ■
of'the above, the order dated 30-3-2023 of the; trial9. In view

ctuiri/execuLirig court is in accordance with law, needs no interference, 

Lhcrefore, in.n.ant revision petition stands dismissed. No order as to;
t

i costs.
10.File be consigned to the record room after necessary completion and

compilation,

Announced 
16-09-20:^

3

Ab \

an Sulthnan Khel) 
Add DistricK^udge-11 

Lakki Marwat

(Ada Ivi

nF.RTIFiCATE

Certified that this judgment consists of five pages. Each 
page has been.,read and signed by me after MC^ssar^T^iOTectiom

fu\ stribt^dge-II, 
Laldd K^rwat.>? T-)-

j. '-i:■4,.a
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BEFORE THE KPK SERVICE TRIBUNAL, figSHAWAR

S.A No. 72023

Diiawar Khan DEO (M) mothersversus

APPLICATION FOR CONDONATION OF
DELAY. IF ANY.

Respectfully Sheweth:

1. That the subject appeal Is filed in this hon'able Tribunal.I

. .

That due to the lengthy process of the case in the legal forums 

between the parties, finally R. No. 01 did -withdraw order of 

appointment of applicant vide order dated 28-04-:^.023.

2.

That thereafter too, the matter was pending adjudication between 

the parties and applicant served the department till 16-0^-2023.

3.

That on 17-04-2023, judgment was suspended by the hon'ble 

court after dismissing Revision Petition on 16-09-2023.

4.

That as per the aforesaid circumstances, the appeal In hand is 
well within tim^ or if any delay exists, the same shall be condoned 

' In the best interest of justice.

5.

6. That the apex Supreme Court held time and again in its 

judgments that vested rights shall not be killed on the score of 
limitation and cases be decided on merit.

It is, therefore, most humbly requested. that delay, if any, be 

condoned in the best Interest of justice.

Appiicant

Through

Saadullah Khan.Marwat 
Advocate

Dated: 03-11-2023

V
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AFFIDAVIT

I, Dilawar Khan S/0 Abdullah Khan, Ex-Chowkidar, Govt. High 

School Mela Shahab Khel, Lakkl Marwat (Appeiiant), do hereby 

solemnly affirm and declare that contents of the Application are 

true and correct to the best of my knowledge and belief.
•i

DEPONENT

I

i
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I
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