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the appeal of Mro Dilowar Khan resubmitied

today by Mr. § adlﬁiahl\[uv~Ndllu.n,“chw> ate. 1is Gsed for |

preliminary Jncaru1g belore Nmgle Bench at Peshawar on
~ Parcha Peshat s given o the counsel for the
appellant.
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The appeal of Mr. Dilawar Khan scn of Abduiian Khaw Tx Chowlkidar GHS Mela Shanab
Khel Lakki Marwat received today i.e on 27.10.2023 is incomplete on the following score which
\‘ i< returned to the counsel for the appellant for completion and resubmission within 15 days.”
’ 1- Appeal has not been flagged/marked with annexures marks.

2- Annexures of the appeal are unattested.

3- Annexure-C of the appeal’is missing. .

4- .Annexures of the appeal are not in sequence be annexedserial wise as mentioned
in the memo of appeal. _ ‘

5- Five more copies/sets of the appeal along annexures i.e. compiete in all respect may
also be submitted with the appeal. ‘ :

No. 7 B3yd T s,

ot RO /F1 /2023,

/-\
- REGISTRAR
SERVICE TRIBUNAL
KHYBER PAKHTUNMNKHWA
: o PESHAWAR.
Mr. Saadullah Khan Marwat Adv.
High Court Peshawar.
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BEFORE THE KPK SERVICE TRIBUNAL FESHAWAR

S.A. N 230X 12023
5 Dilawar Khan © Versus DEO (M) & Others
INDEX
: Nso Documents Descriptions Annex Paje
1 | Memo of Appeal 1-5
'f 2 | Civil Suit of Asadullah Khan dated 11-06-07 “AT T 69
':: 3 | Appointment order dated 10-10-2007 "B" 10
e ' [ 4 | Sanctioned post dated 08-05-2008 Y
5 | Amended Suit dated 08-06-2008 D" | 12-14
6 | Written Statement dated 06-10-2008 “E" | 15-16
7 | Application 0-7 R-11 dated 10-11-2008 17
8 | Rejection of Plaint dated 28-01-2008 “G" | 18-19
5 TAppeal to DT by Complainant, 10-02-2009 | "R’ | 20-32
* 10 [Judgment dismissal dated 04-02-2010 J{ 7] 23-25
"'_ 11 | Revision Petition of Complainant to High ST 2630
3 Court dated 26-04-2010
12 | Remand Judgment dated 13-06-2011 "K' 31-34
. " 137 [Judgment of SCJ dated 14-03-3013 71 35-a1
14 | Appeal to D] by Complainant, 13-04-3613 | "M T 4348
! 15 | Judgment dated 16-12-2013 "N" | 47-53
i 16 | Revision Petition of appellant dated 27-02-14 | “0” | 54-57
17 | Judgment of HC dated 29-09-2021 Vp" 1 58-69
I* 18 | Execution Petition of Complainant dated 25- ; QY | 70-71
| 05-2021 !
- 19 | Judgment to remove appellant dated 30-03- 1 "R 72-75
2023 1
20 | Revision Petition dated 15-04-2023 i “s' T 176-80
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1 . ["21 [ Withdrawn order dated 28-04-2023 T

22 |Representation dated 26-05-2033 T NU" | 82-86

. . 723 [Suspension of judgment dated 17-04-3093 R
R - and dismissal of Revision Petition dated 16- '
09-2023 ‘

. | ' .
24 | Reminder dated 20-10-2023 “W 93
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o BEFORE THE Kp SERVICE TRIBUNAL, PESHAWAR
Appeal NO.?EQX /2023
Dilawar Khan S/0 Abduliah Khan, RN AL
' R/O Mela Shahab Khel, Diacs o RO Q3
EX-Chowkidar, Govt. High School D;..wagj

Mela Shahab KTeI, Lakki Marwat ., . .......... .. .. Appellant(s)

Verses

1. District Education Officer (M),
\ Elementary & Secondary
;_' Education Department,
Lakki Marwat.

[N

Director, Elementary & Secondary
Education Department, GT Road
Hashtnagri, Peshawar City.

3. Secretary, Govt. of KP,

Elementary & Secondary Education
Department, Civil Secretariat,

Peshawar. .. ..... ... ... .. ... ... .. ... . . Respondent(s)

PLI>EOL=DOLC=DOL=SO

APPEAL UNDER_SECTION 4 OF THE: SERVICE
TRIBUNAL ACT, 1974 AGAINST OFFICE ORDER

NQ. 3353-63 DATED 28-04-2023 OF R. NO. 01
WHEREBY ORDER OF APPOINTMENT DATED 10-

10-2007 WAS WITHDRAWN FOR NO ) LEGAL
2’///0/}
-SRI REASON.

PS>>SO SG =

Respected Sir:

1. That on 11-06-2007, Asaduliah Khan filed suit before the court of
Senior Civil Judge, Lakki Marwat to appoint him as Class-1V servant

in the school on the basis of donétion of land free of cost for its
construction. (Copy as annex “ATY




10.

2

That on 10-10-2007, appellant was appointed as Chowkidar by R,
No. 01. (Copy as annex B '

That on 08-05-2008, EX post facto sanctioned was accorded by the

authority and services of appeliant along with another was
regularized. (Copy as Annex "C")

That the said Asadullah khan filed amended suit before the said
court to appoint him as such in the school. (Copy as Annex D)

That on 20-O§-2008 and 06-10-2008, department and appellant
submitted writ&en statement before the court concerned by denying
the claim of the said Asadullah Khan, (Copies as annex “E")

That oh 10-11-2008, appellant submitted application under O-7 R-

11 before the court to reject the plaint of Asaduliah Khan
complainant. (Copy as Annex “F")

That on 28-01-2009 the learned court accepted application of 07

R-11 and rejected the plaint of Asadulalh Khan complainant. (Copy
as annex “G”)

That on 10-02-2009, complainant filed Appea! before the court of

District Judge which was tog dismissed on 04-02-2010. (Coples as
annex \\HH & \\III) '

That on 26-04-2010, Revision Petition was filed before the High
Court Circuit Bench D. I. Khan by the complainant to set aside the
judgments of the courts below and then remandéd the same to
Trial Court with direction to decide the same in accordance with law

after recording pro and contra evidence. (Copies as annex “J” &
\\KU)

That on 14-03-2013, the Trial Court decided the matter after
recording evidence. Plaintiffs syit (Asadullah Khan) regarding
entitlement to the appointment on the subject post and recovery of
compensation of the donation of land was not substantiated /
rejected, however, the appointments of appellant was declared as
ilegal and unlawful. (Copy as annex “L")
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14,

15.

16,

17.

18.

3

. That on 13-04-2013, appellant filed appeal 'bc_fore the court of

District Judge, Lakki Marwat to set aside the impugned judgment
and decree of the learned Trial Court and decree the suit in favor of

appellant as prayed for which appeal was dismissed on 16-12-
2013. (Copies as annex “M" & "N

That on 27-02-2014, appellant and Riaz Muhammad filed Revision
Petition before High Court Bannu Bench for settmg aside the
judgment and decree of the courts below which was also dismissed
on 29-09-2021 by the hon'ble Court. (Copies as annex “0" & Py

That on 25-05-2021, complainant Asadullah Khan filed Execution
Petition to honor the judgment dated 14-03-2013 which came up
for hearing on|30-03- 2023 where appointment order of appetlant
was declared as illegal and un-lawful and directed the authority to
issue Notification of removal of appellant from service and submit

the order before the court within 30 days of the receipt of this
order. (Copies as annex “Q” & “R")

That on 15-04-2023, appeliant filed Revision Petition to declare
Execution Petition of complainant Asaduilah Khan being not
maintainable. (Copy as annex S

That on 28-04-2023, order of appointment of appellant was

withdrawn by R. No. 01 which order was recerved through Postai
Service, (Copy as annex “T")

That on receipt of the said order, appellant submitted
representation before R. No. 02 on 26-05-2023 which met dead
response till date. (Copy as annex "u")

That the said Revis!on‘ Petition came up for hearing on 17-04-2023
and judgment dated 30-03-2023 was suspended. However, on 16-
09-2023 the sald Revision Petition was dismissed by the learned
Additional District Judge, Lakki Marwat. (Copy as annex V")

That on 20-10-2023, appellant submitted reminder before the
authority to decide the representation of appellant in one way or
the other and to also reinstate them service. (Copy as annex “W")

Hence, this appeal, inter alia on the following grounds:




GROUNDS.

3]

! e )

That appellant was appointed at the said post in prescribed manner
and served the department for considerable time,

That complainant Asadullah Khan first filed Civil Suit In the court of
Senior Clvil Judge, Lakki Marwat for his appointment and

compensation of the donated land. No claim was made ever against
appellant.

That in the subsequent suit whole theme of the matter was
changed by impleading appellant as respondents. Here it would be
not out of placé to mention that appellant was never appointed at
the post of complainant Asadullah Khan but in open merit. -

That the courts never took into consideration this aspect of the
case and appointment of appellant was targeted for no legal reason
the available record was not appreclated in its true perspective.

Thét while issuing order dated 28-04-2023, by withdrawing order of
appointment of appellant with retrospective effect is not justified in

any manner. Nether any notice was served upon-him nor any
enquiry was conducted.

That appellant served the department tiil 16-09-2023 and on
account of illegal WIthdrawal appeilant service was redundant with

| malafide,

That the said post is still lying vacant with the departm.lent.

It is, therefore, most humbiy prayed that on acceptance of the
appeal, order dated 28-04-2023 of R, No. 01" be set aside and

appellant be reinstated in service with such other rellef as may be
deem proper and just.

SIEYPIIR
Appellant
s
et 0 M KB
Sac}dunefwa\n Marwat
S AN\ -

Arbab Saiful Kamal

,
Dated: 26-10-2023 Amdjaéd Nﬁ a;'z _




CERTIFICATE:

As per instructions of my client, no such like Service Appeal has
been earlier filed by the appellant before this Hon'ble Tribunal,

/é_.&u& b

Advocate

AFFIDAVIT

I, Dilawar Khan (appellant), do hereby solemnly affirm and declare

that.contents of Service Appeal are true and correct to the best of
my knowfedge.and belief

A . @B)Plg)
V%‘DEP‘ONENT

Al
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¥ GFFICE GF_EXECUTTVE DISTRICT OFFICER.-SCHOBLS . 1 TTERAEY IR mmw
S

AtanmeD ORDER:

As'aihioved by the cotnpetent alithority, appoifitiiient oF the below rived 'ﬁ & eifa's's N

e L e i ST ST ar e : !
hereby ordered @ of Rs 4000/- pei month; h tile Yeldo! showh ngémst Thid WaME in the mtex‘est oF

: pubhb SErvicE with imimediate ffeét With fhe followiilg ternis arid Eofiditiont.

S No | Name & f’l‘t'ﬁér aame and DAt ol birth | Desipn: —f;m:g'e‘ f

: ; 2ddress ] Bostibe

S I' jMr.Dilawar Khan 5/0 1581 ‘

' [Mr.Abdullsh Khan ,R/o (As per M.I. c) Chowlcidgr GHS Mela
'villsMela Sha.hab Kl Shah:;p ?{1‘.

b

mwmmmww ety

THE, aﬂ’pomﬁﬁent has been inthde punely oh Eontract basis and EAR be i‘éi'miha%ed Eriy e
wa.thout‘, a'ny anI‘CG

......

Tl‘]cmr mont\ﬁy pay is Rs 40@0/- ﬂxed and wdl bc 1.cn(:}qscd as admlsshb]e unde tﬂ t‘ul\‘:s
The;r ser\(lces w:‘ll be gqvern,ed b'y the mles ami . regulations delu;ahle i om tui;eﬁo ttlme. )
T hcy i5 clu-ected to proéuce h€AlH and agé cettificate from the médicdl Supermicndcnr DHQ
Laldq M;lrwa; SMon e R LR i g A,
Clid¥ge feport should be Submikied o all concerned,

R

EaR

(Ailnuilah thm Miﬁa .l{hel) l
Efeautive: Dlslrlct OMmEer -
Schools & Litetacy LAKE! NMarwat
AT s s . AT g0
:ndst Ne16465+70 /ns/Estab Dated Lakk1 the 10 /146/2007
Copy fbr;nformatlou tprthe AP
. Disit Co' ordmatlon Ofﬁcer Lakl\kMarwbt -
7 . District. Accoupts Ofﬁcel I.:aklu Marwit
3 Qlﬁtmet Off iGers CMDAOC@L p.fﬁcd FAR T P :
4 Medital Supenhfeddcnt DHQ Laldi Marwaf ;
54, Hcaetmaster schools concﬁrncd i
6. Candidates Concemed-.. lLA/ L l
J-C/ ;\\ e \ i "'H !
O X : E'X(‘.C\ltl“ﬂ D;bt |c{ Oﬁﬁcér.,s vl l
O \c> oy Schoofs & Litéraey Lakiii Marwat i
}

———e v

,' '.,. ', '| ’ . 1

E \PO\W\&ppo'mmen‘t d'c)c

\ Ceahen e vaars et T b




e e -

Executlve IDlstrlct

' *"er.:_._

OFPICE GRDIIN-

IR i ey
. " .
ot

Lntre .

Cenraguenrt npen nen ln;lnqnt-tlon of
.ruce erders heoarinyg PndntiTent 1641410 dptad 40/'0/0’/
snd 16165=70 a.zoa 10/10/2007 ,aun te lack of legely pron-
-ecdure as mocu?lve Dintrict Uffloar(BhL)liekaS Marws: o'y
'WOLM the undersighed hen beep plsased te pinerd
'EX-EQST FACTO BARCTION® Sn faveur ef the fellevipg
.ppoxnteen in the bent interest ef public nervica with

retresype Ttiva offect {,e 10/10/2047,

B.Fo.'!‘uu#/ht!ior' 8 Name

Decigns f’llce of Tenting  Hemerxa

14 Hr.RiLz Hululuud 8/0
Mr.¥eli Muhemndd R/0
MahiMine Khel ,Lakkie
Bmot.

2. le.bilwar Khep 8/0
Abdullah Khen | BR/O
vlllage Mela Ehshad
i ael ,Lakki Huwnt.

Lab &ttgtl GHD Mels -
(Pixeds Chaheb Fnel

Chewkidar | GHB Mels -
(Pixed) | 8hsheb Khel

lu-muj7 ?é /)"/ /

00,7 te the -

( MIR AZAM XEAN )
Exscutive Digtriot Officer
(I‘hl.ll/ldtl)l’ukki Marvat

natcll LaXki the & ‘{ /95 /2008,

(1) Di.reetor ﬁtl}hln'll & I4iteracy ,INI? / hnuu’.
' (2) pistriet co.runun ofticer,Lakid Ku\ut .

(3) Distriet Ageeunts Offioer,Lekki Marvat,

(%) Bommo:,',cm Mele Bmaab Khel(Lakci nmim.

(5)-(5) cxnetnl crnserned,

tgimis

Ofﬂce Schools &t l ltelacy _,
De partnjent Fakka Ml : “ ;3‘
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EXECUTIVE DISTRICT OFFICE SCHOOLS & LITERACY

DEPARTMENT LARKI MARWAT '

Ref: ) , Date _.

OFFICE ORDER ‘
- Consequent upon norn implementation of office orders bearing

| Endst PEs, 16114-18 dated 18.10.07 and 16165-70 dated 10.10.2007,
" due to lack of legally procedure as Executive District Officer ( B&L)
" Lakld Marwht to Look After the undersigned| has been pleased| to

accord the EX POST FACTO BANTION in favour of the following
. appointees in the best interest of public service with retrospective
| effecti.e. 10.10.2007. ' :

. rS No | Name/ Father name | Design’ Place of Rema:ksj
| . Posting : :
1. Mr. Riaz Muhammad |Lab Attdt|GHs . Mela |-
'S/o Mr. Wali | Fixed Shahab Khel

Muhammad R/o Moh
Mina Khel Lakki
__ :Marwat ,
5 | Mr. Dilawar Khan S/0 | Chowkidar | GHS .~ . Mela |-
Ebdullah Khan R/o| Fixed) Shahab Khel
| village ela Shahab | ‘
Khel Lakki Marwat

7
Note; L

Necessary entry to this effect should be made in the service Book and

other record of the office concerned. o ' '
; 1 Mir Asarrﬁ Khan
Executive District Officer
( Schools L;it: ) Lakki Marwat
: RN |
Endst No. 1796-1801/- - Date Lakki the 08.05.2008.
Copy to the:- ' '

Director Schools & Literacy NWFP/ Peshawar.
District Coordination Officer, lakki Marwat.

District Accounts Officer, Lakkli Marwat.
Headmaster, GHS Mela Shahab Khel ( Lakki Marwat)
Official Concerned. :

ol W

. . 8d/-
Exec i tive District Officer
( Schools Lit: ) Lakki Marwat
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; -t :j <o " against *he lanrd gran* ard ra* en *hs basis af

i ul-' ) "i meri*s. Thus appurenrtly he has mo* no cause of

é - - ‘gac*+ien and -secondly in “he ligﬁf @f “he decisiow
i - | of Hen'bie Suorene Cour™, STMR, 1993, Pﬁge;1294
o cita*ion-C. -
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g C . sale of public office feor propertyv. Ne' enly i* ia
agaims* *“he cumstifutional law applicable *e public
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. h;hHE, GQURD_OF DISTRICT JUDGE LAKKL MARK

Ciyil-Appéal Ne.: /13 - fer the yéa;'%imﬁg

AS&DULLAH KHAN 8/9 Yar Mubammad,. L O HEIN
/¢ Mela Ska® Khel, Lakki Marwgt s 3Ju.” ﬁhppdtianmim\(

- Yersus
- 1. The pistt:Gevt through;
7 pee Lakki Marwat.
£t 2. Eexecutive pistt:0tficex,
‘ (s&l) Lakki Marwat.

£+ 3. The piatt;@fficcr(s&L),
Takki Marwat.

i, ,Headmaster, GHSchoeol,
Mela Shab Khel, Lakki Marwate

- B, Dilawar Khan a/o Abdullah Khan,
‘Crnowkldar(en contract)GHSchoul;
. Mela Shab Khel, 1akiki-Marwat.

6. “Riyaz Munammad s/e Wall Mulanmad,
1ab;At$d(oncnntract)GHSchmol, _ ; . .
Mela Shab Khel, :

Fr 7. ﬂestt‘Co-crdimation pfficer, '
©/0 DCU Lakkl Marwat. e N Real—neapodt/defds+

8, Mst:Muntaz Begum—— widow,
. Taj| Ali Khan,
V.'iﬁ.namidullin.xnan,
11.0widullak Khan, /

: ~.‘|.3,Zaihui N‘i'.;s.a, v
'ffykg'Zaifunumisi.
p:;rﬁ'Khairun'nisa;
gl 16, Parmun Nisa,
5(}h} %17, Rakhtun Nisa,
P 180 Naeem Jamd,

*' {9, Mst:Mursheeda —-’pauintexs, BN
- 77 ef Yar Muhammad resd/ef
Mela shab,Khel,Lawki Marvat o
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. ' GROUNES I | o
A - L ' . A, The impugned order/decree is patently g
ugainst tte law and facts ¢f the case /

E ' and’ therefore, the judicial appreach of o
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| rebde mo -- reject the 'suit B
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sentence; » whithin thie framework of the
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IR L .‘ ' ) - " 'E. The learned trial Judbe Ne.7 has. wiuheut
BER S exercise of judicious mind ignored the
Relief at part (a) feor declaration af_the
appointment ef Respeondents Nu.5 &6 illegal
“as well as the .relief in part(d) im alter-
nate for payment of cost of land denated &
‘rejected tne suit illegally, discussing, enly
wbuut the 'censequentialzblief' in part\a)
in ita ;mpugned order. :
F. The learned trial Judvc Ne.T7 has exerciscd

his judicial pawexr 1n aid of corruptienm,.
transgress ef pewer and minuse sf OffiCLal

_pesitienm by respendent mo 2,and T
and alse the trial judge Ko, 7 janame
,pTGVlSiBn of cpe- 1908
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R - : IN THE COURT OF MR. MEHMOOD-UL-HASSAN KHATTAK,
B , ADDITIONALDISTRICT JUDGE-|, LAKK) MAR\‘J_)L_T.

N T Civil Appeal No.evvovee. BO/13 of the year 2409
Lo . Date of the Institution.......oooovvn, 10.02.2009

Datc of the Decision..coovvvevieiiiiinanin 04.02.2010

Asadullah Khan son of yur Muhanimad residan of
Village Mela Shahab Khel,................... Apjcliant
.......... Versus... oo
The District Government through D.C.0, Lakki Marwat
and others.......oooii Respundents

JUDGMENT

This appeal has been directed against the decree/ order
dated 2¥.01.2009. passed bv the then learned Civil Iudge-7, Lakki
Marwal, Mr.Abbas Khan, whereby suit of the plaintiff7 appellant was

rejected under Order -7 Rule-11 C.P.C.

Facts in brief of the cuse are. tha
herein) brought a suit against the defendants/ respar

to the effect thal his predecessor-in-interest had

plainill (appellant
dents lor declaration

transferred  lander

property in [avour of Education Départment for construction of a school
free of cost vide mutation No. 8929 attested on 09.08.1972. whereupon
now Government High School, Mela Shahab [Chel has been constructed
and that it was agreed befween the parties and that he or his nominee
wotild be employed us against Class-TV post ele. but isstend thereol und
- in violation of the smd agrccm&u. the appointments Gt’del‘cndnnt Mo. 5
and 6 has heen made by the defendants as chowkidar and laboratory
o .. atténdant lrc.spcctivcly, which is dgainst the nolicy and is thus cffective
o upon his rilghls. and therefore, prayed to declarc such appointments as
. . unjawiul and ot no legal eftect, by giving prop‘er reliet in s favour.
' Plaintiff also in alternative | prﬁyed for award of
.compensatipn thhe land, donated by him for the said school. .
| _ Suit of the plaintifl was controverted by the 'chiefendants,'
and submitted an application for rejection of the pl,ai‘nl‘under Order 7
Rule 11 C.P.C-for want ol csuse of action on tl)é grounds that the suit of
the plaintiff is nol maintainable, as donation of land lor construction of
- school in Heu of employment is illegal., which agreement _ is not
. _envl'orceable.
' That abplication of the defendants wus '.icueptéd and the -
. plaint was ultimately rejected by the trinl court vide its impugped arder. -
ATTE STE @ ) )—Iéncc the appeal. ' |

——

- : | | | | “\L}’;’//,H

- .. Exanherto
District 8-3ession Judge
L Cakki Masmat

—
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i m bncd m’dm ¥ decree is pdlu\ll) ugainst the, Tawjund et .md has -

:‘J

ustamablﬂ a.nd nccds to be set aside on acceptance of the appeal.

On the other hand to-the contrary, the learned counsvi for

:i:'.:';ih_“.srcspondents fully defended the impugned order / decree “nbout -

hxs Landcd property in favour of Education Department of constrution: of

school free. of cost, but no agreement in written form_has been cm.culed

l betwcun the parnes for the provuswn of Class-1V posts to him or to his"
nominees tmd otherwwc too. if there was any agreement bL.th..E.n the .
partics m thxs regard, even then, such agreement cannot be enforeed,
bemg !Hegal and void, as declared so by the Hon'ble Supreme Courn of
«‘Paknstnn in 1ts verdlcle lcported in 1993 SCMR, 1287 and 1997 §CMR.

855. o
o “That so the suit of the plaintift has been very rightly

rejected by the il court through its impugned order, which is well
rewsonccl and requiring no interference.

Having heard on both sides and on going though the

!
|
% ‘ ' available material on record, it revealed that admittedly plaintiff has
\ sought fm his employment in the Govl. High Gelool, Mela Shuhab Khel,
* an account of providing Weir landed praperty free of vost for the said
\ schoo! and not on the basis of meits and has pleaded that under an
‘ agreement, his predecessor iransferred the land in (avour jof Education
Department through he above mentioned mutation dated 09-08-1972
for construction of Govi, High Sehool subject 1o condition thut
\ " appointments ? against Class-1V posts in the said School shall be made

accmdmg to his will and that lmleud thereal respondeal No. § and 6 are

:

N jw] ;

]E r%ﬁ . ?.113 '\ppomlej on.the said posts and Wherelore, there i breach of auu.unum
%’;r’i_g 3 : l"!i :‘ “dnd sougght cancellation of :.uc.h appointments, but fir ity no such like
% 7_{3;‘.; u‘a ngreemem in written form has lwu:n produced by the plaintifT / appetiant
5%:_.3 A ;: [ 1evcal that rez\liy il-was 50 a;,n.ed between the purties, but howwci if
e ‘5 i, 1:. :uppo:.v.d (he existence / execution ui the ulleped .l;:.nuctlxent even

annot be enlorced, for the wasons that ngreement o {ransfer

land m cons1dermon for emp!oyment was in the nature of sale n[’ public
) ofﬁce and such agreemenl was ||le;,nl and agamsi the pubhc policy.

specific performance of

1t was argued by the tearned counsel folr the appe}itmt lhat .

NS t;teen pa«ed wnhom applying judicial approach and therehy |gnoved th;: L

elicfs sought by the plainti(T/ appejlant, thus the impugned ordct i3 not a

1ej¢cl10n ofthe plaint and arguad that the plaintift had though tmns!en-ecl
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, sxich' agreement: whereof, Icoutdn‘l be granted, as _reporiad in 19‘53 )
SCMR, 1287 as well as 1997 SCMR, 855.

Pt pman £

H

held that he is ealnpped under the law to ‘claim rnr such rt.hef as hm ,

. favour of Education Dcpartrnenl free of cosl. with no condition.

: P ’by r(7‘71 IIP‘ “i "‘ntll..%

NG anof Examinar ...

So fér as the other alternate claim of theplairtlifiT /

éppt:llant with regards to compensation vl his land is conee med. il is

predec.essor had lu'msfem_d his landed piopuly in the ymr 1972 in-

precedenl and now after lapse of about 35 years of such: transfer, the ’

plaintiff cannot claim any sort of compensation of the fand, or for

_demolition of super structure of the School.

Thcrefore, having reliance on the above refen’cd dictums
of the august Suprerne Courl, 1 have reached to a firm conclusion that
plaintiff has got no cause of action in respect of the claims, being sought

ty him and that his plaint has heen very rightly rejected by the wrial court

through its. lmpugned arder, so as t0 nip the evil in the bud.

Resultantly the appeal fails, and hereby stands dismissed.
Willi no order as to costs:
"Tile be consigned (o the record toom after its necessary

completion and compilation.

Announced.
04-02-2010 \
; ’ {(Mehmood-ul- Hassan Khattalc)
' Addl: District Judge-1.
' - : Lakki Marwat,
CERTIFICATE: ' o

ALeis S 2 e s

i

I is certified that this judgrnent consists of three (03)

pages. Each pagé has been checked, corrected and signe'd by - me- :

_ Add!: Digtrict Judge-l, -

6. ND..o Q, zq @ - Lakk M.a.rwat,

applieation rocalvad on...Z .......5.." Q)

Wherever it was nceessary.

ATTESTED

Sapying Foe dapositad on
judgmant HA"‘I’!'.'ucj fgr co ~--i~;‘-—-—g g - .
No, Qf WIS i py 9 ' l\

Copying Fac..\
~Beareh Fes., N
Hrgent faa.....,,... .
Name of Gopyplat

Exam‘iner to .
Dlstrlct & Se;\:lon Judga, .

.
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D.LKHAN

o ‘Civil Revision No,..-.&../o/ 2_01110-._

,.IAsadullah Khan S/0Yar M’uhammad
R70 Melah Shahab Ktiel,
vTehsul & Dnstrlct Lakki Marwat:...

VERSUS

' 1) The Disttrict Govt; through
© DCO Lakki Marwat.

.. Petitioner:

- 2) Executive District Officer',' (S & L) Lakki Marwat.

3) The District Officer (S8L)Lakki Marwat.

4} Headmaster G.H.S..Melah Shahabi Khel.

v 5y Dilawa

r Khan S/0 Abdullah Khan, Chowkidar on

contract GHS Melah Shahab Khel, Lakki Marwat

6) Riaz Ahmed S/0 Wali Muhammad, Lab: Assustant

GHS Melah Shahab Khel.

7) Assistant Co- Ondmation Officer C,/O

DCO Lakki Marwat....c..c.. ceepesee
8) Mst. Mumtaz Begum Widow,
9) Taj Ali Khan.

Hamidullah Khan.
Obaldullah Khan.

12) | Fatehullah Khan Sons of
13) | Mst. Zajbun Nisa:

14) Mst. Zaitun Nisa.

15)  Mst. Khairun Nisa.

16) - Mst. Faffriun Nisa.

...Real Respondents.
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17)  Mst, Rakhtun Nisa.
18) Mst. Naeem Jaha.

19)  Mst Khursheeda, Ds/0Q,
- Yar Muhammad, ‘Rs/O Melah Shahab Khel,
- Lakki Marwat.......... oo Profarma Responderits:

-------------

REVISION PETITION AGAINST THE JUDGMENT/
' DECREE/ ORDER DATED 04-02-2010 PASSED BY
 ADDITIONAL DISTRICT JUDGE-I LAKKI MARWAT IN
| CIVIL APPEAL NO. 80/13 OF 2009 VIDE WHIGH
. APPEAL FILED BY THE PETITIONER AGAINST THE
 JUDGMENT/ DECREE/ ORDER DATED 28-01-2008
' PASSED- BY CIVIL JUDGE-VII LAKKI MARWAT IN
SUIT NO.213/1 OF 2007 HAS BEEN DISMISSED.

PAYER: l
| On acceptance of instant Clvil Revision, tiath
'~ the impugned Judgrients/Decregs / Orders of
the courts below may pléase be set aside and
the case may be remanded back to the trial
court for decision afresh after recording of pro
i 45305, @Nd contra evidence of all the contesters to
T i secure the ends of justice with cost throughoiut.
: .".é.iﬁv:':l

N1s
N ,
SN
357?‘.]"6 vEisendntane asantanes L
Y
/ I

Respectfully Sheweth:.- L

Brief facts giving rise to instant revision are as under.

FACTS:-

1) That in the year 1972 the prédecessor in Interest of -

the petitioner and proforma respondents donated land
measuring 2 kanal with possession to'the education
department for the construction of High School with
the commitment of the official respondents that ail
class 1V vacancles will be given to the doner in lleu of
the aforementioned dofdtion but surprsirgly the
school was constructed in the year 2007 and the

s 13 e b s
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K CrounDs:-

1)

2).

3)

B

3 —

petitioner w‘as astonished to ktiow that strangers T.e.

respondent No.5 & & were directly appointed thetein
against. the c¢lass-IV vacancies hence comrmitted
breach of trust which was cha!lenged through the suit
‘No. 21371 dated 11-06-2007 and- wtthoUt framiing of
issues and recording of evidence, the suit was
dismissed under Ordef 7 Rile 11 by Civil, Judge-VIE - |
Lakks Marwat vide Judgment /Decree/ order dated 28-
01-2009: (Copies of Judgment/ Derree !/ order dated
28-01- -2008,. plaint, written statement and apiplication,

under order 7 rule 11 are attachied as annexure-A, By
C & D respectively).

2) That being aggrieved of the Judgment/ Decres / order
of the learned Civll Judge pefitioper filed an. appeal Ko,
80/13 of dated 10-02-2009 which met the same fate
and was dismissed vide Judgment/ Decree|/ order
dated 04-02-2010 passed by learned Additiongl Distfict
Judge-I Lakki Marwat. (Cepies of Judgment/
Decree/order dated 04-02-2010 alongwith ap peal are
attached as Annexure E & F).

3) That being aggrieved of the aforementioned Impugned

Judgments/ Decrees/ orders, petitioner, approach this.
honourable court on the following grounds amongst st
others inter alia:~

jrost er
That both the impugned Judgments/ Decrees/ orders of
the courts below are against the law, facts angl the out
come of haste ‘without apphcatlon of _]UdlCIal mind &
result of misreading and nonreading of the muaterial
available on file herice untenable,

T \4

That the valuable rights of the petltlon r.is Involved
and has suffered irreparable loss. but knocked out on
technical ground ‘which lIs agalnst the| fundamental
principles of natural justice and on this score a!one
both the impugned judgments/ decrees/ orders deserve

to be set at naught.

That learned trlal court has gracicusly erred to actépt
the application: of defendants: under :‘Order 7 Rule 11,
likewlse. lower appellate court has maiftained the same

judgments /decrees / orders of Civil Judge although it X

1este™

oR |

ount Benan|
g\sma \hoe

i
ach [l




was a clear case of interference in exerclse of appeliate
jurisdiction. . " |
4) That though the petitioner did not appear In the . :
. competition but that is not the rediiirement and direct
appeintmerits were made without any publication/ test/
interview and if that be considered the criteria than
case of the petitioner is on better footing being the
denor and better qualified then one of the appointee
l.e. respondent No. 5 and the learned courts below
 were supposed to record pro & contra evidence to
reach the just and fair conclusion but the main suit was
dismissed In Haphazard manner and denial of such.
alienable right of the petitioner has caused grave
miscartidge of justice, hence needs interference of this.
august court.

5): That position of the petitioner as donor has already
been admitted by both the courts below has glven birth
to cause of action and Its denlal is colourful exercise of
‘their respective jurisdiction and is nullity in the eyes of
law.

6) That the Question involved In the case is a question of
fact, which was. to be determiried after recording pro
and contra evidence. of both the parties but both the
s, court below exceeded the jurisdiction vested in them
and caused grave miscarriage of justice hence: neeads
interference by this august court:.

That the impugned judgment /decrees. /| orders of the ‘
learned trial court regarding acceptance of application
urider order 7 rule 11 and dismissal of appeal by the
lower appellate court is based on cohjectures and,
surmises and in ho way tenable,

8) That the impugned judgments /decrees / orders. of the
learned -courts below suffers from material Irregularities
and illegality in exerclse of jurisdiction.

9) That the dictum of apex court has been miss-
interpreted by both the courts below which caused
grave riiscarriage-of justice.

\ oﬂ
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10) That any other ground with the permissmn of this:

honourable court Wil taken during the course of
argument on the petition.

It is, therefore, humbly prayed that on acceptance
of this Revision Petition, both the impugned
Judgments/ Decrees / ofders may please bé sét aside

. and the cas¢ be remanded back to the trial court for
’ decision afresh after' récordifig of pro and contra
A evidence of all the cortesters to secure the ehds of
L justice with cost throughout.

Any other relief not specifically prayed|for &nd
deemed  appropriate by this honourable

circumstances of the case may glso be grant (o} to the
petitioner,

Diated: &8/04/2010 - . Petitiotier

Through .

Abdus Samad Khan Marwat
: . : Advocate Peshawar.

| Certificates v 361+ 89, '39%2.

‘ 0388~ 971+ 2762

;:Cert:ﬂed that no such llke revlsion petution ha earller been

th:s honourable court

NS
- -Advocate.
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JUDGMENT SHEET

I THE PESHAWAR HIGH COURT, D.I JHHA
{Judicial Department)

wuk &M 1:‘]4.»
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Date of hearing

. Khan has fited the: present revision petition againSt: the

judgment/order dated 04.2:2010 of leariied Additional
District Judgc-l ‘Laleki, Marwat wiiereby the appeal of the
petl_tmn,c,r aggmst the judgment and decree dated

58.01.2069 of Tearned Civil Judge-Vil, Lakdi Marwat was |

dismissed..

25 The facts gwmg rise: to the instant revision

petition; in brief;
agdinst the re‘spondents}.:for- declaration ta $he -e:fe:cg; that
larided

his predecessor—m—intercst had transferred

property in. faveut of Educatlon Department for~
construction of a school free of cost vide mutaggn
§0.8029 attested on 09.8.1972 and it was agreed
betivéeti the parties that fgnipl'oymen't. of Class-IV post
would be giVéri to the petitioner but:instead, responderits

No.5 and 6 have been appointed which. is against. the

i
¥
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policy and miay be declared. as urlawiul asid of no legal

effect.

3. THe respohidents submitted an dpplication for:

rejection of the plaint under Order VIl Rule 11 C.P.C.
After contest, the application was accepted by the 1ea.rqed
trial Coust and the plaint was rejected vide: judgment gr

decree dated 28.01.2009. Aggrieved from. the same, the

petitioner filed appeal No.80/13 of 2009 ‘which was
dismissed b}# the leafried Additional District Judge-l,

Lakki Marwat on 03.02.2010. .Aggrived from- the

concurfent findings; the petitioner has lodged the preserit

4, Mr. Abdul Saméd Khan Marwat, learned

cotinsel for the petitioner contended that in the plaint,

‘the appointmeiit of respondents was challengsd on the

other grounds as well, fhat the {iosts ‘weére sandtioned 6n

09.10.2007 but neither any advertisement was nade nor

the petitionerwas given an opportunity to apply for the
said post arid, the.same; were fitled iip within one dayon

10.10.2007 without wiy approval from Departmental

Selection Committee: ‘under the rules snd policy of

vaemmenm He further -submi'-tted, that as mixéd

questions of law @nd facts Were involved, therefore, the

same were required to bé decided fter recording 'pr'{é.' and

contra eviderice but both the Courts below rejected the:

plaint of the petitioner wrongly and illegally by ignoring;

the fact that from. the averments made in the plaint, the

suit of the petitioner '‘was not barred by any lew. He

4
K
t

c
e




_plaint, the: averments iri the plaint have to be takeri: into

placed reliance on 2011 CLC 83, 2008 MLD.786

CLC 1507, 2010 YLR 1548 and PLD 2008:SC 650.

5. Thé learned Additional Advocate General and
Mr. Noor Gul Khan Marwat Advocate for the respondents

deferided the orders of both the Courts below -and

contended that, the plaint of the petitioner was rightly

g

rejected by the Courts below in #ccordance with the
provisions of Order VII Ruile 11 C.P.C. ‘They placed

reliance 'on 1993 SCMR 1283, 2007 _SCMR 74, 2{.1-@_’

SCMR 296 ‘and 1997 .SCMR 855.

6. -}*ﬁer hearing the lesrned counsel for the

parties, I have come tor the conclusion. that: for rejection of

canside:ét‘iom Perusal of plaint of the petitionier reveals
&;ja{t b;‘a"si"aes the land ;giv'e"n in liew of service,|the same.
also cﬁnfains: & bundle of other factizal :éillf(&'g"a;ﬁ?ﬁé which
have to be decided after recording pro ax;d ‘contra
e..vide'ncj‘e, From the averments in the: plaint; the plaint oé‘
the.petitioner is not at all barred by any law. Rather the
same discloses a vahd ganse of action that the
responderits were ‘appointed without -advertisement of the
.i:osts and observing théi policy of Govemmiernt in Tespest
‘of appointierits. Similarly, the appeintments were also
jnade without consﬁtuﬁon.sqﬁf' D.S.C and -approval by the
Departmental. Selection Commiittée which are the televant
facts requiring recordifig of pro audd. contra eviderice:
This, By ‘placing reliarice on this: Court Judgmernits

delivered. in 2008 MLD 786, 2008 CLC 1507 and 2010
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Court shall summon the parfies. after receipt of record

' Announced.
 DE12.9.2011.

3

e

YLR 1548, I accept the ‘Ii.lf’e.sérit. revision petition, -set-

aside’ thé judgments/orders of both. the Courts below and

" remand the case to the learned trial Court with ‘the

directions: to decidé the same in .accordaﬁCczrwiﬂ:\ law. after

recording pro and. contra evidence. The learmed tri

ISSUE |

Addi Ragisyer
st LSLHL
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Civil Suit Now: GZ/I-R of 2007 Insntutmn. 11-061 07 Datc of Decision: 14~03 13

P

MQQBLQLEENOR CIVILIUDGE. LAKKI Mémwnf-

1

1, As-ldullah Khan s/ o Yar Muhhmm'id
2 Mst 7.cenat=un-Nisa d/o Yar Muhammad :
-3, Mast Zaib-un-Nisa’ d/o Yar Muhammad, Caste Path'm

R/o Mch Shahab ‘Khel, Disttict Lnkkl Marwat vevenrrer Plaintiff
L Vetsus . . '
71, District: Govemmcnt through DCO, Lak}u Marwat.
2. 'E‘xecunvc District- Officer, Schopls & Liwacy, Lakld Marwat.
3. District Officer, Schools & Litracy, Lakkl Marwat.
4. Head Master, Government ngh School, Mela: Shah.m Khel

s?’@u‘a’&*’“wa{{’s/o Abdullah Khias, Chowlddar, GHS, Mela ohalnb Kh L .
6. RENKHINS/0 ~7ali Muhamiadi Labr Atténdant, GHS, Mc1.1 ShahabKhel
7. Assistant Co- ordmatmn Ofﬂcer Lakki M'\rwa

4 ‘ Dvereein Real Defendzmts
8. Mst Mumtaz Bcgum \mdow 9 'I"x) Ah Kh'm, 0. I—Immeed-uuah Klﬂn,
11. Ubaidullah Khan 12. Fateh- vqlhh Khan. Ete |

SUIT FOR A DECLARATION; o
- B: RECOVERY OF LAND or CO‘VIPENSATIOM
. ngltemag '.: < .

Exammer to

Lakki Ma

. 5B
c-;\'“-“'rx \N(\g.l

gener oWt
sec "

UD MENT

T

i

Bncﬂy narrated factual backdrOp of the instant casé is: th'u; pl'\muff

'.-No 1 ught declaration to 'the, effect that he was entitléd to employment in - B

. Education: Départment agaifist ‘the .vaCait POSLS. of" chowiudm of Labomtory ]
- . Attendant. in Government. High- Schiool, Mela Shahab Khel; heiemafter ol
S dcbcnbed as the school, on the grouncl that his pxedeceqsor-m-mterest had .-

o domted tiig lafid free’'of cost fot the construction’ ete of the school with -the .
putpose;, in. acgordance with the pievailing tules that agairist the: appropxmte
ortion: of - the, vagafit” posts’ of “thé sehol, osly’ his}tidrmneg.s.,s'hould thew |
s appomtcd That the ; vacancies of; ‘Chowkidar and Taboratoty. ;Attehdant were |,

s sa'm;uoncd vide fotification No. ] BOV/FD/ 2-31/06-07. dhted 09-01:2008 and, "

D

it - tight thereto, The plaintiff claimed - eatitlement to the appoiatment as lang-

ownet Several :equcsts were axtcndcd to the -defendants for maqng.

. appointment of plaintif | to the said post but they refused to.act ﬂccogdmgly,
therefore the instant suit. The pl:untlff prayed for the declaration of his

e k. '. ennﬂcment and pcrmanentm;nncuon '\g'unst the defendants and in- aplternatiye.
@K} - they pmyed for payment of the compcnsmun Eor the domtcd land ~or .
NS,

 restoration of the land.

rcduccd into. followmg issues.

venrr. Proforma Defendants .

"y ,.gn\-the vcry second  day, the defcndant No.2, who Whs - ent:usted with . -
i dfninistative powets only;, had unlawfully appomtcd the:defendants No. 5.&: |,
.. 6 “without-.adopting. the proper ‘procedtire. Plaintiff assailed the validity” of [
,appbintment orders of defendant No. 5, & 6 on the said posts, béing illegally
Dlstict & Sossion Jh g'\ffected against the receuitment policy’ and, therefore prejudicial to plaintiff’

as’:a 2 Defendants summoncd and duly erV{.d Defindants '\ppcucd through’
W AV quthorized reptesenitative and | in' petson and contested the suit by submitting "
the written statement. The contradxcrory plchmgs £ contc.st:\ng parues wete |

o we s




. -1, Whether the plaitiff has the cipsé of action? . ~ i
! : . - ‘Whether the plairitiff is;éstdb'pé;&"tb'éﬁe? . 1
5 ; " 3. iWhether the suit ifi hand is’b'izr'ed:;:bg" imitation? : L ‘
‘ : . 4., Whether this court has jurisdictiori/to entertain the suit in hand?’ e ;
. B Whetl)e‘gplair}tiff' is cligible to, bei app intment as chowkidaf/Lab: = "}
. - . Attendant on secat of land donot? AN S ol
4 . 6. Whether -appointments ‘of defendants No. 5 &6 were unlawfully i T
o o made?. : SRR o o A
© .. Whether the suit in hand is filst and frivolous and, defendants are 5
" endtled to the compensatory cost? . . ' g \ '
b .+ 8. Whether the plaintiff is éntitled to decree as prayed for? . ' \
© ’ 9. Relief.:" i .' : . ,
3. Both thé partics adduced evidence, official s well’as documentaty in '
: suppott of their claims and. contertidns, Statements were duly recorded and
e o . thie record is placed on file. During the proceedings, the ptoforma deféndants ..
b ' e No. 13 & 14 were transposed in the penal,of laintiff. I Sk
o . 4;. " Valuable arguments of the learned counsels. for the parties to the lis o
f o heatd attentively and the.available récosd meticulously perused with their due 1
5 assistance. Taking stock of all the featurés of the case into consideration, my !
-issue-wise findingd are as below:™ Pl e T Co |
ISSUE No. 5 ‘ R 'e _ .
S . 5 Pluntiff contention regarding donation of Jand by his. predecessor-in-
i ' interest namely Yar Muhammad was, not categorically denied- by the
1 - - . defendants in the written statements. ,L b . A e
«f s ~ ' 6. DPatwari (BW-1) produced. the -revenue record, pertaining to khata -

e e No0.276. Khasea No: 4210 iCriata No. 294 Khasta Nos. 4209 Khata'No. 312, - |,
e khasra No. 4205, 4206 and Khata No. 315 Khasra No. 4210 of Mavza Mela-.. o
Shahab leﬁcl, which revedls that plaindff father was . co-ownet in'ilthé‘ sad ;e
property, who had alienated his ownership'in tune of 02 kdnals in! favour of .
Education Department vide mutation No' 8929 attested on 1972 free of cost.
ADIC (PW-1) produced the mutation No, 8929 (ExbrPVW-1/1) dated 09-08-
1972 and yerified the due attestagion therdof -~ © Ty .
. S 7. - Plajhtff attorney (PW-7) reiterated the claims and contenionis’ of
o plairit in respect of the subject matter. PW-8, special attorney for the blaintiffs
ATT EST .. No.2'& 3 also corfoborated the instances, DWs. have admitted the. factum of
N E b the alienation of land though controvertéd plaintif claim for appointment on !
' ‘A - . the basis of land donation. M A P E
‘8. Bvailuation of the téstilnony of record reveals thit witnesses| téstified. .
aqd record: corroborated the factim of donation of lahd by Yar Muhammad, '
~ fathet of plaintff in tune of 02 kanals vide mutation Njp. 8929 (ExbtPW-1/1)
7 “dated 09-08-1972. However, it is obsetved that when the land was ‘dondted to
:the Education Department, the status dF school was Government Primary
... -School and subsequently it ,'\\}lés.upg‘raae'd ‘to Middle School. Thereaftes,
... “furtlier up-gradation was accrded 6. Gdvernment High School infthe’year .
2006, THe. subject vacaricies 'wete sanetion for the Government High' School

. ... videNotification Na. BOV/FD2-31 (2006-07) Lakki dated 09-10-07.) :
AN .9, . Plaindff congended that the ‘alienation. of land was granted with
agens stpilation, as per prevailing-policy that against the vacancies of Class-IV of

U‘i;f:‘\\\n)ut\gcmuﬂ; the schogl, only the nominéc of the dondr would be appointed: Plaintiff failed -

. 's'cr‘;‘z; ¢|\{5¢ i M \_tq"procf existence of any suc‘h'.sfﬁpulaﬁ’dh;’:‘ln_ making the donation Qflhrjd: o
Sec= 00, Teisby now well-entrenched law. that.the policy of grantof land in lieu

of job .amounts. to sale- of ‘public - office, ‘which “is .not only against the
constitutional law but alsa not.conducive to the public interest. And L;FHZing

., the irrdtionality. and in complianéa of the verdicts of August Apex Courts, the
: . , - - . [ tl . . = B
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- -is not legally tenable. The i issue No 5'is decided in nenge

~ pertaining to the impugned appeintments was produced and.placed on file.

" Marwat to the defendants’ appointment w.e.f 10-10-07 by Mir Azam Khm '

~ grant ex-post facto sanction. Vide ordér No 6714 dated 17-10-07 (BExbt.PW-
'2/3y DCO, Lalkki, Marwat had: cancelled the order pertaining to Riaz

‘school, ow the-donor or his leg'd heirs can enj y the eacurhbrance ot libn in .k
e perpetuity on every vacancies of Class-IV even fter forty (40) yeas; and the ‘|

' 12, Therefore, this court holds that. the plaintiff contention rt.g:udmg his

- posts and asked DCO Lakki Matwat o reimbursement of the refeased salaties.

 No. 16550-52 dated 18-10-07 issued by EDO, Lakki Marwht to DCO, Laidd ¥ "]

,balmry dated 19-03-2008 was approved’ by DCO, Lakki and|directed to DAO

. favourable consideration.

said -policy was. adrm:tedly rescmded 'by thc compcc«.m authority. And ths - |
ground is not presently recogmzcd by law and rescission of the. policy by the
competent authority has rade it 1rnpermlsq1blc

1. It is alse surpnsmg 10, notenthat once a land was donated Eo the 1

same is not allowed by the pzevmlmg Governme

policy. S
chgzblhty to be considered for appomtmcnt on the basis of land donor policy,

ISSUE No, 6:

13, Defendants contended that the appointments of defendant No. 5&6
were lawfully made after proper adoption of the pzcscmbed procedute.
Officials of Education Department are examined as PWs and DWSs, Record;

14, Bvaluation' of the available testimony transpires that Dilawar Khan
(defendant No. 5) and Riaz Muhammad (defendant No, 6) were appomtcd
against the posts of chowlkidar and labi assmr'mt respecuvely vide appointiment
orders No. 16165 dated 10-10-07 and No, 16114 dated 10-10-07 by the then
EDQ, Mr. Atta-ullabh Khan Mina Khel, EDO (Bannu), holding the additional
ch1rgc of office of EDO, Lakki Marwat. It is observed that Vide notification
No. 6622-23 dated 09-10-2007 (Exbt P\X/-Z/,..), Atta-ullah Khan, EDO (S&L)
Bannu was entrusted with dddiional ch'uge to ‘look-after’ the office of EDO
(S&L) Lakki Marwat. The defeddants No! 5 & 6 were appointed on ‘fixed pay .
i.e on contract basis and their appomtment was subsequently Jegulnnu:d in
general order.

15.  Later on, the cx-post F'zcto sancuon was granted by I:.DC1 (S&L) L'tldu L

EDO Lakki Marwat vide No. 1796-1801 dated 08-05-08 (Exbt.PW- 5/2).
16. And vide No. DM/LM/188 dwted 19 05-2008 (ExbtP\X/~5/2) District
Nazim, Lakki Marwat withdraw-the ex-post facto sanction of the disputed

Remarks of DCO, Lakki Marwat that only office of DCO was empowered to

Muhammad* (Defendant No 5) Vide Order No. 8578-80 dated 25-08-08" "

(ExbtPW-5/1) by EDO (E&S), Lakki Marwat, addressed to Head Master,

GHS, Mela Bhahals Khel and DDO, GHS, Mela Shahab Khel, whereby the

oalnry of Class-IV of GHS, Mela’ Shahab Khel was stoppcd However, the kg
order withdrawn on 16-09-08, as no coutt duecuvc was in existence. Lettcl.,, gt

M'\rwat wis sent in reply to the letter No. 6714 dated 17-10-D7.  * o

17. - Application, submitted by deferidants No. 5§ & 6 to DCO. for release of

concerned for release of their salaries, Vide Endst No. 924-25/DCO/LM
Dated 24-03-2008 (Exbt. PW-3/1) the then ACO ordered: the release of salary
of all the employees, appomted by thelex-EDO (S&L) Lakki Marwat (M.
Atta-ullih Khan Mina Khel) on the basxé that the ex-post facto sanction was
. already ordered by the thén District’ Nazim, Lakki Maiwat and the cases of
defendants No. 5 & 6 were recommcnded to.the DAO, Lakki Marwat ‘for.

18 It is also obseryed that the ex posc facto sanction’ geanted vxdeA)IleI E S TE

Na. 1796-1801 dated 08-05 08 {Dy EDO, Lakld Marwat dunng pt'ndency of
instant lis.

W

C . : oo ’ xantiner to
Lo e : . District &-SessianJu
x : B : — Lakki Marwat |
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19. . The arrival report of Muhaﬁuﬁaﬁ}maz Annexure-C) contained; Ordet: BRI
¥ 'No. 11614 dated 10-10-07 -and that of Dijawar [Khan (Annexute-D) contairied
.~ the armval report Order No.11619 ~Hht'é'? 10-10-07, which cofitained glaring

. inconsistency regatding the.description o ‘the order. Such a glaring mistakedn .}
entrics of both the arrival report cannot bi térmed as mere co-ingidence. - ‘

7 20. " The appointment methodology. adopted by the then EDO, Lakki
AR ' . Manwat'is subjected to the litmus test pnder the prescribed rules of initial
. recruitment. Lt is observed that vide Notification No. BOV/FD2-31 (2006-07)
' - Lakki dated 09-10-07, it is directed that the new recruitmient for the subject
"~ school shall be- made after obtaining{NOC fom Surplus - Pool of the .
Establishmént Department, and . ‘subject to. observance of all the codal

- formalities. ' ' C
. 91 . In case of appointment of Class:IV appointments, 'the selection
authority. is District Selection Committee; Selection Authority: u/s 2 (j) of the
KPK Civil Servants Act,-1973 ~sclectiorym’€1thority means, the Ptovincial Public

. Service Commission, departmental sele¢tion Board, Depa‘c.tmt:nsgal Selection
Committee . or other authority, or bodyi;“on;thc recommendation of or. in
consultation with which any appoiatment of promoton 2 miay be prescribed,
is made. Legally, the appointment of 'the vacancics of BPS-Into IV shall be
required 'to be made through DSC afier advertisement in newspaper. Under
section 11 of the KPK, Civil Servants (Appointment, promotion & Transfes)
Rules, 1975 the initial appointrient to’ the posts in BPS-1 to 4 shall be made
on recommendation of the DSC after the vacancies have been. advertised in N
newspapeér. It is observed that vide SOR-V(E&AD)2-7/2003 Dated Peshawar
the 17" May 2007 constitution of the'DSC/DP_C for BPS-1 to IV r.e:viséd.,.i:.c. ‘
- - EDO. Nominee of DCO, District Officek concerned. DW-3 admitted that no
" ‘- ) . sclection committee. was constituted for appointment of defendants No. 5 &
' T 6. Tt is observed that vide notification No. SOR-VI (E&AD)1-10/2005 dated-
- ' 09-06-2006, the Provincial Government has also envisaged that the pracedure

of publicity through advertisement and rbcommendation of District Selection -

Committee shall be observed from appointment on contract basis. as well.

Although, the notification has not been brought on record howevet, judicial

notice can be taken thereof : ‘ -

- 22, . The then EDO was onfy authorized to ‘lock after’ the office of ERG, |
LA TT ESTED Lakli. Marwat and no order; 'cxp;essec}. or ’.'t'n?plicd o rrake any kind of
‘ appointment etc has been made. Therefore, it is adrpitted fact that the then

‘ EDO was not enuusted with the powtr to make appointment, either on -

contract or permanent basis. “The “thed EDO, Atta-uliah was not legally

. Examihe? - competent to make the appointments;; He was restrained from making'

Distct & Sesslon Judge - appointments, posting and transfers. It wWas based on Provincial Government
Lakki Marwat o _Nodf:‘iaaon No. 5054-16/2007 dated; 05-10-2007 (ExbtPW-4/1). The
o " ‘posting order of EDO, Lakki was cancelled vide office order No. 6714 dated

:17-10-07 (ExbtPW2/3). R ‘ B

.23, DBeside, advertisement of the vicadcies through leadinig newspaper was

© ¢ absolucely mandatory s the Einployment Exchange Commissibn’ was non-

E o0 7. existentin Distrct Lukki Marwit at thé dme of impugned appointments. Itis

I A PR (J!\/ ’ also worth-mentioning that vide Notification No. SOR-VI (E&AD)1-3/2008 |
b e TN S e s ‘dated 37" November, 2008. the second proviso to the Rule 10 sub-rule (2) was

gHULAN ;:gu/mi'%'- ‘added. -Therefore, the procedure of ppointment through "Employment

‘;::‘ i:»«»g.i,v':{a-.v"a\' Exchange Commission was not available to the Appointing AuthoriT .aad it

.+ should have observed the. mandaté, of Sub-rule 2. In absence

4

N

) [enior
. 30 ot . :
sec308H . of the
b 5% Employment Exchange Cothmission in Laldd Marwat, the defendants No. 1
to 4 were legally bound, to make advertisement-of the subject vacancies;
-+ defaulted: ' “, .
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24, It is astomshmg to. ngte; gl;e‘ defend:mts claimed to. have Been \’j -
registered with Employment Exchang ‘Commission, Bannu. Riaz Muhammad :
holds the registration No. 534706 Dated: 14-05-06 (ExthW -2/8) and
Dilawar Khan vide No. 521/ED/2006 Occupation No. 5-89-20 'dated 01, 05—

- 06 (Bxbt.DW-1/1). The written statements of defendants are " destitute ‘of !
. these contentions. No ofﬁc.i'f B el Employment Exchangu Commission, '
Wi i 1. DBannu has been examined to.testfy iinithis regard. It is observed that the l

HEE - Employment Exchange Commission ‘has been established at District Lakki
Marwat vide Notfication Na. DTE&MT/EE/M/ 1-20/332-36 dated 07-01-
A o 2010. ‘Admittedly; the Employment Exchange Commissions are constitutéd

“ ... -+ .- 7 on district level and registration with thé¢ Employment Exchange Commlssmn

" of the othet district is nowhere commanded by the law. :

25, Tt is also interesting to' note: ‘that defendants No. 5 & 6, m their
statements as DWs claimed to.have submitted applications (Matk-A & B) for
the ‘subject appomtmcut The deposition runs contrary to their instance
regarding the appointment thibugh Employment Exchange Commission. On” -
the other hand, ‘the officiil fecord of EDO office is destitute of any’ such

: application, wluch facts are aM1tted by the officidl of Dducwon Deputment, .
L examided as DW=3. " :
S 26. Al the official PWs and DWs categoucally te',nﬁed that” no
N 'qclvcruaement was made regarding’ the ‘appointment on disputed vacancies;
: : - and'no documentary cvidence has been brought on record by the defendants
Lo to substantiate their appointed to have bcen done in accordance with the law.
! o DW-3 admitted that no ndvcrusement was issued regarding the subject
: vacancies and no ‘such cominiissioh was constituted for District Laklki Marwat.
27.  On the other hand, bnder the rule’No. 12 (3) of the KPIC Civil Sorvant
(Appointment, Promotion and Transfer)Rules 1989, the initial recruitmént to -
- " the posts of BPS-1 and 2 or cqumlent shall ordinarily be made on local basis.
S ’ The sehool is lomtcd in Mauza Mela Shahab Khel. The defendants No. 5 Riaz -
: - ' Muhammad is resident ofLal\ki Mma Khel which falls w1thm different Union
Council.
28,  Concluding the ﬂndmgs it is mlc[ that the bub;cct appointments were
made in absolute violation of the prescribed rules. The appointing authority
did not have the power to make the ﬂppomtmcnts and the mandatory
clements of recommendation of sclection authority ie. District’ Selection
. Committee, publicity through 1dverhsemmt, appointment’ of locals were
' campletely fouted and’ therefon_ the appointmeats of defendants No.'5 & 6
are held “as unlawfully m'lde and motWﬁt{,d for extraneous LOﬂSldcmtlonq '

other than merit. K o

29, Itis wozthy to ' merition th'zt 1nquu~)r was conuuctcd by ‘the ordexs of-': .
© CM, Khyber Pukhtunkhawa agamst ‘the delinquenc EDO, Lakld Marwat: -

tegarding the impugned appointménts in question vide HRC No. 4402-

.N/2010 Notification Np. SO(S/M)E&SED/4 17/2009 office Order | No.

6714/DCO/Lakki M'mvat/HRDO 5 dated 17-10-2007 (ExbtPW- 6/} to-
, 6/4). Therecord of inquiry has been produced before this court. And on
. " conclusior thereof, vide notification No, SO(S/ [)E&SED/4 17/2009/ Atta-
A ullah Ex: EDO (E&SE) Lakld Marwat dated 28-09-12 Exbt.PW-6/3), Mr»
Atta-ullah Khan, the Lhcn EDO, Laldu Mar\nt was pcnall:ed for the
m’ ‘ABBAS . misconduct.

nu:rcwu.l E‘eé\mfiat 30, Consequent upon these ﬁndmgs, it cen be safely held that the

"”J‘ S e e -

430 erpc appointments of defendants'No. 5 &6 was agamst the rules. und regulauons

.; B + . the yules and therefore are held as .Llleg*ll The issue:No. 6 is decided in. |

: ~ affirmative. ‘ y L A T T E S T E D
R ' _ . R R - Examinerto
o8 _— : ' '
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ISSUE 2 S ! . :

31, It is-observed that thé land was unconditionally ‘donated by the

' . predecessor-in-interest of the plaintiff; The school - building “has been .-

constructed thereupon and predecessoi-in-interest, in his lifedme has never
assailed the same. The donor drd his successors (the plaindffs and proforma

- defendants) ate therefore estopped to claim its comnpensation or restoration of
the donated land. The doctrine of estoppel shall-be attracted to the plaintffs’

X case in respect of his averments as 1o recovery of cdmpensation or restoration

_ o o of the donated land. oo t '

S R . -7 32, . On the other hand, the plaintiff admittedly has not submitted any
o application for appointment as no recruitment procedure was ever adopted by
*the competent authority: He had instituted instant lis prior to the impugned

order, however, the appointments were made without advertisernent. For that
purpose, the doctrine shill nat come into play against hir. The issue No. 2is
decided accordingly. - - Co ' o
© 33, "The limitation For'dc.c'lgua:'tOry‘siJi‘jt is governed by Article 120 of the
Limitation Act; the period of limitation fgr institution of the declaratory suit is
- six years, which reckoned from the.date when the right to the plaindff accrues.
- Plaintiff claimed to have cause of action ffom the date of knowledge about the
tecruitment on vacancies in the School and fled suit in hand on 11-06-07.
. Subsequently, the impugned appointments of defendant No.'5 & 6 were made
- and through amended - pleadings those appointment’ orders wese also
| . I challenged. Cause of action, if any, woyld have accrued in favour of] plaintiff,

i S : festly, from date of creation-of the vacancigs and secondly from the date of

e ' issuance of the appointment orders agaifist the subject posts. Therefore, the
" - : suitin hand is held to be within time, The issye No. 3 is decided in negative.

3 o 'ISSUE No4: . . | ,

- o 34,  Plaintff through instant LE hab ‘sbught declaradon of his entitlement
: o for the appointment to the posts of Chowkidar or Laboratory Assistant in the
Government High Schaol, Mela Shahab Khel on-the basis of land-donation;

and_assailed the appointments of deferidants No. 5 & 6, allegedly being made

uniawfully and recovery of the compensation or land. T '

15, It is well-settled “law that mala ‘fide on part of public servant, in

discharge of his official dutiés can be mafle subject-to the judicial cognizaince.

. Beside, vide judgment dated 12-09-2011 gendered by Worthy Peshawar High .

! ‘ATTESTE p Court in-CR No. 210 of 2010, the maintainability issue of the lis has been

| : ' already settled. Besides, the right to be ‘considered for appointment to certain

“; o N post after giving opportunity of appearing in the recruitment process was legal -

| " " right, which was denied by the defendants making appointment directly

xaminge ¢

. ,p,smcf& Sy ) \lv'it.hout nldc;'pﬂ_ng. the preécﬁb;d-p'lr:c)ckj:d\ftfq. And this ?Qun, bc.i‘ng.the ‘f:durt,'of
l ki Min?;: ‘JWBO Aultu-natc jurisdiction has ample ;umsdxctwvn’ to entertain th.::‘ stift:n hanc_l. The
H “issuc No. 4. is decided in affirmative. "~ . . - RGN
i ISSUE No..7: ce R ’

!

36, Plaintiff has filed the snit seeki g feclaration’regarding hig eligibility to
. be appointed against the subject posts on the basis of land donor’ policy and-
. _ challefiged. the validity of the :ﬁbbqinﬁhéi‘xt_s' of defendants No.5 ‘& 6 being .
.. unlawfully done. Legal procedure of recriitmient was not followed, therefore, |
plaindff case hold justifiable. foqting, No -ill-will or malice is- substantiated - -

AN 3.5.!3‘3“‘”"'5,‘

; Hul. s Against plaintiffs, therefore, no «questiod of; compensatory cost. atises. The '
| genior CivY wd‘f‘?{m{;m “issue No. 7 is decided in negadve. -7 S e
b geci30 grpe LAk TR T o T o

S0 T 37 Plaingffs; claiming.entitletent to 'be “appoifitment as' chowlkidar and
. Laboratory Assistant on the ‘basis of lafid donox’ policy and challénged’the ..
appointment of defendants No. 5 & 6 being unlawfully procured, Donation of

. ..' -56.

b

v . - !




Cale ' land does not ipso fatto vests any tight of appointment to. the plintiffand the -
s same policy has already “Beed™'shunned by the Provincial Government.
7 /C . ~ However, the impugned appointmerit wete not made on merit and in violation
of the Rules, therefore plaidtiff has ample cause of action in respect of the \ '
P : " subject matter. The issue No, 1 is decided in plaindff favour. : ,

P E 38,  Sequel to the Fndings onifi-discussed issued, this court is of
N ~ opinion that the plaintiffs does not have tight for appointment on the basis of

N . land donor’ policy. However, the appointments of defendants. No. 5 &:6 have

] Sy . not been made in accordance with' the mandatory prescrited procedure of
o ... recruitment and in gross violation of the Rules and therefore ate declared as
i * . unlawful ab initio; and the benefits ‘accrued thercfrom are also illegal. The
Lo " defendants No. 1 to 4 shall re-advertise the vacancies, and the recrultment

S " shall be made strictly in accotdance with the law. The defendants No. 1t to 4
R a shall also initiate proceedings against the defendpnts Ne. 58 6, as per ru es.

39.  On the other hand, it is held: that the plaintiffs ace neither entitled to
the compensation nor restfation of the ‘donat d property as prayed fot. The

T

!; A - issue No. 8 is decided in abové terms, | ' : .
[ 40. ' Taking the afore-mentioned findirigs into considetation; this court is of
I : the considered view the plaidfiff Suit; regarding their edtitlement to the
. © appointment ofi subject posts“afid recovery of compensation or donated land
B ‘ " have not been substantiated; hotever, thé appoinunents of defendants No. 5 -
'l & 6 are declared as illegal and unldwfully' made, therefore, the suit in hand is,
: . ' hereby partially decreed to.the extent of declaration of appointments‘ of
o , — defendants No. 5 & 6 as unlawfui, wheleas, the rest of suit is ilismissed. Costs
PN shall follow the event. Case fle be consigned to the récord room after its
; , T completion. o v
| o7 ... ANNOUNCED - L
- - 14-03-13 o
; S .
.. Gh Abbas,
Scnior CiveFIdEAMABBRARYac.
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" Shahab Khel, Tehsil & District Lakki Marwat «......... Petitioner.

A s+t - 3) Headmaster Government High.Schodl, B

4

BEFORE THE HONOURABLE DISTRICT JUDGE. =

" Civil Appeal No.____

D 1
- -

LAKKI MARWAT

0f 2013.

Asadullah Khan S/0 “Yar Muhammad R/O Village Melah

Versus- -/

¥ V{) District Co-Ordination . Officer / Deputy ,-:chmrpissidner,
' Lakkd Marwat. R ; : S
v/ 5) Executive District Officer /District Education |
. Officer Elementary & Secondary . : .
. Education, Lakki Marwat. BT

" " ‘Melah Shahab Khel Lakki Marwat.
V/4) District Officer Elementary & Secondary
" Education, Lakki Marwat. '
46 - S) Riaz Muhammad S/0 Wali Muhammad
R/ O Mohallah Mina Khel, Laicki Marwat, -
Presently Lab Attendant, G.H.S. Melah Shahab Khel; -
A Tehsil & District Laki;c.i_ Marwat. . - S
) 6 6) Dilawar Khan 8/0 Abdullah Khan, R/O Nawar Khel'
presently Chowkidar, G.H.S.Melah Shahab Khel,
 Tehsil & District Laklki Marwat, L
- ¥"7} Government of K.P.K. through, Secretary -
Elementary & Secondary Fducation, Peshawar.,
v 8) Assistant Co-Ordination Officer/AssisTANT Commissioned.
Lalcki MarWal (..ooorioerommnseee Real Respondents. -

9) Mst. Mumtaz Begum Widow. .’
10) Hamidullah Khan. o
11)  Obaiduliah Khan /
12) Fatehullah Khan Sons
13) Mst. Khairun Nisa.
14) Mst. Farmun Nisa
" 15) Mst. Rakhtun Nisa
16). - Mst. Naeem Jana :
17) Mst. Khursheeda, Ds/O,
.~ Yar Muhammad, Rs/O ‘Melah Shahab Khel,

Lalkki Marwat, ... Performa Respondents.
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ATTESTE b 6 on the said posts, being illegally affected against the .

Bletrict & 5o, opee . plaintiff prayed for the declaration of his kntitlement and
Laidi ipapenJu93e  permanent . injunction; against the defendants and in

e FA@TS:' | |

!
..go K
'\ A
CIVIL APPEAL U/S 96 CER.C. R/W ALL ENABLING. - %l
DROVISIONS OF LAW GOVERNING THE SUBJECT,
DR ST THE [MPUGNED JUDGMENT/ ORDER/ DECRE -

' DATED 14-03-2013 OF THE LEARNED TRIAL COURT . . =
" LAKKI . MARWAT WH&?” By THE SUIT OF THE =~
<=>®<=¢:>;-=>©<=®=>¢><=> C G-\&b

' PRAYERIN APPEAL: - v

On acceptance of this appeal the impugnqd‘judgmetrlt/

; prder/' decree - of the learned ti'ilal‘ court dated 14-03-

- Z - 2013 may .ﬁ.:indly. be modified to-the extent of issue.ljo.
: 2 SRR o i a,nd~1"_.;‘su'e leo.-iS in favour of the
_petitioner and the suit of appellant be decreed ' as

+ prayed for with cost throughout to meet the.ends: of
.justice. : - ' o

....................

| RESPECTFULLY SHEWETH: |

" Brief facts giving rise to instant appeal are 'a,_s under.’

1y That Appellant br ught Civil Suit No.62/1-R of 2007 for -

declaration etc to the effect that ‘he was entitled to

.. employment in education department-again'st.the vacant
posts “of - Chowlkidar ‘or Laboratory Attendant in the
Governiment High. School, Melah Shahab. Khel on the

, ground that his pre-decessor in interest donated his land
free of. cost for the construction of the school with the
understanding that class-IV. appointments in. the school
will be miade through his family members/ nominees..

9] That™ the ‘vacancies of Chowkidar and Laboratory

" attendant were sanctioned and on the very second day,
the respondent No. 2, who was entrusted. with .
administrative powers only ie. Look After, unlawfully
appointed the deferidants No.5 & 6 without adopting the
proper procedure and in- contrast to the Govt; policy and
rules governing the subject, - Plaintiff/ Appellant assailed
the validity of appointmerit orders of Respondent No..5 &

 recruitment  pohicy’ and, therefore prejudicial @ to

' 7% plaintiff/ appellant right thereto rather plaintiff claimed
entitlement to the jappointment .&s -land donor. The




Distn

. __4} 

. ‘order/ decree of the learngd

'GROUNDS :

"a) That the impugned judgment/ order/ dec;fée of learned

. N

ATTEST

et 8
Lakki parwat

alternative prayed for payment of the compensation for
the donated land or restoration of the land. :

That respondents contested the suit and after recording
the pro and contra evitlence of parties leaned trial court
partially decreed the stit to the extent of declarin the
appointments of respondent No.5 & 6, illegal, against the
law and void-ab-initio' vide judgment/ order/ decree
‘dated 14-03-2013 whereas the remaining relief = was
discarded. (Copies of judgment/ ofder/ decree dated 14-

' ..03-2013 and plaint are a‘c‘n.éu:.hedl as Annexure-A & B

. respectively.

aforemeritioned Judgment/ .
trial court dated 14-03-2013
to the extent of issue.No. 2 (EERRNEEPrT and
Issue No.5 appellant prefers instant appeal on the
following grounds amongst others inter alia. ‘

“That being aggrieygd of the

v

‘¢) That the learned trial cou:rt.ha’:s

trial court on issue No. 2-Mgﬂmgm|§§p~and Issue
‘No.5 is against the law, facts, without substance, in utter
distegard of material available on record as well in utter
disregard of relevant law poirit, as such untenable in the
~eyes of law. : -

f the leaned trial court regarding issue
e #0® and Issue No.5 is the outcome

b) That the findings o
“of haste and without application of judicial mind & result

of misreading and non-reading of the material available -

_on file hence untenable.: ‘ : '

t

graciously erred to make
its own interpretation in contrast to the.apex Supreme
Court judgments is in-excess of jurisdiction which has
caused grave miscarriage of justice. ' '

That the despite of the fact that the illegal appointments
respondent No.5 & 6 has been discussed in detail in the .
light of Government policy and apex|Supreme Coult
verdict but while decidingissue No. 2 (nEEEEEEY
and Issue No.5 learned trial court surprisingly
d_eviat_ed from the normal course of justice hence needs
interference of this honourable court by setting aside the

Nt same at naught‘and modifying the -same in favour of
agsion Judge'appeua.nt‘ - e : o .

Q\,ﬁ.

4

od
Seautir
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" 4/6} That. the impugned. Judgment/ Dgcree to the extent of

o é | 1earned tnal court trial court regarding the issue No. 2

ATTESTE

Elum
D!strlcl & Segs‘:xroi?

, h) That the dictum laid dow!&atby apex Supren Court in

7& S OR

B e e et

_ issue No. 2 ‘an Issué No.5, is based
on conjectures and ' surrhises and is the result of
misreading and non-reading of evidence as well as wrong

~ interpretation of law, hence is liable to be set aside by
" - this honourable court.

-f). That plaintiff has proved ‘hlS -case to the- hﬂt cand
defendants have badly failed to prove their stance” but.
despite ﬁae same pronouncmg the judgment ctnd denymg i

the right of. appellant on issue No. 2 1
. and Issue No.5, is colourful exercise of Junsdmtlon and Ll
. the trial court exceeded the _]'lJ.I'lodlCthI'l vested.in her and

. caused grave miscarriage of Jusﬁce hence needs probe by
_"thls august ccourt.

R . ' (" ‘ ‘,, ’l’ v .
g) That the unpugned Judgment Jorder/. decree of the

. meEs$ and .Issue No.5, suffers from
mate'r‘ial 1rregular1ty and illegality in exercise of -
Junsdlctlon '

numerous Judgments: has been nusmtcrpreted by the

" learned trial court and new mtcrpretatmn at her own 1s .

. un~warranted

i) That the valuable nghts of the appellant are involved and -

appellant suffered a lot at the hands of respondents, and

despitepall evidence in- favour -of appellant diverting to a K

4'new standard of mterpretatlon on issug No. 2 ‘
- O ) and Issue No.5 is flat denial of matenal
' "avallable on file and in disrespect & isregard. to- the
verdict of superior judiciary hence needs interference of

this - august court .to 1ntervene into the rncttter in the
appe]late JLlTlSdlCthI‘l

j) Any other. ground with the permission of this august,
- .court will be taken at the time of arguments.

It 1is therefore that On acceptance of this appeal the
. impugned judgment/ order/ " decree of the learned: trial
court dated 14-03-2013 may kindly be modified: to!: thq.'Z'
_exjent of Aissue No. meand Issue No:5 in
favour of the appellant and the’ su1t|of appellant be fully

decreed as prayed for 'mth cost throughout to meet the gnds
DPJU.SUCC ' '

Jurdnna - . ' © ’ -




Dated: §3-04-2013.

'/\ny other rehef not spet:lﬁcally played fur and deemed

appropriate by {r&§"Honourakle cow® in circumstances of the

~ casc may also be granted to: the .appellant.

appetant s

Throu gh
“

Abdius Samad Khan Marwal
iAdv cates Peshawar

d .
T

Qgr_*“iilg.%@.:

: Cerhﬁed on oath that the contents; .of iristant appeal are true

‘and correct to the best of my knowledge and belief and nothmg

A 'matcnal has been concealed from this honourable court.

EM«“

L X8




- dauahters oF Yar Muhammad

‘Lakkl Marwat;

AR ?ﬁ L }, ‘ L_*)_‘f ~’§?;-';r}rfr‘|nrc;r;r‘r'gl . : "i' 6 ...'31 -, '
IN THE COURT OF JAVA]D JR REHMAN ERR e
ADDITIONAL DISTRICT JUDGE""LAI KI MARWAI’ o 2 F
CiviliAnpeal-No.......,....,.......,......'.f..;,...‘...'.‘....‘.. ...... 22/13 of 2013.-' S .
- ‘Dat'e‘ of Instituti’dn.................‘........;'..‘ ........... vasdrasars 06-015-2013
Date OF DeCision..... ... oo [T 16-12- 20137
22/13 ‘Aéad ut!ah s/o Yar Muhammad r/o D.C.0 and owers. ‘
| Mela Shahab Khel, District Lakki | R
Marwat. - o
20/13 | Riaz Muhammad slo Wal; Muhammad ' - Asad Ullah s/o Yar Muhammad and :
. {rfo Mmakhel Lakki Marwat . o oLhers o
21/13 | District: Government through D.C. O ;g I Asad Ullah s/o Yar Muhammad r/o
- Dresently Deput\/ Commissroner and {é@”{"‘Mela Shahab Khel Dlstnct Lakkn '
. | others. - " : . L':L,l:--vj'Marwat T
3 _,Drlawar Khan s/o Abduliah Khan r/o . ..‘f: ‘Asad Ullah s/o Yar Muhammad and
| IR :4'__-;‘_.‘others NP
137 .Mst Zeenat un lea, Zalb un N!sa District GovernmenL through D C O

Responden&T T ES T 1EH

e No. 62/1 -R of 2007, as by the 1mpugned 3udgment of learned Semor Crvrl'
| Judge Lakkl Marwat both the. then p|a|ntn"f and the then respondents . N

' .,preferred the mstant appeals bemg unsatisfied on varlous grounds
ment1oned therein in their respective appeals.

Appellants
Consoiidated 'Jud'glm'ennt: a i Aé:—"_;«“'
; E e ' ’ : Exarn nerto

The Crux, of the previous civil sult between the partles can be .

summanzed as under.

_ The appellant / plaintiff Asad Ullah Khan s/0 Yar Muhammad
sought declaration to the efféct that he is 'entitled' t_‘n" be'einplayed.in the

Through this single judgment, I intend to dispose of Lk Marwat
"present crwi ~appeal in hand i.e. No. 22/13 of 2013 titled As ad Ullah VS

DCO et and four other connected appeals bearing . o} 20/13 21/13
’23/13 and 24/13 of 2013 filed by the appellants against the Judgment !
- decree of Iearned Sentor Crvnl Judge, Lakkl Marwat tﬁed Agad. Ullah Khan
< ete Vs DCO and ten others, announced on 14-03- 2013 m civil suut~

1 ‘

District & Session Jud

oo




CEads

Educatlon Department agarnst the vacant post of “Chow Xdar" or“
“Laboratory Attendant" as the two poats were Iaylng vacant m Govt ngh"
‘School, Mela Shahab Khel
valuable prece of land free of cost for the constructron of scnool wrth the -
. purpose that according to the, prevarllng rules, he berng the legal son of

the deceased father be appointed to the vacant post of Class- IV .

employees in the said school vide notlﬂcatlon No. B V/FC/2-31/06-07
dated 09-01-2008.But defendant No.2 L.e. E<ecutive Listrict, Officer (S&L)
Lakki Marwat who at that time was entrusted admlnlstr tive powers only,
but unlawfully and ‘illegally -appointed defendant No.5 and I\lo-6 wlthout
adoptlng the proper legal procedure. The appellant Asad Ullah clanmecl to

S be entltled to the appointment of one, of the above referred posts,: for’ thls-'

| purpose “he. visited defendant No.1 to 4 but to nc fruitful result, hence
has got no optlon but to knock the door of law through the civil suit.

. De endants 'put their appearance and submitted thelr

L : respectlve wrrtten statement, totally denylng the- nghts mentzoned by the
AT present appellant _Learhed Senrm: Clv1l Judge, Lakki Marwat framed|as -

well as 08 lssues Wthh are as under
ISSUES

-

B 1- Whether the planntrff has got cause of action?’
2 Whether the plaintiff is stopped tg sue?
3 Whether surt i hand is barred by limitation?

4+ Whether the Civil Court has jurisdiction over- the"sutiject- matter? .
5y Whether the plaintiff was ehgrble to- be consiclered for the disputed
L posts on basrs of land donor pollcy? .
' 6 Whethei' app'ointments of defendant NG, 5 6 was unlawfully made’r’ |
' Whether the suit il hand is fnvolous and defendants are entltled to

N ¢
‘ cornpensatlon cost?

. 8- ‘Whether plaintiff is entltled to: the decree? .
© 9~ Relief, |

oo Thes -parties mterested were .dlrectecl to" produce thelr relevant .
Lo ' evldence After hearing the arguments of the partles, the 5urt of the-;:‘:
present appellant was partlally decreed. to the extent that apporntments-': S
of’ the then defendants No:5. and 6 (appellant &az Muhammad and

Dulawar Khan of appeal No 20/13 and 23/13 respectrvely) were declared

Lihae

For whlch hns father has - clonated a very."

g'f‘- '.‘.-'ATTesTEET

wh Judge |
T © o Lakkl Marwat '

e N S
AV
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to be lllegal and unlawfully made and partial decree of declaration was

granted in favour of the present appellant while rest. jf his claim was

turned down to be not proved m the crrcumstance iscuss sed in the
' Judgment/decree )

The learned Senior Civil Judge, Lakki Marwat has emphasized that

although the then plaintiff (present appellant) does not have any right af'

_appointment 6n the basis of land donor policy but since appointment of

defendant No.5 and 6 were not made accordlng to the rules, hence

declared as unlawful ab anitio and the benefits accrued there from were

- also declared illegal, Similarly the then defendant No.1 to 4 (appellants ln :

civit appeal No0.21/13) were directed to re-acvertise the vacancres an
recruit eligible persons strictly i in accordance with law.

It is also pertinent to mentlon here|that during previous

litigation the matter also went up to the august Peshawar High Court,

Peshawar D:I. Khan Bench which was the result of|rejection of the plaint

by the then competent court and dec‘lsl_on on the same in appeal in the

 appellate forum, hjwever, through CR No.210 of 2010 dated 12-09-2011
w. ---both "'the judgme

ts .and orders. of"the courts were set aside .and

drrectrons were issued to decide the case of. the partres :n accordance B

~ with faw after recording pro and contfa evrdence

§ -
Case file alongwith avaliable record thoroughly perused and

o arguments advanced by learned counse! for the parties heard at sorne
| :'..len.gth. Learned counsel for the present appellant .- Asad-. Ullah '
"co'ntended ‘that although the learned lower court has turned the .
'. < _appornted of Riaz Muhammad and Dilawar Khan as illegal, however, the ,
| appellant berng the Iawful son of the.fand donor may be grven “priority lf .
. advertrsernent is :ssued o the above referred posts of “(,howkrclar" and~

“Lab Attendant" He rehed upon - -
. 2010 PLC (CS) 626 Muhamamd Nawaz Chema etc Vs
'Prlncrpal Secretary to CM Pun;ab etc ' .

" PLD 2010 Supreme Court 759 (c) in human rights case

 No.4668, 1111and 15283-G . . |

o _2000 PLC (CS) 1145 Sher Alam Vs Got of N-W.F.P and others And

1993 SCMR 1287 rATTESTED :

" . Bumounur to ;

i er e




aiLhough tHe partral decree. granted in favour of appe!iant Is. stnctly
Supreme Court 1287, but srnce the present appellant is the: son of the

_advertisement, hence to this extent drrectlons may be given. to the

who have to file their applications for the above r{ferred posts after
: respondents/defendants In this reference learned counsel relied upon an

unr.epeated decision of Hon'hle Peshawar..ngh Court, ‘Peshawar in writ
" petition No.1665/2010 dated™16-09-2010 wherein which -the Hon'le
Court has directed the respondents in a similar nature of case to
“consider” the then petitioner if he 15 otherwire fit to be appomted on

merit. -

Now, T would like to throw some light on the averments of

learned counsel for the - respondents / appellants Riaz Muhammad-and -

. | Dilawar Khan as well as the education department . Conversely. the'tﬂaln
: .contention the behalfi - of

.7 appellants/respondents,  is ‘that " although they were appointed on

of . learned’ counsel . apgearing on

‘contract basﬁsl ‘however, the Provincial Government through a

notifi catlon copy of which’ rs avarlable on record as’ “Annexure H” dated

29-01- 2008 the contract | fixed pay employees of Class-1V were

-
o
o~
i
I
1
o1
A
b
'
)
b
S
e

’."appellant are regularly domg thelr ]ObS to the utmost satrsfactlon of the

* 'concerned- quarter, even the revrsed pay scale and annual rncrements

f No.1 to 4 for - conductrng fresh exercrse of adverttsement and-
IR appointment of fresh persons for the. said posts whlch were not even
b T . :
P asked by the plaintiff / appellant Asad Uilah in hrs plaint. Thus to the said )

: extent also,” the ]udgment and decree of the learned Senlor Civil Judge
' Lakk: Marwat needs. rectrﬁcatlort They furthér - argue that . both the
i A T T ES Etﬁhﬂants are ha!llﬂg “from dlstrlct Lakkr Marwat Employment Exchange
A Mrtlﬁcates are berng |ssued |n the name of appellants and’ even the 50

Examinef to ' ’ ' .,: : : o7

et

Learned counset for the present appellant is also of humble vrew that
ac‘cordrng o law and in consonance of the Judgment menlroned in 1993."

, 'and donor, he may be given some prefereno= over the fresh persons‘

regulanzed and that smce the ﬁrst day of apponntment both the

were also given. to the present appellants being regular goverriment _
servants, however, the |earned 1ower court while disposing the wtalz

' ) rssues No.2.and 5 not only termmated the lawful services of the appellant -
* but also had acted beyond his ]unsdrctron by directing the then defendant




ooty e L e
b T RTINS .

ment by the then EDO (E&SE) has been_
latér on rectified by issuing Ex Post 'Facto Sanction by the EDO (E&SE)
Lakkl Marwat to~tne present appel]ants‘}mth effect from 10-10-2007 vide
 notification No.1795-1801 datéd 08-05-2008 Ex PW-5/2. Similarly vide
order No. DM/LM/188 dated 19-05-2008 by the District Nazim Lakki
- Marwat dated 19-05-2008, although due the above referred Ex Post Facto
.'S'anction,' the salary of the appellants were stopped but later on the
' District Coordination Officer, Lakki Marwat released the salary of the
appellants vide Endst N0.924-25/DCO/LM dated 24- 3-0'08 Ex '_PW'-@/L

Chain of authorities of superior courts were referred, some of

- called irregUlarity.in. the apDOI“

which are
2004 SCMR page 49 303, 1077
1996 SCMR 413,
-'1999 SCMR 1004
" 'And 2009 SCMR 663

Similarly appe!iants of appeai No. 21/13 as wetl as 24/13 also

~seeks the acceptance of their respective appeals on the rounds’
‘mentioned therein, It is very- astonlshlng to note that as per 'oncise_‘
* statement /-comments given from and on [ehalf of Secretary ’(IE&'SE') _'
dep'artment government of KPK in the humar right case N0.2204-N/2010

in present appountment of Riaz Muhammad and Dilawar khan, be'f'or-e the

Supreme Court O Pakistan, has madle it clear that ‘since the enqu'iry _
S .,regardnng aL

pointment . and release of pay of Riaz Muhammad and
' "Dllawar Khan (appellant / respondents) by the competent enqun'y off icer
...has recommended dlSClphnary actton against Atta Ullah KKhan the then
'-:(“EDO (E&SE) dunng his tenure of additional charge, is under process for
L _.".approval to Chief Minister KPK /. competent authority and the DCO

'."concerned however cancelled  the 1llegal appomtment of Riaz
Muhammad Lab Attended and Dfiawar Khan Class-IV in Govt Htgh
_ISchool Mela Shahab Khel. . (copy is present on: file).But the sald
s el admlssaon has totally been ngnored by ‘the Education department
A 'I' T E 5 T E mefendants No.1 to 4)

i Learned counsel for appel!ants / respondents stressed on the P
pount that for the Class-1V' post, there is no need for adverttsement in the

Exam.ncr to

- District& Session Juddaily newspapers and that when the competent authority. canceiied the .
LakkiMarwat . . o




g C zéNBannu and not from dlStr’lCt La%ka Marwat. ,Its _seem that_-thelr
SRR Exa iner to ' ' Co. _ o

P . . . A . DR . . et Ve, i s . .

L h - . ' R - L. . i ’ . to ’ !
PR A ' : . : '
o C . [ e .. . .o

. l"i . v . K . ) N 2l R N . .,

ﬂflthher relied upon _
5004 SCMR 1077(c)

' Furthermore he ‘is of the vnew that since the present appeilants /
e respondents are in service for the last so many years, therefore, without
' 'affording' opportunity of hearing a'nd 'cem'pletion of mandatory formdlities,
. their'service can not be termmated He relied P
2004 SCMR 49 and
2004 SCMR 303. | o , .
.He{emphasi_zed that if for th‘e"‘éak.e of arguments, the appointment of the
appellants / respondents (Riaz Muhammad and Dilawar Khan) was not
_ according to the procedure and rules even then they can not be punivsh.ed '
for the lllegal and unlawful acts of the appointing/competent authon;ity
h It is a now settled law that donation of a ptece of land in exchange
.of appointment of Class-IV employees ,have been terméd as
,"appamtment ‘against ldnd would amount to sale of 'pub{.ic.i
o office for property. Such péiieylwas not only against the
_Constitu—tiona‘L Law app'LiAc‘ab'Le to public effl'ce but wdS'laLsoy
not conductlve to public. int‘ereat' What would be done'
within the framework of the law wias to create a margin of

preference for those who make such grant the cond1t1on of

eligibility and fitness belng equal”. F'eltant_e is placed on 1993
SCMR 1287. S _ o -
| Thus keepmg in view the czrcumstances of the - present case )
L. o “appellant Asa)d Uliah may- apply for the post of “Chowkidar or Lab
| ‘Attendant" after advertisement, if he is ehglb!e otherwise for the post as
. o dtis he]d that the learned lower court has rightly teri ninated the servnces
T of the then defendant No 5 and.6. (present appvllants in, appeal No 20/13 -
and 23/13 respectnvely) Itis also held approprlate, a th:s court is nn full
consonance wuth the lower court's Judgment and decr e, ‘that smce it has
been established that the post of “Chowkldar" and, “L b Atrendant" were
neuther advertised nor the petitlener Rlaz Muhammdd and Dllawar Khan
AT T Es .Ihgli)from the same union’ council where the school |s sutuated Slmllar!y
o the certuﬁcate of Emp!oyment Exchange were . obtalned f rom dnstrxct

DlslrICt 3 SeSSion Judge . ' ' . “ ‘ o g l_';' ;

inl-w Bnovioms

Vo

: reguIanzed serv!ce of Civil Ser\‘ant the same could not be reversed He ..




' 'appomtment were totaliy agamst the rules. and polu:y of coircerned
department if there exist no Employment f*«:hange in.the saidi district
) then for the fresh appelntment advertr:ern it is must. It is also. proved

that at that time when the said posts were rlied, in district Lakki Marwat
4 'Ithere was no officé of the Employment Exchange and similarly no other
person applied for the said - posts except the present appeliants(Rraz
‘Muhammad and Dilawar Khan). Therefore, he best course to resolve the

matter is to re-advertise the posts and' each and 'eve'ry eIigi’bl’e person

should be allowed to file fresh app!lcatrons rncludrng appeiiant Asaduilah

if he is otherwise eiigible. . o . v .

- The judgment and decree of the learned Senior Civil
" o Judge, Lakki Marwat/trial court being based on p'oper appreciation of,
law and facts need no rnterference of thrs court resultantty the‘

| mstant appeal No.22/13 .with connected appea!s No. 20/[3 21/13, 23/13
‘and 24/13.are dismissed in the manner dmcussed above. Copy -of this’
judgment be placed in above referred appeals. However, the partlee Wi

have to bear their own costs. Frle be consigned to the record roof
its necessary compietron and compllatron

Announced: oo — .
16.12-2013. : ' L '
. . N
' (fiarﬁd/ur Fehman) L
Additional District Judge-1V,
Lakki Marwat -

N

CERTIFICATE:

S

Certrﬁed that thlS judgment of mine LOI‘]SI"tb of 07 pages.

Each has been read, signed and verified by me afte# necessary cor ectron

‘ _ wherever necessary. o o S /.
i e L ‘ <« - Lty
L - avatd ur Rehmans -
. C o L dditional District Judge- -1V,
L e '2.302 g

. »
B3 e D N L Lakki Marwat
R Apn‘rcnii.)n' :‘,i‘i"ed o | |
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""BEFORE PESHAWAR HIGH COURT, BENCH BAN’\IU
CRNo J/ -3 [ 2014

» 1) Riaz Muhammad S/O Wali Muhammad resident of Lakki Mina Khel preae@?e

laboratary attendanl government high school Mela Shahab Khel Tehfil stt:
{0 Lakk Marwat. , ‘ o

: 2) Dilawar Khan S/O Abduliah i fan resident of vmage Mela Shahab Kn#PTehsil
: Distt; Lakki Marwat ' : *+

Versus

2) Taj Ali Khan

3) Hamid Ultah Khan

4) Ubaid Ullah Khan

5) Fateh Ullah Khan sons of Yaar Muhammad

8) Mumtaz Begum .  widow of Yaar Muhammad
"7) Zinal un Nisa

8) Zebun Nisa

9) Kherun Nisa

10) Farmun Nisa

11) Rifatun Nisa

12) Naem Jana
13) Mismat Khurshida  Daughters Yaar Muhammad Qaom Phatan Sakna

Residence of Mela Shahai; Khel {Real Respundenls)
},;J,,V/M ) Deputy Commissioner Lakki Marwat
‘UH”"’ _ 15) District Education Officer Lakkl Marwat _
)(DO’ - 16) Sub District Education Officer Lakki Marwat .— s (9 :
\17) Headmaster GHS Mela Shahab Khel

6’” Mol \18) Deputy Assistant Commissioner Lakki Marwat

)U’GJ 19) Government of KPK through Secretary Education Peshawar .
Filed Tmt 120) Ditawar Khan S/O Abduliah Khan Chowkidar / Peon In government GHS Mela

Shahab Khel Lakki Marwal (Proforma Respondant)
3Tt L( ‘

CIVIL REVISION PETITION UNDER SECTION 115 CPC AGAINST THE JUDGMI-NT
AND DEC—REE OF ADDITIONAL DISTRICT JUDGE NO.4 LAKK! MARWAT DATED:
16.12.2013 AND ALSO AGAINST THE JUDGMENT AND DECREE OF SENIOR CiViL

JUDGE LAKKI MARWAT DATED: 14.03,2013 IN CIVIL SUIT NO - 62/1-R.
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) ‘ W’c(‘:
P‘tyer' ance of instant civil Revision Petition to set aside ti“.e .

of Courts below and to Dismiss whole of the

~Jud ments & Decrees

sult of the plaintiff / Resgondent No.i.

. Réspectfully Sheweth:-

1. The, PlamtlfﬁRespondent No.1 herein praferred a declaratory arid permanent injunction

And alternate prayed for aiternate compénsation of donated land or separation of land,
fully detaited in the head .note of the plaint, which was conlested by
DepartmenlslPehlsoner herein. The sald suit was rejected under order 7 rule 11 CPC by

tria! court and on daled: 4-2-2010, the appea! against the said order was also dismissed

by Additional District Judge No.1 Lakki Marwat. While the, revision pet!tion against the
said order was accepted by this court and remand the case to trial court witk: durecﬂon to
decide the case after recording pro and contra evidence. Couies of plaint, appllcallons
under order 7 rule 11, arder of trial court, judgment of ADJ 1 Lakkl and order of High
Court are annexed herewith as annexure “A”, “g" *C*, "D","E".

. That, after remand, the defendants submitted written statement After submssnon of

written statement, divergent pleadings of both the parties were reduced as mnny as nine

issues inciuding relief. Coples of writlen slalement, list of witnes*,es and issies are

Annexed herewith as Annexure “F", "G", and *H". [)/L\

. That, after that, the parties were directed to produce evidence, On plaintiff slh'e. Ghutam

Dastaqur ADK as PW1 Noor ul Amin and Rakhtiar Ahmad as PW2 and PW3 Saed israr
Ali HRD as PW3 Shafiullah PS to DCO as PW4, Mir Ajab record keep r as PWS,
Hidayat Ullah record keeper education as PWB, Ubald Ulizh as PW'I Naslr ighbal as
PW8, gol recorded their statements while in defence, Dilawar Khan (Petitioner no.1
herein) as DW1, Riaz Muhammad {Petitionar no.2 herein) as DW2, and Mir AJab record
keeper EDO office as DW3 got recorded their statements. 1t Is pertinent to mention here
that profarma Respondents 13- 14, were transposed in the penal of plaintiff. Coples of

- statements of witnesses along with exhiblted documents are annexed herewith as

Fied Tod Apnexure r

\:‘;‘M onal 4 reTansubsequently, argumenis were heard and trail court was pleased to decree the suil
Ty

partially to the extent of declaration of appoiniments of defendants 5 and & (petitioners
herein) as unlawful and the rest of suil was dismissed. Coples of ]udgmen. and decree

“sheet of trial court arp annexed herawilh as Annexure "J" and "K".

ATTESTED
AR

f*m'mr Hipgti Coers,
Banas Beu:b




resent Pemlonei'isespon'danl 5 & 6 preferred an appeal in the ':,L. y
Marwat which remained uninterrupied / un Interfered. The ~.:; l_

tihg out from the same
s of grounds of

o ’g Being aggrieved, the P
- Court of Distt: Judge Lakki
same nature of appeal where also moved to the same court r2su
judgment and decreeftrall court which got same fate as d\sm}ssed. Cople
neets of Addiiona! District Judge are annexed as

appeal, judgments and decree S
Annexure "L, "M, N,

6. Aggrieved from \he said judgment & degcrea, petilioners have no other remedy but to

invoke the revisional jurisdiction inter alia on tha following grounds.

GROUNDS:

e e e s 50 g8 A 7 = et i = e 2w

1. That, the Cours below have fully failed to dispense the true justice. The judgments and
decrees of Courts pelow are resulls of mis-reading and non-reading of evidence ani

"cecord on file. The whole suil (partially decreed) Is liable to be dismissed. . -

2. That, courts below have not put fight verdict regardihg issues No.1 1o 4 and 6 10 .

Hence ak the judgmants are nat sustainable In taw.

3. That, the trall coud declares in his verdicl in deciding issue No. § that plalntiifs have no
cause of aclion/locus slandi to sue yet the sult has been partially decresd. Which 1s nol

malntainable.

4, That, petitioners were appointad cn fixed pays for which no condltionsfguplifications
were ascertained prior to appointment bul such appoiniments were madd solely on
ihe recommendations of Respeclive competent Authority and Petitionars were

regularized and rewardad permanency to the service/appointment.

5. That, petitioners are highly qualified. Besides having basic requisite qualifications for
jobfappointment in questions, petitioners afre OVer qualliizd and are registered with

Filed Today "Employment Exchange”. They (petitioners) had already spplied for the jobs. But, the |
G court below has nol given any altention to this facturm. | |
\’f} ,\;ddilQn;ll Wy ienr | .
| A7 3.z’ That, petil
R now l: ifoners have bocn given permanency accorglng lo the Gowt's policy and v
| ?:1 ° oir terminations is being made mere on technicallties which is not fair and o
_' . . sheerl ji
- er Injustice. It s Ultra-virus to terminate some one on the gist of suct ic
- [ ; courts for which, cour Is nol empowered as on i ' e
B ce petitioners have been categorized
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‘as "Civil Servants” Ard for civil sarvice cases, ihe lower givit couits are not

empowers.

v

That, pelitioners are serving on posts in question for last six years and have been
oversage during lhe service. Now, petmunars have becomes Ineligible for any other

‘Govt: job due to sge factor. This factor has been admitted by Represon\a‘(we for

Sacretary Education.

That, pstitioner’s appolnlments were made on fixed pays by EDO/DEOD Afta Ullah
Khan which were granted by the later DEO/EDO Mr. Mir Azam Khan as "Ex Posts
facto sanctions” and appraved the same by accepling'the petitioners applicallon' for
release of salaries. )t was also justified by directions to Distt: Account Office about
release of salaries. '

That, Plalntiffs/Respondents have not made the appointing authority as a "parw to
the suit nor he has been sued for that. The sald appointment authority once has been

penalized for the same act and can not be pena!ized twice as barred by taw and rule
of "Double Jeopardy”.

That, Plainlifis does not come in the purview of definitions of Pl mliﬁ‘s" and
aggrieved parly’. Yet, ‘padial
Plaintiff=/Respondents.

Decree has been passed - in| faver * of

That, the counsel for Pelitioners seeks leave of rising further grounds having legal
bearings before this Honorable Court.

It is therefore humbly prayed that on an acceptance of Instant Revision Petition, the
judgmants and decrees of courts below may kindly be sel aside and dismissed whole
the suit of the plaintif(s / Respondents.

Petitioners

. * R . /‘
SIVITIY
Ditawar Khan Riaz Muhammad
st ou h counsel
Muha. m réshi
cate
Lakkr Marwat

ATTESTELD

MINER

Mtnwur H‘ﬂh (g,
‘Basi v " Repr!
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]UDGEML'NT SHEET /
IN THE PESHAWAR HIGH COURT,

A | - BANNU BENGH, -
| ‘ o ! . Uudicial Department}

C.R.No. 45-B/2014

Riaz Muhammad & another.
versus ; SRR I
Asad Ullah Khan and 19 others  ° T o

Date of hearing: 29.09.2021,
For petitioners: - M/S Muhamnad Tar {q Qut eshi and
Younas Ali Khan Marwat, Advocates.

For official réspondents: Saif-Ur-Rehman Khattak, AAG.
For private respondents: Mr. Muhammad Usman Khan, Advocate

MUHAMMAD NAEEM ANWAR, |- The petitioners have challenged
thie validity of consoliddted judgmeént and decree of learncﬁ
L . Additional District Judge-lV, Lakki Marwat, dated 16.12.2013

whereby their appeals were dismissed, consequenily, the judgment

.and decree dated 14.03.2013 passed by learned Senior Civil judge,

Lakki Marwat, was maintained. | - ' IR

02, ! Facts making b'fck grdund of the instant petition are that

| | | L o
T respondent No. l/platnnff has filed a suit for declaration contended ot
. i .

o . “there ein that he is the re~.1dent of Mela Shahab Khel and for the post ~

B

of class Vior lab attcndant the residents of Mela ‘Shahab Khel were

entlticd to be posted 1tter adopting due course of law but 1he
ofﬁc?al respondents without inviting application  through
advertisement or from the employment exchange appointed

peti#ioners/defendants No 6 & 7, furthermore that official

respjondent had no authority to make any appointment because: he
b : .

e was given additional charge of District Laldd Marwat that too only

to \ftm1 the ingoing offictal matters, he al'so,prayed that his.

: S

[ I
1 - . ¥
I . - . .
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precocassor in interest has donated the land for construction of

school thus, he has a preferentiél right for his appointment agdinst

the vacant post in comparison with petitioners therefore, the
|

x ‘ appointments tmay be decla}'ed as illegal, without lawful a"thoril.y. T

'

|

i . agamst the law and meffectwe upon his rights with ap added -’
i i

} :

i
!
|

ptayer% that he may be. appointed It was also prayed that in

1ltemate the due compensatwn @ market rate may de 1warded to
him !

03. Suit was_-t;ontested by the respondents on various legal and
factual objections. After framing of issues, the parties were directed
to ploduce their evidence. On completion of evidence, learned trial
court \Euue its judgment datcd 14.03.2013 granted partial dFC"ef' in
e o , favowt of é.ialaintiffs to the éxtenf of declaring the} appointment of

petitigners Riaz Muhammad and Dilawar Khay as illegal and

f".‘ ol R D

. ‘/ ' -
unlawlful while rest of the claims of the respor{dent Nd.1 were

turned ddwn, being n‘;ot contented with the ‘sarr'xle, the petitioners
&u and respandents No.f,?’,ﬁ and 14 assailed the .s,ame throutgh filing
\ - B i

o A
as mjny |as five appeals which were dismisseJl on 16/12.2013

t.hrb'u gh consolidated judgment and decree hence;this petiﬁion.

[ . —
© 04. ! Learned counsel for petitioners contende{l that the suit of

respondent No.1 was incompetent from its inception, being filed

for declaration U/S. 42 of the Specific Relief A";ct. 1877 without
asserting any right and that too without accrual of any cause of

. o _ action for the reason that suit was based upon alleged transfer of

xrnmovable property in favour of Education Department agﬂmst .
whu:h no service could be claimed, n accoxclance wth dictum lald

down by the Hon'ble Supreme Court of Pakistan. He voc1fcrated

e ——————— .
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that the sujt was defective for nonsjoinder and mig-joinder of the

parties| ang that civil court has got ro jurlsdictlon when the

it

petitioners|were appointed initially against fixed phy and jater on’
!

' : . . ) A
were regularized; thus, only Service Tribunal can ddjudicake upon

the suit against them. He added that neither respojndent l\'l!:.l has

submitted anLr application for his appointment nor. he ._W'a;

registered with Employment Exchange and as for as the post ol"

-Lab: Attendant and Chowkidar respondent No.1 h:vs got no vested

right for his appointment against any one of the‘sé posts thus no
]

i .
declarvation could be granted against the petitioners. He also added

‘that though it was pleaded that the petitioners were appointed

against fixed pay but even than learned tridl court has not framed

any specific issue as such the judgment against the

mis-reading and non-reading of evidence. Lastly, he/contended that
through Ex.PW-5/3, DEQ, i.e,, Executive District Ofﬁlcer Schools and
Literacy Department Lakki Marwat has accorded Ex-post facto

sanction in favour of petitioners and respondent No.1 has got no

tocus-standi to file a suit,

0s. " As against them, learned counsel for respondent No.l

’
»

‘contended that it was the bounded duty of education department
to fill the vacancies through proper advertisement or through-

employment exchange by which a right to all including the’

plaintih’/rqspondgnt No.,’jL be afforded so that he could compete

]

with p!getitiémers b:eing the: resident of Mela Shahab Khel for the post

1
i

of Chofwkidar and Léb Af;tendaht, by not inviting applications and
by making the sppointment of petitioners, the plaintiff's vight-was

infringed for which he has got every right to seek declaration from

is the result of.
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the court of compatant ]\.ll'i.!i(“ﬂl:ioﬂ. Fle submitted that tha

. grievance of the plaintiff/respondent No.1 was only jagalnst

petitioners and the appointing authority who have pr-ope 1y been
arrayed as a party and that Mr. Attaullah Khan Mina Khel yi;ho had
no authority ‘for app‘ointmént for the reason that he was
temporarily given additional charge to deal with and to Ilébk aftér
the affairs of ‘c‘:cIucation_Department. Lakki Marwat, ;n;hiie he was
working at Dislrict Bannu, Thé ap‘pointments of the petitioners are
illegal, zorm-non-judice, un«wa‘r;‘anted{ against the 'aw and policy
of tliei.t government. Hei re'ferreci to letter dated 17.11.2011

. : [ . .
pertain{ng to theviolation of rules and misuse ¢f authority in
[ : i

appoinﬁmeﬁ: and 3‘elease§of salary to M/S. Riaz Muhammad and
1 . R : .

Dilawar{ Khan {p’etitioneirs‘) in.itiatlon of inqui / proceedings.
st‘atemént of allegations, 'c]xargé—sl1eet, complaint in'qu'it'y against
Mr."A‘t'téullah Khan Ex-DEO (E&SE) Laldki Marwat, inquiry report
zth.d the notification dated 28.09.2012 Whereby minor penalty of
withlml;ding of two annual increments for two years were iniposed
upen I\'Jr. A.ttauliah Khan Ex-DEO(E&SE)Lakki Marwat. He adde_dv
that the la\/\;E requ’ir';as that appfointment against a posit could only be
m'é‘de gither through registered candidates fro Employrﬁe"nt'
Exchange of a particular‘;; district or through adv-erti ement, B:ut the

case in hand was result of sheer violation, misuse

' :
f authoyity by |

which the then EDO has made appointment of petitjoners that too = .~
‘ | : Vi

without| any authority, which was rightly set-at-naught by the .

learned |coutts below and now theve are concurrent ffindings which -

are imrrjuneiwhi\e invoking revisional jurisdiction U4S. 115 CPC..

06. Arguments heard; record perused. .
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07. It appears from the contants of tha plaint that th chugh the

plaintiff has sought declaration to the effect that he be declarad

entitled for his appointment agai‘nst the post of either Lab: . o

Attendant or Chowkidar being qualified and eligible for th_é same Co ,

~on the| ground that the land was donated by his grandfather,

) . :
however, vecord reflects that his this plea was not considered
t " :

either lLy tl;pe learned tri_eil court or by the learned appellate court
and even fe has not challenged the findings 0Of the lparned

appellate court and to! this effect both the learnefl courts|below

i have cqrrectiy|made reliance upon the dicta lald-down by the apex

i . courtin cae titled "Munawar Khan V Niaz Muhgmmad”|(1983 -
% SCMR {1287) and casé titled "Hameed Ullah anfi 09 others V

Head Mistress Government Girls School, Chékara District

. o , . Karak and- 0S others” { 1997 SCMR 855), thus, the arguments of

learned counsel that no appgintment could be m;la'de against the.
i

. )
donation of land has got no force because neither this relief was

Court,

‘&\r ' granted nor it is the prayer of respondent No.1 tofday before this
h ,r: ' .

08. ' Intrinsically, grievance of the plaintiff was that not only he is

g
P

'qualifiecl and eligible but also belongs to the same vicinity in which
l the school is situated, he deserves to be appointeé against the post-

of Class-[V that too in accordance with law, When the learned

counse! for respondent was confronted about the entitlement of
o . respondent as against pgtitiéners for thé post of Chowkidar or L1h
Attendant, he admitted it correct at the bar that ruaspondeﬁt No.l
has not submitted any application -to the Educatlon Depa.rvtment;

. '
but he added that even the respondents (education department) .
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fias not! mvited tlw applications for the vacant position and hat M;'

Attaullah Khan the then EDO was given an ';ddltlonal charge of | e
Lakki Marwat only for looking after the matters bpt he could not
malke any appointment against the post of Classilv or tﬁe Lab: S
Attendant. Record also 1-eﬂe¢ts that Vresptl)ncldent No.l has

approachcd to different forums to the effect that Mr. A:ttagllah B
Khan EDO was lacking the authority for making the 1ppmntment in

Lakki Marwat, thus, the orders made by him were unjustified. The

cubmission of the respondent No.l was substar tiated through

letter dated 17.11.2011 when through natificatiqn Ne. SO(S/M)

E&SED/4-17/2009/ by which charge against Mr. Attaullah Khan,
{
l '12 ot ~ was about vlLlation of rules, misuse’ of powers, on .the basis of

wh1ch Dr. Mukaram Khan (BPS- -20) Principal Governmcnt Degree

" College Peshawar and Mr. Zaliir Shah DCO, Bannu were appointed

as 'members of Inquiry Co‘r‘nmittee to conduct the inquiry against‘
Mr Attaullah Khan for alleged vxolation Record also reflects that

|
i\'\) . |
\ '\ ‘ Mr. AtLaullah Khan was charge-sheeted, statement of allegatlon.,

‘ | : o
A

further substantiates the contention of respondent No.l. Inquiry’

was- mmated and recommendatiom were forwarded to the effect

::fl". e "that" (1) Mr. Attaullah Khan, the then, EDO (E&SE) Bannu in Chax‘ge :
Do EDO(E&SE) Lakki Marwat violated rules and misuse his official

powers as Mr. Attaullah Khan was not legally empowered for any

appointment or transfer in Lakki Marwat (2) Moreover,

mm,:‘lan*“mr ic claiming that he is the land oivner but as per

. /qu . decisjon ofthe Hon'ble Supreme Court of Paknrta 1, the land ovmer IR

has po r ght to be appointed as Class-IV.” Inquify committee has y

subt itte[l report - with  the following Fmdu)g an,d"*_‘-:-
recofnm ndatlons/sugnestion $

i
{
|
!
|
i
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FINDINGS .

(1) - Attaullah 1{11an the then EDO of Bannu held dual

Laliki Marwat and is not empowered for any
appointment or transfer in District Lakki Marwat.
. 1

(2) The proper procedure for recruitment of Class-1V has
i not been adopted.

(3) The headmaster of the concerned school is ‘still
drawing the pay of the Class-1V while the then
competent authority has been cancelled the
appointment arder on 17.10.2007,

(4)  The case has been filed in the august Peshawar Higﬁ
;. Court Bench D. 1. Khan vide W.P. No.4D1/2010 which
i is under trial. -

(5), That as per relevant policy of Government Mr.

' attaullah Khan the then Incharge EDO(E&SE) Lakki
Marwat is not empowered for freshlappointment in
District Lakki Marwat.

{6){ That the: proper procedure for recriitment against

- charge only for look after the wok of office of EDU,

Flass—IV vacancies modified by the ¢
Local Government and Rural DRivis
has not been ‘observed.

(73] Mr Attaullah ‘Khan the then EDO

involved the District Selection Comn
recru9itment process.

(B)! That the - competent authority (Zi
i

without the approval of Zilla Nazim

overnment vide
on Dep 1 rtment

| g
'E&SE) has not
ittee during the

A la Nazim) has.
expressed displeasure on appointment order issued

and DCO at the

District and has cancelled this orde

- forthwith with

remarks issued to District Account Officer, Lakki
Marwat not to honor pay bill of the fficials vide EDO
(E&SE) office order issued under No. 1614-18 dated
}0.10.2007 & No. 16165.70 dated 10".10.2007 but the
headmaster concerned draw their pay regularly.

RECOMMENDATION/SUGGESTION

All the above noted facts prove that Mr. Attaullah Khan the

then EDO (E&SE) Bannu incharge EDO(E&SE) Lakki Marwat’
violated the rules and misused official power as Mr..

Attaullah Khan the then EDO is not emfpowered for any
appointmentor eransfer in District Lakki Marwat.

Moreover, the complainant is claiming that he is land donor

but as per the decision of the Hon'ble Supreme ICourt the
land donor has no right to be appointed as Class-1V} g

IR
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09.  On receipt of inquiry report notification dated 28.03.2012

was isgued vide which the Secretary Education Govarnn;ant ef

[Khyber| Pakhtunkhwa' under Rule-3 of Khyben ?akhtu!lnldmwal
|"‘| )

Governtment Servants Efficiency and Disciplinary Rulesgl 2013,

inor penalty of withholding of two antual increments:

'

imposgd

for twao years. All the above-mentioned _document‘ were, prope: l)r
p]aced: on file in the statements of PWs tho gh the ofﬁc;al

witnesscs were cross-examined but undisputczdly he proceedings

were taken against Mr. Attaullah Khan and ultxmatdy penalty was
imposed. When the allegations against Mr. Attau‘llah Khan were
approved to the effect that he was given additional charge to look

after into the matters of Education Department Lakki Marwat then

he could not make any appointment, thus, the appointments of

petitioners being without authority was of no legal effect. 1t is also

pértinent ro mention here that petitioners were appointed initially

on fixed pay through order dated 10.10.2007 whereas the suit was
instituted on 08.06.2008 tiil then the petitioners were not regular

employees of Education Department as such at the time of

institutmn of the suit no rights whatsoever was accrued in favour :

-‘of pentloners Record also reflects’ that after institution of the suit,

netttmners have =ubm|tted application for rejection of plaint and

[

after heax ing the partles the learned trlal court through its order

datch 28. 01 2009 re)ected the plaint against which an appeal was
I |
filed | whu:h too was dismissed on 04.02.2010, theu.aftar,

respondent Mo.1l '\ppro-xched this Court through -CR.No.201- -

B/20110,~which was allowed and the judgment and orders of }thh -

the courts below were set-aside and the case was remaqded to thé.

learned trial court with direction to decide the same in accordance ",
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with law. Petitioners were .giv"en proper opportunity to defend
their right and to contést the suit of respondent No.1, however,

they could not substantiate their version. Both the learned courts

below have properly appreciated the facts of the case and

evaluated the evidence in true perspective as such the concurrent

findings of both the courts below are well-reasoned| legally correct

~ whereby suit of respondent No.1 was partially decreed and it was.

T
i

held that appointments of present petitioners were without lawful
| H

;'authori:ty, gnlawml and%i!legall. Likewise, the regularization of

serviccl cm'fld onliy be rn!:ade when at the ﬁnme of appointment
i : :

proper‘proceduré Ewas adc%pted i.e., duly qualified person appointed

in accordant_te with the préscrihed method of recruitment. It is well

settled:principle of law’ that where a law requires' doing of

. -‘ . . .
something in a particular manner it has to be done in the same

nrmner and not otherwise. Reliance in this respcct is place upon_

the cases of Muhammad Hani if Abbasi iy, Imran !ghan Niazi (PLD

2018 SC 189), (Shahida Bibi y. Habil Bank le 1 (PLD 2016

SC 995% and Human Rights Case [ 0 ers
(PLD 2?10 5C759). .

10. - Moreopver, though learned counsel - for' pptitioners. has-
- 1

strongly cTntended tliat an (ncompetent suit iwas filed by:

respondent No.1 without impleading the Provincial Goverhm‘ent as

a party,

No.1l by

suff?ce it to say that the suit was instituted

by respdrident

! = ~
resident of Mela Shahab Khel and the appointments

1 ',_ H
lseelging therein that he was entitled to be appoinced being .

of the present

petitionérs were made without adopting the proper

procedure and

! . ‘4
without any authority, Though there was a reliof that
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com;;ematicm of the proper@ at the marltet rate may be awarded
in hisfavor, however, this velief as well as Khe rellef for l'!

appoinitment was disrmssed thus, pehtloner s suit was mght!y held
maintalinable even other-wise non-joinder or mis-jolinder ipso facto

cannot be fresuited into dismissal of suit in accordance ‘with the

procedurall law as provided under order I rule 9 CPC, that "ug_s_u_c

: . \

shall he deeated by reaspn of the misjoinder o1 non-tcnnderjf
; 1

parties, and the Court may.in_every suit deal with the matter in

. { .
- . . . {
contraversy so far_as reqards the rights and Jbtr’;rgm,ch_g
| :

parties actually before it’.

11. More important it was also argued that petitjoners remalned

in service for considerable period and for no Faudlt on their part

their services could not be declared illegal for! which learned
counse! for petitioners has relied upon 2011 SlZMiK 15871 wherein
the appointment orders of the then petitioncrs were found falee
and bogus and the appointees remained in service, howsver, in the

appointment of appointees’ proper procedure was adopted as

- there were no allegations that the appointments yvere made by an

incompetent person and without authority. The| only allegations

againkst the appointees were that he procured the appolutmeht

order Iiy concealing his dismissal from Pak Army, this judgment is
distinguishable as .in the instant matter even the authority was

incompetent, proper procedure was not adopted rieither the pos';s

were advertised nor the applications were invited. Similarly, thje .

record does not suggest that petitioners were registered wn:h

Employment Exchange. No other person. was given an npportum_

to compete with the pétitioners, thus, mere an the ground that -

|
)
1, .-
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patitioners ramained in service and received .,allary, plmcxplé of
locus poenitentige cannot be attractcd lehsz" may be pl'\ccd upon
the case titled “Muhammad Nadeem Arif Vs ztxg_fgualb Lahore"

reported as 2011 SCMR 408 and a case titled "Nad.zgsm Ahmad
Banliwar V Government of Sindh tirough Chief Secratary Sindh"
(2009 PLD CS 161). Like-wise, the contention of leamed counsel
for petitioners that civil court has got no 1umd|ctlon .and to thls
effect he made reliance upon 2004 SCMR 303, this argument of
Jearned counsel has got no farce because or the applicgtion filed
undér order VI! rule 11 & under crder VI rule 10 for return of
plaint for want of jurisdiction the plaint was rejected and "the
appeai also failed nevert‘rteies's, the revision petition LRNGZ01-
B/2010 filed before this court was allowecf ancd the case was
remainded. It is pertinent to mention that ordef of this court \'Nas

S y : . . . . .
fot assailed before apex court as such it attained finality. [t is now

well settled that an issue decided against a party, if not challenged,

shall attained the finality. Reliance in this regézrd is placed on the

cases reported as ‘Muhammad Aslam und_2 others v. Syed

Muhammad Azeem Shah" (1996 SCMR 1862) and "anwal Nain

“v. Fateh Khan” (PLD 1983 SC 53).

12. |

;L Apart from the above, impugned ave the concurrent ﬁndi"_ngs

L A A P TR B £ | R L . ', P | S
{,“ o ot Yo e e I IR I . e foon Ao

Y
:
I 1 .

inteiference by this Court in exercise of its Levisional jurisclictiu* in
absence|of any dlegahty or any other|error of ]urisclicltton. Rc_l.

(2006 SCMR 1'-3041 (2007 SCMR 926]. (PLD 2003 SC158Vand .-

(2014 SCMR‘ “146% Petitioners have not been| able to?{point}but:

any jillegality or mis-reading and non—readiﬁg-o{ record f:ervér'sfty ‘
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in tha impLgned ju’dgrﬁo’nt. thus, the instdnt petitid
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29.09.2021.

et E.-
!nir‘
*Imranulliah pS*

(8.8) Hon'ble Mr. justice Muharmad Naeem Anwar
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substance I1's hereby dismissed with no order as tc dosts.
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IN THE COURT OF SENIOR CIVIL JUDGE (.IUDICIAL),

LAKKI MARW AT.
\ Execution Pétition No. 07/10 of 2022
Asad Ullah vs Govt of KPK etc
.......... 18 .
30.03.2023
Parties present. :

Mine this order shall address and dispose of \f\etter of
maintainability of execution petition in lland ‘on p'olnt‘s of
hmltatlon and decree holder’s loctis standi. |

Arguments already heard and record pemsed '

Bnef facts of the case are that petltlonerldecree holder
(here after called as petatxoner) Asqd Ullah: and others heve
brought a civil suit for deelarotlon etc agamst the DISTIICT.
Governmerit through DCO and FDO (School and theracy) etc
In the suit, appoin'tr'oent orders of defendants No. 5 and 6

(hereafter called as reSpondents only) xssued by defendants

. No.2 and 3 were challenged. The. then learned Semor Civil
]udg;e vide its jtldgn;\ent‘dated 14.03.2013, dlsmlssed ‘the
plaintivffs’ suit to the ex.lent of their entitlemellt to ‘the

appomtments recovery of ComanS"ttIOI'l or recovery .of donated

land. However, the appointments of respondents No 5 and 6

/were declared illegal and unlawful.

- ‘_ - 4’\\t

‘ -.lr,l‘l'n Beth the pames challengn*d the decree and Judgment by

filling their civil appeals befors the j_,ourt of leamed District |

Judge, Lakki Marwat. Finally, the Additional District Judge-1V,
ATTESTED

- Pagelofd

fixﬁ_fnll‘s(!’l"fbj
District.8 Session-Judgs
Lakki Maswal.
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Cont Order No. 18 dated 30.03.2023

Lalcki Marwat vide its consolidated judgment disposed of civil-
appeals No. 20/13 to 24/13 (five civil appeals), maintained the -

decree and judgment of the learned Trial|Court. Respondents :

High Court Bannu Bench The wonhy Bench while d1..posmg

.29 09 2021 dismissed the revision ‘and uphold the concurrent
ﬁndings of thg leamed Trial Court and “irst Appellate Court.

| Petitioner filed the’ .executior; petition in hand on

., 25.05.2022. He initia.lb"'soulght execution against the official
r;esponde;nts with prayer -.forﬂ removal/dismissal of private
respondents’ No. 5 an;l 6. ‘respondent’s No. 5 and 6 on their owx‘i:

appeared and - engaged Younas Ali Khan Advocate,. who

submitted wakaltnama. Vide Order No. 9 dated 10.11.2022 the'y"
were allowed to contest the execution petition.
Learned counsel for pri.w'/até respondents and District

Attorney for official respondents raised questions upon

maintainability on the touch stone of limitation and locus standi -

\ of the petitioner for filling the execution petition.

/ . Arguments from both the sides heard,
Asad Ullah the petitioner was raintiff No.1 in the su1t'
P 777 i
76\ and till the decision in revisign petition his status as plamtlff
ATTES T rf:'

\‘\

T Exnh uu’l 10

” | ‘ - Page2ofa
pistrict & Ses»lw\}\.{igu » | | |

Lakki MafWﬂ‘-

Asad Ullah vs Govt of KPK etc -

No. 5 anc* 6 filed civi'bl'revision before the august Peshawar-

" the civil revision No. 45-B/2014 vide its Judgment dated

submitted memorandum and with the permission of Court ~




' . l‘)-/..“”_ . | "‘(2‘

Cont Order No. 18 dated 30.03.2023 o . J-‘?.{-.{d Ullah vs Govt of KPK etc
0o B No.1 remained undisputed and un-rebutted on the points of

" locus standi. When this point has’finally been disposed of and
has got finality how thie Courr can discuss or decide the retatuls
i - of petitioner and his lémus standi now in execution petrtion.
| Morleover law on the subject has very mUuh cléar and Secnon
47 CPC clearly en\flsages and defines the parties in the

executlon petltron in the explanatxon appended with the Sectlon

) : ' . 47 CPC Therefore, the objectzon of respondents that petrtxoner
. has got -no locus stanch to bring the instant execu’uon
. application because some of hls claim has been declined by the

-

Court, is of no legal worth, thqs, cleclr.ned.

Another ob_pectlon rarsed by the respondents IS‘ that

. decree has been passed by Trial Court on 14.03.2013 wilile in

PR g - Lt e

the instant execution petition has been filed on 25‘05.'2022,

thus, in view of Sectio‘n 48 CPC, it is barred by }imitetion'

Leamed counsel for‘p'etiiiorrer argued that starti'ng point for
_'i i} e , purpose of llrmtatlon as provnded in Section 48 ("PC would be

counted and calculated from the date of Appellate decree or

from the date of decision in.revision appncatmn He relied: upon

- case law l.e. 2021.-CLC 126 [Lahorej, 1989 MLD '33617

1o 6\5‘)\ % re] and 2021 YLR 1222 'fPeshawar‘ (Abbottj\bad
(‘7 A \“\"\T\Na

'-1 cd ,'.",l -
Hestlh™ Bench)]. In the mstant ‘case Judgme t in revision petrtlon has
- been rendered on 29.09.2021, there ore, if the period of three
i - .
H (] Page 3 of 4
VNSWTTF% o
':’ L.-J’lm Jl'l):,-::,‘r: Jw'gﬁ !




Cont-Or.de\r Mo.18 dated 30.03.2023

Asad Ullah vs Govt of KPK efc

7

years is counted from tho‘ﬂsai,d date, then the execution petition
T ' is within time.
. Learned counsel for private resf:oﬁd_cnts submitted _ithat
tﬁeir CPLA is penoing in the au.g‘ust“Suprem-: Court of Paki%tan |
‘and submitted copies of CPLA No[ 6435/2021 ano' also
Icquested fm carrying prooeedmo' in the instart execution
L petltxoin according to Sectlon 82 CTC. The vrequ-as’t is vahd
thus, entertained. In compliance of the said Section this Cc')urt
deems it fit to refer the matter of executing the deoroe in Fhe
{' o ' .insiant execution peti£i011 to tho Secretary Ed1!1oation Peshaxiiar,
‘ Deputy Commlssmner (the "then DCO) District Educatxon‘

S ' _ Officer Lakki Maiwat, They are directed to declare the orders

of private reSpondents No and 6 as 1llegal and unlawful and

i S - issue office notificationis and submit the same before the Court
3ins ' - . within 30 days of the recéipt of this order.

Muhan ir is dlrected to issue notices for compliance gnd

execution of decree along with copy of thlS order and others

“ P ' documents i.e. plaint, decrees and Judgments of learned Tr1a1 |

)
o
Y
A
K

. Court and worthy High Cooi‘t. File to come up for comphance :

report along with notifications from the quarter concermed on

o = _7/ / [
Announced_, [ [{ 23

nie M
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'\ THE COURT OF DISTRICT JUDGE, LAKKI MARWAT

N

l ‘ Civil Revision No.__.___/2023

-

. Riaz Muhémrnéd s/0 Walf Muhammad.
R/O Mohallah Mina Khel, Lakki Marwat,
Presently Lab Att'endant, G.H.6. Mela Shahab Khel,
Tehsil & D‘Stfift Lakki Marwat.

[

. Dilawar Khan 's/0 Abdullah Khan
R/O Village Mela Shahab Khel
Tehsil & District Lakki Marwat.

- . -, ...Pet!tloner(s}

versus ’

ot

. Asadul!ar‘ Khan'5/0 Yar Muhammad
R/O Mela Shahab Khel o
Tehsil & District i.akki Marwat. ‘
' i ..Real Res:pond'ent(s)
2. Government of Khyber pakhtunkhwa -

Through Secretary Education peshawar.

.-}:u.

Deputy Commissioner
Dtstrlct Lakki l{larwat.
4, Dlstrlct Educp lon Officer (Male)
District Lakki! \Aarw;k
Tr 5. Sub D|strictl ‘ducation Officer (Male)
’: - District Lakki Miarwat.

m 6. Headmaster GHS
Mela Shahab Khel

@i District Lakkl t:\Aarwat.

t i

CIVIL REVISION PETITlONU/S 115 CPC AGAINST THE JUDGEMENT/ DRDERI DECREE
#\-A"F"‘m‘ X

DATED 30.03,2023 pASSED BY MR. HAMID Knl\MAL THE SENIOR CIVIL JUDGE LAKK

..Proforma Réﬁpondent(s)

MARWAT IN_THE EXECUTION PiTlTlON NO..07/10 OF 2022 VIDE WH!CH THE

OBJECTION TO THE. MAINTAINABILITY OF THE SAID EXECUT\OM I’EITITlON 1S BE!NG

DISPOSED OF AND DECLARED EXECUTION PETITION MAINTAINABLE.




- Brief facts giving rise to‘instant appeal are as under.’

- EACTS:

T

PRAYER IN APPEAL: . ‘ ' : e

bl Y
\.' )
ON ACCEPTANCE "OF THIS CIVIL REVISION PEITITION, THE
EXECUTION PETITION NO 07/10 OF 2022 MAY km'ﬁow BE

|
DISMISSED BEING NON-MAINTAINABLE AND THEQORDER |[DATED:

¥

30-03-2023 OF THE LEARNED SENIOR CiViL JUOGE,! LAKKI

MARWAT, MAY KINDLY BE SET ASIDE,

NOTE:If no Civil Revision lies against the impugned }udgement/ Decree/ Order and the

impugned Execution Petition, then the instant Civil Revision Petition may be‘.

kindly converted into Civil Appeal.-
! ki

Res;ﬁectfully Sh'e.weth: l

1. That Réspondent No.1 brought t;:ivil' Suit No. 62/1-R of 2007 in which. 2. partlél
‘decree to the extent of declaration was passed In favour of:the Respondent No.:'.
1 and agaipst the Petltlgn_grs by declaring the abpolntmentsélof #efendants Na. 5 |
aﬁd 6 (Pgtitio'ners hgrein; as un!awful[ and the rest of suit was dismissed date?_

14.03.2013. {Copies of decree sheet ond judgement of Ieérned Trial Courtaréj
annexed as Annexure "A;’}
2. Both parties being ag{grieved from the judgement of Civll Suit No. 62/1;R of 20Q7:,
‘chall'enged it and preferred an appeal in the Court of l)is.‘crlct‘ Judge, Lakki:
‘ Marwat, The said appeals wereAdlsmissed dated i6.12.2013 and judgén{ent anc; -
decree of the learned Trjal Court was malnt‘éined. {Copy of jqa’gment and decreé

of Additional District Judge-IVis annexed as “Annéxure B")




" the following grounds interalia.

GROUNDS: : I R

1%

3, That Petitioners ﬂled Civil Revision No. 45- B/2014before the august Peshawar

High Court, Bannu Bench. The worthy Bench whlle_disposlng of the saichvxl
RevisionPetition vide its judgement dated 29.09.2021 dismissed the said Civil
Reviston Petition and uphold the concurrent findings of the learned Trial Court

and First Appellate ,.ourt

4
i

.
. That a CPLA Na 6435/2021 in the meanwhlie, Is also pending in the august

supreme Court;of pakistan regarding the same matter at hand. {Copy of the

CPLA No. 643547021 Is annexed as “Annexure C")

. That the Reupondent No. in pursuance of - the judgement passed in

ClVﬂ suit No. 62/1-R flled an Execution Petition No. 07/L0 of 2022 dated

25.02.2022. The Petitioners challenged the mamtainablhty of the said Executxon A

petition, That the learned Senior Civil Judge, Lakki Marwatthrough an order
dated 30.03. 2023 disposed of the issue by declaring the Execution Petition

maintaintabie. (Copy of theOrderdated 30.03.2023 is annexed as “AnnexureD"}

. That being aggrleved from the aforementloned order of the Iearned Senior Civil

‘ Judge. Lakki Marwat dated 30.03.2023, the putitionersprefer instant appeal on

r

1M
l-».J

S

a. That the impugned order dated 30.03. 2023 IS ag.nﬁst the llaw, facts,
without substance, In utter disregard of: matuta! available on record as
weﬂ ip‘utter disregard of relevant law point; as such.untenéble In the

)
eyes of Iaw. '

b. That ~~1e findings of the learned Court are the outcome of thaste and
with('j)ut application of judlcial tind and- nesult of mlsreadmg and non-
reading of thle materia} available on file hence untenable.

‘c. That the order of the learned Court Is pi'e].udidai‘:to the Interests of the




19 !

- Petitioners. The learned Court did not appreclate the arguments advanced

by the Petitioners’ counsel,

+ That the leatned Court has graciously erred to make Its own Interpretation

in contrast to the apex Supreme C_ourt]u.dgements‘is‘ln excess jurlsdiction -

which has caused grave miscarriage of Justice, o

. That lmpugned order of the learned Court regard[ng execution of the '

petition suffers from material irregulantv and tllegaht\ in exercise of R

jurisdiction,

- That .the dictum laid down, by apex Supreme Court in numerous -

]
judgements has been misinterpreted by the lear-ad Court and. new

4 N ]
interpretation at her own is un-warranted. '
That the learneg Court has totally disregarded the fact that the judgement
passed by the learned Trial dated 14.03.201% and subséquentty heid by the

First Appeliate Court and august Peshawar High Court, Banr{u Bench, is

Declaratory In nature which is not executable as per the lalv

]

. That the Respondent No. 1 has got no cause of aclion Far ;he reason that

© when the suit was brought the Petitloners were'appointed on fixed pay

and Iate# on their status changed to Civil Servants by Mir Azam Khan, the

then EDO (S&E) vide Letter No. 1796-1B01 dated 08.05.2008 which

. Eranted Ex-Poqt Sanction and as 2 result the services of the Petitioners

were regularized In this regard, an entry dated 01.07. 2008 In the service

» book was made regarding the Notificatlon for Regulanzatlon vide Letter

No. BO~1/1~22/2007 08 dated 29.01.2008, (Coples of the Letter No 1796-

‘1801 dated 08 05 2008 & entry in rhe Service Book dated 0:1.07.2008 are

annexed as “Annexure E& F")

That the Resporident Na. 1 had gotno locus stangi onced vddratorv decrée '

dated 14.03.2013 is passed in his favour and agafnst tht"Pettt!oners

ATTESTED

~ 1

Examiner, to
District & s»sm Junl\a\
Lakl(l bjbl Nd'l :

!
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il b J. That the Instant Civii Revision Petitlon Is within time.
: o k. 4ny other grounds, with the perrmission ‘of this Hon’ble Court will be \
. ' ' i
,: : : _ advanced at the time of arguments. \ lk
e : C )5y
o :,'-’}’
| PRAYER: 5,
i! . . L AR
N IT 1S, THEREFORE, MOST HUMBLY PRAVED THAT ON ACCEFTANCE OF THIS:CIVIL
1 REVISION PETITION, THE EXECUTION PEITION NO. 07/10 .OF 2022 BEING NON-
! MAINTAINABLE MAY GRAUC|OUSL‘? BE DISMISSED AND THE ORﬁ_ER DATED: 20,03.2023
‘ PASSED BY THE LEARNED SENIOR CIVIL JUbGE. LAKK! IMARWAT, MAY KINDLY BE SET
ASIDE,
i
Any other reliaf not specifically prayed for and deemed aparopriate by the Hon'ble Court
In circumstances of the case may also be granted.
Dated: 15.04.207;;
! Through
3 A Y
i ! - - \lm'- 4
| YOUMAS ALl KHAr\I
Advocate High Cotrt
Lakiki MarwatT
!
‘E .- B 1
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o QFFICE ORDER:

-
. M.

Offlce Of The Dlstrw"“ “ducatlan Off:cor
" Male Lalki Marwat

Phone & Fax: {0969)538291 Emcu! emislak ki oo, (Ol;ﬂ - .
 www.facehook. com/deomale o Lakki, www.twitter.com/deo_m_lakki - o

ST "L aveumas

_—.v-—l—'—ﬂ— :
-

In: Pursuance o the Judgmeht‘ of Honorable -Peshawar

. ifAngh Court Bannu ‘Bench in Civil Revusmn Petition Bearing No.45- 8/2014 Dated.
-29-09-2021, Execution Petitlon Order Sheet No. 18 Dated. 30-3-2023 of the

Honorable Senior Civil Judgi 'akh Mnrwt and Jnmt’ummmouc deasmn of the

committee held- under ‘the. chanmanshtp of the worthy Additional Secrel.ary L

(taenerak) E&SE Department ‘conveyed vide No.SO (Primary- M) /E&SED/ 21

posting-Transfer/ 2023 Dated. 27.04.2023. The compchnt authiority (District
mducation Qfficer Male Lakki Marwat) is pieased to withdraw the appointment
order bearing No. 16165-70 dated. 10-10-2007 in respect of Dilawar.Khan §/0 .
Abduliah Khan Chowkidar GHS Mela Shahab Khel with immediate effect.

/

Pistrict Education Officer
\Mah:) Lakki Marwat

' P Vi —_
IZndst: No. 3? Sh- 63 Dated. ‘4 (0)'/0 472023

Copy forwarded to:
1. PS to Secretary Elementary and gecondary Education pashawar, Khyber

Pakhtunkhwa.

2. Section Officer (Primary Male), ERSE Department Peshawar.

3. Director Elernentaw & Secondary Education Khyber Pakhtunkhwa
Peshawar.

4. Deputy Commissioner (The than DCO), Lakki Marwat.

Additional Registrar PHC Bannu Bench.
- Tln Uananrahla Comnr il Tidne | akki Marwat,

w1
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17-04- 2023

Petitioners through. counsel present and subim-tteg mstant .

revision petition with an application for suspension of‘ei\'eculion

proceedings in order dated 30-03-2023 of learned trial court It be

registered. Prefliminary arguments heard. The dppllC'lthn seems

ation of execution pxoceedmns in
‘the impugned order & decree dated 30- 03-

genuing, hence, allowed and the oper

2023 1s hereby suspended
till date fixed. Notice to the respondents be issued to: é Q
S

. Distn Judge- T,
Lakki Marwat.
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IN THE COURT OF ADAM KHAN SULEMAN KHEL
ADDL: DISTRICT JUDGE-IL; LAKKI MARWAT -

Civil Rcvision NO.cooviinnns 8 of 2023

. Date of institution.............coo....... 18-04-2023 '
Date of decision.........ccoiiivinnnns 16-§9-2023

Riaz Muhammad s/o Wah Muhammad r/o Mohallah J\/hna Khel, 2. Dilawar
Khan s/o Abdullah Khan r/o Vlllage Mela Shahab Khel Tehsil and District
. ' ...Petitioners

. Versus. -~ - \
4= . ' :

—
.-

ASadullah Kl‘w‘m sfo Yar Muhammad 1/0 Mela Shahb I<hel District

Lakki Marwagi.  ......... ( Real Respondents)

Govt of KPK{through Secretary Education Peshawar

Deéputy Comraissioner, Lakki Marwat :

District Education Officer(Male), Lakki Marwat

Sub District Education Officer(Male), Lakki Marwat

Head Master GHS, Mela Shahab Khel, District Lakki Marwat.
(meor 1a respondents)

o s

'JUf)GMENT..

1. My this ord@r is aim to _dispose off thc rev1sxon petition filed by the
respondent/pemxoner No.5 & 6 agamst the order of learned Senior
Civil Judge (Judicial) Lakki Marwat vide which the execution
petition of respondent/plaintiff. Asadullah was declared maintainable

‘while objection of the petitioners/defendants was turned down.

IS

Brief facts ‘o f the case, as per plaint, are that_plailnt'iff No.1 sought
declaration to the effect that he was entitied to be appointed in
.,E‘,duéatign D‘épartrr{ent against the vacant posts of chowléidar or

laboratory .attendant in" Govt High School, Mela Shéhab 'Khel'
‘\«\hcrcmaﬁer descnbed as the school, on the ground that his
pledecessornn interest had donated his ‘icmd free of cost. for the
construction’; atc of the school with the purpose in ﬂccordance w1th the -
prevailing nﬁ Ls that against the approprlate portion of the vacant posts

of the school only'his nominees shoi‘Jld""be sippointed That the

©vac nmq;s of chowkidar and laboratory attendant were sancnoned vide

R ’ . ' -
o ; :
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a.q

notification No. BOV/FD/Z 31/06-07 dated 09-01-2008 and on: the

T

very second- day, the defendant No.2, who was enlrusled with: the

admmlstratwe powers only had un!awﬁﬁ]y appointed the defendants
No.5 & 6 W1thom adopting the proper procedure: Plaintiff ass*uled the
validity of appomtment orders of defendant No 5 & 6 on the sard
posts, bemg illegally cf‘fectcd against the recruitment policy and
therefore pre)udrczal to plaintiff's right thereto. The plaintiff claimed
enttllemcnt to lhe appointment as land owner. 3 veral requests were
- extended to the def‘endants for'making appomtmu t of plamtnff to the
said post but they refused to act accordmgly, they ITforf: the mstant suxt
was filed. The pIamtlff praycd for the declaratnn of his entltlement -
~ and permanent mJunctxon against the defendama and in altematwe
they prayed for payment of the compensation fo: the donated land or.

restoration of the land, hence, the present suit.

3

3. Defendants were summoned who appeared a-xd submltled written
statement. From -the pleadmgs of the parties, issues were framed,
Parties were gwen ample opportumty to adduce their evidence, to
which they did and after heard arguments, suit of the plaintiff was
dismissed by SCJ (Judlcml)

Lakli Marwat vide Judgment and decree

dated 14-03-2013. Aggrieved from the said judgment,| an appeal was
filed by. Asadullah etc before the learned D:ttr:c Judge, Lakki
Marwat which was marked to Add! District Judge-1V, Laklki Marwat
-and after. heard arguments of the parties; the appeal was dlsmlssed
. vide consolidated Judgment dated 16-12- 2013, again Riaz Muh'\mmad
and Dilawar Khan' (respondent No.5 & 6) filed an appeal before thé
august Peshawar ngh Court, Bench Bannu and the appeal was also
dismissed by upholding both the concurrent ﬁndmg of leamed trlal
court and first appellatc. court vide judgment datn d 29-9- ’021 An
execution petition” was filed by Asadullah whils defendants dlso
submitted objection over the exccution petition bejf g not mammmable
and time bar red, hov ever, after heard arguments’ of counsel for the

parties, the learmed trial court SCJ (Judlma ) mai 1Lamed the e:xecutton
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‘ H'pctltnon w,pﬂe plea of defendants that the execution pet1t1on being .|

jU'S ]

tlmc barre{ﬁwas turned down vide order ddtt.d 30-3-2023.

4. Aggneved from the said order the 1n$tu]1T revision submltted under

" sectiont 115 of CPC by petltxoners/respondmts No.5 & 6.

- o 5. Arguments heard and record perused
: 6. Perusal ol the record shows' that ‘one : :Saadullah etc had fﬂed a
dcchsatot y- suit ag,amst the rcsponclcnt/dcfcndants and after full
E - - ’:chessed smt of the plaintiff \fvas dwmlssed by learned Spmor C1v1l
| JungUudlclal) Lakkl Manvat liowever, e appd)mtments of
‘del’end'mt No. 5 &6 were decliat‘ed dnfawful vide Jlegrnent zmd decree
dated 14- 3-”013 Aggneved from the said. _]udgment an appeal ﬁled by
i g - ' Andu!lah etc before District Judge, Lakki Marwat which was marked
5 R ‘j - ‘to Addl District Judge I'V Lakki Marwat. and after heard arguments of
T the paruesme appeal was dismissed vide consolidated Judgment dated
"16-12 7013 again Riaz Muhammad and: Dilawar Khan (respondent“
S i L : No 5 & 6). hled a revision petition before the august Peshawar High '
, BT .Coult Bench Bannu, however, the same was also dismissed by

i R [ R - upholdmg both the concurrent fi ndmg of learned trial court and first

;ap ellate gourt vide judgment dated 29920 1. Although Riaz
P \

'., *Muhammaﬂ has filed an appeal before august Supreme Court of

Palkistan, lhowevel no stay order for suspension of execution

ploceeclmtrs pending before the Executlng Gourt/3CJ(Judicial) Lakki

Marwat has been provided. Respondent raised two pomts before the

!

e\ecuung court to declare -the cxecutl n petition bemg not

- ummmmable and barred by law. The ﬁrst O‘O_]e( tion raised by the,

respondemls that petitioners have no l?cus standi for ﬁhng the

éxecution patmon and another ObjCCthn tnat the e:xecunon petxtwn is

time bar red under section 48 CPC. '

!7 Regardm;:, the first objection, raised by the private respondents Riaz
Muhammad and Dilawar Khan that petitioner has got no locus standi

| " to file the e'(t.cutlon petition. In this regard I am of the vxew that the

petitioner Asacullah had filed. suit for duclaratmn altho ygh to the

extent of his appomtment his. suit was’ durmssed while o the other




4
hand, on the strength of the sald suit, Insl plea for declarmg.

nppo\ntment of respondent No.5 & 6 as unlawﬁ.g, was ac<,epted and in

the said _1udgmcm appointiment of respoudemE S & 6 was deulalred

- untawful. Meamtﬁg thereby that he has locus mdl to the exten{ of

declaring’appoinﬁncnts of defendant No.5 & 6 .f.ts unlawful, which is

intact up to the’ 'Wor thy Peshawar High Cowt bench Bannu and

executing court has rightly declared that Asadullsh has the rlght to file
execution petmon to act upon the judgment dated 14-3-201 3 of Senior
Civil Judge, Lakki Marwat and of the first appell"' court as well as of

the worthy Peshqwqr High Court, Bannu bench as well in its letter &

" spirit.

. Another objection raised by the private respondent that the execution

petmon is barred’ by limitation u/s 48 of CPC. Although initial decree

Was-. pﬂsse on 14 3~2013 by learned SCJ Lakki Marwat, an appeal

against the said judgment was disinissed on 16-12-2013 by ASJ-IV

: Laldu Marwat and thcn eafter the revision agdinst the concurrent
°. findings of the trnl court and first appeilate court was also dismissed

. by the worthy Peshawar High Court Bench Bannu vide Judgrhent

dated 29-9-2021 and trial court has rightly declared that the executlon
petition filed by~‘the-pet1t10ners is well within Tlme because if: the

period of three years be reckoned from the ‘F‘z"ﬁ‘dgmen‘t cr".f warthy

Peshawar High Court Bench Bannu dated 19-9-2021, then"'t‘he.

execution petition i’s within time. Slmllarly, the"executing court has

r1ght1y issued .direction to the concerned authority 1o declarer

appointment of respondent No.5 & 6, illegal avl unlawfu! w1thm 30
days 'md the concemcd 'mthorlty m compliance of direction of the

executing counl/SCJ (Judlmal) dated 30 3-2023 vide office order dated

28-4-2023 ‘and wuhclrawn the appomtmont order of] respondent No 5
& 6 namely Riaz Muhammad and Dilawar Khan with immediate
effect. As no order regardmg stay/execution proceeding has been
brought by the rcspondent/petxtloners from the August Supreme Court
of Pakistan uncicr Ordcr X.LI Rule-S ‘CPC and ‘thereafter executing

. court Gmsued pmper darecuon to the concc{ned authority for
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withdrawal of appointment order of respondent No.5 & 6 b ing
u:ﬁla\vi’ul and the conlcernéd ‘authority in compliance of the direction of
the executing court rightly withdrawn theiA' order vide office letter
No.3364-74 dated 28-4-2023. ‘

9. In view ofzth.e above, the order dated 30-3-2023 of the:‘trial
ccjurr/e.xccm‘;-:g court is in accordance with law, needs no interference,
therefore, i‘n‘::'.-:mant revision petition stands dismissed . No orderas to

COSsts.

10.File be consigned to the record room after necessary completion and

TN
compilation.
Announced - lQJ\\ N\
_ AR
16-09-2022 \\\0 .
. - (AdapKKan Sulémgan Khel)
: : Add DistricNJudge-1!

Lakki Marwat

CERTIFICATE

Certified that this judgment consists of five pages. Each
page has been.read and signed by me after n cEssary oyrrection,

7

stry \Judée-ﬂ,
Laldki Marwat.
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; 'BEFORE THE KPK SERVICE TRIBUNAL, PESHlAWAR
' S.A No. /2023

Ditawar Khan versus DEO (M) & Others

APPLICATION FOR _CONDONATION OF
DELAY, IF ANY.

Respectfully Sheweth:

| 1. That the subject appeal is filed in this hon‘able Tribunal,

2. :That due to the lengthy process of the case in the legal forums
between the parties, finally R. No. 01 did- withdraw order of
5 o appointment of applicant vide order dated 28-04-2023.

3. That thereafter too, the matter was pending adjudication between
the parties and applicant served the department till 16-0§~2023.

4. That on 17-04-2023, judgment was suspended by the hon'ble
' court after dismissing Revision Petition on 16-09-2023,

5. That as per the aforesald circlumstances, the .appeal in hand is

well within tim% or if-any delay exists, the same shall be condoned
"in the best interest of justice.

6. That the apex Supreme Court held time and again in its

Judgments that vested rights shall not be killed on the score of
. limitation and cases be decided on merit,

It is, therefore, most humbly requested. that delay, if any, be |
condoned in the best interest of justice.

() 6/ AN

Applicant

Through ’% _ Maba b

Saadullah Khan Marwat

} Advécate
! Dated: 03-11-2023




AFFIDAVIT

— s

I, Dilawar Khan S/0 Abdullah Khan, Ex-Chowkidar, Govt. High
School Mela Shahab Khel, Lakki Marwat (Appeilant), do hereby
solemnly affirm-and declare that contents of the App!icati“on are
true and correct to the best of my knowledge and belief,

(35,915

DEPONENT
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