Counsel for the appellant and Addl. AG alongwith

Sale'elﬁ"fShah, Supdt. for the respondents present. Rejoinder

- submitted. Arguments heard and record perused.

Vide our detailed order of to-day in connected appeal
No. 1113/2014, titled “Abdul Hameed Versus Secretary,

Government of Khyber Pakhtunkhwa C&W l‘_)epartmént,

- Peshawar etc.”, this appeal is also disposed of as per detailed

order. Parties are left to bear their own costs. [ile be

consigned to the record room.

O

ANNOUNCED

12.05.2015
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Fie

appeal on-15.9.2015 ‘anc
Places reliance on d‘ec_isio‘n of this Tribunal in service appeal enumerated

in Para-F of the grounds of seAr\vi,ce appeal.

4
> );9'{? /

21.12.2015 :
alongwith Addl: A.G for respondents present. Requested for
i "Qa(?ij'o‘u%ment. To come up for written rebly/comments on 22.2.2016
before S.B. i
Cha%
22.02.2016., Counsel for the appellant and Mr. Saleem Shah, Supdt.
. alongwith Assistant AG for respondents present. Para-wise

of passing Grade-B Examination vide final order passed in departmental

i

~

Counsel for “the appellant present. Learned counsel f@r the

appellant argued that the appellant was declined Grader-16 on the basis

nce the instant service appeal on 2.10.2015,’;.

and he

Points urged need consideration. Admit. Subject to deposit of

i

security and process fee within 10 days, notices &be issued to the

E
nre‘Spo,pdents for written reply/comments for 21.12.2015 before S.B.

Cha n

aeeate?

Counsel for the appellant and Mr. Saleem Shah, Supdt.

comments submitted. The appeal is assigned to D.B for rejoinder and

final hearing for 12.5.2016. | '
: ‘ Ch%an’
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FORM OF ORDER SHEET -

FORM-A -

Court

Case No. A /)—&/ '
Date of order/ | Order or other proceedings with signature of Judge/~”
proceedings | Magistrate . i
3.10.2015 The appeal of Mr. Inamul Haq presented to-day

by Mr. Muhammad Asif Yousafzai, Advocate, may be
entered in the institution register and-put up to the Worthy
Chairman for preliminary hearing.

Ao,

REGISTRAR %11

This case be put up before the S.B for

preliminary hearingon _ @ ~ 115~

CHA%AN ‘
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BEFORE THE KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL, PESHAWAR.

/2015

Appeal No. /276

Inamul Hag V/S C&W Department
INDEX
S.No. | Documents Annexure | Page No.
1. |MemoofAppeal | - 1 01-03
2. | Copy of Rules - A- . 04-06
3. | Copy of Judgment — - B - - 07-10
4. | Copy of Appeal < C - 11
5. | Copy of Rejection Order | o D - 12
6. | Copy of Order (4.9.2003) -E- 13
7. | Copy of Order (5.12.2009) -F- 14
8. | Copy of Judgment (07.05.2009) - G- 15-17
9. | Copy of Judgment (07.05.2009) - H - 18-19
10. | Copy of Judgment (06.06.2007) I 20-26
11. | Copy of Judgment (07.09.1994) J 27-33
12. | Copy of Judgment (23.04.2009) K 34-36
13. | Vakalat Nama -t 37
APPELLANT

THROUGH:

( M. ASIF YOUSAFZAI )
ADVOCATE, PESHAWAR.



BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR.

A5 X8
0- 5 %ﬁf‘:‘?@i
Appeal No. /2276 /2015 ;g;’;""" T?i}m}ﬁ
e 4”3,?«/;_;/-30

Mr. Inamul Haqg, Sub Engineer, ' ‘,&bﬁ
Present Posting with '
Finance & Planning,
District Abbottabad. ~

APPELLANT

VERSUS

1- The Secretary, Government of Khyber -Pakhtunkhwa Works
& Services Department, (Now C&W Department), Cnvu
- Secretariat, Peshawar.

2- The Chief Engineer, Works & Services Department (Central)
(now C&W), Khyber Pakhtunkhwa, Peshawar.

P’* \ d 3- The Secretary, Government of Khyber Pakhtunkhwa, Finance -
J‘IMJ\&' Department, Civil Secretariat, Peshawar.

@&—-QJL,U

RESPONDENTS
Q)—\‘\ \ﬁ—el;‘,

APPEAL UNDER SECTION 4 OF THE KPK SERVICE

TRIBUNALS ACT, 1974 AGAINST  THE ORDER ;
DATED 15.09.2015 WHEREBY THE ~_
DEPARTMENTAL _APPEAL OF THE APPELLANT

FOR GRANTING B-16 ON _HAVING 10 YEARS

SERVICE AND ALSO PASSED PROFESS[OA/AL

EXAM HAS BEEN REJECTED.

~ PRAYER: That on acceptance of this appeal the order
dated 15.9.2015 may be set aside with the
direction to the respondents to grant B-16 senior
scale according to the rules for having 10 years
service +  professional Exam  with  all
consequential & bdck benefits from i the date



when juniors were given. Any other remedy.
which this august Tribunal deems fit that may
also be granted in favour of appellant.

RESPECTFULLY SHEWETH: !

1-

That the appellant joined the W & S Deptt: in the year
1981 as Sub Engineer and also passed B grade
departmental exam in the year 1991. Thus the appellant
has more than 34 years service at his credit with good
record throughout. All the dates are mentioned the
departmental appeal of the appellant the copy of which is
already attached as Annexure — C

Those according to the rules 25 % of the post of senior
scale sub engineers are to be filled in on the basis of
promotion from amongst persons who have ;ten years
service and also passed B Grade exam. The!appellant
possesses the said requirement but despite of that the
appellant has not been granted B-16. Copy of the Rules is
attached as Annexure - A.

That the august Tribunal has also decided such similar 15
appeals on 11.12.2012. As the appellant is the similarly
placed person, therefore the appellant is also entitled to
the relief under the principles of consistency and Supreme
Court’'s judgment reported as 1996 SCMR-1185, 2009
SCMR-01. Copy of judgment is attached as Anneifure -B

That the appellant also filed departmental appeal for grant
of B-16 on 04.09.2015 and the same was rejected for no
good grounds on 15.09.2015. Hence, the present appeal
on the following grounds amongst the others. Copy of the
appeal and rejection order is attached as Annexure — C&D

GROUNDS:

A-

That not granting B-16 as per rules and rejection of the
departmental appeal of the appellant is agamst the law,
rules and norms of justice.




¥ B-  That the appellant has attained eligibility for B-16 much
' earlier than those who are enjoying the benefits of B-16,

therefore the appellant has been discriminated and
deprived from his rights in an arbitrary manner.

C-  That the appellant has not been dealt accordmg to Iaw
and rules and has been discriminated by not extending
the benefits of B-16 while the same has been given to the
junior officials.

D- That even the respondent Deptt; has granted B-16 to

| many officials vide order dated. 4.09.2003 & 5.12.2009.
Thus the appellant is also entitled to the same relief.
Copies of the orders are attached as Annexure- E & F.

E-  That the treatment of the respondent Deptt: is agamst the
- spirit of Article 4 and 25 of the constltutuon
|
F-  That the rules regarding B-16 are still in ﬂeld and this
august Tribunal has also granted the same’ relief in
appeals No0.1685/08, 791/08 decided on 07.05.2009,
Appeals NO.531/2001,533/2001, 534/2001, 535/2001,
' 537/2001 and 538/2001 decided on 06.06.2007, Appeal
i ~ No.194/93 decided on 07.09.1994. and Appeal NO. 27/09,
. decided on 27:09.2008. Copies of some judgments are
attached as Annexure — G, H, I, J & K. .

— e s———

G- That the appellant is also entitled to the same relief
according to the principles of consistency and equality.

H-  That the appellant seeks perrmssnon to advance other
grounds and proofs at the time of hearing.

CItis therefore‘most humbly prayed that the appeal
of the appellant may be accepted as prayed for.

~ ~ APPELLANT /W

Inamul Hag

THROUGH:

( M. ASIF YOUSAFZAI )
ADVOCATE, PESHAWAR.
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Annexure-A

o GOVERNMENT OF NORTH WEST FRONTIER PROVINCE
R SERVICES AND GENERAL ADMINISTRATION,
‘ ' ~ TOURISM & SPORTS DEPARTMENT

NOTIFICATION

Peshawar the 13 January, 1980

: No.SOR-l(S&GAD)l-lZ/% ~ In exercise of the Powers conferred .by Section 26

of the North West Frontier Province Civil Servants Act, 1973 (NWFP Act XVIII of

1973), In Supersession of aj Previous rules on the subject n this behalf the

- Governor of the North West Frontier Province is pleased to make the foliowing
- rules, namely:- :
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< The Secretary to Government of
G

A
<'//

Khyber Pakhtunkhwa, C&W Department,
Peshawar.

- Subject:- GRANT OF SENIOR SCALE BPS-16.

Sir,

itis to state that in the year, 2014 | preferred an appllcatlon

.dated 19-02-2014 for the grant of BPS-16 WhICh was since transmitted to your

good office by the Deputy Commissioner Dlstnct Abbottabad v:de Memo No
1/21/PO/F&P/231 dated 10-03-2014 ( copies attached).

Till yet no fesponse thereto is received neither to the Deputy
Commissioner Abbottabad nor the undersigned.

Here once again to clear that :-

r

i. | am Sub Engineer of the C&W Department and mducted on
15-11-1981.

i, I passed ‘B' Grade in 1991 under Roli No. 202 (at Sl.No. 54)
refer to Chief Engineer C&W Department order No. 815- E/
- 2680/E- -1(2) dated 17-11- 1991

fii. I have also cleared Professional Examination’in 1993, refer to’

Chief Engmeer C&W Department Order No. 57- -G/461/E- 1(;)
- dated 11 -04- 1993(at Sl. No. 72). .

- Whereas junior to me, M/s Misal Kha%[& Syed Sardar Shah
; Sub Engineers have been granted BPS-16 with effect from 04-09- 2003

It is therefore once again, requested-that any decision taken -
on my earlier presentation may kindly be communicated to me.

Datéd 04-09-2015.

Sincerely yours,

L\n/}y

(INAMUL HAQ)

SUB ENGINEER
Present posting with .
FINANCE & PLANNING
DISTRICT BBOTTABAD

LART RIS Lamni

o A

SRR, o PN

TR e e AT
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GOVT OF KHYBER PAKHTUNKHWA .
COMMUNICATION & WORKS DEPARTMENT

No. No.SOE/C&WD/13-21/2014
Dated Peshawar, the Sept 15, 2015

" TO

B -
i - nam- ‘/
| Mr. ui-Hagq
, Sub Engineer (F&P) O/O
Deputy Commissioner Abbottabad

~ Subject: "Appeal for Granting BS 16 on passing B-Grade and Professional Exam
- . . and 10 years Service : .

| am directed to refer to your appeal/representation dated 04.09.2015 on
the subject noted above and to state that your appeal/representation has been
examined by the Department and regretted as the policy of Selection Grade has

been discontinued by the Provincial Government.

SECTION OFFICER (Estb)

Ehdst even No. & date

: Copyforwarded to the A _ : : | _ )
1. Chief Engineer (Centre) C&W Peshawar :

A:\,&z, PS to Secretary C&W Department, Peshawar /

. SECTION OFFICER (Estb) =~ -

+
4
)
A

y
[ B
of ‘J':'
¢ &
T

Weprrmt
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f= ‘ -WORKs &ss&v;c_ss DEPARTMENT -

S o Dateg pa
Fo o ' ol

Shawar, the 04.09.2003,

(S Conscquent Upon - the
ON’of the Depa‘rtmental‘i?ro' 9N Committee of the
Orks & cmces-‘_D‘egar;_me t uring its Meeting held on 12.03.2003, ‘
the' Competent 'a.q'mcgnjtyf has p 1 pleased -tq the. grant of Senior
g Scale (85-16) jn res &Ct of tha following SUb Enginger (BS-
Works ang ervices Dgp,a'{'tmsa.n‘t,{w:'thjimme :

_ 11) of the
diate effect:
o Lomr Muhamm_ad Arif, Sup Engineer O/0 the x
[ o Division Mattan_vaatvc.‘hat, S o
/ | 2 mr Missa!_;f_(hgi,n,';quA_Enginee_z_r O/0 the XEN
cL o Divisjon,.'S.Wﬁ& at Tﬁ’?:‘?:?'ﬁ o S '

EN Dev: C&w
Dev; C&w

ARY TO Govt*
TR QF Nwep
. Endst, No‘,sos-w&sm-z_/z_b0.3/5,5_
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Sher Vel Jang, Asstr Technica! Officar,
AN Corruption Esteb!fshment; Peshevrer

...................................

VERSUS

- The Secretary Works & Services Déeott: nvy
2- The Chief En

YEP Peshawer.
gineer Works & Servi

ces Deptt: Peshawar.
3+ The Secretary Finance Deptt: Nwrp Peshawear,
q- Mr, Teriq Usman Sub E ineer,
AP FMR, Hayat Atad, foohawar ;
5- Mr- Mohammad Javed Rehim, Sup Engineer, ¥
A, au-(ldn'né-l'l o-_:Srs‘)c.ER; 2 Khan.

- ir, Jamshed'K‘nan, Sub Engineer,

- AD, &.u{!dfné', WwaE S Degt, uner, .
7~ I1r. Misa} Khan, Sup engineer,

AD, u.’[ol.'n,g- I, WS Doyl D.llik~an,

appoal the

espondens
De,otzj: nay please peo directed ro grant the appellane
G216 from s due qgate ane o fix J

the Seniority of

: Ind aboye the privare respondeoernts Ly

" > SCing aside the Imougneag order dateyg. 8, 7. 08,

R ) -
‘&v. )
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Appeal No, 53 1/200]

Date of institution ~ 18.04.20¢
Date of decisjop, --06.06.2007

Muhammad Iqbal I, Sub‘aninéer (Dev) Works & Se
Khybu at. Jamxud . R :

.....-......._............ ....................

3 Chlcf'[‘ng,mcei Wo:ks&

Services Deps
Peshawar,

L .._';1._1A(lnmn_sl'mti'\'c. Officer, Works & Se
'NW!"P Peshawar. -

o 5. Abdul Basir Q
| .Suvu.c

CER e /\m__ i tfor the gr ml of HPS l() .md rc-

rvices e

azi, Sub Lng_.,nu.c

r, Office of the Chie
s quztmcnt Pesh

awar and 45 olhc:x

——

hmtmn of xcmmrt\

partnent, Governy

rvices Division,

...... (Appellant)
VERSUS
R Governmen; ofNWFP thxough Scczctaly Works & Scwu.c
‘ Department, Pcsh'awm P .
2. Sccrualy (I slabhbhlmnt) stablishment & Administrario Department,
L (:ovcmmunol NwJ: P Peshawar,

partment, Governmen, N Wip

Wwn! of

Ja Fngineer Woks &
.............. (Respon

lents)

H‘m Shamsul Ouiniiy &* “ :
| - MLASIT Y ous: alzai, /\dvuu.uu ........................... For .:ppdf T
. M, Zaltay Abbuas Mirza, AGP ................ For responden s &
S M; Ich angir Mohmand, Advocue..... ... " For respondenis No.
TR 24.5.7.8.011.27 36,39
| ' MR snmusmun ...................................... MEMBIR,
- o MRS TAN M/\HM()DD KH/\I FAK........... MEMBIR,
B 1
| e |
R |




SR I e ' AR : b
A Gy years scrvice as suph.’? foo

R
i

JUDGEMEN:I" |

SHAH SAHIB MEMBER - The appellant had illkd lhc skt

: appcal for the g ,g,rdnt ofBI”S 16 and re- I'xmg, of seniority w.c.f 22.1, 1989,

, i
e ‘

'Ihc Iacls of thc. chse as narrated in the memo ol appeal b: elly are
i

i lhal the appellant has Lcen servm;:, as Sub LEngineer in the Works &
' ‘?'.' 1o B
'suwccs l)epar,‘.mcnt “;,’IQ appellanl had completed 10 yeurs servile in the

S )
1';f;' l)/Cdl' 1989 and had passéd his B- Grade examination on 30.1.1984 [entitling

SR o

hlm to get selectlon grade BS- 16 from the due date by virtuc of thg methad

""‘;. . Qf recruitment f"or the post of Senior Scale Sub Engincer prescribeql vide
& W Department (Recruitment and Appomtmcnt) 1973, notified yide S (\.

(JAD notlﬁcatnon No. SOR i (S&GAD) 1- 1”/74 dated 13.1.80] read as

~ under

" Twenly five per cent of the total number of posts ol the Piploni
holder SUb-Engineers shall 1’ox'm the cadre of Senior Scple Sub-

| Engmeus and shall be ﬁllud by sclccllon on mer Il with die régard

. to scmouly l:om dnmng,sl Suh Lngineers of hie Department, who
g i j;,Hl | '1" o |
Mo havc passcd. the ICpartmental Exainination and have at Jeast |

i f

| ! .
1 1Um_c1 who lmd paspcd dt.pdllmu}l.lf B-Grade examination ang having
¢

{ . . S

H H”' !I ity ' i
: Sub-Ln&,mcu (BPSJ 16) A numbq’r of posts of Senior Scalc Sub-lingincer

o ;
”"’S!(;) lmd bu,n avm!ab!c in and onward 1989, soon afier the appelhant
: o ‘ l ' . v

- had cn:nplcl'dq 1().-yc s long sérvice and had passed i denarimeniag
. . . . . . l'

E S T . . e T e
b *h . PR

RS H P s L e

s L i

I |
1 ™
- |

lv:dcnlly, thc lllf(.b appllcablc_ to the mdliu entided an incumbént Sub-

.:‘10 yl,dl‘s lon&, lsg.xvu,c u h{s credit to the grant of the post ol Sunm Scale .




. _—

N . . o o ¥ !
G . »:'\-, N . Pt '

' Grade “B” Examination, fulfilling the:requirer'nents laid down ftfor entitling

.72 *him to placement in the cadre of Senior Scale Sub-Lngince

. Bul, the réspondent department did not process the appellant’s
! thc Dcp_artmcntal Selection Committee met a number of thne
-‘p‘icriod. The .scniority li;t issued 6n 1.12.2000 did not
:}ppcllunt's name in the :;a:id»C:ndrc. The appellant, el
(Ic;)al°l111¢11lzll representation for placing him in the Senide

Engineer (BS-16) and re-fixing his scniority in the said Cadre

had not been disposed of within the s;'iau;tory period of 90 day

rs (BPS-16).
cl’asm though
s’during this

cfontuin the

weterned o

hut the same

had filed the instant appeal on the {ollowing grounds on 18.04.2001 :-

a. That the appellant, having completed 10 ycars servicefand passed

'departmental B-Grade examination, was entitled to the

his colleague Mr. Qalb-c-Salcem Sub Engincer;

qualification had been available:

e That the Service Tribunal. had alrcady laid down

b. That vacancies in the Cadre following his acquiring the requisite

the criteria

applicable to the matter while deciding Appeal No. 194/11993 Qalb-c-

Saleem Vs. Govt. of NWFP etc, but the respondents hav

& commitiod

gross illegalitics while denying him' the grant ol the past ol Scnior

Scale Sub Engineer (BPS-16);

? - On receipt of the appeal, notices had been issucd to the

“T'he “appeal: had been admitted to regular hearing on 9.1

.respondents appeared ' through their representatives, liled

).Z004. The

helr writlen

fx_'cplies, contested the appeal and denied the claim of the ap
. . O

z:pﬁel'l'arm had also filed his replication in rebuttal. J

peltant. The

s. Henee, he’

espondents.

Scale Sabe-

A grant of BS- -
- 16 in the Cadre of Senior Scale Sub Engineers as had hcﬁn granted to



dcp
- mductcd in servie
- respe

~could not ¢j

- Senior vIOihll'n and been qualified

(NS

, |
5. The learned counsel for the appellant contended tha the appeliang.-

- -having  passed departmenta) Gradc

“B” Examination .ix? 1984 and
completed 10 years service ip 1989, had bccn ¢

|
ntitled 10 the gT ant ot H!’\~

16 m the cadre of %c,mor Scale Sub -Engineers as pam:d?d under the
' nelevant service ruics and on the analogy of his colleague Mr. Oally-e-
Sa]eem, Sub Eng,mccr Mo:covcn

vacancy in the said o e had beer

~available in 1989, soon after he had become cligible for pl; acemient in the
said cadxc Acting in fuztherancc ofthe rules, NWFP Service - ribunal had
already held the appdlant in Appcal No 194/1993 Qxlb -¢ S;ﬂccm Vs.
 : Golvt ot NWFP elc. entltled to the said benefii. '

But, the respondent

-ase.gecording 1o
the rules and commntted gross xIlegaImcs while refusing o

1{(, grant of
Y. 5clcwon &,mdc

BS:16 to the appe“ant in‘the said C

adre from thu[ date it had
bccomc due Lo hun In this conncetion the learned counsel for the appellang
| quoted Lhc fol!owmg authontles -

-t

. 2002- PLC(C.S.) 1388

- 1997:SCMR.s5. | d ( Q
- 1997-PLC (C.8) 1210 T I

oSV 3

1995. Pl C(C.8)1 137

- ‘ rl ~ I
0. Ihe learned AGP and leatned counsel for the private 'r?spondcnts
_ con‘tcndcd that the appcllanl had bccn inducted in the ge

rvice ol tespondent
ar{muu on 12.12.1979 where

as the replying rcspondcnts’h;td been

|
¢ long before him in the years 1974, 1975, !‘)7() and 197y
ctively. Thus, they had rankc,d senior Lo the appcllant. lhcz appellang

aim semouty over pnvatc respondmts W

ho had been otherwise

and fit for the srant of BPS-16 iy (he



|
i
i
i

Cadre in all respects. Slmliarly, the appeal had been time baacd as the

)
1

appe“ant had acknowledged the meeting of the Depmtmcnhr Promotion

a

i

Committee that recommended the grant of BPS-16 in the Cadne of Senior

l Scale Sub-Engmeers w1th effect from 17.11.1991, but had kept quict and

d1d not object to it.-Now, he could not file the appeal that too without

“seeking condonanon of delay.

7. :‘-After hearing arguments on both sides at a considerable length, the |
Frlbundl holds that a number of 'vacancies exxsted in the ea:hc ol" Senior

Scale Sub- Engmeers (BPS-16) followmg acquiring the requmtc cligibility

by lhc appellant in 1989. However, the rcspondent department had relerred

the appellant’s departmental representation alongwith 9} others to a

“Review Committee” Comprising the following;
i Engr. Inamullah Khan, Chief Engr. (North)....... L. .Chairman

n  Engr. 'Gul Muhammad, Director HQ, CE (North)i..... Mcnxhc:-

i, Mr. Asif Shahab Khan; SO(General) W & 5. ..Mcember

iv.. Mr. Maqbool Khan Khattak, Supdt E& A, W& S....Memhcr

The Review Committee met on 25.4.2001 and reco

grant of the due right to the appellant with no financial in

without payment of arrears. The matter had not stopped here

Y

- pather dust on the deparlmemal representalion of the a

nmended the

plication and

hnd thrown 1o

ppeliant. Due

con51derat1on had been given by the respondent dcpwrlmcm

f01 redressing

the.appellant’s grievance. To this end letter No. 56-1: /()47/(,1”/\\/&8 dated

o -q“"»'.‘

7.2.2007 of Respondent No. 3 addressed- to Respondent No. | transpires



. that they are also supportive of the appellant’s view point. The letter ends
Hvith the suggestion to treat the appellants case on the analogy of
.Mohammz.ld YQLlsat‘, whose c;asc was similar and had been grémlul BPS-10
w.c.f 15/4/1983 vide ordér No.'SOG /C&W/13/21/2000 dated 14.5.2001.
l,ikc;wisc, the rcspondént department had moved a mile fupther and had
‘pgép::u‘ed a Working Paper on 6.12.2006 for cochning the meeting el the
Departmental Promotion Committee with the suggestion thay the appeliant
m'ay'be'gral.ued BPS-16 with effect from 20.f 1.1989 and lixing hi‘s ante-

date seniority on the analogy ol Mr. Qulb-¢- Salcem, Suby

Fngineer by
placing him at his appropriate place after the latter as per conditions ol the

Review Committee’s recommendations.:  The counsel tor [the appellant

gave an undertaken on behalf of the appellant that his client would not

Aclaim arrears if annual increments were allowed. Thus |in, the given
"circun‘l‘slglnccs the appellant appears (o .huv'c— made out a i} case for the
"[‘ribunzil’s interference in the matter. Accordingly, we acedpt the appeal
.:.md di_rgct Ehc respondent dc’parimcnl to consider the grant ol BPS-16 to the
ST -uppciiaﬁl, il he. is olhcrwis-c ﬁl/cligiblc. on the analogy of Mohammad
Y("m;;:lf with cl'lbci from 20.11.1989, the day he had attained| cligibility ~nn

e | _the hasis of completing his requisite ten years service coupled with passing

- Grade “B” examination. He is also entitled 1o annual jncrements as

~admissible to him under the rules and fixing his inlerse schiority on tic
- Cadre of Sub Engincers (BPS-16). However, since he has voluntarity

forgone his claim to the arrears, the question of grant of the back benelits

AT ESTED

2 T2

. therelore, does not arise.
s .
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VA / .~7

AN
Ny :

bearmg Nos. 533/2001 Asad Ali Bangash. 534/2001 Muhammad Tariq,
535/2001 :-S/haké.el Ahrﬁad, 537/2(5_0] .,:I‘\/Iu‘hammad [kram Qureshi and
'5;38)200.1. Muhélhma_d ~Arif Sub Engineers Versus Secretary C&W
. D:ep_grtmclant NWFP etc, .invo‘lving common questions of Iaw,' in the same

anner.;::.' ) . . . -

5

9. - The parties are left to bear their own costs. File be consigned to the

record after.completion. - ui. . . o

(SHA; EAH‘IB)

MEMBER.
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VAKALAT NAMA

‘NO.__ 20

IN THE COURT OF__ Cestunte Td byunad (@&L\aw@»;

N ol Bag, ~ - . (Appellant)
4 . ¥ 4 : ; i - L.
: , : - (Petitioner)
, {Plaintiff)
| VERSUS
- ?p (S 0),?4\176 - . _ | (Respondent)
Ny S - (Defendant)

,1/\}\/(e )’\/\m/\/\/\mg tag ( QJM‘M)

| Do hereby appoint and constitute M.Asif Yousafzai, Advocate, Peshawar,
to appear, plead, act, compromise, withdraw or refer to arbitration for me/us
as my/our- Counsel/Advocate in the above noted matter, without any liability
for his default and with the authority to engage/appoint any other Advocate/ .
Counsel on my/our costs. , . '

I/we authorize the said Advocate to deposit, withdraw and receive on myj/our
behalf all sums and amounts payable or deposited on my/our account in the
above noted matter. The Advocate/Counsel is also at liberty to leave my/our
case at any stage of the proceedings, if his any fee left unpaid. or is

outstanding against me/us.

( CLIENT )

L

~Date</j 2_" /"’ '/20/'{ .

ACCEPTED
z' | .
_ o v
M. ASIF YOUSAFZAI
' Advocate

M. ASIF YOUSAFZAI |
Advocate High Court, S ' h ~ ,
Peshawar. n S R . | . ~ |

OFFICE: | -
~ Room No.1, Upper Floor,,
~ Islamia Club Building;
Khyber Bazar Peshawar.
Ph.091-2211391-
0333-9103240 -




BEFORE THE KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL PESHAWAR
APPEAL NO. 1076 OF 2015

Inamul Haq, Sub Engineer Appellant
Finance & Plannig District Abbottabad

Versus
Secretary to Govt of Khyber Pakhtunkhwa - Respondent§
C&W Department, Peshawar
Chief Engineer (Centre)

C&W Department, Peshawar

Secretary to Govt of Khyber Pakhtunkhwa
Finance Department, Peshawar

Joint Parawise Comments on behalf of Respondents No. 1 to 3

Respectfully Sheweth

Preliminary Objections

1. That the appeal is not maintainable.

2. That the petitioner has never challenged in time any order in which his rights were ignored

3. That the appeal is premature.

4. That the appellant has no cause of action and locus standi.

5. That the appeal is time barred.

6. That the appeal is liable to be rejected on ground of non-joinder and mis-joinder of

necessary parties :

7. That the appellant is estoped by his own conduct to file the instant appeal

Facts .

1. Subject to proof J

2. Correct to the extent that in fact the selection grade BS-16 @25% of the total
posts of the Diploma Holder Sub Engineers (BS-11) was allowed by the
Government with the condition that ¥aZ2=-L “the post shall be filled by selection
on merit with due regardl.\_l to seniority from amongst Sub Engineers of the
Department, who have passed the Departmental B-Grade Examination and
have at-least ten (10) years service as such.

3. The facility of selection grade BS-16 has been discontinued by the Provincial

Government w.e.f. 01.12.2001 vide Finance Deptt letter No.FD(PRC)1-1/2001
dated 06.04.2003 (Annex-l). The Establishment Deptt had issued a circular to
all Administrative Secretaries and directed to clear all left over cases of Govt
servants who were eligible for selection grade/move over on or before
01.12.2001 (Annex-ll). Consequently the Respondent Department granted
selection grade (BS-16) to 10 Sub Engineers in the year 2003 and 2004
(Annex-llf) who were eligible and posts were available/vacant before
01.012.2001. Although the name of the appellant was at SL.No. 61 of the
seniority list of Sub Engineers dated 12.12.2000 (Annex-1V), the appellant was
not considered by the Departmental Promotion Committee due to incomplete

record at that time, therefore, in the prevailing circumstances, the plea of the -

appeliant is infructuous.

The appellant’s right has not been effected due to the reason that the grant of Senior’

Scale BS-16 awarded during 2003-04,-:>the seniority of the appellant was at very low

position and was in no way entitled for the grant of senior scale BS-16 as per Govt -

pohcy of 25% posts in senior scale BS-16 of the total number of posts of Sub Englneers
prior to 2001,

A -t
[ P



Departmental appeal was received and processed in the Department and he has
been informed about the grounds of rejection of departmental appeal
accordingly.

Grounds

A

mmoo

X

Incorrect, as explained in para-2 of the facts. Moreover, the appellant was not

entitled to the said scale as selection grade is not granted on the basis of
seniority-cum-fitness rather selection on merit.

Incorrect. The selection grade cases are considered by the Departmental
Promotion Committee as per Service Rules and on the completion of codal
formalities. Furthermore, the orders of selection grade BS-16 in favour of the Sub
Engineers were issued in 2003, 2004 but the appellant remained silent and filed
no appeal against the orders in specified period.

Incorrect, as explained in Para-B of the ground.
Incorrect, as explained in Para-B of the ground.
Incorrect, as explained in the above parars.

Incorrect. The selection grade cases are considered by the D‘epartmental
Promotion Committee as per service rules and on the completion of codal
formalities.

Incorrect, as explained in para-3 of the facts

. The Respondents would like to seek permission of this Hon’able Tribunal to

advance more grounds during the time of arguments.

In view of the above, it is submitted that the Appeal may kindly be dismissed

with cost, as this Appeél is time barred and the same faclility has been discontinued
by the Provincial Govt. Moreover, no post of BPS-16 (Selection Grade) exists in C&W
Department. :

Chief Enginoér (Cenire)
C&W Pesh
(Respondent No. 2)

Secretary to Govt of
Khyber Pakhtunkhwa
Finance Department

- (Regpondents No. 1) sﬁ?e?ﬁondent No. 3)




-

(BETTER COPY)

From Secretary to Govt. of NWFP ‘

GOVERNMENT OF NWFP.
FINANCE DEFARTMENT ©

No.FD(PRC)1-1/2003
Dated Peshawar tae April 6,2003

Finance Department

'g\v_;\.&_.us\)-«

Subjegt:-

Dear Sit,

1 am directed to 1€

15,2001 on the subject note

— 0 o0 3

0.

All the Administrative Sccretaries 10 Govt. of NWFP
Senior Member, Board of Revenue NWFP

The Secretary to ‘Govcm‘or NWFP, Peshawar

The Secretary provincial Assembly NWFP '
All Heads of Attached Department, NWEFP.
All District Coordination Officer/Political Agents/
District and Session Judges NWFEP

The Registrar Peshawar High Court Peshawar

{ The Chairman NWFP Public Service Comunission.

The Chairman NWFP Service Tribunal Peshawar.
~ The Sccretary Board of Revenue NWFP.Peshawar.

- REVISION OF BASIC PAY SCALE AND FRENCH BENEFITS OF CIVIL
EMPLOYEES (BPS 1-22) OF THE WP GOVERNMENT (2001).

etler No.FD(PRC)l-l/ZOOI dated Nov:

fer to this Department’s |
given against Para-7 (i) and

d above and to say that clarification

(ii) may be read as under:-

Endst: No.FD(PRC)1-1/2003

" Acopyis

1.

- el
“The Selccuon'and Moveover

stead of 27-10-2001. The clari
against Para 5(1) and Para T &

shall stand discontinued we.f. 1-12-2001 h

fication issued vide the above re_ferred letter

(ii) stand modified to this effect”.
vours faithfully,

-Sd/-
(ABDUL LATIF)
DEPUTY SECRETARY (REG.)

Dated Peshawar the, April 0, 2003 -

{orwarded for information to:-

All Autonomous/Semi Autonomous Bodies/Corporation in NWFP

-Sd/-
. (ABDUL LATIF) -
DEPUTY SECRETARY (REG.)




| MMEDIATE

GOVERNMLNT Ol* N. W F.l., |
EbTABLISHMENT DEPARTM ENT

NO.SO (PSB) ED/1-23/2002
- Ddted Peshawar, the 3.7.2004

Al the Administrative Secretar ies in NWFP

All the District Comdmation Officers in NWFP. .
_“ All the Political- Agents in the NWFP.

4. The Secretary Public Service Commission.

. The Registrar;NWTP Service Tribunal.

o

(W, ]

:;-UBJECT .CUT OFF DATE FOR DISPOSAL OF ALL LEFT OVER OVER
CASES OF MOVE- OVFR/SELFCTION GRADE

ear Sir,

4 I am directed to refer 10 this department letter of even number

dated 9.6.2003, 30. 1.2004 and 24.4. 2004 on the subject noted above and 10
say that the competent authority has observed that a number cf wmkmg
papers regarding grant of move over and Selection Grade cases are still
being 1eccwcd which indicates that decisions taken carlier have not been
implemented with letter and spirit. In order 0 enable the Departments 10
process pc:nd'mg cases the competent author ny has been pleased to extend

the cut off date upto 31.8.2004. All jefi over Cases of Governmont Servant

L’J

who were, eligible for Sclection Grade/Moveover pefore 1.12. 2001 may be
placed before PSB/DPC for con.ﬂduquon as per instructions/policy on the
subject at the latest otherwise strict disciplinary action would be taken
against the defaulting official under the NWEP Removal from Service
(Special P ower) Ordmancc 2000..The Admxmstxatwe dcpartiments are also”

- advised t0 furnish/weekly progress report aboul disposal of pending cases of

Selection Grade/Move over through psB/DPC on. regular basis.

2. 1 am fulthel dnectcd (o request that above instructions may

kindly be [oUowcd by all concerncd with letter and spirit.

“ 7

F I Yours faithfully i

R - >\ o 3 /
. {:\ = f:\\;\ oL / \/’/ y

A Y s A
‘ rva //W\"\ o B
:‘“ / ,/_4/\11001\1 -UR-RASHID)
Y 7 SECTION OFFICbR (PSB) -
\',E_‘;'\, 7 \\‘ l,.\ l\‘ | 1.
\ g

) \ \ N ) . ~




the 3.7.2004 ‘

. Endst No. NO.SO (PSB) ED/1-23/2(’)02'A Dated Peshawar,

A copy 15 forwarded 10+
Establishment Department Peshawar.

cnt Peshawat.

1. ThePSto Secretary
clary /\dmhﬂstrmion Departm

2. The PS to Sect
Secretaries/Dcputy' Secretaries in the =
Peshawar. S .

3. PAs 10 all Additiona\
Esta‘ol'\shment and Adm'misti‘aﬁon
d Administraﬁon,_' -

Section’ Officer in the Establishment  ab

rument Peshawar.

"
s

fNWFP, I'inance

4. AWV
Depa
5 The Section Officer (PR) Government 0 Dcpanﬁmem" L

{or information. |
.\\n:\&ul

AN |
,,/§Ecﬁ ON OFFICER (PSB)




¢ - {GOVERNMENT OF NW.EP.
WORKS & SERVICES DEPARTMENT

- Mo: SOE L’W&SM 2/2003/55 ' Consequent Nits on 1ecommendauous of lht,:
f the kas & o€lVlC€S Depanment dunm, its

nt 0[-

‘Dcpaﬁmenhl Plomotxon Committce ©
EuIl" hcld on 12.08. 2003, the competent ; authonty has been pleased to the gra

ine
Seunior ocale (BS 16) in respect of the following Sub Enfv,meer (BS 11) of the Wonks &
, . _ . <

Services Depal tment with lmmedl?te effec.t -

1. ‘Mr. Mulnmmad Auf
Sub Engineer O/0 the )\ EN Dev:
C&W.Divisioh.Mattam at 'Koh‘at. :

- 2. Mr. Mlssal Khan, -
- Sulb Engineer O/0 the XEN Dcv

C&W. Division SWA at T‘\nk

/

SECRETARY TO GOVT OF NWFP

WORKS & SERVI(‘ES DEPARTMEN't _ l
i

Endst. No. SOE l/W&S/4 2/2003/5 S. ted Peshawal, thc 04 09. 200"'

Copy fmwarded to the:-

. Accountant Genexal\lWl‘P Peshawn
. Chief Engineer Works & Services Peshawar, -~ . .
. Chief Engineer Waorks & Services (FATA). }’eshawax
- Manag ging Director Frontier ‘Highways. Authority Peshawar.
Deputy Secretaiy (Reg-Hi) Estabhshmem Department’ l’eshaw'u
Deputy Secretary (Reg) Fmance Depmment Peshawal
- All Superintending En"meel WES Departmcnt
District/Agency- Accouits Ofﬁcexs concem ed.

Officials concerned. -
10, PS to Secretary Works & Services Department

{1, PA to Additional Sect etary Works & Services Depaltment
12 . Section Officer (Estt-t1) Wotks & Semces Dcpartmenl '
{3 Office Ordct/Pelsoml ﬁles - S .

Do O L B T

! C O b A-_-—-——~:> Q.g\ ——— .
(MU JAMMAD' AKBARKH AN)
SECTION OFFICER (ESTT 1)

[N,
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bemvcs Department, with lmmcch..i cl-cd -
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i il\'lr Muimmmad ‘»lmh o L

Sub Engincer Ofo the e puty U'u'ccmr-

1§ City Disit; Govt Peshawar: .
M. Bulk nd Iqln! '

R
\ Sub Engincer Q7. the > yF N 'JL\ C&W -
l
Bt

DI\ ision Kl\\ bcr At 'LIIL“ al Jnlmud
|\": Hul.l\'.‘lnliah : .o )
Sub Engineer O/u the i)x_pui" Director- II Cee
City Distt: Govl, Pcsh.m.u SR

KN \MI TSaaullan, P oo
Sub Enginced, \)’o the uqml\ l)uutlm \\ &‘n ’ C
‘ :\1\1:’ Marwal, . . T Co T L
':'~ M .mmllah ' S T o
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Dwmon Knmu r\nun.v

l Mr. Mulmmm'ul Taved Rahio, .

L Sub Eogincer, Ofuihe \ cpm_\ lf)ll‘uclm‘-‘\&;’&fﬁ'
|

. - D 1 ‘\1'!11‘ e -t ..o
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1. Accountant: General NW{ !‘ 1)L\l1\\\ .n o
. 2 AGPR, Sub Olfice, Peshavear, L i

"3, Chiel Engineer Warks'& Services Peshawar, - -

S Chiel B nuineer (¥ ATA) sorks & Seiviees D ot e .\h.f v,
5 Maniging Director HUMIL‘I Hl"-l\\‘l\‘ '\ull\ ity I’Lshm\.u
5. eputy idivecto JGN Waorks & Suervives: oy mcd
7. Districf Agency. Accounts Oiiuu\ L‘““—‘,‘.,‘?‘. i .
s Ofmicials concerned. BT _ .
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BEFORE THE KPK, SERVICE TRIBUNAL, PESHAWAR.

Service Appeal No. 1076/2015

Mr. Inamul hag, VS C&W Deptt:

RESPECTFULLY SHEWETH:

Preliminary Objections:

(1-7)

FACTS:
1
2

All objections raised by the respondents are

incorrect and baseless. Rather the respondents: are
estopped to raise any objection due to their own

conduct.

No comments.

Admitted correct by the respondent’s department
that according to the rules 25% of the post of Sub
Engineer is to be filled on the basis of promotion
from amongst person who have 10 years service
plus B-Grade exam. The appellant possessed the
same requirements and therefore eligible for Senior
Scale Sub Engineer (BPS-16).

Incorrect. the right of promotion to BS-16 to the
appellant as well as others official was given by
Govt: on notification dated 13.01.1980 and the
august Tribunal decided the cases on basis of this
notification and given promotion to these official -
and the appellant is similarly placed person and
also entitied to relief under the principles of
consistency and Supreme Court’s judgment. It is

~ not the fault of appellant to deprive from due to

incomplete record as maintainability of record is
the responsibility of the department.




4

Incorrect. The appellant filed departmental appeal "
for grant of BS-16 for his claim but was rejected
without showing any reason and not on merits.

GROUNDS:

A)

B)

0

D)
E)

A

G)

H)

Incorrect. The Govt: fixed 25% quota for senior

scale sub engineer for promotion who possess
the said requirements i.e ten years service plus
B-Grade exam and the appellant was entitled for
promotion on the basis of seniority- cum-fitness.
Therefore to deprive the appellant - from
promotion is against the law, rules and norms of
natural justice.

Incorrect. While Para-B of the appeal is correct.
Incorrect. the appellant is also eligible for grant
of selection grade (BS-16) as he possessed the
requirements of selection grade (BS-16).
Incorrect. While Para-D of the appeal is correct.
Incorrect. While Para-E of the appeal is correct.
Incorrect. The appellant also possessed the same
requirements on which selection grade were

given to other sub engineers, therefore the
appellant is also entitled for the same benefits.

Incorrect. While Para-G of the appeal is correct. .

Legal.

It is, therefore, most humbly prayed that the
appeal of appellant may kindly be accepted as
prayed for. ‘

B e A



L

APPELLANT

Inam ul Haq -

Through: l ( 2,‘
- (M. ASIF YOUSAFZAI)
ADVOCATE, PESHAWAR.

AFFIDAVIT

- It is affirmed and declared that the contents of
rejoinder and appeal are true and correct to the best of
my knowledge and belief and nothing has been concealed
from Hon’able Tribunal.

foc

DEPONENT

e e ottt Lom nem b w oapeaas Tetm gt @em D00 M




