A rp- 9/2};2 —pa97 252/

18.11.2016

09.12.2016

S

M
A

Counsel for the appjellant and Additiorial AG for rieSpondents "

present. Learned counsel ofr the appellant requested for adjournment.

Request accepted. To come up for arguments on 2%» 3/ > before D.B.
(ABDUL LATIF) (PIR B SH SHAH) -

MEMBER - - MBRMBER

Counsel for the: appellant present-and submitted an _
_ application for withdrawal of the instant appeal which is fixed
for arguments on 29.03.2017 before D.B. Case file

requisitioned for today."

Learned counsel for the appel_lant submitted before the -
court that .theA appellant and resppndeni's' v'resolv,ed the matter
amicably and intends to \«\éithdraw the instant appeal. Applicationis
allowed and the instant ‘appeal in hand is hereby dismissed as -

withdrawn. File be consigned to the record room.

Announced:

09.12.2016
. - (MPHAMMAD AAMIR NAZIR)
@ -' MEMBER
X |
(ASHFAQUE TAJ)

MEMBER




ER\

25.1.2016

04.05.2016

10.08.2016

Counsel for the appellant and Mr. Maaz Madni, Assistant

litigation Officer alongwith Addl: A.G for respondents present. Para--

_wise commé:nts'on behalf of respondent No. 2 submitted._ The

learned Addl: AG relies on the same on behalf of respondents No. 1,

3 and 4. The appezil is assigned to D.B for rejoinder and final hearing

Chaiknﬂ

for 4.5.2016.

Counsel for the appel.lant and &

respondents present. Rejoinder on behalf of the .appellant
submitted, copy of which is placed on file. [To come up for

arguments on 10.08.2016

Appellant in person and Mr. Muhammad Jan, GP for
respondents present. Arguments. could not be heard due to general

strike of the bar. To come up for arguments on
1B~ /1= /6.

I

 Member : o ber
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28.9.2015 - Counsel for the appellant present. Learned counsel for the

_appellant argued that the gpbellar{t‘..w?s, appointed as Malaria Supervisor
(BPS-9} in the prescrib\ted‘msnn‘%rs-ana on basis of his F.A qualification in
‘ 15/12/2014. That he was performing as civil servant when his services were

terminated v_idé impugned order d'ated 2/7/2015 on the allegations of ‘

illeg'af appointment regarding which he preferred departmental appeal on

i ) 14/7/2015 which was rejected on 14.9.2015 and hence the instant service
‘(’ appeal on 18.9.2015.

'Y 8 Process Fea
|

That no inquiry whatsoever was conducted nor any opportunity of

’
3
wermrian”

h?'aring was extended to the appellant.

Binwatt
DECUT

Points urged need consideration. Admit. Subject to deposit of

security and process fee within 10 days, notices be issued to the

-

respondents for written reply/comments for 25.1}.|20151bef0rer5.8.

T D -G e
Chaitman
25.11.2015 Counsel for the appellant and Mr. Maaz Madni, Assistant

4
. E
Litigation Officer alongwith Addl: A.G for respondents present. !

Requested for adjournment. To come up for written reply/comments

Chai%n

on 29.2.2016 before S.B.

Counsel for the appellant present and submitted application

11.3.2.2015

for early fixation of the appeal. Allowed. To come up for written

reply/comments on 25.1.2016 instead of 29.2.2016 before S.B. 4

Ch%ﬂ

Respondents be informed accordingly.
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FORM-A
FORM OF ORDER SHEET
Court
Case No. /0 31/ / 'Zﬁ/(\
Date of order/ | Order or otﬁer proceedings with signature of Judge/
proceedings | Magistrate
l 2 3
l. 18.09.2015 | The appeal of Mr. Sharafat resubmitted to- day
by Mr. Saadullah Khan Marwat, Advocate, may,«be
entered in the institution register and put up to the Worthy
Chairman for preliminary hearing.
@ﬂ__sa)-b
REGISTRAR -
2 > —q —ty This case be put up before the S.Bench  for

preliminary hearing on >R —q—Ir

T




~This is an appeal filed by Mr. Sharafat today on 30/07/2015 against the order dated

02.07.2015 against which he preferred/made departmental appeal/ representation on 14.07.2015+
The period of ninety days is not yet"lapsed as per section 4 of the Khyber Pakhtunkhwa Service -
Tribunal Act 1974, which is premature as laid down in an authority reported as 2005-SCMR-
890. - ‘ _ '

As such fhe instant appeal is returned in original to the appellant/counsel. The appellant

would be at liberty to resubmit fresh ajﬁpeal after m_aturity of cause of action.

PESHAWAR.

No {1D> /ST, |
Dt. 29[ 12015 | | \(D&C,
‘Pf - REGISTRAR /. S
SERVICE TRIBUNAL _—
KHYBER PAKHTUNKHWA }}
|

Mr. Saadullah Khan Marwat Adv. Pesh.

G
e eQ; o 0Q0No-k oy
QQ’M éﬁ@" e \o% B Qmm}%

e

t

@e}mx\o—-—'\m %

The rejection order on the departmental appeal is noy proper. The appeal
is once again returned to learned counsel for the appellant for resubmission after

proper rejection order or elapse of ninety days statutory period.

| ‘ | SGISTRAR
No [430 /ST, S KPK $ERVICE TRIBUNAL,

| | PESHAWAR.
Dated b / 2/2015 | _ - - .

MR. SAADULLAH KHAN MARWAT ADV
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BEFORE THE KPK SERVICE TRIBUNAL, PESHAWAR

S.A No. 4&-37& /2015

L3

Shérafat : Versus Agency Surgeon &.Other.s
INDEX
S.# Description of Documents Annex Page
Memo of Appeal 1-3 |
2. | Appointment Order, 15.12.2014 A 4
3. | Service Book/Medical Examination “B” 5-6
4. | Pay .SIips, C” 7
5. | Termination Order,_02.07.2015 “D” 8
6. | Representation, 14.07.2015 “E" 9
7.| Rejeckin . 14-29. 2015 e
Appellant
. - Through | [46"‘*’*
Da’t_e;a:;‘i&egj.zels ‘ (Saadullah Khan Marwat)
T Advocate

21-A Nasir Mension,
Shoba Bazar, Peshawar.
h: 0300-5872676

)




BEFORE THE KPK SERVICE TR

IBUNAL, PESHAWAR

é.A No. Qﬁ{g /2015

Sharafat S/o0 Haji Muhammad, R/o Koki Khel,
Khyber Agency, Peshawar, Ex-Supervisor Malaria,

Khyber Agency, PEShawar. . . . .. vovvvveennn. .. Appeliant

8.% .P.Proviz®®
Barvice Teibusal

Diary No 9% —
Agency Surgeon Khyber at Jamrud. . eatsd_I2 7
Director Health Services, FATA, KP, Peshawar.

Secretary, Social Sector FATA, FATA Secretariat,

‘Warsak R’oad, Peshawar. |

- Additional Chief Secrétary FATA, FATA Secretariat,

Warsak Road, Peshawar . ......... . Respondents

Versus

; BL=>D<=>O<=>O<=>® _ .
APPEAL U/S 4 OF THE SERVICE TRIBUNAL ACT
1974, AGAINST OFFICE ORDER NO. 2344-48 DATED
02.07.2015 OF R. NO. 1 WHEREBY ORDER OF
APPOINTMENT OF APPELLANT WAS WITHDR‘AWN
REGARDING OBSERVING_OF CODAL FORMALITIES
FOR NO LEGAL REASON.

LPL=>ELKL=>ELKL=0@<K=>

Respectfully Sheweth:

1. That on 15.12.2014, appellant was appointed as Malaria

~ Supervisor BPS-09 against a vacant post on some terms

and conditions, mentioned in ‘the order of appointment,
(Copy as annex “A") '

2. That Service Book, Medical Examinations were carried out
and monthly Séiaries were released to the appellant till June
2015, since the date of appointment. (Copies as annex “B”

& "CY)

3. That without any notice or any justification, order of
appointment of. appellant was withdrawn regarding codal




=

[

formalities and his services were terminated vide order
dated 02.07.2015. (Copy as annex “D")

That on 14.07.2015, appellant submitted representation
before R. No. 2 for reinstatement in service which was now
rejected on the face of representation on 14.09.2015.
(Copies as annex “E” & “F") '

Hence this appeal, inter alia, on the following grounds:-

GROUNDS:

L

That order of appointment of appellant was issued by the

‘competent authority which was acted upon and got

finalization.

That Service Book of appellant was maintained, Medical

Examination was carried out and thereafter, he was paid

monthly salaries since the date of appointment till June,
2015. '

That neither appellant was served with any charge sheet
nor any inquiry was conducted in the matter what to speak
of recording of evidence of witness(s) and providing him
opportunity of cross examination, being mandatory.

p
That order of appointment was acted upon, finalized and
was issued by the competent authority, so cannot be

rescinded at a single stock of pen as is done in the matter.

That vested rights were accrued on acting upon the order of

~appointment. Observance of codal formalities was not the

task of appellant but was of the authority and lapses, if any,
cannot be attributed to him.

That as neither any charge sheet was served Upon appellant
nor any enquiry was conductr—;d in the matter regarding the

allegations nor appellant was afforded opportunity of cross -



examination what_to speak of service of final show cause

notice and personal hearing, being mandatory, so the
impugned order is ab-initio-void and based on malafide.

v;_') N

It is, therefore, most humbly prayed that on acceptance of
the appeal, order dated 02.07.2015 of R. No. 1 be set aside and
appellant be reinstated in service with all back benefits, with such -

other relief as may be deemed, proper and just in arcumstances
of the case.

INTERIM RELIEF:

By keeping in view, the aforesaid facts and circumstances of .
the case, operation of the impugned order dated 02.07.2015 be
suspended.

Or

In the alternate, respondents be directed to not fill up the

post till the decision of the case. o

' . Appellant '
s YA e
Saa Khan Marwat

A Arbab aif-ul Kamal

& ANPEPS
] - Mi bma Naz
Dated: 306 .07.2015 Advocates
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OFFICE OF THE AGENCY SURGEON KHYBER
AT JAMRUD

OFFICE ORDER..

Recommended by the MNA NA 45 Khyber agency for appountment. ’

Mr: Sharafat S/0 Haji Muhammad residence of Kuki khet is hereby appointed as a Malaria
Supervisir BPS -09 (6200-380-17600) at the vacant post of Malaria Supervisir
In Khyber agence on the following terms and conditions:- .

- 1. If he is declared medically fit for this job..

2. He shall not induge in any trade, business and any other activity what so ever
which hasbeen declared prohibited for the govemment servants in Crv:l Servant
Act:1973 4

3. If he wishes fo resign the services a prior notice of 60 days will be submitted or

pay of 60 days should be: depostted in lieu of resignation in Govi: treasury.
4. He will have to serve any where in Khyber Agency The offer shall be

automatically held cancelled if he fails to join the duty within 15 days of the
receipt of this offer.

Sd/-xxxxxxxxxx -
. L Agency Surgeen khyber,
Z ' ' A . At Jamrud.

Copy forwarded to the :-
{}! Director Health Services FATA, NWFP, Peshawar.
02- Political Agent'Khyer at Peshawar.
03- Agency Accout officer Khyber at Jamrud.
04- Official concerned.

For information and necessary action please.

No. {]{ C{% —7 /AS-kh/PF © Dated  LKL: /z,/zom

Agéx;ay Sugeean Khybes,
At Jamrud.




T Note The entrles in this page should be renewe(! or re-utte

sted at.least every five years and the signathrc to lincS' -
) SudeOshouldbedatcd _ . : Lo K . S

i. Name:._‘_/}fz.. L(A"/"’Vﬂ '. o

| 2 : 'Race:' ', 4 /%{4’4@ /47%’/0& o IR \_
3. Remdence~ oléa-?éz&z//f/ /@c/ /ﬁ’/éhf M /ﬁ/% LW’"“CQ '
. - 4, Father 8 name and resxdence. /\% %1// %M 497&&( ( df 4&0( )
5. Date of bnrth by Chrlstian era as - @4 - / - } 2
- nearly as can be ascertamed ﬂ 3 S 77
. ) ,‘,H‘_l . A s .o . "/b
6. ~Exact height by measurement: : f i é
-1 Pérsonial n;at{ks,f)gr id'entificétion: S
8. Left hand thumb and fmger xmpressnon '
of (Non Gazetted) offnccr. o : ;
" Little Finger ' g -~ . RingFinger
._"Middlé'Fi_x'i.ggr"- .'Eoré Finger . ;.
,Thuml; . .

9. ',"-'S',igna_tu_rej_of Go‘v‘éf_nﬁnerit Servant: % g

10. ngnature and desngnatmn of thc' : : ‘-w_\%‘"f

Head of the Offlce, or ot‘wr Attestmg r A FENCY UN* "’“‘iW

Offlcer.' A L : | proer Agct.:&y,,_
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GOVERNMENT OF PAKISTAN

. 2
ACCOUNTANT GENERAL KHYBER PAKHTUNKHWA —u 9/"4'
DISTRICT khyber : P :
~ PAYROLL SYSTEM : iuggg;gQEWEﬁggéﬁgggig 2015
Fers R E(224E50 Furkle: ec tRORLLS Surcean Khuber A
Hame:  GHARAFAT tkle gr: Hr OFEAZHNA 2 5.F]R
MALARI& SUPERVISOR 'Y
CNIC Wo. 2120202992531 3?5 g:
N S N DEPTT CODE
clive Mmoo
FATS BN ALTOUANLES: S KHOOs2 -
—-Basic Fa
1000-Hovse Kent Allowance 6.200. 90 - :
1210-Convey Allowance ° 2005 »146.00 - 1
1300~Medical Allowance 1,932.00 :
1528-Unattractive Area Allow i'soo'oo O
197i-Adhoc Allowance Z011B 15% + 900. 00
1973-Adhoc Allovancs 50118 So% 1,805 90
; 118-Adhcc Relie? Allow {30123 1271900
: 2198-15% fdhoc kelie? A11-2013 ‘535 9 O
i ﬁEOUE%?SNS?g and Allowances 70, 822, 06
|
GPF Ealance 2,975, 60 . = ~
370i-Eenevolent Fund{Exchange) Subre: .?gs'go i
3704-Group Insurance{Exchange} - 47. 0
3711-Addl Group Insuranc{Exch}: -39
4075-ad j GPF . 5. 380" 99 ~
4153-Adj. Group Insurance(Exch) r380. 00
E1SE-Adj. Add1:6 Insurancsa Exch 2Za'ao ‘
6158~Adj. E.E.F {Exchange) £8. %0 3
Total Deductions . . 32450 ()
NET AMOUNT PAYABLE , :
86,377.0 o 4
QUALIFYIN :
( A | 02 04 1992 Faunoag s g
00, Years 0¢ Months 07 Days | Tauneat Shrough 009,
( ) - — B
‘J. \; i . - w *j
by O .. GOVERNMENT OF PAKISTAN : C
~ 551?-;“{% . ACCOUNTANT GENERAL KHYBER PAKHTUNKHWA
A0 T By DisTRICT HWRET - F sec; BAYMENTADVICE 2015 -
- S .~P5YRQEFSYSTE? i KHOO62 ~Agency Surgeon Khuyber” Agen
P ET TR SeaeShay UL R LE iW. O .1 & B H «© 5.1
. Hame: SHARAFAT NTH:
I MALARIA SUPERAVISOR GPF :
Q CHIC No. 2120202992531 \ 0ld &:
! SRE Insonoct Acolind : i .
PS ...07 . gq':g.:i‘ggﬂ'{empnrarg DEPTT CODE KROODAZ - |
3 2174-adhoc Relief Allow-2014. £20. 00 '
Lo 5002-0%d justment House Rent 5,212 90
£0i1-4d Conve%ence éllowance ' 9,787.00 :
. 5012-Ad justment Hedical 411 . 5,458. 00
O £102-4d] Unattractive Area ALl : 4,548 G0
i 5311-Ad ;. Adhoc Relief Allouwnce ) - 5, 840, 00 |
S896-ad ;. Adhoc Allowance S0 ' £52. G0
| O E9ii-pd. Adhoc Relief 23013 : ) 8, 487. 09
i £938-Ad ). ddhoc Relief ALl 2012 2:592. 60
, Grose Fay and Allowances 20, 422. 00
DEDUCTIONS:
C GFF Bslance 2,975, 00 : > Subre:
e
; 1 --
1
) 4
0 |
{ Total Deductions ' - +ERSTOD A
- B ' NET AMOUNT PAYABLE | g4 377 00 J
: i
L . , : .
. QUALIFYING SERVICE 0.0.B LFF Quata:
23, 4. 1992 | Fayment through DDO. . .
. S years MONonths o1l Deys i

— e S
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| ~ OFFICE_OF THE AGENCY SURGEON KHYBER AT JAMRUD.

OFFICE ORDER:-

- Reference this office agaomtment order No. 11145-48 /As-Khy/Pf
dated: 15 . 12.2014, is hereby withdrawn as nu codal formalmes were observed at thie time of
making the appointment order.

Therefore the official in the order may be consudered as terminated with
effect from 01.07.2015.

Y

: ({L’ l”g - | Agenc Surgeon . | - |
L___/As Khy/r-"j.? ﬂc /{O[j/ e

Copy forwarded to the :
01. PA to Secretary Social Sector, FATA, FATA Secretariat Peshawar.
02. Director Health Services, FATA, Peshawar. :

Tw

03. Agency Accounts Officer Khyber at Jamrud

04. Official concerned. /ﬂ// _{' Y ﬁt‘ }'/ o,zly/w | :

For information please

’/ TR AgencyZurgeon B

Mf;(// ) - yber
ﬁ
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= BEFORE THE SERVICE TRIBUNAL

KHYBER PAKHTUNKHWA, PESHAWAR
Appeal No. 1034/2015

Mr. Sharafat, Molono Superwsor T Appellant
Versus
Agency Surgeon Khyber & Others .......................... Respondents

Para wise joints comments on behalf of respondent No.a@

Preliminary objections
1. That the appellant has no cause of action/locus standi to file the

present appeal.

2. That the appellant is estopped by his own conduct to file the
instant appeal.

3. That this Honorable Service Tribunal has got no jurisdiction to
entertain the instant appeal.

4. That the instant appeal is bad for mis joinder & non-joinder of
necessary parties.

5. That the present appeal is barred by law.

6. That the appeal is not maintainable in its present form.

/. That the present appedl is bad in its present form, hence not
maintainable and liable to be dismissed |

Respectfully Sheweth:

ON FACTS

1. Correct, to the extent of appointment order but the appointment A
order issued to the appellant is made completely without
observing codal formalities.

2. Correct, that service book was maintain but as stated above the
appointment of the appellant was made completely without
observing codal formalities.

3. Incorrect, the withdrawl order was issued from proper forum.

4. Incorrect, the departmental appeal filed was properly regretted
by Director Heath Services FATA as is éviderﬁ from the annex-E
aftached with appeal of the appellant.

ON GROUNDS

A. Incorrect, the appointment order issued to.the oppellom is

without observing codal formahhes for the Oppom’rmen’r of
Malaria Supervisor BPS-09. '




(2)

Correct, that the salary was paid to the appellant but as

stated above the appointment of the appellant was issued-

without observing codal formalities.

Correct, to the extent of codal formalities but as stated above

the appointment order issued to the appellant is withdrawn on -

the basis of not observing the codal formalities for the
appointment and is withdrawn during the probation period.
Correct, that the appointment order was issued from the
competent forum, but it is pertinent to menjion here that the
withdrawn order is also issued by the same forum.

Incorrect, appointment without observing codal formalities are
not vested right of the appellant rather general public may
also have to be aware of the vacant position through
advertisement.

Incorrect, as stated above the appointment of the appeliant is
being made without observing codal formalities, therefore, the
same were issued without performing codal formalities.

It is therefore most humbly prayed that the appeal of the

appellant is devoid of merits and legal footings as while making the -
appointment order no codal formailities were observed at the time

of appointment.

Zime

Respondent No. 02
Director Health Services (FATA),
Peshawar

Ry

Lk e
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BEFORE THE KPK, SERVICE TRIBUNAL, PESHAWAR

S.A No. 1034/2015

Sharafat Versus Agency Surgeon & Others

REPLICATION

espectfully Sheweth,

[N

~ PRELIMINARY OBJECTION,

All the 7 preliminary objections of respondents are illegal and incorrect.

No reason in support of the same is ever given as to why the appellant has no

.cause of action/locus standi, he has estopped by his own conduct, hon'ble

S.érvice Tribunal has got no jurisdiction to entertain the instant matter, appeal

isjnbad for mis & non joinder of necessary parties, barred by law, appeal is not
maintainable and bad in its present form.

ONTACTS

L;

Admitted correct to the extent of order of appointment of appellant by
the respondents. As far as observance of codal formalities, the same
were made and it was the responsibility of the department to adhered
to the same. Even then, the said order of appointment was

implemented, acted upon and got finality and cannot be rescinded
under the law.

Admitted correct by the respondents. For rest of the assertion, the

above legal aspect be taken into account.

”Not_ correct. The para of the appeal is correct regarding termination of

the service for no legal reason.

As above. Moreso, as far as order of rejection is concerned, no such like
order could be made by the authority. It is not an order in the eye of

law nor the same is speaking one, so is liable to set at naught.

GROUNDS:

Not correct. Observance of codal formalities, if any, is the responsibility

of the -department and if codal for_malities were not observed, then

-order of appointment could not be taken into task and that too without
adhering to law. ‘




3
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Not correct. The ground of the appeal is correct regarding Service Book,

- Medical Examination and other formalities.

M‘Admitted correct by the respondents to the extent of the codal

formalities. Order of withdrawal is in total disregard of Iaw and rules on

the subject matter. Major punishment requires law which was not
foIIowed by the authorlty

Admitted correct by the respondent. Order of withdrawal is guite
contrary to law.

Not correct. The ground of the appeal is legal and correct regarding

observance of legal formalities.

.Not correct. The ground of the appeal is correct.

: | It is, therefore, most humbly prayed that the appeal be accepted as
prayed for. ‘

Dated:

, Appellant
Through

_ Saad arwat
.05.2016 /

Arbab Saif Ul Kamal

Miss Robina Naz
Advocates,

AFFIDAVIT

I, Sharafat, Appellant, do hereby solemnly affirm and declare that

contents of the Appeal & rejoinder are true and correct to the best of my

knowledge and bellef and that of the reply are illegal and incorrect.

per the available record.

I reaffirm the same on oath once c_again to be true and correct as

Sy

DEPONENT




BEFORE'THE KPK, SERVICE TRIBUNAL, PESHAWAR

- _ | 'S.A. No. 1034/2015

Agency Surgeon & Others

\99/ 1. That the subject appeal is pending disposal before this Hon’ble Tribunal
and is fixed for 29-03-2017.

2. That applicant and respondents resolved the matter amlcabiy and

~intends to withdraw the subject appeal.

3. That respondents made commitment with applicant to first withdraw the

appeal and thereafter, he will be reinstated in.service.

4. That if the-commitment made so was not honored by the respondents,

then applicants be allowed to re-agitate the matter as per law.

It is, therefore, most humbly requested that applicant be allowed to
withdraw the subject appeal from the hon’ble Tribunal, with permission to file

a fresh one if need be.

Appellant O;/g

Saad Ullah Khan Marwat

[

Dated: 08-12-2016 , Arbab Saif Ul Kamal

Through

AdVocates




