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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

Service Appeal No. 28/2016

¢ of Institution .1l
Date of Decision .. 18

OO""

Dr. IFarman Ullah
1 S/0 Muhammad Aliaf” Hussain,

R/O Village Masti Khan Bandda
P/O Kojaki Kalay
Tehsil Takht Nasrati District Kar ak

Appellant

Versus

1. Government of Khyber Pakhtunkhwa ”lhlough Secretary R

Health, Civil Secretariat Peshawar.

Chief Secretary Govt. of Khyber Pakhtunkhwa Civil
Secretariat, Peshawar---------- - Respondents

[\

JUDGMENT

' MUHAMMAD HAMID MUGHAL., MEMBER: - Appellant | -

behalf of the official respondents present.

2. The appéilant Farman Ullah has been fiied the present appeal

————

u/s 4 of the Khyber Pakhtunkhwa Service Tribuﬁal Act, 1974

| against the respondents wherein he has made impugned order dated
A pug ',

09.02.2015 of the respondents No. 1 whereby he .was awarded ofy:

major penalty of removal from service with immediate effect on the | -
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g;-ound 'Sf'Qill?fﬁl “abeence from duty woe 05012014

3. Leamedﬁ counsel for the appe]lént has argued thaf initially the
appellant was appointed as Dental Surgeon (BPS-17) through Public
Service Commission on contract basis and later on his services were
regularized vide order dated 19.07.2008;that due to enmity and
involvement of the appellant in the criminal case the appellant was

constrained to apply for Extra Ordinary Leave which was granted by

"the sanctioning authority w.e.f 06.01.2012 to 04.01.2014. Further
| argued that before the expiry of the afore mentioned sanctioned

1 leave the appellant again submitted an application for grant of 18

aoxin haovsrayrae Jamotoand 4l
removed from service vide impugned order dated 09.02.2015 on the

ground of willfull absence. While assailing the impugned order the

‘learned counsel for the appellant contended that the appellant has

not been treated in accordance with law and that the prescribed
procedure as well as requisite codal formalities were not complied
with prior to the issuance of the impugned order. Further argued that
the absence of appellant from his duty cannot be termed as a willful
absence or even absence in as much as the appellant duly applied for
the grant of furth'c-:r leave as sufﬁcient leaves were available in his

leave account. Learned . counsel for the appellant vehemently

Fstressed that the impugned order is not tenable and is liable to be |-

| set aside.

4. Learned Deputy District Attorney while opposing the present-
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appeal argued thatA the present éppeal 1s incompetent and barred by

limitation. Further argued that the appellant remained absent from

-and as such was rightly removed from service. Further argued that

the respondent department adopted the proper procedure and
oompleted all the codal formalities before issuance of the impugned
order. Further argued that application of the appellant for the grant
of further leave was rejected and mere submitting leave application
1s not sufficient for the accrual of right of leéve.

5. Argﬁments heard. File perused.

6. Instant case is a case simplicitor of unauthorized absence
from duty w.e.f 05.01.2014 till the issuance of impugned order
dated 09.02.2015.

7. Vide impugned order not only the appellant but fourteen other
medical doctors too were removed from service on the ground of
willful absence from duty, after issuance of notices to resume duty
within the stipulated period.

8. It may be mentioned that the representation/appeal of the
appellant before the appellate authority against the impugned order
dated 09.02.2015 was filed on the 13.04.2015 i.e after more than
sixty _days of the issuance of impugned order and as such the
representation/appeal of the appellant was not entertained being not

filed within the prescribed timeline. It is settled principle of law.that

‘when appeal of the employee was time barred before the appellate

authority then the appeal before the tribunal is also not competent.
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Similarly, the appellant has not filed the present appeal within 120

days of paséing of the order dated 09.02.2015 made impugned in the

‘present appeal, hence the learned Deputy District Attorney correctly

pointed out that the present appeal filed on 11.12.2015 against the

impugned order dated 09.02.2015 was not filed within the

prescribed period of limitation.

9. ! Perusal of file would show that the appellant -already -earned

| his acquittal in the criminal case in the year 2008 vide

j_udglzhen-l/order dated 02.08.2008 passed by learned Additional
.S'essi'_ons Judge Karak at Takht-e-Nusrati while the appellant was
sancl:'ioned extraordinary Ieavé w.e.f~06.01.2012 till 04.01.2014 and
no further leave was sanctioned to the appellant.

lO..: The appellant‘ has not bothered to contact his department
himseif or through his agent to know as 10 w‘h@her ieave has been

sanctioned or not. The august Supreme Court of Pakistan in. the

Superintendent Postal Services Abbottabad and other respondents

(2009 SCMR 1121) held that mere submission of application for

‘leave by an employee to his department would not mean that leave

has been granted in his favor and he is duty bound to enquire from
the department himself about the fate of his request for grant of

iea\{e. _
11, In the light of above, the appellant has not been able to make

out;his case on limitation as well as on merits. Consequently, the

present appeal is hereby dismissed. Parties are left to bear their own

1
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costs./File be consigned to the record room after its completion.

\r’é@// | Cgo\"’\n |

(GUL ZEB KHAN) (MUHAMMAD HAMID MUGHAL)

NAITAATITIT AATNADITT
IVIILIVIII LI IVUSIVIIDIZIN

I ANNOUNCED

18.09.2017




18.09.2017

Appellant with counsel present. Learned Deputy District
Attorney for the respondents present. Vide separate judgment of
' today of this Tribunal placed on file, the present appeal is

'[dismissed.' Parties are left to bear their owﬁ costs:” File be

. consigned to the record room after its completion.

- ANNOUNCED

1 18.09.2017 . a)

i : . ) @ > -

; > . © (Muhammad Hamid Mughal)
' / : Member -
+(Gul Zeb Khan) :

t Member
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x 31.03.2017 Appellant with counsel and Mr. Usman Ghani, Senior Govcmmén’t
Pleader for respondents present. Learned Senior Government Pleader for

respondents requested for adjournment. Adjourned. To come ilp for
arguments on 16.05.2017 before D.B. '

. 4
(Ahmad Hassan) . (Muhamé/Amin"Khan Kundi) =~ -
Member Co Member
16.05.2017 : | Counsel for the appellant and Mr. Kabir Ullah -Khattak,

Assistant: AG for the respondent present. Léarned Assistant: AG
‘ requested for adjourntn;ent on the ground that relevant record is
‘ - not available and requésted for-time to produce the all relevant
} ’ record. Request accepf‘éd. The respondent dep%a‘rtméht ‘ére
J: A _.directed produced all the relevant record on the next‘date of

“hearing. To come up for record and arguments on 20.07.2017

before.D.B.
(Muhammad Amin Khan Kundi) -
o Member
(Gul/Zeb Khan)
ember
20.07.2017 ) Appellant alongwith his counsel present. Mr. ~Ya'r Gul,

" ,~ Senior Clerk alongwith-Mr. Kabirullah Khattak, Assistant AG for
~  the 'respondents also present. Relevant record of appellant as
alleged absence noiices, inquiry feport and publication in the
newspaper not'prpc{uce by the respondents despite"i'ssuance of
direction in order shee’t dated 16.05.2017. Last o.pportU‘n,lify- is
given to the respondents with direction to submit all the relevant

record of the appellant on or'béfore the next date. Adjourned.kTo Iy

come up for record and arguments on 18.09.2017 before D.B.

. ) ‘- | " B . )
(Gul ZebfKhan) - (Muhammad Amin Khan Kundi)
Mefyber Member
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13.06:2016 ' Co'unse] for thc—: appellant and Mr. Zahir Shah,

Clerk alongwith Addl AG for the respondents present.
Written r(:ply submlttcd The appeal is ass1gncd toD.B
for rcmmdcr and hnal hearmg for 01.1 ] 2016,

Chaéﬁjn :

1 01.11.2016 ' Counsel for .the appéllalnt; and Mr Muhammad Jan, GP for

respondents present. Learned counsel for the appellant submitted rejoinder
and requested for adjournment. Request accepted. To come up for
arguments on 2,0 2. lgbefore D.B. A ‘

(ABDUL LATIF)
© MEMBER

\,
\.

20.02.2017 h Counsel for the appellant and Mr Ziaullah, GP for '

respondents present Counsel for the appellant requested for
. adjournment. Request accepted To come up for arguments‘
on 31.03.2017 bcfore D. B

(MUHAMMAD AAMIR NAZIR)
MEMBER - - '

. (AHM‘MSAN)

MEMBER




11.02.2016

14.4.2016

s .
. .‘.J

Coﬁnse’l for. ”th'é a;;pellant present. Learned counsel for the
appellant argued that the appellant was serving as M.O when
subjected to inquiry on the aliegations of wilful absence and rerﬁdved
from servicé vide impugned order ’dated 9.2.2015 communicated to -
the appellant on.1.4.2015 where-against he preferred departmental
appeal on 13.4.2015 which was rejected on 8.10.2015 and

" communicated to the appellant on 12.11.2015 an'd hence the instant

service appeat‘on 7.1.2016.
That the prescribéd procedure of publication of notice in two

leading newspapers was not adopted and the inquiry was not

conducted in the prescribed manners. That the Secretary was not

'competent authority and that the impugned order should have been

“issued by the Chief Secretary who was the competent at}thor-i'ty. That

the appeal of the appellant was decided by the Chief Secretary while
the appellate authority was the Chief Minister and és su'ch the
impugned order and proceedings there-after mcludlng mqwry
proceedings are vsolatlve of law and not tenable

Points urged need consideration. Admit. Subject to deposit of
security and process fee within 10 days, notices be issued to the

respondents for written reply/comments for 14.4.2016 before S.B

Ch%

Counsel for the appellant and Mr. Muhammad Arshad

SO alongwith Addl: A.G for respondents present. Written reply
not submitted. Requested for adjournment. Last opportunity
eranted. To come up for written reply/comments on 13.06,20146

before S.13
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Form- A
FORM OF ORDER SHEET
Court of
Case No. / j\ R /2016
S.No. | Date of order Order or other proceedings with signature of judge or Magistrate
Proceedings
1 2 ) 3
1‘ 07.01.2016
The appeal of Dr. Farmanuliah resubmitted today by
Mr. Muhammad Asghar Khan Kundi Advocate may be entered in
the Institution register and put up to the Worthy Chairman for
proper order. »
2 ' REGISTRAR =

This case is entrusted to S. Bench for preliminary

hearing to be put up thereon _ 25~ 1~16 .

._ ﬁ,_.l,_,,.
1:5— &—z‘-%whe-ﬂ‘_ AT 5 "’””’j’ib)
- h‘-‘:- 5—--'-}'

CHARMAN

25.01.2016 Agent of counsel for the appellant present: Saeks
adjournment. To come up for preliminary hearing on 11.2.2016

before S.B.

Ghséﬁan

R
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The appeal of Dr Farmanullah Son of Muhammad Altaf Hussaln received to-day i.e..on 11.12.2015 s~ __,."
incomplete on the following score which is. returned to the counsel for the appellant for completionand ' 1"\2
resubmission within 15 days. . B 2 s E {/f/

1. Appeal may be got sugned by,the appellant : ' T 'l . -/" A

2. Copy of regularization; order mentionee.in para-| of the-memo of appeal . (Annexure A) is not 5 3

attached with the appeal may be placed on it.. - g« ‘

3. Annexures of the appeal may.be attested. , ; : : 3

4. Wakalat Nama in favor, of appeéllant may be placed on flle . ,_/)

5. Four more copes/sets of the appeal along with annexures i.e. complete in all respect may also~f‘ ' <

be submitted with the appeal. o ;o : NS

. ' , . : N .
e
REGISTRAR -

Dt./%[/:g /2015 Jf N
SERVICE TRIBUNAL

KHYBER PAKHTUNKHWA e
PESHAWAR. _
Mr. Muhammad Asghar Khan Kundi Adv. Pesh. ! _ ’ i

9 wu_‘VMM/« /f‘ve)' /ﬁm‘?\ﬂ Www m7
kw»d/‘arﬂ‘“e’lﬂw :
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BEFORE THE KHYBER PAKHTUNKHWA, SERVICE TRIBUNAL,

In Re:

PESHAWAR

Service Appeal No. 28 /2016

Dr. Farman Ulloh

............................................ Appeliant
VERSUS
Government of Khyber Pakhtunkhwa,
Through Secretary Health & Others............. Respondents
INDEX
S.No Description of Documents Annex | Pages
1. | Service Appeal 1 19
2. | Affidavit Jof s
3. | Addresses of Parties Vary:
4. |Copy of the Order dated| A FYSTN
19.07.2008 is annexure “A” |
~ 5. | Copy of FIR B ¢
6. | Copy of judgment dt.26.10.2006 C  |Iz-8%
7. | Coy of Order of High Court dated D 89 -,
21.04.2009 . i
8. | Copy of Order of Supreme Court | E  |=5. 1t
9. Copy of the Application for F ag-
extension : ’
10 Copy of order dated 09.02.2015 G 38
11, Copy of the appeal H G ~\uj |-
12] Copy of letter dated 08.10.2015 I Y
13| Wakalatnama ‘

Dated 09.12.2015

Through

Pt
Appeliant

Muhammad AsgRar Khan Kundi

Advocate High Court




BEFORE THE KHYBER PAKHTUNKHWA,; SERVICE TRIBUNAL,

PESHAWAR
' A9 R¥raviis
In Re: - Bareie Trfi@a&g :
Service Appeal No. ~2 /2014 oyt 1440 -

ms_l1- 1R GolS

Dr. Farman Ullah

S/o Muhammad Altaf Hussain,

R/0 Village Masti Khan Bandg,

P/O Khojaki Kalay

Tehsil Takht Nasrati District Karak.........oeeeeeeeen. Appellant

VERSUS

v 1. Government of Khyber Pakhtunkhwa,
Through Secretary Health,
Civil Secretariat, Peshawar

2. Chief Secretary,
Govt. of Khyber Pakhtunkhwa,
Civil Secretariat, Peshawar............... Respondents

APPEAL U/S 4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL
ACT AGAINST THE ORDER DATED
09.02.2015 OF THE RESPONDENT
NO.1 WHEREBY THE APPELLANT
HAS ;'BEEN AWARDED MAJOR
S Bmlind W dgg, PENALTY OF REMOVAL FROM

SERVICE.
R%Gawﬁcreﬁ'i
DI K.




Respectfully Sheweth:-

1.

That the appellant was appointed as Dental

' Surgeon  (BPS-17)  through Public’  Service

Commiésion on confract basis and later on his
services- were regularized vide order dated
19.07.2008. (Copy of the Order dated 19.07.2008 is

annexure “A").

That due fo certain unavoidable circumstances
appellant was constrained to apply for Extra
Ordinary Leave and the same was granted by the

Ieove's'onc’rio'nihg. authority vide order dated

'05.01.2012 with effect from  06.01.2012 to

04.01.2014. The maqjor reason for this leave was

appellant’s nomination in a murder case vide FIR

No.203, dated 26.10.2006, P.S Takht Nasrati District

Karak. The appellant underwent frial and wds

acquitted by the learned Additional - Session

Judge, Karak vide judgment dated 02.08.2008.

The appeal against the acquitted was dismissed

by Honourable High Court vide order dated

21.04.2009. The August Supreme Court of -

pefitioner also dismissed the appeal against

acquitted vide order dated 17.09.2014. (Copies of




the FIR is annexure “B” judgment dated 26.10.2006

is annexure “C” order of High Court dated

21.04.2009 is annexure “D” o’nd ordér of Supreme
o 3/ 14 E
Court is annexure “E'4 ©+¢) fram 7“"""6"”"“” o ﬂ |

That before the expiry of the above-mentioned
sanctioned leave, the dppellont again submitted
an opbﬁcaﬁonfor further grant of 18 months
leave with half pay as suffiéienf leaves were
available in his leave account under The_ relevant
rules. (Copy of the application for extension in

leave is annexure “F").

That ’rhé appellant’s  domestic  problems,
especially his involvement in legal battles, were so
| material and unavoidable in its nature that he'
- was compelled and W‘os left with no other option
except to apply for further Iedve on the score of

half pay to which he was legally entitled.

That appellant was under legitimate expectancy
on the score of his leave account that he will be
allowed for the applied leave and the authority
" had also assured the appellant fegording the

same.
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That to utter surprise of the appellant; he has

been removed from his service vide order dated

09.02.2015 on the score of willful absence. (Copy

of the order dated 09.02.2015 is annexure “G”)

That on gaining knowledge of the order dated

09.02.2015 the oppellqm‘ submi'r’red a

respondent No.1 for setting aside the order of
removal from service dated 09.02.2015, praying
for reinstatement with all back benefits. (Copy of

the appeal is annexure “H).

That the appellant time and ongoin asked the

respondent No.1 & 2 regarding the fate of his

departmental appeal, however every time he

was told that the dppeol is  pending. The
appellant received a phone call on 10.11.2015
fromm medical Superintendent Mian Rashid Hussain

Shaheed Hospital Pabbi that an official lefter in

the name of the appellant is lying in the office.

The appellant received the same on 12.11.2015
from the said Medical Superintendent and came
to know that the appellant’s appeal has been
declined vide said letter dated 08.10.2015. (Copy
of the letter dated 08.10.2015 is annexure “I”).

~ Departmental appeal dated 13.04.2015 to the



That oggriéved of the same and finding no other
efficacious remedy, the appellant is constrained
to approach this Honourable Tribunal on the

following amongst other grounds:-

!

GROUNDS:

A.

That the impugned order of removal from service
is against the law and facts on r_ecord hence;

liable to be set aside.

That the impugned order dated 09.02.2015 states

that “the competent authority is pleased to

impose the major penalty of “Removal from

~service”. The said order has been signed by the

respondent No.l; however under the rules the

competent authority in case of the appellant s

respondent No.2 i.e. Chief Secretary,. Govt. of -

Khyber Pakhtunkhwa and not the respondent
No.1. The impugned order is, therefore, illegal and

void ab initio.

That fhe résponden’r No.2 while adjudicating
upon the appellant department's appeal failed
to comply with the provisions of Khyber

Pakhtunkhwa Civil Servants (Appeal) Rules 1986.




|

That all ‘public poWer are in the nature of trust and -

public ;funC’rionories are presumed to be the
reposi'rdry of such ’rr.us‘r._C'ompe’ren’r authorities by
no stretch of imoginofion are presumed fo pldce
- hurdlers% in the way of the legitimate rights of its
employiées. Instead, they are bound to eIiminofe
hurdles and technicalities. In the case of the
| oppelvl,dn’r the ou’rhoriﬂés have violated the horms

of public trust.

That section 16 of the Khyber Pakhtunkhwa Civil
Servants Act, 1973 provides that all civil servants
are Iiobléfor préscribed disciplinary actions and

penalties in  accordance with  prescribed

procedure. The. prescriped procedure has been

laid down in the Efficiency and Discipline Rules
2011. No procedure whatsoever has been
~adopted by the competent authorities before

’rermindﬁng the service of the appellant. In the

absence of conformi’ry'wi’rh such -rules Qnd'

procedure, the impugned penal order cannot be

held to have been nofified as a valid order. .
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That the impugned order of removal from service

" has not been comminuted to the appellant. The

same is apparent from the incorrect address of
the Opbellon’r mentioned in the impugned order.
Appellant got the information through his friend in
the first week of April 2015 and fhe.r.eof’rer'

immediately rushed to the office of respondent

No.1 and received a copy thereof.

That similarly the declining of the appeadl Ieﬁer'

dated 08.10.2015 was also not communicated 1o

the appellant. The same was sent on incorrect
address and was handed over to the appellant
on 12.11.2015. The malafide on the part of the
respondents is apparent from the impUgned order
dated 09.02.2015 and also from the letter dated
08.10.20i5.

That no notice from absence of duty, prior to the
disciplindry proceeding has been served upon
the appellant as mandated by law. The entire -
proceedings have been conducted in an exparte’
manner. Similarly, no publications in the leading
newspapers have been made to fulfill the

requirement of law.
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That the impugned order is very harsh and does

not cofnmensurofe with the gravity of oltegéd
miscqnduct On this score alone the impugned.
order is not sustainable in the eyes of law, justice
fair play and edui’ry and is liable to be interfered

with.

That the appellant seeks leave of this Honourable
Tribunal to raise additional ground at the time of

arguments.

It is, therefore mbs’r humbly prayed fhof on
acceptance of this appedal, ‘rhevimpugned order
of - removal from service dated 09.02.2015 rhdy g
very groé;i0usly bé set aside and the appellant be
reinstated in service with all back benefits.

WAV

Appellant
Through

Muhammad Asghar Khan Kundi

Dated 09.12.2015 Advocate High Court




BEFORE THE KHYBER PAKHTUNKHWA- SERVICE

TRIBUNAL
- In Ref. _
Service Appeal No. _ of 2015
Dr. Farman Ullah.........ccivcvveiniennienniencne Appellant
VERSUS
Govt, of KPK and others........... SR Respondents
AFFIDAVIT

I, Muhammad Arif S/o Muhammad Ayaz (Attorney of

~the appellant)R/ Q Masti Khan Banda Tehsil Takhk Nasrati,

Distt karak, do hereby solemnly affirm and declare that the
contents of the accompanying Appeal are true and correct to

the best of my knowledge and belief and nothing has been

- concealed from this Hon’ble Court.

D

DEP\((}NENT

CNIC # 14203-4609881-3




. BEFORE THE KHYBER PAKHTUNKHWA , SERVICE TRIBUNAL,

PESHAWAR

In Re: ,
Service Appeal No. /2015

Dr. Formon Ulloh .................................... e Appellcmf

| »VERSUS
Government of Khyber Pakhtunkhwa,
Through Secretary Health & Others............. Respondents

ADDRESSES OF PARTIES

APPELLANT:-

Dr. Farman Ullah

S/o Muhammad Altaf Hussdin,

R/0 Village Masti Khan Banda, P/O KhOjOkI Kalay
Tehsil Takht Nasrati District Karak

RESPOND ENTS:-

1. Government of Khyber Pakhtunkhwa,
- Through Secretary Health,
Civil Secretariat, Peshawar

2. - Chief Secretary,
Govt. of Khyber Pokh’runkhwo
Civil Secretariat, Peshawar

_ w\)’w&/ |
Appellan ‘

MuhammadAsghar Khan Kundi
Dated 09.12.2015 Advocate High Court

Through




GOVERNN‘EI‘JT OF NWFP
HFALTH D{"PARTMFNT

k ) Co - ; . : '....‘."/

' S ' | Dated ‘anll 09 ’)GC

C T TIEICATION .

' X SOH {EJN3-1R2008°  The ¢ Competant Aut'ribnty, i pieased to ox;a‘e‘r SR
sowing Meaieal Officers / Dental Surgeans  (BS-A7) ApRointed in- presorided . "1**"-'—‘

¥ougn NP Public Service Commission, on’ contract basis shail be deena.:j to hidie
*EN regutarized in terms of section 19 of the INWFP Civit Servants Al 1973 (T

, R
| 3 , SNV of 1973) as amended vide NWEP. Civil. Senvants 'Amendment) Ac, D
' | AWFPUAG MNo. 14 of 2005) with effect from 23.07.2006 le the date of commencem:
~fihe said.act. ' , _ R
S.No . Name/ Father's Name / Domicile . Date " of i f : Present piace »f;df.v
: ) K S Joming i Posting - -
: 1 Dr MuRammad Ishfaq S/O Malik Subha ¢ "8,03 004 | RHK.' Karr Wam FR TwnK
' Khan i D.1¥han ;
- o _Seddiq Asiam S0 Hezrat Hhars ] Rerax . Do : DHQM Warak
3. D. liaz Rehmatuliah $/0 | RP"}"“!—-I- wand [}o . “}HQL{ ;,bl;pf abafj
. 3Kk Mariat ) i
4l Lo taunanmmng Zecsiian G Hic ¢ anzi Dd‘ B T'\H‘s.; Mt’mkl ar»f“D:éirTct
L m! ”7'-: -nr"i:')‘ Y ("U??l/ Pé_w_-_t_?_r_:gn______. o _';:.“_“__ ) ——. ' N "191 ——
8.7 D Baskir Ur Renrman S0 Apdia Bhaiar 'Do ’ : ‘<C.D Fashawar
h‘narn ! Buner :
ST Arier K w-»v‘ azir SIO MORareriag ™ "_"Dr'f"' T RECTTRG AT Khal 7
: .*sz._f-z Kuan /KR Qamn  Dietrist Nowshara -
OO Bnan Uran *\nan 310 Mallk Mir Azem Bo . HMCPeshawar
WA R Kokt :
T T e mar 2sir & ’f“- Urnar Zada / 04,02.2008 - Under Euf“ u‘-r) Dir Lowc»
S INOWBhE g : . Co S
) Cr _Tzriq Abmad S/0 Juma ¥han / Mardan Do LT AMC S fhad ‘
, 5 D Mdunernsd Reza $/C Aha ! Do  ECO (H) D1 han .
I MUnanymad ! DL KRan : : P . L
: 1. Dr Shatagat AT Shah 370 Liaca: A5 2han : Do E T AFID Raalpins T
/ Peshigwar : E oo -
P ‘ 12 Dr.Robing NaZisn 0o Hussan '; 2o - RHC Landessh Lald
. . —_Muharamad / Karak i : Marwat SN
1S, - Dr. Shanen Adil 5,0 Adl Maran 7/ Kaorak De : KCD Pesharnemr .
V4. . Or lymal Si0 Moot Alam Knen / Bner i D2 ! RHC Krigzana Swa .
. 1L Dr Muhammas r.afta; Khan §/10 : O - RHC Mazt, Ciiteal
Muhammesd Derwe! .m Khar ¢ Mcro‘ ' : ;
18, Ui Sadia Ayun OfC Muhammad Ay / : i) TTMO Kuu ?“'~:T"‘ el
. Tari . ; . ’




NOTIFICATION

No.SOH (E-11)-318/2008.

GOVERNMENT OF NWFP
HEALTH DEPARTMENT

Dated April 03, 2003

The Competent authority is pleased to order

that the following Medical Officers/Dental Surgeons (BS-17) appointed in
prescribed manner through NWFP Public Service Commission, on contract
basis shall be deemed to have been regularized in terms of section 19 of
the NWFP Civil Servant Act, 1973 (NWFP of XVII of 1973) as amended
vide NWFP, Civil Servants (Amendment) Act, 2002 (NWFP Act No.IX of
2005) with effect from 23.07.2005 i.e. the date of commencement of the

said act.
S.No. | Name/Father's name/Domicile Date of | Present place of
joining posting
1) |Dr. Muhammad ishfag S/o Malik | 29.03.2004 | RHC Karri Wam FR
Subha Khan D.I.Khan Tank
2) | Dr. Saddiq Aslam S/o Hazrat Khan/ Do DHQH Karak
_|Karak S S P o
3) | Dr. ljaz Rehmatullah S/o Rehmatullah Do DHQH Abbottabad
/Lakki Marwat
4) | Dr. Muhammad Zeeshan Qazi S/o Do | RHO Manki Sharif
Qazi Muhammad Yousaf /Peshawar District Nowshera
5) | Dr. Bashir ur Rehman S/o Abdui Do KCD Peshawar
Ghaffar Khan S/o Buner \
6) |Dr. Anwar Khan Wazir S/o Do RHO Manki Sharif
Muhammad Nawaz Khan/FR Bannu District Nowshera
7) | Dr. Shafi Ullah Khan S/o Malik Mir Do HMC Peshawar
Azam Khan /FR Kohat
8) | Dr. Umar Nasir S/o Umar Zada/ Do Under EDO (H) Dir
Nowshera Lower
9) | Dr. Tarig Ahmad S/o Juma Khan So Do TMO AMC A/Abad
Mardan
10)| Dr. Muhammad Raza S/o Atta Do EDO (H) D.l.Khan
Muhammad /D.I.Khan .
11)| Dr. Shafaqat Ali Shah S/o Liagat Ali;, = Do TMO AFID
Shah /Peshawar Rawalpindi
12)| Dr. Robina Nazish D/o Hussain Do RHC Landiwah
Muhammad/Karak | Lakki Mawat
13)| D.r Shahab Adil S/o Adil Marjan/ Do KCD Peshawar
Karak
14)| Dr. Ismail S/o Noor Alam Khan/Buner Do RHC Khazana
Swat
15) Dr. Muhammad Sartaj Khan s/o Do RHC Maatul Chitral
Muhammad Darwaish Khan /Mardan
16)| Dr. Sadia Ayub D/o Muhammad Do |TMO KCD
Ayub/Tank Peshawar




(E-2)
- a” . L . - '
NS T4BC Dr Sadia Nishiar D/O Tarig Nishtar/ ! Do i CH Rehana, Haripu
; ; Pcsha-'zﬁr L '
: 16, Mumir €130 S0 Zarnan Knan/ ; Do DHQr! Margan
: Mqrr an N i
o117 o ra ur Renman Quresit SO g Do Dh"H Vierdan
: Snamsu Anreen/ Lnarogggq 3
po8e Mubaral Zeh 810 Taj Gakht Sutan/ : On O R ’Shaqgla t
. Shar :glc i ' 1
i 19, - Dr. Mammar ‘Jazah S/ Sner Ded Lo i RHC Nar Panos, Karak |
' Khan/Karak | ! o
i 20, ;' Or Muhammad Shahid Khan Khattak Dv } T™MO AMC A/ Abad i
j C S0 Gui Hamid Shan/ Bannu - oy
b2, D, Syad Murad Al Shah Binori 81O Lo : F-DD () Malakand
! : Syed Roigar Ali Shah Binori/ Malakand .
i 22, ¢ Dr. Amal Khan S/0 Bakhf amin Khan/ Lo RHQ Chumai Swat j
5. hﬁ;%wa* o !
F23.0 . Or Magma Kiatoon D70 Hussain Gul Oo P\’.GD Peshawar {
i . ¥han/ Kurrarm 2aency : I
24, DOr Farhan Paces 810 Raees Khan/ Do ' f‘H Besham, Shangla |
. Clovnlct ]
287770 Sadia Fedid Malik OIO Malt T8 RHC BadEber T
' Ctpshermmad Card/ Hadpuwr Dee,%‘awm . ';
26.  Or. Sarah Hamia O/C Harmia Haioory 56 TEH Zarghun Khe! =R |
Peshawar : ! Kehat )
TTRT. 7 Dr. Avhtag Ahmad S/0 Muhemimed 0o . CH thuzaflar Kot, t
Avub i Feshawar o -.,__.:_-_.,A.,__#.._L, Kuram Agenc
28, Dr. Agif Ullsh Krarn /0 Hag Maw=z ' Ya) : CH Jandolz FR Tank
Mhant Tank T O S
ST Farman Lian S0 Muhamma Aite! Do - RHC .vmmuz bwfltn
CHugsain/ Karak i i .
G, Or boor Rehrman SIC Mian Khan/ : Do i T Zieret Kela Se'hib,
\'\anu !O g NO\Vsnpra o ) g
o n 310 Usma Ud z‘m! Do . RHC T\IZBI‘WLJF
P { Howshera -~
7 T i CH Darta hne!’NW
] L Amarey
2 S DI Traroen B L Tran Kulei O K.mn
! i I
24 05 Whian Rais Khizn/ Do ? Cn ce;:.ufation e
el e - !
387 TDr jadia wanswo! WU Algur Ross Do CH Shamsnatos Fr
: ~han/ o aimanc . ) PP‘ Lawar .
36. ‘Tl_._\_. e Zeo Khan SI0 Munamrnad - Do Rl‘\u Burrival Y.’)’:;m-‘__—q
CKnand Buner U :
T ar. D- Jananm Ral 'O S ‘eom Ram! Buner i . Do | (‘_b_f:_ ._chq_i(_gtley "'_Jner
3. Df Wi lc.Tl-WH'IJd \H\lfd\] SIOT nj Do  Para-Mede \F\S\Itutu M

" huham mnc Khan Wazir/ FR B

A}

anny_

D-E-K”a.n._&ﬁ_._.;“(




Better Copy. ! 3

15 | Dr Sadia Nishtar D/o Tariq Nishtar/ Peshawar | Do | CH Rehana
Haripur
16 | Dr.Munir Khan S/o Zaman khan/mardan Do | DHQH Mardan
17 | Docter Zia Ur Rehman Qureshi S/o0 Shamsul | Do | DHQH Mardan
Ameen/Charsadda
18 | Dr Mubarak Zeb S/o Taj Bakht Sultan/Shangla | Do | DHQH Shangla
19 | Dr Mammar Qazafi S/o Sher Dad Khan/Karak | Do | RHC Nari
Panus, karak
20 | Dr Muhammad Shahid Khan Khattak S/o Gul | Do | TMO
Hamid Shah/Bannu AMC/Abad
21 | Dr Syed Murad Ali Shah Binori S/o Syed | Do | EDO(H)
Roidar Ali Shah Binori/Malakand Malakand .
22 | Dr Ajmal Khan S/o Bakht Zamin Khan /Swat DO | RHC Chuprial
Swat
23 |Dr Najma Khatoon D/o Hussain Gul|Do | KCD Peshawar
Khan/Kurram Agency
24 | Dr Farhan Raees S/o Raees Khan/Nowshera Do | CH Besham
. : Shangla
25 | Dr Sadia Farid Malik D/o Malik Muhammad | Do | RHC /Badaber
Farid/Haripur Peshawar
26 | Dr Sara Hamid D/o Hamid Haroon/Peshawar Do | CH Zarghuri
Khel FR Kohat
27 |Dr Ashfaq Ahmad S/o Muhammad Ayub|Do |CH  Muzaffar
Jan/Peshawar Kot Kurran
Agency
28 | Dr Asifullah Khan S/o Hag Nawaz Khan/Tank | Do | CH Jandola FR
" Tank
29 |Dr Farman Ullah S/o Muhammad Altaf| Do |RHC Marghuz
Hussain/Karak Swabi
30 | Dr Noor Rehman S/o Mian Khan/Mohmand Do | CH Ziarat Kaka
' Sahib
Nowshera
31 | Dr Murad Usman S/o Usman Ud Din/Nowshera | Do | RHC Nizampur,
~ | Nowshera
32 | Dr Waheed Ullah S/o Shafi Ullah Khan/Bannu | Do | CH Datta Khel
NW Agency
133 | Dr Uzma Haroon D/o Haroon Ur Rashid/D.l | Do | THQH  Kuladi
Khan ' D.l Khan
34 | Dr Sartaj Khan S/o Mian Rais Khan/Bunir Do | On deputation
35 |Dr Nadia Mansoor D/o Abdur Rashid | Do |CH
Khan/Mohmand Shamshatoo
. FR Peshawar
36 |Dr Sultan Zeb Khan S/o Muhammad |Do {RHC Gumbat
-Khan/Buner Kohat '
37 | Dr Janam Raj S/o Seota Ram/Buner Do [Ch  Pacha
Kallay, Bunir
38 | Dr Muhammad Ishfaq S/o0 Taj Muhammad | Do | Para-Madic
Khan Wazir/FR Bannu Institute D.I
Khan.

ks i RV
By ]




38, 1Dr Uzma Habib D/O Tej Muhammad/ { Do | Covt LR}-I Pesha\var 3
{- i Mohmand : - . R .‘ i
' 40. 1 Dr. Khurshid ATl 70 baln Munammar* i Do - - l CH Mauanl Peon 3‘:Ici'
P ' Malil/ Mansehra g : .
|41 Dr Neelofar Khan /0 Ali Khan/ FR Bannu Co _’ THQH Mtrah Mrranshuh A
42. ;Ui iftiknar Ahmaa Khan S0 Abdur .¢ Do i RHC. Bartagram ﬁ_ P
Raf_lq Khan/ Mohmand ‘» f Charsaddate = {1
: 43. " Dr. Syed Sarwar Shah /0 Muzammil B~ { Govt: LRH F‘eshawar:'ﬁ'
! _Shah/ Mehinana j :
i 44, 7 Dr. Kaleem Ullah S/3 Sher Qadary/ ¢ Do - [CH Nawagai Bajuar R
e Bajuar SO SO, .|
46, O Mubdmmad Shahig Khan i ! Do | !*Hc,Chowki Mdnschra
* Tahmas Khan/ Mancehra ‘ )
46.  Dr. rwvyar Suitana D/O Juma Khan/ | Do 1 RHC Kot Naﬂb Uﬂah
+ Hariour . ; i Hanpur '
SE"RETARY Ht:ALTH
QOFFICE OF THE DIRECTOR GENERAL HEAI _TH SERVICES NWEP: PESHAWAR
~No,_13 19-1400 :ADD Datt.(l Pum\mr th» '1 .. "U7 "UUb

Copy ot the anove is torwarded to thar .,

01, Prncipal KCD Peshawar, .
N2 S5 Sovi: LR HMO Peshawar, :
G3. . ni&s DHQHs Mardan, Shangle and “arak .
04. DHS FATA NWFP, Peshawar. : N
0%  EDOs (Heazith) Pesna\n/ar Nowshera,. Charsagda, Marcian Swabs Kararf
- D1iKhan, Kohat, Ranny, Hanpu' Ch:rral Mansehra !?mer SWaf Shanqla
Malakand ahd Lakki Marwa‘
06. Agency Surgeons Bajuar, Kurrain; 2nd Miranshanh,
- 07. Agency Surgeons FR Peshawar/ Kohat, Tankl D I Khan
g, Accountant General +AES Pdshaway. } L
08, D.A.Os Nowshera, Charsadda, Meraan, kwab: f\arak D1 Knan f\ohat
Bannu, Hanpur, Cn:tral Ma-“e»h:a Buner Swat Shangia Ma}akand. ar
Lakki Manwat, {
0. AAQ: Bajuar. Kurram Miransol:.h FR Mool |gsvar/!(utzat, Qnd.T?nk/‘Q:'nf‘:hd‘n .
1. Al c‘ccrors concerned. . o

For;ntormanon and necessary acton. ~
] i g

(OR. MA/NZAR ARWAR KTy /

ASSISTANT DIRECTOR (DENTIS o

' DAHS NWFF‘ PESHAWAR ﬁ
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- Better Co %
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39 | Dr Uzma Habib D/o Taj Muhammad/Mohmand | Do | Govt LRH
Peshawar _
40 | Dr. Khurshid Ali S/o Sain Muhammad | Do | CH Mattani,
Malik/Mansehra Peshawar .
41 | Dr Nelofer Khan D/o Ali Khan/FR Bannu Do | THQH Mir Ali
' Miran Shah
42 | Dr Iftikhar Ahmad Khan S/o Abdur Raziq | Do |RHC
Khan/Mohmand Battagram,
. Charsadda
43 |Dr Syed Sarwar Shah S/o Muzammil | Do | Govt.LRH
Shah/Mohmand Peshawar
44 | Dr Kaleem Ullah S/o Sher Qadam/Bajuar Do |CH  Nawagai
Bajuar
45 | Dr Muhammad Shahid Khan S/o Tehmas | Do | RHC Choki,
Khan/Mansehra Mansehra
46 | Dr Nayyar Sultana D/o Juma Khan/Haripur DO | RHQ Kot
Najibullah,
Haripur
SECRETARY HEALTH

Office of the director General health Service NWFP Peshawar

No. 1319-1400 ADD

Copy of the above is forwarded to the:-

01.

Principal KCD Peshawar

02. MSs Govt: LRH/HMC Peshawar

Dated Peshawar the 19/07/2008

03. MSs DHQHs Mardan, Shangla and Karak
04. DHS FATA NWFP, Peshawar
05. EDOs (Health) Peshawar, Nowshara, . Charsadda,
Mardan,Swabi Karak, D.i.Khan, Kohat Bannu Haripur,
s hitral Mansehra, Buner, Swat, Shangiz, Maiakenz and
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For information and necessary action.
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.. IN'THE COURT OF TARI(; PERVEZ BLOCH,
w22 Additional Sessions Judge, Karak

at Takht-e-Nasrati, « C
. gz ' B%\él .
" Sessions Case No...............54/2 of 2007. @
_ Date of institution... ...................04.10.2007.
- Date of decision... ... .. .. ............02.08.2008
' The State.......
| Through Qaisar Igbal............... (Conwplailzatit)
. , AR + Versus...... |
Shaulkat Fayyaz,

: Muh:ammad Ayaz sons of Shalozan,

Farmanullah son of Muhammad Altaf Hussain, |

Muhcmmad A ltaf f-]u&sain son of Mir Bad Shah. -

.Hafec zullah son éf Umar Hayat and

: Kh‘ali/ ur Rehman son of Gul Sahib Khan all resident of village
: f-{aydar Khel, Masti Khan Banda, Tehsil Takhti Nasral:'i District

3
s,
6.

“Barak ..o (Aeeused Facing Trial)
' Case FIR NO.203 dated 26.10.2006,
: - U/s 302/324/1 48/] 49 PPC,
Police Station Takht-e-Nasraii D('si'ricf Karak.

JUDGMENT:

This judgment of mine is about to 1ix up the fatc of the accused
-\ \facing trial, charged under section 302/324/148/149 PPC, vide case FIR
~ No. 203 dated 26.10.2006, police-station Takht-c-Nasrati.

The FIR read thus;

“The compli, in column No.2, Mr. Qaisar Iqbal, who did appcar alongwith
Pl . :

Jeone Umar Hayat'son of Sharbat Khan, Amir Jamal son of Umar Khan -




[
g ,r Pl _m.n....‘-..--Sra‘e versus Khaleel ur Rehnian eic' v ~o~. TS RIS e e s ‘
‘ S EISs Ahaleel ur Rehuman eic »

T 'g"ﬁres‘liiex’{t‘ of the same VJ]laée d1d appear m pohce s&honTalkht-e-I\/I’;sratl*ﬂ"? » w‘
and neponed the incident ina way th"zt on the day, the mc:dent did take - :_ ;‘i
(place i.e. on 26.10. 2006 around at 12 50 hours, they were sitting in the N m-- oy
- house of one Raﬁque ur Rehman meanwhlle they did hea1 bang of fi nng /;:.-, 1 lvﬂ
-therefore the complt alongthh Umar Hayat and Amir Jamal, his counsel . 4“; X, q

G .aforementxoned did come out off the house and dld catch sight of one ‘ y
Y Shaul:at Fayyaz Myhammad Ayaz sons of Shalozan, Muhammad Aitaf son 5 g
- -1of Mir Bad Shah, Hafeez son of Umar Hayat Khalil ur Rehman son of Gul _ ‘ é
4‘ ;Sahlb Khan and- Farman son of Muhammad Altaf r/o Masti Khan- Banda, r E

) 5v_vﬂh._.o Were armed with topaks, at the Highway, close to the house of Rafique - :
u}:"Rehman, where the complainants party was sitting. No sooner, the “ "
_ - S , aéeu's;ed ‘ oany did catch sight of the’ complainants, they opened up * zr,, }.

:k- I m’dl.scnmmate firi rmg upon the compit party th’lt made them rush back into ?
' ' o ; the house of Rafique ur Rehman. The complt alongwith the deceascd Abdur

. Rashecd the paternal uncle of the complt rushed back: into the house of

.y .
- . I.

o : - Raf' que Rehman The complt in order to see if the accused were there

-

" . N "l i

" outsnde the house they digd 1alse themselves over the wall. No sooner they

B!

-,

“
)
t

.

~
P Pty

c

’ ,<_d__gd it, .the accused Sl1aukat Fayyaz, Muhammad Ayaz sons of Shalozan,

'Altaf son of Mir Bad Shah, Hafeez son of Umar Hayat and Khalil ur

SRy el s
S

Rehman son of Gul Sahib Khan opened up firing at Abdur Rasheed, one of

\, thc eomplamants and it was thc fire shot of accuscd Shaukat FFayyaz son of ?

- .'5' P ;

Shalozan tat the deceased Abdur Rasheed did get in the forehead. After }’ .

& ' ‘ M - !

Q the incident, all the aceused did ke Tee off Uhe place ol'incident. i i
LR . ) [

. . . . ] . ’.A_ .!- 1

“The scene of incident apart from the complt, was witnessed by the T ‘:’

- 8

\Jr\men, aforementxoned Dispute over women folk was descrlbed as motive 2 i
N g

i ‘:f'- . s 8

« T ! * ) i ‘:“ ’

"C".‘! ' : Q’ o g

"7"‘-: f




S tumames- . i State Versus fxi:ai.el ur Rebman etc- > —wem <= ae- ™ -

3 - {; {""’p . J‘,’ w - .‘ . "3‘ -
: S for ;f}}‘? commtsswn of the offence All the - accus'ed -were earhcr charged -
:."‘_‘S..' {, R ?-.' :1‘ P Mw T o ¢ N—MJ e

AT undet secnon 324/148/149 PPC at 14. 35 hours, but owmg to the death of \ 8

v
“ ...

e e \ the v1ct1m Abdur Rashecd the same day at 20740 liours, all the accused . l
Ban o TUSR sl S .S
S wereﬂcharged ws 302/324/148/149 PPC, hence the FIR. . S

:,4;,.

Lt 7" Later on ‘the challan was put in court under section 173 Cr.PC

‘against the accused facing trial. Slimmons to the accused was issued and

! -~
, ’ "

L ) upon thexr attendance the court did supply copies to them u/s 265- CCrPC,
5 and fran_aed the charge thete agamst u/s 26>—D Cr. PC and since, they didn’t -
PO . Jee T K ¢

©

plead gunlty in the ‘case that’s why, the prosecutlon was accorded the

Ty - .«\. ‘u';
’

o “; - Opportumty of leadmg evidence there agamst u/s 265-F CrPC for, it was -
. . ¢ .‘"é»’."."'. a ¢ f~ Te ot
IR \ oL the hablhty of the complt party to prove the case aoamst the accused facing
CROTELTA wtnal under Acticle 304 r/w Article 117 of the Q'uloon-e ~Shahadat 1984. In
; e Trey .

thxs context the plosecutlon did come out W1th the eleven’ w1tnesses The

.

. 'drqx of the evidence of the prosecution, in verbaum, is as under:-

,rf;; e e PW 1, Noor Aslam, says that he was atmched to Reporting Centre,

EDEE KDA Hospital Karah Aller mcdlcal c\amm'ulon of the m;urcd the doctor
e ) '-‘:.* ) : .

e t-., R handed over to him thc blood stained garments Wthh he produccd before

lheI O in the police st.xllon The memo in thls 1cspcct is ExPW 1/ L.

\_ ""? e" s

-‘t ‘

) ::"‘-r"’-,": Muhammad Gham ASI dsd appear as PW-2. St'lted that durmg

l", -

s those days he was posted as ASI in police station Takht- -Nasran On the -

'."’3 - ‘
.

day of occutrence, one Qansar fqbal son of Fojdar Khan did appear in the

pohce station at 14.15 hours and reporied the matter to h1m ‘which he dxd

-

;;'&

take down and recorded it mto FIR No. 203 dated 26.10. 2006 police station

r f

-~

.

it e Ik S »
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"-?{ﬁ?’””?"‘;.k-;,-"_infonhed through Jamll Khan from Peshawar that the mjured Abdur 7, +

T L RO - s i " [ {;“ i
TS o PR I

AR Rasheed drd breathe hrs last so sectioni 302 PPC was added,by him in the ’ ‘S; if
A - =y

T, FIR and the report in thrs respect is ExPW 2/1 1)

. .':“ - . ,' " N L ,; “!

. T . . f‘,’.’ i ) . o “1,

L. N $ D Mehmood Khan SHO PW-3 had submltted complete challan in the . é;f‘f

‘".:". ‘~:\.:‘ s " h"‘:!« ’4 " e R ' X T . "a:l':'.t
e case agarnst the accused T "3 ;%'

. . : N . . . §

| : = ‘ . ; NESA Naeemullah ASI d1d~appear as PW-4 He is margmal w1tness to the 05}; }
/A . :;_,‘ A . 2 '!'.r:_*” o K3
H » ¥ . e ”o £ .;l ’.‘
! CoE T Ty recovery memo- E}\PW 4/1 Vlde whrch the IO 1ecovexed eight empties of Rl Z
: A ’ . 3, : ) ,I.]

‘. . 762 bore from the placcs of accused during the spot mspectron The B ¥ |

o emﬁhes are P-1. the 1.0 prepared the memo and sealed the same into a
B {. .

s . H
Vo "

A parcel The I.O bad also taken mto hrs custody one shot gun 12 bore No.

o .« 114402 P-2 alongwrth handoher contauung 14 live cartrldoes P~3 He d1d
. B ’ . . al‘slo*recover five empnes of 12 bore from the place accorded o accused.
N 3 E
x z ' Shaukat Fayyaz one' kalakove with fixed charger and one spare charger
) - ’ ’ : oo ‘: contalnln,g 45 rounds from accused’ Muhammad Ayaz v1de case FIR No.

Y
b

S 205 dated 26.10. 2006 under section 13 AO. Slmllarly one Kalashmkov No. ~

.. LS A56 l 1947442 with fi xed chargcr and one sparc charger contammg 9 live

v rounds havmo been thrown away by accused Farrnanullah vide case FIR

No 206 dated 26 10. 2006 u/s 13 AO police statron Takht-e-Nasrati, .

’
»

produced by Amir Khaum Khan SIIO taken into possession as prool'" of the

N '§>‘ ¢

- occurrence through recovery memo and sealed the same into separate
i 3 i, “ af ’
. parccls vide.memo E‘(PW 2/4 .

S ,O_n‘the same day,’

‘the complt Qarsar Igbal son. of FO_]dal' Khan had

y\\\\ produced one Suzaki Motorcar bearing registration No,

‘.I L3

7839, Islamabad, in

black wrth keéys and reglstratron and showed that the accused had come to




N 4

-~ U = .o
2 Slme versus Ahaleel ur Relmmn etc: o e -3 . e

DR 2N e R v . »

‘ occurrence The car was taken mto posscsswn vide ExPW 4/3. Similarly,

.
N~
. T -~ P . .
.A‘.

he’ 1s also margtnal witness to the recovery memo v1de which the 1.0 had
wer 37

-

. taken- into his possession blood" stained carth P-4, during the spot

BRI X 1nspect10n The memo is E\{PW 4/4 . o :%

i ” ' S . In the same‘manner constable Noor Aslam No. 374 had brought a }ii
Lo Lt e L v

. v . T . ’ qan‘;ees w1th blood stained P-5, belongmg to deceased Abdur Rasheed sent ' : :

b - “ i v“a‘~ S ’ " ¥

. ’_t o by .thc doctor from cml hospltal Karak The I1.O did take the same into his . '1 i ;

L 1‘ ; cusrtdewdc memo, ExPW 1/1 ' . : 1'7‘

' i - -.ﬂ :. On 05.11. 2006 accused Faimanu‘llah .produced a rcgastratlon copy of R “ i

’ L '.: . t:he”'rln‘o'tor in - questlon which was aheady taken ‘by the pollce mto E . er ;

~possessxon The memo is ExPW als. - . ;iL A

, T . -

iy W Amlr Khatim (th SHO) did appear as PW 5. Stated that he was on

-
s
.

.
ks
s
)

L o alongw1th DB, shot gun and 14 live cartrldcres in a bandolier and five

3

ap

< '. P - Ad l‘ l 4

. «  * gusht \yhen he did get mformatlon through wireless abut the occurrence. He e j

' ,,1,_)‘! . C :“J- h..",' - . . - . ' E :‘1" i

’ a, - rushcd.to the spot_near Gardi Banda cum Lawaghar Algada. There he' J‘ .I ,3

* T . ’ WY * . ’ . 1 ; : :

. ¥ 47 i

. ST rccewcd further mfm mation that i m Lawaghar Algada, firing was going on H ; 1

| R ’betwcen the parties; so he approached there. He arrested Shaukat Fayya7 i;{ é
: " ! ' '. e " “e S ? § -
"

cmptws of the same bore. He also ar rcstcd accused Muhammad Ayaz with *

RS “ ,

[ 4 S

’ 222 bo're kalakov alongwith fixed charoer and onge spare charger containing Rl
. % i

. A0 TR

— R 1
, 45 lounds and accused F¥ armanullah had tluown away hig Kalashnikov with }.;{
. .ol
.- »

N
R
«
.
T b s

by B e
i St

rccovered were sealed into g p’lrcc! and mulasﬂ!.u in lhlS respect was drafted

LS
™
3

et
2V T

&% ,and was sent to pollcc statlon for the rcmstntlon of the case. Both the
_‘ v oA, . 7 .

aem

5

u‘,.

0

k3

ha TP 4 %)

accused alongw1th the weapons, rccovered were handed over to the 1.O for

‘Vr‘l
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* ., Dr Muhammad Klnhd Mcdrcai Officer, Khyber Medical College ¥ o
= 4‘-"' ! : ik
S X d1d appear as PW 6. Stated. that on 28.10.2006 at 07.00 P.M he had - 'E,

conducted autopsy on the dead body of Abdur Rasheed son of Ghaz: A

.,.‘\',1-

Marjan r/o Gardi Banda DlStIlCt Karak and found the followmg

Ny

FXTIIRNAL APPEARANCE. ~ '~ o .

ey, _;..iv it _

Condmon of subject A young ‘maly wearing shalwar of blue colour PML . 3
'-(. , PR
B {" -'l:' + LY. . M ' . -,';.e
\started developmc_ AP " t . T
.f . :' ve *
i Entry wound on the fronL of skull 1X I C M in size. 02 CM above the »o X
(R S . S Lo
‘l[ Pt ,: rlght eye 02 C.M from mldlme - . . B
’I-"' b .". ‘.:«;‘.~ ". :' h. u ‘ ' " ' '."’ E
. . I . ‘. . M 2
| Ny Ex1t wound on the left side of sl\ull 2 X 3 c.m. in size behind the left ear 2 - [
i ALY RN .. i
e E T T * .‘ ) o
't T, ' CMand from mldlmc 07CM : ' ' J
: ; . . , : ‘ ‘. LT ) 3
Lol T T Cramum and Spinal Cord. CoL ' .
: - T o s . f :“ L N ’ - ' ’ i
. i K o T e . . v . : 1"
: Ve Scalp, skull . II‘lJUI‘Cd. - * Membranes and brain...... Injured . g
. \‘*‘.. . 1. : ,...‘-,Q ) . . . N - _."
' Tt Abdomen Stomach - Empty., R N V : ?':"
‘ . Muscles Bones Jomts ’ . . C o
. - *Sku[l Fractured. - , B
\ .‘REMARKS L L R
N ’ 5
L In hlS oplmon the deceased died due to injury to the bram duc to fire- 5
I W
c‘:ﬁ , ' o
., Larm, I have handed over the dead body, P M 1eport to the pohce Y
- R N ’ ’ gf .
Probable tlme between mjury ‘and death: Hospntahzed ) ;}5% )
"".'(-x . oo . ,4{." .
Becween death and PM. 2-5 hours. : e o . g
v ..-3'.‘- - 3 : - . -. . “.-\:: ¢
s i
. it
4: . . """%}',‘

ﬁtﬁ"‘ e

Enamine: G g & -t

£ gk oty
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. Dr. Gul Sher Khan did uppcur as PW-7. He on, 26. 10.200(} at U1.45 ' n)
hours had examined Abdur Rashecd so of Ghazi Marjan and found the. ' : ;,
A‘..
. g e 'following, . R
©, 7 4. Injuriest-. . AR P
* !.. ‘.- '-' .' . - - , ) .o ." l‘:“
" Fire arm‘injury to the head. c ;:,;‘
. Lt . . - s o ~=t
2ot "', Patxent deeply unconscxous w1th blood stamed clothus: £
- PP S v ‘ A\
;’, ~$ : . | :
. An entry wound 0 5 X O S c.m. on the right side foxche'xd : .
. ™ R = R B Y3 -
R E\xt wound I XL 5 C.ms. over the leﬁ temporal region bleeding form both ' '
g AR wounds o t. el
‘.‘.. '.% . H Y N . - . , ! . E:
- - e -~ M A B
e .',_‘: Nature of mjury Dangerous ' ) b
> K ‘.“:' ' o \v.;,‘ * ) L . ~;
\{‘ Vet Probable duratlon of mjury Wlth,m '/z hours. . .o ; }
; R Kmd ofweapon Fire arm 1mury . Colft
R The patient'was referred to Peshawar on 26.10.2( 06 at 02.15 hours. His 1
T : 2
. P (. * vl N . . R - WP ‘!
RS ,3. report is ExPM/1. " J "
SN P ' .- PW-7(A) is also the statement of Dr. Gul Sher Khan wherein he ‘ ' S §! 4,
. =. . stated that he belongs to Domail, District Bannu and he is Wazir by caste. i
~ - e 4 Ty » * ‘ $7
Y He kne\v Awal Khan because he had to attend his offence in connection of - ;9.
K A . . K . ) HE
v e e : .. ' . . 11 ‘]
LA MLC durnng his stay He admmed it correct that (e victim had produced : 4
S I , . - ! ?‘:
before h1m by the local pohee alongwnth the i m)my iheet for examination..” - i AL
ot
PW—S Islam Bad Shah had ldentlﬁed the: dead body of Abdur - { .
Rasheed, deceased, beforc the doctor at the time of ‘post mortem O {
‘3 Y |
i {
e\ammauon at mortuary KMC Peshawar : ' L ‘E
.. - ! -~ "{;.}
’ 4
Qa:sar Iqbal (Complamant) d1d appear as PW-9. Stated that the = * | E
- *_. N - b
deceased was hlS nephew. On the day of occurrece, he alongwith Amir . o -
mal and Umar Hayat wcere sutmg in th01r huJ a. Hls brother Zaib ur b
T ‘ {0
. N . 4
P . H
- -‘ .
. t

g - +
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Mate versis Khaleel ior Rehman etc .

off. They reached the house of R'tﬁq ur Rehmna at 12 50 p m. lhey wer

T, P
TR L
’, .‘.‘*- A -

vy ' srt‘mg in the said housc whcn they heard the bang of fire shols They went
\
out of the house to see as (o wlwt was happened. 'l'hcy saw necar the

S ’
1

htghway, in front of thetr housc, Shaul\at l“ayyaA Muhammad Ayaa sons of:

e . -
w"‘ ¢

; Shalozan, Hafeezullah 50 of Um’ll‘ Hayat Muhammad Altaf son of Mir Bad

Shah Khalll ur- Rehman sonof Gul Sahtb Khan and Farmanullah son of

J." 0

‘ ‘:,dtd start ﬁrmg at them and.in order to save themselves, the complt-party did"

Rasheed did also cnter the house of Raﬁq ur Rehman and climbed over the _

‘ L .krtchen to see as to what was gomg on: They also did chmb on a cot to

: i '. ’, :’ rrro;utor the actmttes of the accused. Shauk 1t I"ayyaz and other accused.

' : = ‘t:tred at them and Abdur Rasheed: Abdur Rasl eed was hit with the fire shot

X ‘° ; ' ) ~ o} aocused Shaukat Fayyaz and fell down wh sreas the accused did flee off

t . f"v Lo =_. ’ the spot. The mjnred Abdur Rasheed was 'pla' cd on a cot and handed over
RS Tl “1 . .

te 'l;'“ T htm to other relatnves to. takc him to hOSpll d for treatment, whereas: the’

‘.,._c'omplt alongwith Mir‘Jamal and Umar,I-Ia)»at did start for report. They

stratght went to the pohce station for lodgmg the report. Near Emarki, they

4
a..‘,

boarded a datson and ‘reached to the poltce station. He lodged the report in

uf .
n“ ."‘ . . . ..
B

the pohcc statron at. 02.15 p. m. Hrs report was taken down read over to htm

T - ’
'~Qi -

and he srgned 1t in token of its correctness Tl ¢ report is EAPW 9/ l At the

,At .
-

ttme of report er Jamal and Umar Hayat wcre also there wrth h1m SHO

“,

Altaf whrle rna.kmg firing. They, the accused on seemg the complt party, :

run' towards the housc of Raﬁq ur’ Rehman and” entered therem Abdur

- ; . "‘""‘-'“."\..:
A - “"‘“‘F" "'“ i
i‘

e RN ] :«..;M‘s S S . ..“""
[ U S -9-,- t g P i : % W LI Ko - i ”‘J‘ v "’" *.:A
A * Reh:nan was to go out of thc country, the sccond day Hc went to to the W
. . » "(, o P N A
' ’ié' T
housc of Rafi q ur Rehman who is btolhor of Zaib ur Rehman, to sec him RAEAY's
R
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AT
stained earth from the place of deceased. The L.O) did also recover cmpties,

" spot. gx}d the site. plan-was p'tepafed at.their ins-ance. The 1.0 took blood @ '
¢
3
. . . N . . ‘ﬂ
; ~eight in number, from the place of accused. He | ad handed over the suzaki

car, to the police alongwith its registration. He ¢ ar ged the accused for the

.
LA

2

R commjssmn of the offence. L,

- - - Mn Jamal did appear as PW- 10 Stated th.:t on the day of occurrence

v

- Qalsar Iqbal (complt) Umar H':y'\t and other village people were snttmg in

llu.u hun.l It was aboul 12.30 p.. ML.meuIe Oaisadr 1gbal stated that his

brothet Zaxb ur Rehman was leaving for Islamatad tomorrow and he want

»®

o . L . to see hxm off. He and Umar Hayat also accompamed him to thc house of

- B L : " "

e Raﬁq ur Rehm'm who 1s the brother of Zalbur R' hman. They did sit in the

. a e <
L PR . »

A h0use for a while at 12.40 /45 p.m. when they heurd the report of firing and

Y

S
NS "t’. ’
4
~
-
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a

pow !

. - ;!
epd Rl T T
AR

‘., they rushed towards the gate of the house of R: tiq ur Rehman They sae

P

N
“r
.
e P p——

. from the gate that Shaukat Fayyaz, Muhammad Ayaz, Hafeez Altaf Khalil

-

IR f- and Farmanullah were smmg towards the south of'the, house ata dlstance of

-
o, B . - . +

. ) . [P S A

-
-~

ev about 125 paces No sooner they saw the complt party, the accused dld

3 .
e ¥ n - *

' start ﬁrmg at them The complt party did run tows rds the house foi]owed by

et
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A
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e Abdur Rasheed deceased They chmed over a cot near the southern wall of

. ’ Rl

1

.
(RPN

.
: et =i = At Pt s AP W e -

the house wheleas Abdur Rasheed dld climb over a small kltchen havmg

:.‘v_

N

L [

helght of 4 feet 6 inches to see as to what -was happening outside. ' f '
: _— f
Meanwhlle all the accused fired again mcludu g Shaukat l“ayyaa, w1th ) i

' x

whose fire the deceased Abdur Rahseed got hit an f ell down on the roof of

]
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-
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Sm‘lc versus Kiudeel ur Rclmu_u_:‘ﬂg ’
datson anid reached the policg station at 02.15 p.‘m. The complt Qaisar Igbal
.reported. the n_wttér. His report was taken down and read over to him who
after adnﬁtting it correct, signed the same. Then thcy came back to their

viliage. The police arrived af the spot z;t 03.30 p.m. and recorded the}r
statements on the spot. The police did_ also preparc_the site plan at their
instance and recovered blood stained (rom above and below the kitchen. § le
charged the accused for the offence.

Mir Atlas Kh:}ll SLedid appenr us PW-11. Ve was present in (he
Algada Lawaghar on the day of occurrence in connection with the
investigation in case FIR NO, Z(jtl, 205 and 206 u/s 13 AO that the copy ol

FIR was received to him through constable Amal Janan No. 190. He started

to the spot alongw1th other police party. On the spot, complt alongwith the .

eye W1tnesses was present. He prepared the site plan ExPB at their instance.
From the place of deceased he collected blood stained earth vide ExXPW 4/4.
ﬁe also recovered 8 empties from the place of accused vide memo ExPW
4/1. He was presented a suzaki car No. B-7839 Islamabad with its keys. He
~preparec.l. the recovery.memc') which is EXPW 4/3. He had already arrested
- accused Shaukat Fayyaz and Mulammad Ayaz in the said. 13 AO,

v

therefore, he also arrested the accused in the present case vide card of arrest

" ExPW 11/1. Amir Khatim SHO had harided over to him a kalakov 222 bore
with fixed charger and one spare charger confaining 45 rounds and a DB
shot gun bearing No. 114402 alongwith a tandolier containing 14

cartridges and five empties, stating that these have been recovered from

NE ]

- ———r
R, —-—

.- . =T . e it

g e - ——

i




riieamma —a

) . i r—— . qu-c‘?, - e PR s ""A‘f s
wafp-—

- s -~
. '{o, > -

wh:lc running away from the spat=Alt the three we pom WCIe lulwn into

v ° Y e ¢

custody vide l’CCOVCly mcmo E\PW 4/2 He :ccorded the statcments of

<

' SR PWs u/s 161 Cr. PC He a!so searchedthe liouses of the accused. He

R . -~x4, \_ . .
- . - .

e ploduced the arresled accuscd beforc lhc count and obtamed custodv

K « -
- .

for

Yt

N ’ qamees with blood stamed belongmg to deceas.d sent by the d(;ctor which
L y i .' ‘he d1d take into possession vncic rccovcry men o EXPW 1/}. He recorded

L ~';..? R the staiements of arrested accused u/s 161 Cr *C. Subsequently. accused
Lo - Altaf; Farmanullab, lldieezuilah dzd appear b-:tore "him and he arrested
a ': “ . th;r‘-l{ta»c:cordlngly ;’lde ExPwW 11/7 Falmanu]hh qccused did produce the

rcglstranon documcnts of the car which_he alsc ook into. possession vide
b . N - . ‘A

- . € e
- -

A EXPW 4/5. He obtamcd custody for the accused. He received medical

report through Abdul Latif 1€, having been sen by the doctor from KMC

1

""-Peshawar. He recorded the statements of fonﬁal witnesses. He also axrested

accuscd Khalil and 1ssucd his card of arrest FxP'W 11/3, after his BBA

w7 -

petitlon was tumed down He had sent the blood stamed garments empties

~

- .

' and weapons to the FSL for analy51s and leport and thc rcport t_hereof was
e

E\PW 11/4 was received by him. The apphcal ions to the laboratory are
‘} . ' N o ]

E\PW 11/6 and’ E\PW 11/7 he also obtamcc warrants w/s 204 Cr.PC

~ 0,

’\ aoamst accused Altaf Farrnanullah Hafeez and Khalll HIS applicationis

v.»
'

- 7,

E‘{PW 11/8 Aﬁel completlon of mvestlgatlon he did hand over the file to

RS
—i S GoR

.
P bl . - +
PRI AN N H .
Ll ..

-3 contammg 9 rounds havmv been. thrown aW' cy by accused I"armanullahf

L)

~

O thcm On 27.10. 2006 Noor Aslam constable No. 374 did produce one -
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X&x 2006 SCMR 1637 ntled At(mIIaIz Khan am' others vs. ‘Mst. Surraya

State versus Khaleel ur Relmmarn elc

After the closure of the evidence of the pi osecutxon the statement of

i» accused u/s 342 Cr.PC were taken down The accused demed the

comm1sswn of the offence and they ctanmed themselves to bei 1nnocent.
Smce in thlS case,_no defence evxdcn« e was rccorded therefore,
the court u/s 265 G (1) Cr PC heard the SPP for the state assisted by private

counsel for the complt ﬁrst

The counscl for thc complt summmg up the i case did say that the

mctdent dxd take place on 26.10.2006 at. 12.50 | ours and it was reported to
the pol:cc the same day at 14.15 hours and th: l-IR was :chalked out the
‘. same .day at 14.35 hours Imually, the accused f 1cm0 trial were charged u/s
| V" 324/148/ 149 PPC but since the same day arour d at 20.00 p m.-the injured

R Abdur Rasheed had dlCd thats why, sectlon 02 PPC was added in the

F IR To the said counsel it was a prompt repo:* that dldn t leave room for

: medltanon, consultation and faise i.mplicati m. It was. a day light

¢

«'occui'rence. Since, the parties do come off the same vicinity, that’s why,

there was no question of misidentification. The accused have been directly
chargcd by name and’ the compll/ prosccul on had proved the case,
. therefore, sought for the conviction of the accusi:d facing trial. In support of

" his a:gumcnls the counscl for the complt did place his relianee on worlly

‘ case laws reported in;

o

NLR J 994 Crmmml 354 titled Habzbullah vs. ihe state

2006 SCMR 1 85 7 titled Muhainmad Ehsan vs. [I:e state .

Parveen. )

LD 2006 Peslmwar ]80 tttled Imz Klmn vs APA BARRA, Peshawar
“d another. ' . .o ;
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"2_00ﬁ ICLC 282..1itle(!‘Dill)(:f Khan vs. Talizar Khan and others.

20b7 SbMR 324, titled M whanmmad Javaid vs. The state.

Ed

1 997 SCMR 1296 tltled Avaz Ali Shah vs. The state.

' 2004 PCr LI' 1 710 Oueita. tttle(IAztmllalz and another vs. T he state
. 'PLD ‘2-002 Peshawar 21 t:t!e(l Han Din Mulmmmad VS. Mst Hmm Btbl
S o ~. , aniyl E:)t{{:ers. ' ) ,
. ' . B Contra thereto; the counsel f.or the accused facing trial, in reply, did
. i ’; : 'sa(y tilat the accused havc, falsely been implicated in the case. The incident
. ‘. i ; | dld;’t take place in a way the complt has deplctcd and portrayed it. Therc is
T, t; " no clue hmt or s:gn of the inv olvement of the accused with the commlssmn
) 8 ‘ e "of thc offence Thc whofe of the story of the prosecutlon seems to be
: ' - ’ "cénc"o'ct"ed.' To the sald counsel the accused are innocent persons and the
S complt party has falsely implicated them in the «ase. Given reference of the
' s Jsute' plan, the colfnse]-fox" the accl;sécl facing tri: |, did say that when all the -

. " L co’inplts.incl‘uding the deceased were in the'hot se, how was it poss.ible for

- ¢

S o the accuscd to have attemptcd at the lwcs ot the complt including the life of

. the dccedscd and most cspecially, as admilted b:- the counscl_ for thc complt
:. - : . i ? o ‘ R

"Q'.

lhat there is no motxvc-for the commission ¢f the.offence. To the said

) counsel all the accused havc talscly been implicated in the case and the

‘.l-.)\
w7

complt has falled %o establish the puilt of the act used facmg trial, therefore,

place hlS reliance on worthy case laws reported. in; !

2007 SCMR 486 llrle(I Akbar AI: Vs. The smte "

sought for the acquittal of the accused. In support of his arguments, he did.

2 D 2007 Supreme Court ( 37, t:t[ed Abdul Msueea' VS. Mu!azmr Hussain

N -

PR

-
Fa-

’
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I 995 SCMR 1730, mled Rzaz Mas:h alias Mithoo vs. I‘Ire state.

-l»

5

2001 SCMR 50, txtled Mumr Almmd a[ms thm vs. 1' he state.

‘,' . _4. 1995 SC}WR 127 mled Mehmood Almmd and three otlzers vs. The stafe. .

2007SCIWR 1427, Dr. I?rar u! Hna VS, Muhnmmnd F ayyaz (md another.

z.
-c-'- %

: fIn thc wake of hcarmg both the counse\ for the partles, the court, by

. et :

ftself has had a Iook ét the record ‘
=0 "\ u: ‘f- )

) e Snnce 1t was - thc prosccutlon who had undertaken the burden to

-‘r

provc }hc gunlt of the accused facmg trial, u/s 304 PPC r/w Article 117 of’

- diale VeErsus Asqigel ur enmarn eic .. — " . -
. g : e aty D o
- ‘,’ [ Sen Iz ) . Y :'“ ’
! R THE T TR
200( SC!WR 1846, 'Lal lean vs. .T he state. ,

} 0 : 1;Cjzeln(fon-e-Shahadat 1984 thcreforc, the prosecution did gct along with
— w ,, c,leven;n w1t‘ncsscs coo o .
o g : " i The complt u; the FIR, had assailed that, by the time;'thei.incidcnt i
v ,: o cid,take place it was complt and the deceased Abdur Rasheed .with two
. A . b .
-, u .y wgncsses 1.e. Umar Hayat a and Amir J amal his cousins, at the house of orie .
. A- .. Z} Ra;'lq ur Rehman The complt alsc said that lthey were sitting inside the

ouse When they hedrd the bang of ﬁres outside the house of Rafiq ur

\ g3 (.9 RN -
Rchman they were sntmc m, they did'step out of the house and have had a
R N

look at thc accused f’\cmg wial. No sooner they did cast their eyes upon

A,
.
rx‘ r

them fhc accused ﬁred at them and they did get inside the house in order to

‘.-’ . L Kl

. save thcmsclch The FIR docs réveal l‘hnt whén the incident did take place,
\\ '
§Q the eye w1tnesses who did claim themselves to be present at the place of

mcldent werc thc Qa;sar 1qbal, the complt, Umm Hayat and Amir-Jamal

P
4 -. -
-

the eye w1tnesses - -
. N i . . . .
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'State versus Khaleel ur Rehman ete < -
- A . S . - < . N
- S ; R . . ' '
Lol :Accordmg to the corpus juries, cases are proved through oral
e s , N e i ’

-

evidence, circumstantial lot and medical evidence. So far as oral evidence

> . .

does matter, in .this context Article 70 and 71 of Qanoon-e-Shahadat 1984

';.: < TV w0 Tare very specific on the subject.
y P S IR . e ‘ k
f . LeUL -t ek JArticle 70 that reads; that all facts excépt the' contents of documents;
R . may be'prov‘ed by oral evidence.
. LR e '~_‘>,' Amcle 71 of the Act reads, that oral evtdence must in all cases
S whatever, be dzrect ‘ _ . !
S 'L";'."' ’.."f';"' N ) ‘ . . I
T T ' .,Out of the threc witnesses, the prosccution did adduce two i.e. the ; '
' ‘ - . IS
o . K, I
S complt hlmself who did get into the witness stand as PW-9, whc:eas the S e
- o o ‘_? - ’.: “‘\».A.. ~_- :':; ¢
S ;ff?,v_. : " other wnmess Amlr Jamal d1d come out as-PW- 10 wnh Umar Hayat, the 3 "'t .
. :,;:: ﬁm‘-‘.“ - nv'..- ar‘ . ) b
upr o eye mtness abandoned So Ucttmg to the statement of complt Qaisar Igbal, R
. ' .;.{-\‘f. —“:‘ - ! ".;}‘ i
. 5,0 - “di
' I R ?W 9 we see that lhe w:tness in his examination in chlef dld say the same Tt 4
oy e T . ”;ifiw
: A way as “he did tell to the pollce by the tune he did make rcpoxt but in the }I
A . . ]
| ) r.r e same m Cthf a frood deal dcvnatlon and tilt has been noted as in the words ‘ .
RS of'the _w:tness that: )
J “ My brother Zaibur Rehman was to go out of the country on
, the second day. We went to the house of Rafiq ur Rehmna who
- ‘. M - . .

L is‘ brother bf Zaib wr Rehman' to see him off. We reached the

house of Raf g ur Rehman at 12 50 pm.” R

In the FIR this witness stated that the incident dxd take place at 12.50.
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;O',iul *4‘: A WA - e - .
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. -;Srateversns Kha!eel urRehmanerc L I A

o

was 12.30 pan. In the meamvhilc Quaisar Igbal stated that his

» . B

- brother Zaibwq Rehman is leaving for Islamabuc tomorrow

! .4 L8

v e and F'want to see him off 1 and Umar Hayat also accompamed

. s ‘
-

i AN hzm to the hou.se of Raf iq ur Rehman who is brother of Zaibur

4 ;‘ . .
. Rehman R KX
5 When we take the statements of two witnesses together, PW-9
g

s

Qatsar Iqbal the’ complt says that his brother Zaibur Rehman was to go out.

' TN of the country on the next day therefore, he alonow1th the eye witnesses . -k y
K ‘i . ."' :: - :1 5. :"_ ‘81" v 4\1':'4 7 , e - .. ..- ?/‘
e : dld get to the house of Raﬁq ur Rehmarr and they got there at 12.50 p.m. . R
L 7 e

Py : LAl

PW—IO says that Zaxbur Rehman was leavmg “for lslamabad the next day B B

and they were s;ttmg in their own hu_]l'a at 12. 30 p.m. The court is at & loss ' -

- \. o - 4 :

. ? AP Yo S

to understand as to which of the wdness and hlS statement is to be beheved . P

-

k]

v
.
«
- e
i t¥ad

m’7 Agam I wnl say ‘that one witness i.e. PW-10, says that at 12.30 p.m.

.!’h,-o‘

el they were ‘sitting in thenr own hujra whereas PW-9, says that they had gotto ’

PRI .-

s

» o y .
. . , B . +
. "
N .

: the -house of Raﬁq ur R.ehrnan at 12.50.p.m.

'0! - - .

Thxs makes a damn51ght controversy between the statements of the

N
Y
.

two W1tnesses. The deceased Abdur Rasheed was the paternal nephcw of-

~
LY v

W . -
en m e kel n L4 et g gt e hem ST
e e, WO Bé-F
i b

-

the complt In hlS e\ammatton in chlef the complt Qaisar Iqbal PW 9,.

- stated that when the deceased then injured did sustain the injury, he was

X
REE

placed ‘on_a cot 1n mjmed condmon and he was handed over to other

e v-o-dpl‘;nb-‘. -
»

o
B
.

ol = .

‘ Rl
‘,-r ’

1elatxves to take h1m to hospttal ‘and the complt with PW 10 and the -~ =

.o,'. *

, abandoned w1tness Umar I-Iayat, started for ‘the police station for makmg o

.
»

Lt the eport PW- 10 snmply said that when the, dcceased then injured was hit . R

-
e, - > w %

> g o . 1h the head they did bring him down the kltChen placed him in-a cot and he U )
A 5 3, : . B T

l B ‘<‘-'-‘- .‘eé

s
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I g ,"' g . E . .
L Ay to prove hxs exxstence at thc placc of incident as wes held by his lordship et ;
b T s . i ..
. - - .
) P that an eye witness, who clarms lns presence at thc spot must .satzsﬁz the T e
;;». . - . :".., , . NN - [ . . - .1
R PR P mind of the court through some phj)sical circumstcnces or througb sonie oL,
" . " corro'bpraiive evidence in support of his presence ai the spot. Court would '
? e not base cohviction on the sole testimony of a witness, whose credibility is .
» 3 * );F "‘." e . . ) Py t N
[ s not fee oﬁdoubt 2005 PCr.LJ 337,
s e a v ! -
[} '.:_ - ! ; . . N .
i ,:T . When we get to the cross examination of PW-9, i.e. the complt
HL TRCMEE E oo
. s ; i

3 2 T DU

-t .
e

- L8 g

* F U

ﬂF ""s'.‘; ;'~ .report, I‘]us version ol the two wilnessts seems to'h surprising, for both
fi“-\} S S ‘xf~'__,' . T - :
S B -‘» e tlle,\vitnegsses in their respective' statements ‘did admit it that by the time the

3

1

incident did take place, they did leave the injurcd amd they stavted lor (he

T .polxcc statlon A prudent mind doesnt give in, tc this version of the

- - - B -,

‘ 4 witnesses, for a life of a kith und,kin s Lar more significant than the re.pm‘l.
. v 3

‘ From the statements of both the witncsgcs, it gets vivid that by the time

o they did get to the police station, the deceased then injured was not ‘with

i U . them and these two wnnesses dldn 't get.to the hospitil with the injured that -

g 5t

A makes out as if both the w1tncsses were not present by the time the incident S

ST d1d take place The ﬁrst and the foremost thmo in a case for the w1tness is

PRI Y, 5 -73,« Qalsar Iqbal who in the openmg lme did say that jie had not stated in the

{‘ ‘o f.. M -"\" ..' .
FIR that hlS brother had to 00 out of the cou ury on the next day.

3 -\"v. " ,:

The wntness had stated m hlS statement that they had reached the house of

’.. .

.Raﬁq ur Rhemah at 12.50 p.'m. but when his statement was confronted with

". -
s . !. P

H ) ER E I
the F!R it was not found there Smulally the witness S"ud that he had stated

N -
".
4‘"

“in the report lhat Abdur Rasheed dece'lsed climbed over the kitchen to see

v

'\ Yot o, ‘e N . .

‘as to ‘what was goino oﬁ_ outside, but when confronted with the FIR; it was

.

j:,- . .. -
RA * K .
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we - State versus Khaleel ur. Rehman el )

. o
'. < 3

. Lo decajnped tow 'ards the Algadaleghway The witness was well educated, he

~",.~:',.

“ - 1d M A and MEd and used to serve as Headmaster Govt. High School,

. o o : Kohat '\nd servmg‘for the last 30 years It is in the FIR that all the six

VR accused facmo tnal did ﬁre'uf)on the .complts but PW-10 in his cross

- P

Jeoon exa'minatnon stated that he didn’t care if the complt were fired in burst or by

!
. smgle flres by mdmdual accuscd When we take the statement of both the

thnesses together[ most espemally in cross exammatlon it seems fraught

Lo R P by
. l':

T - thh damnswht contradictions 2 and dlscrepanctcs up to the brim, pricking' oos '11‘
e vt Lt ’ B A
- \ ‘ o the \mmd with the doubts and suspuctons about the non-existence of the. ‘ ’F‘
CoEae SR e SR b
DT witnesses on the spot It is in the FIR as ,}Nell as in the statements of the L \\
.. R s . ' . 5
R va{'tnesses .. PW-9 and PW-10 natall the six acoused facing trial did fre = e
i ‘at- the complt party, but when we get 1o the recovery memo_that speaks of ' ll i "
o ( - only clght cmptscs at the place of incident. ’ ' "
: “y - t” : "‘-"-" , It is in the FIR as, well as in the statements of the .PW-9 and PW-10, ) *' . |
| ; thc complt and the eye wilness respectivety, that 1hodcccascd then injured - l‘ ‘
- ) L L did:sh_s'tain the bullet inside the hodsc of Rafig ur Rehman and when we get :
. L .A to thc sxtc plan, all the accused facing trial has been lined up ilta row, they :

- ,~r’<*, -

hemg assngned senal # 5 to-10. ThlS scenario of incident, by itself, doesn’t

.

N
IR URE S
Y

TLE appeal to a prudent rmnd to have taken phce ina wgty as has been portrayed ) - ;
'.‘vq' fu ’ Lt u:iil
S the sue plan There is o doubt init that the site plan was prepared at the - B!
'.' > * " . .ot
at ‘ : - l.,
. mstance of the complt party Sne plan docs show that the complt was inside l
L " the house whereas the accused facmg tna\ were out thereof W1th no V':
)-" S SR I
y around for the accused facmg tnal that could make way for theu DR X )
‘were, ﬁred upon from m51de the house of the ,Raﬁq I ;s-i
-4
. man by the compit p,arty If the sxte plan and the versmn of the . ,‘.
S » * H “ - 1 ' N r'd l - '(:E I
" L . Y
i s ‘ ' ’ . I-i s
Rt B ' Wit
A ! *{




State ve' sus Khaleel ur Rehman etc

«
‘ot

wntnesses are given.in, the accused did seem to be in far more precal 1ous

posmon than the complts The compit alleged that they were sxttmg in the

kS

--:.'

. house of Raﬁq ur Rehman but the. latter didn’t come to see the wntness stand

'to sey few words for the plOSCCllthI‘l In the evidence vis-a-vis the sne plan,

xt was alleged that the complts were msnde the house and when the

2 . 0
.V a_ -

deéeased then mjured wlnle ralsmg lnmself off the place near the kltchen

e

P '

d1d pull hlmself up over.the compound wall he received the bullet in the

‘ <-¢
ne ﬂ‘ I

a
-

forehead and did fall bacl\ on thc root of sm'tll kitchen and the eycwntncsses '

- -

too bemg inside the house of Raﬁq ur Rehman were watchmg all that scene

o dre

ey ,‘..“_; :b . ‘.

appea[ to‘the mmd Thls whole scenano fora moment if beheved in, the

s
2% N

;’J~ ,,4_.,.. . ? .
V) .(,,!q‘ N

accused facing tnal were e\posed under the open sky and if they were

.-r\;,,'_-" -l, '4

there,*,accused were m most precanous posmon than the eomplt “for the
umlplt and the tloco.lsul then mnuod were sale inside the house whucas

ool the aceused facmé tnal dldn thave a sanctmry like that.

e

Law casts a good deal. wspmmb:laly on the court, as was held by hls
£

lordshlpthat - - -

s
‘,‘Courl is to be cxlra cautious to ensure thai the prosecution is

undertaken in the mtez:est of justzce and not. to satzsﬁz przvate gradge of a
N i’ -

~ “'

- et .4,. e

" “litigant, 2003 YLR249 for oo el
N % ".\“ , s ..-i . N . e

‘. Al PR
,u

z‘he object of crmzmal trlal is to make the accused ]bce the trial,
5

4.
. f -
. Toa v

w r. --&‘ w . -

N ngamst hzm The baszc za’ea is'to enable t0 accused {o answer crzmmal

'“.,,‘ . -
. f. Soge °
SO

A

(‘p)'

e
-..' N
AN,

“a
A e RS
L .

eczttzon agamst hzm r_at/z_cr than to fot him behind the’ bar. NLR 2002
R‘ - . 1 ) * " . . '




_ State versus khaleel ur Rehman etc
There is no doobt in it that presumption of innocencc is attached to
the laccus'cd, and the burden did rest with the proscolntion to establish the
guilt ~ag.ainst the accused facir;g trial. The prosecution leads the evidence

iaut the; .

“Courts on account of their rioh experience or sills are required 1o

. discover the truth within the periphery ofyacts before them, keeping in view
the probabflities and while using the immense .power, pro{zided by
substanuve or procedural law, they should not allow the incompleteness of
any epzsode to be an zmpea’zment in the way of dr awmg proper inference
Jirom evidence or circumstances. Courts have not to act mechanically, nor
.o conoiuct atrialina mechaﬁz‘cal way nor to pronounce a judgment ina

mechanzcal process. Judgment cannot be illuminative until it is fact finding

and focuses on materials on which truth can be based. 2002 PCr.LJ 85.

Simil;arly it was also held by his lordship that;

“duty is cast upan court of Iaw to ascertain truth and to dig out

A
:rregularmes and unnecessary padding up of cases by prosecutzon Reliance is . G
1

N

rested on worthy case law reported in 2000 MLD 1419.

PR

So for ev1dence of the prosecution is conccmed no doubt, the

\

prosecutlon had get along wnh eleven witnesses, but;

“The court has to see quality-of evza’ence and not quantity thereof
1

espectally ocular account, when coming from unimpeachable source. 2002

| PCr LJ 1902

‘Not the number of witnesses but quality and cred:bzlzty of evidence

is to bé'considered. 2001 PCr.LJ 503.
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- : ‘State versus Khaleel ur Refunan et | T I L P
Ty R TN e T v — . .r ) -
‘ Amclc 17- of Qanoon-c-Shahadat 1984 docsn’t fix number of .. §
A w1tnesses that the pzosccullon has to Iead what is needed, it is th'xt the ;
"' R . - ‘
2R ;._.v%"’ ‘ A
S best kind of cvndcncc should comc

afoic fot convu.lnon of (he

facmg tua] as was held by his londshlp that
F T . «'..’.\'”" : )

o ‘ The pmsecul:an is required 10 produae best kingd of evidence (o
: establzsh accusahon against the accused Jacing trial but it is under no

L ~
*

oblzgaaon to pr oduce a good mmzbcz of wmze

lecovery memos etc.

RER

Such hke statements cannot be belleved in, by the .
courts. .5 o A . . oot . ‘o

i 'Me-do not t'r;‘ean here that

- -

‘Absolute cer ta:my amountzng 1o demonstr ation. of guzlt in this

o -fi' ll s '3 & *
© work—a-day wor?d is seldom 0 be lzad in llze aﬁ'ans of l'tﬁa and we are .
NG _‘ f_,,i,.; e
f eqz}ently oblzged 0, act on degz ees of probabzlzty whtclz ﬁzll very shon‘ of
- ,,. - - _ .
_',3., i zndeed Pracncal good sense and pr udence cons:sr mamly in Jyuafgzmg' a _ '
% - 6\ "‘ I . - . Al o+
o f A

I/gh! whether m each pamcular case, th

\ Yy

e degree of DF obabzlziy is so high -

.

as to justyﬁz one m regai d:ng itasa’ certamty and i, in acting accordmgly In'

: . o’
- ..v ‘,' '

.
B L T LY

accused .

‘ , a witness must in all probability should 0
. “ -"'a. ' T M . . ’ - AN 3
- appear aparagon for - - K .

. %is ) ! -

.
PR TITEN

sses hecause it has an option (’\i
lo proifuce any many, wzme.mes as are considered by it suﬁ" icient to prove . |~ L
' th; B;':c‘)'s(:csu;tton ccwz'sc: ‘It is the qzmlzty of evidence and no; the quantzty that v l | ,
mat(er;. 2003 PCr LJ .699. ; . _ . . :
;,i',v"“ P S > St
,{, When we get to the oral e'vidence:l_ed by the prosegixtion, that seems _;', - .
qtttte .u;ic‘(;n;mtc}né‘ ;:‘;{enﬂthe véry ex:sttencc of the witnesses does breed a % ‘
3 . oo s 1,
good deal ‘doubt. It seems to be overlapped by dlscrepanClCS and " .
cz);l:r;&;ction;1apd se;m; to l;c ttn-matchlng with the FIR, the sne plan, and ‘ '
;oo . .

 Srms e aa”
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{ a high degrea of p/ obabzlzty that a pr uc[ent man, in any other transaction ! ' 123

N .

. where the consequences of a mistake aze equally important, would act on

P “:."

t/zc assumption thal the thmg was, lrue as was held in A[R 1933 Oudh o

- ,.“'.~ .

D quoted in by his lordsth ina case reported in PLD 1965 Lahore 296.

DT ‘ e Itlsaisoheldthat

- - it mo. N . .
: R i v
> RO

S o
Ly

”
o
vt
.
-
.

AR . “Pe}'fect }Jroof is séldom to be had; absolute certainty is a myth”.
KILR 1982 Cr.C 59, - oo

s e . . . '
- Lo -
. A . e

sl G T8 far as oral account.does mattqr, it _seem§ to be fraught with doubts :

P

. “ s .
- * M . M
G

. - and suspmons circumstantial lot dnt,snl support the pmsccutmn story.

. ’
_n Al J, » 0

medical ol't'iccrs did nppc:n‘ one was Dr, Mull'mmmd Khalid, Medical

R]
_. "

i & *
A}" Y

that gtves out the detall of the mjunes that 'the deceased then m_|ured did

- “ -

» 4 sustam. The other is the statcment of Dr Gul Sher Khan Medical Officer,

. * . \_,\. +

R . RI—IC Domall Dlstuct Bannu, whose medlcal report is EXPM/1 and the two -
rirl & ., N .34 - + ' tu T

P sl w1tr1esses did appear as PW—G and PW-7 respectwely So far as their reports S

- A e E do mattcr;no doubt, these reports do mdtcate of corpus delxctl vns-a-ws the

- nature and kmd of mjurles but 1t 1s no ev:dcnce that the accused facing trial

B o . - ® ]
- ¥ o

d1d do" thc offence In thls conte\t relnance' 1s placed on worthy case law .

. n 4‘) . ve

rcportod in PLD 2007 Lahore 606 (b) (Rtaz vs. The stare) and 1995

" . -

S Cﬁ}k I } 7 (M, ulmmmad Almmﬂ and 2 otl:ers vs. Tl I:e state.

-
." 3 K .o
by

- fHere gets in, the duty of the court to see if the accused facmg trial

ks -u
K %
il ‘.

o~
AP S o

.
b
- 5 rRierpr

i
w3

What rematns to be’ seen it 1s medical report and in this context two ot
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: . i"{!.:b N '"'_: bog e R
f e P € e
LaTTe T T the prosecutron by xts welght and measure does eStdbllSh the case of the
AR LAACT
‘_‘-. - .‘_" oo
R A TR accused facmg tnal" So far as, the present case is concerned, eye witnesses
R havc been produced by the prosecutzon Their names did appear in the FIR,

but $0 fa'r as their vcrsion is concerned, the statements of the two witnesses

Vi S el _ |
B .,_'I:‘ do.rﬁ'otéffonly {o th%: cxieqi of thé dojlof_ :rncident. The cross examination of
both‘tﬂé ;itnesses ooes appear to be polc apalt that doubts their credibility.
Credll:il}zty carries good wewht under thc Jurlsprudcncc It is an estabhshed !
' pl'lnm;;l'(:: kof law~ that it is not the numbcl of \v;cncsscs but the qualltv and | B '
' cnedlblhty of ewdence which i |s to be consxdcred In this context, reliance is .
‘ p{la\c;d on worthv case iawmported in 200} PCr.LJ 503 o : - _' A ' ]
,. | In my opmlon the prosccution has failed to prove the case against . . ’ .

- ;. .—u«"

' the ,accused facmg tnal thcaefore the. accused facmg tnal stand acquntted .

.- Lo o ar et » \' .- -
3 ey ¢

Thcy arc on bml thcrcforc surcties to 1hem stand absolved off the llablhty-

. undcr‘t}_\c bail bonds.
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AR S lCu:u’ " 'FIR 203 dated 26:10-2006 Police Takhte Nasrathi Ka-ak.

BEFORE THE PESHWAWAR HIGH‘ COURT PESHAWAR.

~ Criminal Appeal No: 2%/ /2008. | @
. 7/ .

* Qaisar Igbal son Faujdar Kahan re51dent of Gadi Banda Teshsil Taklte’

Nasrathi Kagak. L. Compl‘ inant Appcl’mt-

Versu

L. Shmﬁt Fayaz g

o

Mchammad Ayaz sons of Shalawzan,” 9
., j ] . . —

Mohamad Altaf son Mirbadshah,

LR FP]

4. Hafeez son of Umar Hziyat
5. Khaleelur Rehman son of Gul Sahib Khan,

6. Faramanullah son of Altaf resxd;nts f Masti Khan banda Tehsﬂ
7. Slak ek BS, J‘ ézﬂo‘-""’ .
‘ Takhte Nasrathi district Karak Accd R\,sponden ’s.
- 0
APPEAL UNDER SECTION 417 (2-A) CrPC_AGAINST - THE

. ORDER OF ACOUITTAL OF ACCD RESPONDQ*ITS VIOE

ORDER DATED 02- 08 08 PASSED BY ADDL: SESSION JUDGE

~

o KARAK AT TAKHTE NASRATHI
e : Prayer inappeal:
TO SET ASIDE THE [MPUGED ORDER AND TO CONVICT THE .

ACED RESPONDENTS ACCORDING TO LAW.

Respectfully Sheweth
4

1. " | o Nephew of the appellant Abdur Rashld was murdered on
26-10-06 for which the accd respondents were charg_ed vide

oo ’ ] : N ) Copy of FIR is ann'exture WA,
08 SE‘F’ 2003 |



. PESHA WAR HIGH COURT, PESHAWAR
FORM OF ORDEK SHEET-@>

Case No..owerrrrniannnnn, CYTTPN Qf .........................

’ ,"[ ~-l)‘xTu uf()nlu of
Proceedings

Order of other l'muulin; s with Signnture of . hudge,

e, - —— e e ——————n —

* e
4

- o204 '>009‘*

” TARIO PARVEZ KHAN CJ Sc;r/ne SiX accused, who

were ‘respondents now in this appeal, were charoed for

C r.Appeal No. 3 R.‘-;’—()(/.‘»'

.| Present: Mur. Muhamny: u’! Riaz Khattak, Advocate, for
the appcllant o _ '
1-%&\
l e - -

!

.- kllhng of deceased, Abdur Rashid, in view of report m-de

by Qaisar Iqbal, complainant: :

2. Story of the prosccution *r:;?mt complamant Qaisar

Iqbal (PW -9) and Muhammad Jamal (PW-IO) had dpcxaud :

*| to visit the house of his brother namely, Rafig- ur-Rehm‘

as his another brother namely, Zaib- ur-Rehman wils
leavmo for abrw the next day. It was said that when thc y

were present inside the house%f Raf; 1q- ur-Rehman ther*v

‘was firing outside whereon complainant MiMamal and

Umar Hayat went outside the house to find as to who was

'makmg the firing and they saw that the accused-| -

- y

respondents were firing. To save themsel"es the\q

reentered the house, foHowed by deceased Abdur Rashld

Itis the case of prosecutlon as setup in the FIR a.nd alsoin’

the s:te p]an that after they had re-entered thf house 'for}:-.

/

..






| skull"and that learned trial Judge without referring to the

| and gone through the record of this case and find that from

|-eyewitnesses in the site plan.

|7

‘statement that having seen the accused-respondents 1fter|

‘ -_ﬁrst,hearing, of sh'ots, complainant-party reentered thc

over the wall (o ind out as to what next is happenin -« and
that all the six accused fired at him but with the firc shot

~E-

‘of accused Shaukat Fayaz %eceased Abdur Rashid wi s hit.

-~

3. - Learned counscl for the appellant states tha  two

“_ ..~

eyewitriesses have supported the charge agains. the

~

.also confirms a single shdi,~ hitting the deceased o1 the

statement made on Oath in the Court, proceeded to nainly

rely on the FIR which is not a detailed docurnent,

therefore, acquittal has been wrongly recorded.
s

4. We have heard learned co(msel for the appellant

very outset the story of prosecution appears to be very
weak. According to the prosggution’s case Qaisar ‘gbal

.(PW;9) along with Mir Jamal (PW-10) visited the house

'taking shelter, Abdur Rashid deceased, raised his head '

oD

acquitted accused-respondents and that medical cvidence| -

of Raﬁq-ur-Rehan, his brother, and would present in his
"house and the object was to see off Zaib-ur-Rehmar. but

neither Rafijg-ur-Rehman nor Zaib-ur-Rehman ave
f ».

-

appeared at the trial. Een they had not shown as

.;;ﬁ-.

5. It is admitted in the FIR and also in the Court |

'S




1 benefit of doubt to the accused-respondents.Thereforu,_ e

there are no merits in this appeal and the same stands ‘;SS /

- . -t

T | dismissed in limine. ‘ '
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] P ' IN THE SUPREME CQURT OF PAKISTAN-
' (Appcliate Jurisdiction)
PRESENT:
Mr. Justice Asil Saced Khan Khosa
Mr. Justice Igbal Hameedur Rahman ;

Mr. Justice. Umar Ata Bandial

Criminal Petition No. 51-P of 2609
(Against the judgment dated 21.04.2009 passcd by the Peshawar
High Court, Peshawar iri Criminal Appeal No. 381 of 2008)

a—b— - o~ r—— i~ — e, em— e - - -~

‘Qaiser Igbal _
... Petitioner
Versus

p Shaukat Fayyaz, etc.
... Respondents

N 4,

t For the petitioner:
For the respondents:

Date of hearing:

Mr. Atlas Khan Dagai, ASC
N.R.

17.09.2014

2
¢ |
\f
[l -

A

1.

-~

' ORDER

Asif Saeed Khan Kh_o_sa,_i;: After a detailed assessment of

— ——

——— .

the evidence available on the record the learned court below had
concluded that the prosecution had [ailed to prove its case against
respondents No. 1 to 6 beyond reasonable doubt. No misreading or
non-reading of the record on’the part of the learned court below
has been pointed out by the learned counsel for the petitioner.
Evaluation of the evidence by the learned court below and its

conclusion qua respondents No. 1 to 6 have not been found by us

to be arbitrary or perverse and, thus, no occasion has been found

s us for interference with its legitimate exercise of jurisdiction in

Sd/- Asif Saeed Khan Khosa, J
Sd/- Igbal Hameedur Rahnuusi, & ——
Sd/- Umar Ata Bandial

be trite copy

Deputy Regustrar, '
Supreme Court of Pakistan,

) Peshawar,
— ) cg_:gf LT
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GOVERNMENT OF '
KHYBER PAKHTUNKHWA '
HEALTH DEPARTMENQ'\WJ\"

. Dated Peshawar, the 05.01.2012 @
| 9"/ 5&‘7"« /

: /;,} 1/ No.SO(EYH-11/10-25/2010. Sanction is hereby accorded to

el

the grant of 730-days EOL (without pay) with effect from

06.01.2012 in respect of Dr. Farman Uliah Dental Surgeon
(BS-17) MRHS Hospltal Pubbl District Nowshera.

v
. . .
. i .
i
0
N H
1

SECRETARY HEALTH

KHYBER PAKHTUNKHWA
En st No. & date even.

COpy to the:-

. Director General, Health Services, Peshawar S jrl N
. DAO, Nowsher. . T )
"ompater Section. i ' . 11 !
. Officer concerned.  « | -

. B, /\A i
; ' : . i/\\~/\\\"‘D . ;; .
S (Muhammad Hayat Shah)
l' | Section Officer-11 |
! . i
Copy also available on the web5|te www healthko gov.pk : ;'; ;
Al L i
HRD Buxlding, Health Department Gov'c of Khyber Pakhtunkhwa, Khyber !
Road Peshawar Phone # 091- 9210570 Fax # 091- 9210419 A ' §

eFFICE oF TF”‘ EG HmLTﬂ SEWTCES KHY RER PAKH"‘UI\:KP‘\'IA PESHAWAR. i

‘Neo b — /B.1, nated Pesh; the. / /2_@;12.
Laé/ Gepy te the - /7 / .

61. EDO (Health) Newshera, = ° | '

02. M8 Mian Rashid Hussain Shaheed Hesyltal Pabbz Nowshera.

83. BDAG, Neowshera. . -

4, Pecter cencerpeéd, i : .
/g5e AB-TII, DGES gffice Peshawar. N X
_ Fer infermatien and n/action. OV Aok

; ; ASSIS“AN‘I‘ DIRE@I‘@R (P-I‘) . o
4 DGHS KPK,PESHAWAR, '

i Jb////?— : ;

.
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g
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http://www.healthkp.QQv.pk

To

~ The Secretary Health,
Government of KPK,
Peshawar

Subject. APPLICATION FOR EXTENSION IN LEAVE ON HALF

R/Sir
1.

2.

Dated 05.12.2013 Tehsil Tak

PAY. :

The applicant is Medical Dental Surgeon BPS-17.

The applicant was granted extra ordinary leave vide order dated
05.01.2012 w.e.f 06.01.2015 to 04.01.2014.

That the applicant leave is about to expire; however the
applicant's is not able to joint service on account of certain
unavoidable circumstances, mainly the applicant's family
disputes and legal cases. |

That the applicant would be very great full if he is granted further
leave on half pay. '

You are therefore requested to kindly extend the applicant
leave for 18" month on half pay.

The applicant would be very thankful for this favour

Applicant

Dr. Farman Ullah
S/o Village Masti Khan Banda
ht Nasrati District Karak
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GOVERNMENT OF KHY%ER' PAKHTUNKHWA

5/ A HEALTH DEPARTMENT
o l‘

IFICATION , -“‘7‘

|
. i

% Dated Peshawar the 9 February, 2015 ¢
|

l

ki

.~}'
ik
No SOE (H 11/10-25/2014: WHEREAS “disciplinary: proceedlngs wele |n|t|aliited
agamst the followmg doctors for their contlnuous wiliful absence from duty "

!

t

Lo , 1" ' \ §li"
S. # | NA]?IIE OF DOCTORIFATHER'S NAME/DESIGNATION/PLACE OF LAST POSTING iDate of
ST B ~ {'l i l ‘Absence
1! | Dr. Amir Hussain shah S/O Nazar Hussain , Shah Ex-MO 27'10 20104}
| | (BS-17) KATH Mansehra’ g ik
2! | Dr, Farmanullah S/O Mohammad' Altaf Hussam Ex-Dental | 05.01.2014
-~ Surgeon (BS-17) Attached to Mlan Rashid Hussam Memorial i

f Hospltal Pabbi’ " : b, |
3." Dr! Jehanzeb Khan S/O Zahir Shah Ex-MO" (BS 17) AHQ| 01.03.2011,

5 Hosprtal Ghalanai Mohmand Agency : I
4. Dr Liagat Ali Khan S/0O Hijab Gul E‘(-MO (BS- 17) attached to| Since long.

: 1 | A'/S Mohmand Agency ‘ .
5.} | Dr; Muhammad Imran Khan S/O Muhamrnad Ibrahlm Khan | 04.11.2011.
.| | Ex MO (BS-17) RHC Barawal Distt: Upper Dir |
- 6.' | Dr. Muhammad Ishaq S/0 Izat Khan MO (BS-17) Health | 17.05.2005

i | Department .

7. | Dr.. Muhammad Saeed S/C Muhammad Miskeen Ex-MO | 12.01.2011"

|| (BS-17) under transfer from DHQ. Hospital Haripur to DHQ |

! | Hospital Battagram i ok
8.! | Dr.iMuhammad Younras.S/O Imam Sadar Ex-Dental Surgeon | 07.06.2013
~| (BS-17) Type “D” Hospital Shahbaz Ghari Distt: Mardan e
9.' | Dr. Musa Khan S/O Sher Zada Ex-MO (BS-17) BHU Gunagar 20.09.2013

Distt: Shangla A i
-10.t Dr.* Nrda Murad D/O Murad Ah ;Khan Ex-Dental Surgeon 13'03 2013 +
3 (BS-17] RHC Reggi Distt: Peshawar | K
11.| Dr. Noor Ali Khan S/0 Gul Khan Ex—-MO (BS-17) Women & 05 08 201 l .

- | Children Hospital Bannu il Ha
12:| Dr. ‘Sabahatullah Khan Tareen S/O Sakhiullah Khan Tareen 15“10 200814
./': Ex-Dental Surgeon (BS-17) THQ Hosp1ta1 Phar Pura Distt: D.I 1‘ i ;‘E

Khan t M \ il
13.| Dr. | Saeed-ur-Rehman S/0 Ghulam Rasool Khan Ex-MO |[- 1;9," 193.2014 {1

| (BS-17} Health Department 3 ! l :
14, Dr. Sarfaraz Khan Afridi S/O Lal Bad Shah fAfnd.l Ex-MO WOP]G“SWIU’I Hil
; (BS-17 } Health Department i H WHOfor-the lasllt' \
! it ' E 13-years un- g
N : w ' Lawfully ih
15.| Dr. Shabana Fida D/O Fida Muhammad Ex- WMO (BS-17) AHQ | 02.06. 2014”§
" | Hospital Ghalanai Mohmand Agency | i . .I,;li Glls
I8

AND WHEREAS absence notices were served
LhrouOh press wzth the direction to resume duty' w:thm st-rpulated period.
!

Y

il i
h

|

, |
AND WHERES they failed to resume duty in the stipulated penod given in the notices.

NOMI‘HEREFORE exercise of powers conferred under Khyber Pakhtunkhwa (ﬁf{)ivt Ser‘l
: (Effmenciy & Prscxplme) Rules, 2011, competent Authorlty is please to 1rnposwer the mal
penalty of REMOVAL FROM SERVICE upon the above menitroned doctors wrtlix mlmedl
effect. The penod from the date of absence till the date of 1rnposrtzon of penalty in respect of the
above, shall be treated as un-authoritised absence from duty wrthout pay.
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*upon them gat their home adchesses and'lalso
o
f
i
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Copy of the above is forwarded to:- -y | ,ﬂgi H

MS MRHSMH Pabbi Nowshera/MS KATH Mansehra/M$ DHQ}

Hospital Battagram/MS Women &, Children Hospltal Bannu/MS DHQH
Haripur. [ % l h i 1
DHO Peshawar /Nowshera / Ma.rdan /Dir; | { Upper/ Shangla/ D.I.Khan/
Bannu. , ‘ . { qfil
DHS FATA, Peshawar. |4 . : i hl
MS AHQ Hospital Ghalanai Mohmand Agency/ AHQ Hosp1ta1 Land
Kotal Khyber Agency. SIS !l l
A/S Mohmand Agency/Khyber Agency at Jamrud. !
AG office Khyber Pakhtunkhwa. * l "‘,1
DAO Mansehra/Nowshera/\ Mardan /D1 Upper/ Shangla/D II Khan/
Bannu/Battagram/Haripur:: ! . 1*:;
AAO Khyber at Jamrud/ Mohmand Agency at Ghalanai. ’}IE:}
7 information and necessary action, | i

==

;n_msr__EaE_D-‘ : .

Dr. Amir Hussam Shah S/0O Nazar Hussain Shah Village Banda'-Batang,

P.O Public School Distt: & Tehsﬂ Abbottabad 4|:

"

Dr. Farmanullah S/ @) Mohammad Altaf Hussam, House No. 401* ‘D-3,

Near Khyber Park, Phase-, Hayatabad Peshawar ;ﬁ
[ I

Dr. Jehanzeb Khan S/0 Zahir:Shah Vﬂlage Pehlawan Qila P.O !
Shabgadar Fort, Distt: Charsadda i , § l

L .
Dr. Liagat Ali Khan S/0 Hij ab ‘Gul Village &. P O Sheikh Yousaf =Tehsﬂ &,
Distt: Mardan. . iy i %ltn
Dr. Munammad Imran ‘(han S /O Mul«a.mmad Ibrahim Khan House No..
344, St.-9, Sector-P 2, Phase«IV Hayatabad Peshawar. ﬁ

{
Dr. Muhammad Ishaq S/0 Izat Khan Vﬂlage Derwaizi, Palosa ’Iiehsxl &
Distt: Hangu. S ! ;‘-{H {

R .‘ﬁ ! I

Dr. Muhammad Saeed S/O Muhammad stkeen House No E- i1129 P.O 1l
Fs Havalian Cantt: Distt: Abbottabad i l: | ] i

Dr. Muhammad Younas S/ O Imam Sadar Vxl] age Chail Bagh Kally Lund]!,

Khwar Tehsil Takht Bhai Dlstt Mardan. ‘"

Dr. Musa Khan S/O Sher Zada House No. 155 Street No. 66 Sector D-1
Phase-], Hayatabad Peshawar m ,

Dr. Nida Murad D /O Murad Ah Khan Phase-3, House No. 64, Street No. i
5 Sector K-5, Hayatabad Peshawar . o :

Tn
Dr. Noor Ali Khan S/O Gul ~Khan, Vlllage 85 P.O Shewa Spmwam NW
Agency eranshah

1 \.

Dr. Sabahatullah Khan 'I‘areen S/ o] Sakhmllah Khan, House No 223,
Block K-1, Street No. 06, Phase 3, Hayatabad Peshawar.

|'\

Dr. Saeed-ur-Rehman S/O Ghularn Rasool Khan, Village Alwar Bandar :
P.O Shaheedan Banda Tehsﬂ & Distt: Karak. ,

!
Dr. Sarfaraz Khan Afridi S/ o Lal Bad Shah Afridi Shaheen Town Street
No. 8, Jarud RoadP.O Tekal. Bala Near Jchangir Abad Peshawar ,

Dr. Shabana Fida D/O Fida Muhammad Khan C/O Anwar Khan House
#.3, Doctor’s Colony Fauji Foundation Hosp1ta1 Peshaw.
For information & Necessary action.
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; : o ..1 _jhii

ﬁom his eerv:cc v1de o:dcr dated 09- 02 2015 on ifhe s< ore of

3
i
v
!

wnlliul absmcu W, c nom 05 Ol -2014.
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Sy =
ihtl the ah\cncc ol appcllani (rom h1\ Icual dul\ .mnot be

i ;
ter med as mlltul '1b$ence or even '1bsence Appeilant Imd dulv

1

appllr.c! for: thc's'lmn, on the scorc oi In]f pay, wln?l were

i 3 :
avalhblc in his lcavc accoum ‘ -

. | R ";‘-_..
fl i . B —
7i
1% ] %
I I
| !

That the Impuoned 01dei 'of 1emoval ﬁom serwce has o: been

umlmmm.ltcd 10 1110 '1|1|1cll'ml /\ppcihnt got the mf‘on 1ation
. , i
1htmwh his ﬁlcnd in thc I Wc"lk of /-\pr:!. 2015 dnc! lhu' upon

lmmcdnic[y mxhcd/qppnoachcd the concerned oﬁtco and

thereupon rcc_uvcd d LOP)’, thercol. o e

I
1
!
P
I v - '
o i . K
]
x I H l‘
I

That all public powus au, in the nature of trust and!! publl(,
o 1‘

functionaries are pxcsumcd 0 bc the repository of such trust.”

i, .
Compucnl mlhonhcs by no stretch -of - nmgmauor are

N
plL\leL(f 10 phl(,c huxdl(, in th way of ]cgrtlm'ltc ng,hu of its

l o
cmployacs 1a1hcl alc bound to ehmmate hmdlcs and ..

el
il
ICChnIC’lllthS In lhelmstant case the authority has v1ol'1ted the

norms of public l:ust |
| )
i i ;
4 . I

That section 16. 01 the Khybel P’ikhtunl\hwa Civil Sewant Act,

1973 ]')IOVICICS‘ that all, cm! servants arc liable for plcqcubcd

dlsuplmaw actions and pLI]'IIllk,s m accordance with plL\LIlbL‘(I '

|

'n|1 the
I

Efficiency: and Discipline Rulcs, 2011. No procedure what SO

procedure. The prescribed procedure has been laid down!

ever has been qdoptud by thc. puml authority before lcmnnaun"

- the service of thc '1ppcIIant In absence of confo:m!ty With such

— - . [

- | '§.A+H/</;4g/-
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rules Jnd P ou.(.mc. lh(. lmpuﬂm.d pcml order C'mnol Lc held to

have bu.n nou[md as '\ vahd order. :

i .
i -

~ .

.I‘
Ix:

\
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P |
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N
1

I, llmt v1dc. mpugnd 01du atmosl 15 cxnpioycc h we been -
! I f‘l I

u.movcd llom suv:cc without c'u'm5 for lhcu 'mty ot -,

misn.onduc.t /\ll ilu. cmplo\rw\ have been pcmh/cd wuh a

single stch\ yald Thc case of the qppcllant is cllffe <ent from s
other emplo_/ees V’thh lS obvlous and shee1 dlsmxmimnon"

therefore, the 1mpunn'*d ondu 10 the extent of Jppdl ant is not - g

' maintainable 'md 1shablc to bc set sxde -

|
i
it
I.
' ¥

. o '
12, That the lmmwncd order has bcm passed by mlcompctcnt

l -

tlm whole 1310c<.cdn s and action there upon : e
[ '
A ) .
. . i ' !‘ ‘ ’ - 4 |' :
1l ] .ol l

13.  That the m uaned* emltv is very harsh v'md
P P )’

R

commcnsmate wnh onvxty of allcned 1mscond cL On this,

score as well th" tmpunncd order is not <ustamabl ;n the eyes
!

of Taw, justice, | Qi play and cquity and is liable lo ‘be interfered:

with. o '

1

l i
1

11 I8 lhcu{oxc humbly pr c.yed hat on acceptance of thm c‘,cpanmcnt'xl

appeal, Your Honour nmv araciously be ])lt.dbcd o' su.l ;mdu thuj

impugned order of. Rcmoval from Scrvice datcd 09- 02 2013 and re

instate the appetant with ’l“ back benefits.

Yours faithiully

-
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2
Dr. Farman llmh Qm Muhammad Altaf Hvsmm I\-

Dental Surgeon, Main Rashid Hussain Mcmonnl

Pl
H

Fospital, Pabbi, Nowshera,

Dated: /3 /__%_?_f)h :
/\//C/\@i /750/ 4058/55 -7 | 1
D f’[j‘v o - B 77 : : (ﬁ

authority: lhc pcn'\l 'uttnout\' lm <tcpped inio tnc shoes of

! : :
Lompctcnt authonw whxd1 illegality 1s not 't.umblu,,nd vitiate

does’ -not
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e



P(WQM I
'““”GOVERNMENT OF KHYBER PAKHTUNKHWA
3 'HEALTH DEPARTMENT

NO: SOH(E-V)6-116/2015/Dr. Farmanullah
Dated Peshawar the 8" October 2015

e ke aeme mie! et e LI . |

~Dr.Farmanuliah

Ex-Dental Surgeon Mian Rasheed Hussain
Hospital Pabbi Nowshera.

SUBJECT: DEPARTMENTAL APPEAL/REPRESENTATION

I am directed to refer to your Departmental appeal dated 13 4 2015 on,

the subjeot noted above and to state that your appeal has been examined under the L

relevant rules/law and it was observed that you falled to appeal to the proper

appellate aufhorlty in the\presorlbed lime line under Sect:on 22 of the Khyber
Pakhtunkhwa Civil Servant Act, 1973,

| . " The Health Department, therefore, expresses its inability to accede to
. your appeal. ‘

\
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L SECTION OFFICER 5“’”{

Endst No. & Date Even. ¢~ PR

Copy to the PS to Secretary Health D‘;\;:{wartment. ﬁ' i
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

Appeal No.28/2016

Dr. Farmanullah.............ooooiii Appellant
Versus

1. Govt of Khyber Pakhtunkhwa through Chief Secretary

2. Govt of Khyber Pakhtunkhwa through Secretary Health.. Respondents ORI

PRELIMINARY OBJECTIONS.

1. That the appellant has neither a cause of actlon norlocus standt

2 That the appeal is not maintainable in its present form.

3 That the appellant has not come to the court with clean hands.

4, That the appeal is bad due to non-joinder of necessary party.

5 That the appeal is time barred.

FACTS.

1. Pertains to record. Hence no comments.

2. Correct to the extent that the appellant was granted 730 days Extra Ordmary '_
Leave without pay. : T S

3. Correct to the extent that the application of the apﬁénanti’w:;s“'rej‘eét-'eé" \:Nh.ich., is
being the competency of the competent authority to- allow or- reject the
application?

4. Incorrect. The appellant was absent from duty without: prlor approval of the .
competent authority dated 5.1.2015 to 23.2. 2015 npo

5. As explained in Para-3 above.

6. Incorrect. The appellant were issue direct show cause notice as the appellant A
was willfully absent from duty and after proper approval from competent authorlty
the removal from service notification was |ssued

7. Correct to the extent that the appellant submltted Departmental appeal WhICh: )
was placed before the competent authority which was rejected ‘ .

8. ‘Incorrect. The Departmental appeal of the appellant.was decided on merit as per |

) rules and law.

9. No comments.

GROUNDS.
A) Incorrect. The appellant was proceeded under the Govt of Khyber Pakhtunkhwa

(Efficiency and Discipline) Rules, 2011.




Secretary Khyber Pakhtunkhwa and after completion of all codal formalities the

penalty of removal from service was imposed upon the appellant.

» B) Incorrect. The approval of the impugned Notlfrcatlon was obtamed from Chreff—i,: E

C) Incorrect. The appeal of the appellant was placed- before the Chref, Secretary;{f:

Khyber Pakhtunkhwa being competent authority which was: rejected ds- per rules.}l'-[..,,-"-’}J.f,.;

and law.

D) Incorrect. The appellant was absent from duty dated 5.1.2014 to 23.2.2015

without prior approval of the competent authority and as per the Govt of Khyber;-f-.- " s

Pakhtunkhwa (Efficiency and Discipline) Rules, 2011
E) Denied as drafted. The impugned order is made in accordance with law.

F)  As explained above.

G) Incorrect. The impugned Notification has been |ssued to the appellant as per:,,"'j

available record of the appellant.

H) Incorrect. As explained above.

) Incorrect. The absence of the appellant was floated in the Press under Rule-9 of
the Govt of Khyber Pakhtunkhwa (Effrcrency and Dlsmphne) Rules 2011 .and: )
after expiry of stipulated period disciplinary proceedlngs was mrttated agarnst the.::__

appellant.
J)  Incorrect.

K)  Nocomments.

: It is therefore, prayed that the appeal of the appellant maybe . ’

dismissed with cost.

Secretary to Gt of Khyber :
Health Department .5
~~(Respondent No.1)¥ - .




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR

A Peell /T/v\\\t”i:g)

In Re: &3/20[4

Dr. FArman UG ..o, Appellant
| VERSUS

- Govt. of Khyber Pakhtunkhwa & drhers ....... Respondents

REJOINDER ON BEHALF OF THE APPELLANT

Respectifully Sheweth:

The Appellant submits as follow:

1. - The respondents failed 1o comply with the
procedure Aprescribed in" Efficiency & Diséipline

Rules 2011.

2. The oppellont is entitlied under the law for ex’rensio'n,
in leave. Beéides, -fheéx’rrcordiricry circumstances
vo'f the appellant was a mitigating factor in
considering extension for -dppellan’r,’s leave

extension application.

3. The very wordings of the appeal rejection order
dated 08 10. 201 5 show that the appeal was never

'ploced before the competent authority i.e. Chief

Secretary Khyber Pakhtunkhwa.
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it is, therefore, humbly prayed that keeping in
view the averments of the appeal and rejoinder,

- the instant appeal may Ye_ry graciously be allowed.

: Appéllcm‘
Through

. Muhammad Ashgar Kﬁan Kundi
Dated __/10/2016 Advocate, Peshawar

AFFIDAVIT

I, Muhammad Ashgar Khan Kundi as per instructibns of
my client, do hereby solemniy affirm and declare on oath
that the contents of the: rejoinder are frue and correct to

the best of my knowledge on_d belief and nothing has

- been concealed from this Hén‘bie Court.

DEPONENT
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o 7 KHYBER PAKHTUNKWA
SERVICE TRIBUNAL, PESHAWAR

i No_ZA < (ST Dated:_2 / /@ 1017

To,

The Secretary Health,
Government of Khyber Pakhtunkhwa,
Peshawar.

All communications should:be*5;
addressed to the Registrar KPK .
Service Tribunal and not any -
official by name. U
Ph:- 091-9212281
Fax:- 091-9213262 i
x\

Subject: - JUDGMENT IN APPEAL NO. 28/2016, DR. FARMAN ULLAH.

‘ I am directed to forward herewith. a certified copy of judgment dated
18/09/2017 passed by this tribunal on the above subject for strict compliance.

Encl: as above . \

FOETRAR "t

REGISTRA
KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL
PESHAWAR
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