BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
Appeal No. 42/2016

_"Date of Institution... 11.01.2011
Date'of decision... 26.12.2017

Izzat Noor Ex-Primary School Teacher, Government Primary School, Chortoo;
Jalkoat son of Gul Mashal R/O Sew Post office Kamila Tehsil Dasu, District
Kohistan.  © ~ ... (Appellant)

Versus

1. Director_;',:El,ementary and Secondary Education, Government of Khyber

Pakhtunkhwa Peshawar and 2 others. . ... (Respondents)
MR. Fazal Shah Mohmand ) For appellant.

_Advocate

MR. Muhammad Jan, '
Deputy District Attorney For respondents.

- MR. NIAZ MUHAMMAD KHAN, CHAIRMAN
- MR.GUL ZEB KHAN, MEMBER
JUDGMENT

NIAZ MUHAMMAD KHAN, CHAIRMAN: - This judgment shall also

dispose of another connected appeal No. 43/2016 Muhammad Nabi as in both the

appeals cQ_ml_non quest;ons of law and facts are involved.

2. Arguments of the learned counsel for the parties heard and record perused.
FACTS
2. The appellants were dlsmlssed from service on 11.05.2012 due to his

absence agamst whlch they filed departmental appeals (undated) which were

4 ’re]ected on 23 12 2015 and thereafter, they filed the present service appeals on

11.01 2016



™

a

ARGUMENTS

3. The learned counsel for the appellants argued that absence of the appellants

was due to their involvement in a criminal case in which they were acquitted by

learned trial court and thereafter they filed departmental appeals. That the impugned

~ order has beeﬁ giveh retrospective effect. That no proceedings under the relevant

law in force,ffor- the time being i.e. Khyber Pakhtunkhwa Removal from Service
(Special P'o;v}iier):-b-rdinance, 2000 were conducted. That the appellate authority
fejeéted depa}trﬁéﬁtal appeal under the Khyber Pakhfunkhwa Government Servants
(E&D) Ru'l;as, 20.1‘1 whereas the cases were covered by the RSO mentioned above.

That the impugned order was given retrospective effect which was a void order.

4. On thg' other hand- the lea'med Deputy District Attorney argued that the
appeal wastlme bé\rred as the impugned order was passed on 11.05.2012 and the
appellants ﬁled departmental appeals according to para-4 of the appeal on
28.12.2012:ahd thereafter as per para-6 of the appeal they filed second departmental
appeals afté; “_ac»qluittal. That the appellants admitted their absence from duty in his

memorandum of appeals.

CONCLUSION

5. ThiS?Trib_unal in a number of cases delivered judgments that retrospective -

orders are vAci)“'idn;qsrders on the basis of judgment of the august Supreme Court of
Pakistan repdﬁé‘d.:as 1985-SCMR-1178. The present orders are also void orders and
no limitation"-iéhallj:fun against void orders. The department has also not compli¢d

with the rele\_’{aﬁt rules in the case of absence. The department has also not taken

-into consideration involvement of the appellant in criminal case.

6. As a result of the above discussion, this appeal is accepted and the

“department "ié;:'(iirgcted to'hold denovo proceedings within a period 0f 90 days of the -




-~ shall be reingtfate'd'in service. Parties are left to bear their own costs. File be

receipt of this judgment in accordance with the rules, failing with the appellants -

- consigned to the record room.

mmad Khan)
Chairman

- - (Gul Zeb Khan)
‘Member

- ANNOUNCED

26.12.2017
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Misc. Application in S.A No. 42/2016 |

[?_6.'1.2018 . Counsel for the appeliant submitted an application for
' ~ correction of name of the father of the appellant in the judgment
- dated 26.12.2017 in service appeal No. 42/2016. File has been

requisitioned.

“As per CNIC father’s name of appellant Tzzat Noor is
Subhan Shah. Therefore, application is accepted and name of the
appellant in the judgment dated 26/12/2017 in service appeal No.
42/2016 may be read as “Subhan Shah” instead “Gul Mashal”.
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BEFORE THE SERA\:/lCE‘ TRIBUNAL KPK PESHAW

Service Appeal No_ 49 /2016.

|zzat Noor Ex Primary School Teacher, Govt. Primary School Chortoo
Jalkoat S/O Gul Mashal R/O Sew P/O. Kamila Tehsil Dasu District

KCORISTAM e eeenseesnnrersnssennnssennasrernassnananussmansssrsssases Appelagity g praviacs
. g forvigs Tribunad
VERSUS | sy Mo e
o ated N\ 1200
1. Director, Elementary and Secondary ‘Education Govt. of KPK
Peshawar. ‘

2. District Education Officer (Male) Kohistan.
3. Secretary, Elementary and Secondary Education Govt. of KPK
PESNAWAL. .. cevrnenerransaraasasnarsenss fevereerasees Respondents

APPEAL U/S 4 OF THE KPK SERVICE TRIBUNAL ACT 1974
AGAINST THE ORDER _DATED 23.12-2015 PASSED BY
RESPONDENT NO 1 WHERE _BY DEPARTMENTAL
APPEAL OF THE APELLANT FILED AGAINST THE ORDER
DATED 11-05-2012 OF RESPONDENT NO 2 HAS BEEN
REJECTED/FILED. ‘ -

PRAYER:-

On acceptance of this appeal the impugned orders dated 23-
12.2015 of respondent No- 1 and Order dated 11-05-2012 of
respondent No 2 may kindly be set aside and the appellant may

s kindly be ordered to be reinstated in service with all back
benefits. ' '

Respectfully Submitted:-

1. That the appellant joined the. respondent Department as
Primary School Teacher (herein after referred to as PST) on
30-06-1997, remained posted to various Stations and since
then he performed his duties with honesty and full devotion.

2. That the appellant while lastly posted to Govt. Primary School

Koat Gali Jalkoti District Kohistan, was falsely involved in a

1o s dag murder case vide FIR No 47 dated 22-07-2006 U/Ss

¥ 302/324/148/149 PPC of Police Station Dassu and was

%bé—,é'“ suspended. (Copy-of FIR is enclosed as Annexure A).

7 // 7/2' ' ‘

3. That the appellant along with two others was dismissed from

service by respondent No 2 vide Order dated 11-05-2012.

(Copy of Order dated 11-05-2012 is enclosed as Annexure

B - ATTESTED
.

|
A e pn

1
KhoirT
Servic voannal,
Peshawar
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BEFORE THE KI—IYBER PAKHTUNKHWA SERVICE TRIBUNAL

Appeal No 42/ 20 16

Date of Institution . 11012011

' E Date of deei-sion.;. o 2‘6'.1_2:.‘201‘7 .'

Izzat Noor Ex-Prlmary School Teachet, Government Prlmary School Chortoo.
Jalkoat son of Gul Mashal R/O Sew Post office Kamlla Tehsﬂ Dasu, District
B . R (Appellant)

Kohistan.
Versus’ I L :

I. Dlrector ‘Elementary and Secondary Education, Government of Khybe1

Pakhtunkhwa Peshawar and 2 others - . (Respondents)
MR. Fazal Shah Mohmand | . For appellant. N

Advocate. | o
- . N i N . ' ' . -‘ .

MR. Muhammad Jan, . ' I
Deputy District Attorney ' e “For respondents.

" CHAIRMAN

"o 'j‘ S S : .
W%IAZ MUHAMMAD KHAN, _ L . A
I _ , " MEMBER

MR. GUL ZEB KHAN,

JUDGMENT o

NIAZ MUHAMMAD KHAN CHAIRMAN Thls Judgment shall also

dispose of another connected appeal No. 43/2016 Muhammad Nab1 as in both the

appeals cominon'questi‘ons of law and facts are involved:

2. Arguments of the learn;ed‘ counsel for the parties heard and record perused.

FACTS

2. The appellants were d1smlssed from serV1ce on- 11 0-5-.2012 due to his

absence against Wthh they ﬁled departmental appeals (undated) which were

" rejected on 23 12. 2015 and thereafter theyl filed .the ,present service appeals on

11.01.2016.

"t‘ﬂilé.."?g.a

QC;‘ Tem T
IS intunal,

Peshay var
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ARthMENTs '

3. The learned counsel for the appellants argued that.- abSence of th‘e appellants

was due to therr mvolvement in a cummal case 1n wluch they were acqurtted by |
learned trlal court and thereafter they ﬁled departmental appeals That the impugned 1
order has been gwen retrospective effect That .no proceedmgs under the relevant BN
law in force for the time being i.e. Khyber Pakhtunkhwa Removal h om Service ) l,l 3
(Specral Power) Ordinance, 2000 were conducted That the - appelhte authority .
rejected departmental appeal under the Khyber Pakhtunkhwa Government Servants ‘ . L
(E&Déjﬁr""\;ules 2011 whereas the cases were covered by the RSO mentroned above. . i

That the rmpugned order was grven retrospec‘nve e‘ffect whrch was a v.old order. '

1 ' . N

4. On the other hand the learned Deputy DlStI’lCt Attorney argued that the )

| appeal was tnne barred as the 1mpugned order was passed on ll 05 2012 and the

appellants ﬁled departmental appeals accorduw to para -4 ot the appeal on .

78.12.2012 and thereafter as per para—6 of the appeal they ﬁled second departmental i

appeals after acquittal. That the appellantsadm_rtted:therr absence from duty in his ' i

memorandum of appeals. A - P ' - -

TR 0 B e o e B, ]
aa . 3 o i

CONCLUSION

5. Thrs Trlbunal in a number of cases dehvered Judgments that retrospective

orders are vord orders on the basrs of judgment of- the august Supreme Court of : FQ
Pakistan reported as 1985- SCMR-l 178. The present orders are also void orders and -

no lrmrtatron shall run agamst -void orders The department has also not complied

with the relevant rules in the case of absence The department has also not taken

into consideration involvement of the appellant in crrmrnal case. '

e e (O RIS IS 7 TR, S

6. As a result of the -above drscussron th1s appeal rs accepted and the [Q o

< . \‘*
department 1s,’d1rected to hold denovo proceedrngs wrthm a perrod of 90 days of rlle?

v
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receipt of this judgment in accordance with the rules, failing":w-ith: the appellants -

shall be réinis‘tatgd in service. Parties are left to bear their own costs. File be

. B . . -E‘
consigned to the récord room.
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26.12.2017 -
- Jan, Deputy District Attorney alongwith Muhammad Alam,

~ File be consigned to the record room.

Counsel for the appellant and Mr. Muhammad

"~ ADO for the respondents present. Arguments heard and

record perused.

This appeal is accepted as per our detailed

judgment of today. Parties are left to bear their own costs.

Membet?

ANNOUNCED
26.12.2017
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- 09.:0‘2.5014:7-‘-@ o T Clerk to counsel for the appellant and Addl:ﬁAG alongw1th
) ‘ Rash1d Ahmad ADEO, KOhlStal’l for respondents present
'Re]omder subnntted F 0 come up for arguments on 13.06.2017
‘before D.B. - »

- | ' (MUHAMMADRVAA
@\ -  MEMBER
(ASHFAQUE TAg) ' .

"MEMBER -

- ‘ Y S
"13.06.2017 " Counsel for the appellant present. Mr. Abdul Wali, Superintendent
' alongv?ith Mr.-M‘nhem'rmd Adeel Butt, Additional AG for the re§pendents
also present. Learned counsel for the appellant reqne_sted for ad.j'o'hrn‘ment.

Adjourned. To come up for arguments on 10.10.2017 before D.B.

A 41%
(GUL ZEB KHAN) (MUHAMMAD AMIN KHAN KUNDYT)
MEMBER MEMBER

10.10.2017 L.earned counsel for the appellant present. Mr. Kabir
- Ullah Khattak lcarned Assistant Advocate General alongwith

,  Mr. Muhammad Alam (ADEO) for respondents present.

Learned counsel for the appellant secks adjournment.

Adjourn. To come up for arguments on 27.12.2017 bel’ore

S.13.

274 CRon

(Muhammad Amin Khan Kundi) (Muhammad Hamid Mugl ml)
Member Member
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Counsel for the appellant present and heard. He submitted that the
appeltant was charged in a murder case in which his BBA was conformed
on 8.12.2012, however, prior to this he had been dismissed from service
vide impugned order dated 11.5.2012. Learned counsel further submitted
that the dismissal order is being illegal for the reasons that no charge sheet
was issued to the appellant nor inquiry was conducted and that no
opportunity of hearing was pr_ovided to the appellant. It was also
submitted that the impuglned or::ter has‘been-p‘afsed with retrospective
effect which is against the law. That ther departmental appeal of the
appellant is also rejected on 23.12.2015 and the instant appeal was
submitted on 11.1.2016 which is within time.

Points urged need consideration. Admit. Subje;:t to deposit of

security and process feq withip 10 days, notices be issued to the

respondents for written repI\;/cor_nments for 19.05.2016.

MAMBER

T4

19.05.2016 Clerk of counsel for the appellant and Addi: AG for respondents
present. Written reply by respondents not submitted. Learned Addl: AG
requested for further time for submission of written reply; To come up
for written reply/comments or g C‘{Lj,/éf before S.B.

Member
06.10.2016 Appellant in person and Mr. Hashir Ahmad,

DEO alongwith Addl: AG for respondents present.
Written reply submitted. The appeal is assigned to D.B
for rejoinder and final hearing for9.02.2017.

(Muhammad Aamif' N
(Member

vc} N




#5 - Form- A&

FORM OF ORDER SHEET
Court of
Case No.__ 42/2016
S.No. | Date of order Order or other proceedings with signature of judge or Magistrate
Proceedings )
1 2 3
1 11.01.2016
The appeal of Mr. lzzat Noor presented today by Mr.
Fazal Shah Mohmand Advocate may be entered in the
Institution register and put up to the Worthy Chairman for
proper order. '
5 RE%EISTRAR -

This case is entrusted to S. Bench for preliminary

hearing to be put up thereon _/%-/- /6

Vo T




BEFORE THE SERVICE TRIBUNAL KPK PESHAWAR

Service Appeal No Y A 12016,

2421 8\ [ To | U Appellant
VERSUS
DIrector & Others. . civeviiiiii i iirieecieie e Respondents.
I NDEX
S.No | Description of Documents Annexure | Pages
1. Service appeal with affidavit - 1-4
2. Application for condonation of delay with affidavit 5-8
3. Copy of FIR A ® b
4. Copy of Order dated 11-05-2012 ' B &7
5. Copy of Order dated 08-12-2014 & Departmental | C & D &
Appeal dated 28-12-2014 2-9
6. Copy of Order & Judgment dated 16-02-2015 E & 10
7. Copy of departmental appea!l & Order dated 23-12- | F& G ®=ry
2015 W -2
8. Wakalat Nama - 113
| Dated-:11-01-2016. Appellant
Through

Fazal Shah Mohmand
: Advocate Peshawar.
OFFICE:- Cantonment Plaza Flat 3/B Khyber Bazar Peshawar
Cell# 0301 8804841
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BEFORE THE SERVICE TRIBUNAL KPK PESHAWAR

Service Appeal No Qg /2016.

|zzat Noor Ex Primary School Teacher, Govt. Primary School Chortoo
Jalkoat S/O Gul Mashal R/O Sew P/O Kamila Tehsil Dasu District

Kohistan......coueiiiiii e Appellanty g proviges
Bervios Tribunad
VERSUS @myggom'élm
lﬂJ—Z o6
1. Director, Elementary and Secondary Education Govt. of KPK
Peshawar.

2. District Education Officer (Male) Kohistan.
3. Secretary, Elementary and Secondary Education Govt. of KPK
PeShawar. .. .ccciciiiieieccc e enens Respondents

APPEAL U/S 4 OF THE KPK SERVICE TRIBUNAL ACT 1974
AGAINST THE ORDER DATED 23-12-2015 PASSED BY
RESPONDENT NO 1 WHERE _BY DEPARTMENTAL
APPEAL OF THE APELLANT FILED AGAINST THE ORDER
DATED 11-05-2012 OF RESPONDENT NO 2 HAS BEEN
REJECTED/FILED.

PRAYER:-

On acceptance of this appeal the impugned orders dated 23-
12-2015 of respondent No 1 and Order dated 11-05-2012 of
respondent No 2 may kindly be set aside and the appellant may
kindly be ordered to be reinstated in service with all back
benefits.

Respectfully Submitted:-

1. That the appellant joined the respondent Department as
Primary School Teacher (herein after referred to as PST) on
30-06-1997, remained posted to various Stations and since
then he performed his duties with honesty and full devotion.

2. That the appellant while lastly posted to Govt. Primary School
Koat Gali Jalkot District Kohistan, was falsely involved in a

. murder case vide FIR No 47 dated 22-07-2006 U/Ss
U9 302/324/148/149 PPC of Police Station Dassu and wae

w’suspended (Copy of FIR is enclosed as Annexure A).
174 // £

3. That the appellant along with two others was dismissed from
service by respondent No 2 vide Order dated 11-05-2012.
(Copy of Order dated 11-05-2012 is enclosed as Annexure
B).
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. That when the appellant assured the complainant party of his

innocence, the matter was patched up and the appellant was
released on Pre-Arrest Bail vide Order and Judgment dated 08-
12-2012, where after the appellant filed departmental appeal
before respondent No 2 on 28-12-2012. (Copy of Order
dated 08-12-2012 & Departmental appeal are enclosed as
Annexure C & D)

. That finally the appellant was discharged/acquitted of the

charges by the learned Sessions Judge Kohistan vide Order
and Judgment dated 16-02-2015. (Copy of Order dated 16-
02-2015 is enclosed as Annexure E).

. That after acquittal the appellant filed appeal before respondent

NO 1 which was rejected vide Order dated 23-12-2015. (Copy
of Departmental appeal & Order dated 23-12-2015 are
enclosed as Annexure F & G).

. That the impugned orders dated 23-12-2015 of respondent No

1 and order dated 11-05-2012 of respondent No 2 are against
the law, facts and principles of justice on grounds inter alia as
follows:-

GROUNDS:-

A. That the impugned orders are illegal and void abinitio.

B. That mandatory provisions of law and rules have badly
been violated by the respondents and the appellant has
not been treated according to law and rules and the
appellant did nothing that amounts to misconduct.

C. That no charge sheet and show cause notice were
communicate to the appellant.

- D. That exparte action has been taken against the appellant
and he has been condemned unheard.

E. That no inquiry was conducted to find out the true facts
and circumstances.

F. That the impugned Order is void being without jurisdiction
and legal authority. '

G.That the impugned order is not maintainable being
passed with retrospective effect.




©

H. That even otherwise the absence from duty was neither
willful nor deliberate rather the same was because of
circumstances compelling in nature and were beyond the
control of the appellant being falsely charged in a
concocted case.

I. That the impugned orders are not speaking orders and
thus not tenable in the eyes of law.

J. That even the appellant has been acquitted of the
charges by the Court of competent jurisdiction and as
such he is entitled to be reinstated in service..

K. That the appellant was not provided the opportunity of
personal hearing and the impugned order is defective as
well. ~

L. That the appellant did nothing that would amount to
misconduct.

M. That the appellant has about 15 years of service with
unblemished service record and is jobless since his illegal
dismissal from service.

N. That the appeliant seeks the permission of this honorable

tribunal for further/additional grounds at the time of
arguments.

It is therefore prayed that appeal of the appellant may
kindly be accepted as prayed for in the heading of the appeal.

Any other relief not specifically asked for and deemed
appropriate in the circumstances of the case, may also be

granted in favor of the appellant.
pellant

Fazal Shah Mohmand
Advocate, Peshawar.

Dated-:11-01-2016. Through

AFFIDAVIT

|, 1zzat Noor Ex Primary School Teacher, Govt. Primary School
Chortoo Jalkoat S/O Gul Mashal R/O Sew P/O Kamila Tehsil Dasu
District Kohistan, do hereby solemnly affirm and declare on oath that




the contents of this Appeal are true and correct to the best of my
knowledge and belief and nothing has been concealed from this
honorable Tribunal.

Identified by DEPONENT

Fazal Shah Mohmand
Advocate Peshawar




BEFORE THE SERVICE TRIBUNAL KPK PESHAWAR

Service Appeal No__ /2016.

(b4 | G N[ To | A Appellant
VERSUS

Director & others....icveiiiiiie e, Respondents

Application for the condonationof delay if any.

Respectfully submitted:-

1. That the accompanying appeal is being filed today in which no
date of hearing has been fixed so far.

2. That the grounds of appeal may be considered as integral
Part of this application.

3. That the impugned order being void abinitio, illegal and time
factor becomes irrelevant in such cases.

4. That the law as well as the dictums of the superior Courts also
favors decisions of cases on merit.

It is therefore prayed that on acceptance of this application,
the delay if any in filing of appeal may kindly be condoned.

Dated:-11-01-2016. Appellant

Through “end 5 :

Fazal Shah Mohmand,
Advocate, Pes_hawar

AFFIDAVIT

|, lzzat Noor Ex Primary School Teacher, Gouvt. Primary School
Chortoo Jalkoat S/O Gul Mashal R/O Sew P/O Kamila Tehsil Dasu
District Kohistan, do hereby solemnly affirm and declare on oath that
the contents of this Application are true and correct to the best of
my knowledge and belief and nothing has been concealed from this
honorable Tribunal.

Identified by

ek >

Fazal Shah Mohmand
Advocate Peshawar
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Present: M. Sarfaraz Khan Advocate for peuuoners

" Mr. Nazir Nai ate.

This order wﬂl dxspose of BBA No 283/4 ( Izat Noor etc r . - \"“

Vs State) and 299/4 ( Abdul’ Salam ete.Vs State) both of year 2014 atising out L . "«;‘
of onc and the same FIR bearing No. 47 .dated 22:07:2006 U/S Co
© 302/324/148/149 PPC reglstered in PS Dassu. Pennonexs in both. these \
_ applications approached this court for theu release on BBA whjch was |~ e

provisionally granted to them and today the matter has'come up before me
forits final disposal.

0
At very outset 1earned counsel appeating on behalf of

i
petitioners submitted at the bar that parties have effected comprormse.

In this regard an affidavit EX-PE, Ex-PD and Proforma Ex- PA/ 3 were s ‘

produced. Statements of Tamar Shah. (Father of deceased Abdul Jameel) and
joint statement of Rajee Rahmat (Complamant), Ibrahim and Habib-ur-
Rahmat ( Injured/ victim) recorded in court while statements of Baroo Bibi,
Gul Kunar Bibi (widows of deceased Abdul Jameel) and Fana Bibi ( Mother
of deceased Abdul Jameel) recorded through' commission wherein tney
. admitted compromise and stated that they .are‘legal heirs of deceased and that
in addidon to them there arc five rninor L.Rs of deceased namely Noor
Alam, Saranzeb, Said Alarn Muham:na!d Hussain and Hafeeza Bibi. 'I‘he

accused have transferred landed property measuring 4- Kamals in favom i

’

SIS

of above minots through regi!stered 'deed No: 192 dated -5-12-2014
which is Ex-PE. The major L. RL have granted pardon to the accused in
the name of Almighty Allah an]d did not intend to proceed ahead with

the case against accused/petitioners. The comprormse appeaxs genuine |

- WALt L E: L4 s

and in the interest of both the pmrtxesi ‘as it would eliminate the enmity !

between them. The petition!ers stood charged in the FIR for

"‘) to 2" schedule of Ct.P.C are compoundable and the L.Rs of deceased

- Cef‘l'i/_.l't."fl nhe The Comy o

Y,

\

LL

Exainer

commission of offences U/S 302/32;4’/148/ 149 PPC which according ;
;
;

could compound the same w1thm the ,meaning of section™345 CrP C.

———

The ongmal deeds are placed on'file.: In this state of affairs apphcanon .
in hand is allowed and pre-arrest bail eaxher granted to petitioners stand

confirmed on basis of compromise on existing bonds. File be comlgned

to record room. . e
i — @ 2,

- —

ANNOUNCED , . : i
Wigd L ludze 08122014 - ~ (SARDAR MUHAMMAD IRSHAD)
er Swection 75 Acts Order ‘ Sessions Judge

Al

KOHISTAN.
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)]zat Noor etc stand discharged on basis o

16-02-2015  * - et g Sessions Judge, .~ .-
S S L. Kohistan, - _ S C

g uw,)/»‘%"%og»—'w Lozndrs
- . . .“':).4 } o ; ’ /‘ :
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Present: 'Mr. Muhammad Nazit!Naib Court for state. ‘ '

. Mz, Muhammad Aslam Advbéatealongwith acéuised on bail. .
o . ) i v .

- At very out-set leatned counsel appeating on behalf of
accused drew: attention of this icourt towards compromise effecte;_i
between the parties at bail-stage and submitted that the same be taken

into consideration for the putpose of decision of main case. In the light-
- of above position I perus

ed record which revealed that accused stand !
charged in FIR for commission of offences U:/S 302/324/148/ 149
PPC and was released on bail through order dated 08-12-2014 on basis ;I
of compromise. The statements of LRs of deceased and ‘complainant:
towards compromise were recorded at bail stage wherein they stated to
" have waived off their right of Qisas/Diyat as have forgiven'the accused’ '\‘-'
in the name of Almighty Allah. The compromise effected at bail stage "
appears genuine and free" from any coercion, undue influence. and -
duress. The offences with which acc

used stand charged in FIR are; . ° ‘
compoundable according to 2" schedule of Cr.P.C and the legal heirs © ‘
of deceased/victimcan co‘;np_ound the same U/S 345 CrP.C. - .

L

It is almost settled that compromise effected at bail stage
can be taken into consideration for disposal of main case. wisdom in | o
this regard can be derived from case of Syed Sabir Hussain Shah and ‘

- another VS Syed Iftikhar Hussain Shah and another ( NLR'1996 :
Criminal 179) whetein bail was granted at bail-stage on basis of
compromise and at trial stage complainant tried to resile therefrom

but the same ‘was not permitted by Hon,ble Peshawar High Court .

Bench Abbottabad and observed. A . S '

p

ON

-" In my opinion once a compromise has

. been effected it:cannotfbe'withdrawn'and
I am also clear in my .mind that it is-
incompetent for - any’ person,
entered . into a valid
7compromise to withdraw from

b SsT

once having
composition
the same’”. -

Above view of Hon,ble Peshawar High Court was upheld by | o _
Hon,ble Supreme Court in a judgment reported as 1998-SCMR 466, e

A '
- - . n

4 . - .For what _Hals?\b_gc_agl‘sgate‘cly above and while r'ésp'é&full;‘r\ M e !
following the law laid down in : dbove "judgments compromise . :
tffepied at bail stage is acceded to"fnd «ccused facing trial namely .. .
f compromise. They are on - Sl :
their sureties are relived of . .
propetty be kept intact till expiry of ' .
be consigned to record room after ~

bail, their bail bonds stand cancelled and
the liabilities upon bonds. . Case
period of Appeal/Revision. File

completion. -

. o B
——— - . T '

— ——

\

Order Announced. ~ (SARDAR MUHAMMAD IRSHAD)

IR OIS A




The Director,

Elementary & Secondary Education
Khyber Pakhtunkhkwa,
Peshawar.
' t from
N SERVICE PTC TEACHER MR. - L Tr;i?y‘

SUBHAN SHAH RIO JALKOT KOHISTAN.

Dear Sir, ',
1t is stated that L have performed my duty as a teacher at GPS Kot Gali due o
local enemity an FIR has been launched against me and many other people of my tribe. .
... I have been dismissed from'iservice on 12.11.2007. Now 1 appeared befoire . '
* Court and the Court has granted bail in my case. District Education Officer Kohistan passed wme v the
longed absence all the FIR and Court decisions are with my - \

the dismissal orders showing pro

oL

application.

Therefore it is humbly requested that [ may be re-instated against that post (%f ,

teacher.

Thanks,
Yours faithfully, :

o , S/o Subhan Shah S
' R/o Jalkot Kohistan.
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POWER OF ATTORNEY
In the Court of..... Seyure,. Tonbumsd KPR Pednnnon

---------- Atama T  NessaamasanasaennnaaILR

\‘b?)“j‘ \!\ln'o‘*/ %!D H*é\ g/\&"ﬂ\/\t)—«\g"‘x')\"For~

' Plaintiff
\ZK P’ﬂ ~NOAAN Sd\ mﬁ_ Téa cles  Appellant L—
) ] v Petitioner
Complainant
- | VERSUS, -
Dwedw o  olhe,
- Defendant
Respondent
- Accused
N
Appeal/Révision/Suit/App!ication/Petition/Case NQO==== of Q'DH
Fixed for
I/\We the undersigned, do hereby nominate and appoint &

FAZAL SHAH MOHMAND, ADVOCATE, HIGH COURT, PESHAWAR

My/our true and lawful attorney, for mefour in mylour name and on my/our behalf to appear
at?ﬁ\.ﬁ"‘\. to appear, plead, act and answer in the above Court or any appellate
Court or any Court to which the business is transferred in the above matter and is agreed to sign
and file petitions, an appeal statements, accounts, exhibits, compromise or other documents
whatsoever, in connection with the said matter or any matter arising there from and also to apply
for and receive all documents or copies of documents, depositions etc and to apply for and issue
summons and other writs or sub-poena and to apply for and get issued and arrest, attachment or
other execution, warrants or order and to conduct any proceedings that may arise there out, and
to apply for and receive payment of any or all sums or submit for the above matter to arbitration,
and to employ any other legal practitioner authorizing him to exercise the powers and authorities
here by conferred on the Advocate whenever he may think fit to do so, any other lawyer may be
appointed by my said Counsel to conduct the case who shall have the same powers.

AND to do al acts legally necessary to manage and conduct the said case in all respects
whether herein specified or not, as may be proper and expedient.

AND I/we here by agree to ratify and confirm all lawful acts done on my/our behalf under or by
virtue of this power or of the usual practice in such matter.

PROVIDED always, that liwe under take at time of calling of the case by the Court my/our
authorized agent shall inform the Advocate and make him appear in Court, if the case may be
dismissed in default, if it be proceeded ex-parte, the said Counsel shall not be held responsible
for the same. All costs awarded in favor shall be the right of the Counse! or his nominee, and if
awarded against shall be payable by me/us. ' '

iN WlTNEss, where of I/'We have signed at....... pﬂ%Mw oA

This.. 0%, c.day of.... FEITMA ey in the year.....a2. Vi

ExecutanUExecutants..-...........................W@.....)._/?j...“.;,».ﬁ,;«.s.' ..... reenns .
Accepted subject to the terms regarding fee ;

Attested and Acbepted by:

Fazal Shah Mohmand |

. Advocate High Court
OFFICE:- Cantonment Plaza, Flat, 3/B Khyber Bazar Peshawar. Cell # 0301 8804841
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L"’ & wmm THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR.

A"PEAL NO 42 OF 2016

e "-*Izzat Noor " Petitioner

VERSUS

1. Director Elementary & Secondary Education KPK Peshawar

2. District Education Officer Male Kohistan _

3.Govt of Khyber Pakhtunkhwa through Secretary (E&S)Educaiion Pebhawar
[ mmmmmmeemen Respondents

PARAWISE COMMENTS FOR & ON BEHALF OF RESPONDENTS NO1,2 & 3.

INDEX

1| S# | Particulars of documents } Annexure |Pages
I | Comments along with affidavit ‘ 1-4
2 Coﬁy of leave rules | ' A . : 5 .
3 | Copy of comments ' ‘ o B 16
4 | Copy of ordcr'of rejection - C 7

‘Dated 04.04.2016

RV a—

‘ Respondent No.2
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'? B[.FORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR.

' -APPEAL NO 42 OF 2016

. Izzat Noor . Petitioner

VERSUS

1. Director Elementary & Secondary Education KPK Peshawar
2. District Education Officer Male Kohistan

3.Govt of Khyber Pakhtunkhwa through Secretary (E&S)Educatlon Peshawar
------------- Respondents

PARAWISE COMMENTS FOR & ON BEHALF OF RESPONDENTS NO1,2 & 3.

Respectfully Sheweth:

PRILIMINARY OBJECTIONS:-

I. That the appellant has not come to this Honourable Court with clean hands.

II. That the appellant has got no cause of action/ locus standi to file the instant appeal.
I11. That the appeal has been filed to pressurize the respondents.
IV. That the appellant is estopped to sue thfough his own conduct.
V. That the present appeal is not maintainable due to mis-joinder and non-joinder of |
necessary parties. |
VI. That the appellant has concealed Athe material facts from this Honourable Court. Hence
| not entitled for any relief and appeal is liable to be dismissed.
VIL That the appellant has been removed from service due to. involvement in murder case
and being absconder and willful absent from duty. Hence liable to be dismissed.
VIII. That the competent authority has removed the appellant after fulfillment of all codal
formalities, hence éppeal is liable to be dismissed. |
IX. That the appellant never attended the school and remained absenf from his duty from
) 22.07.2006 to till date due to his involvement in murder case and being absconder in the
case. ‘
X. That the appellant was appointed as PST on 30.06.1997 and absented himself from duty
with effect from 22.07.2006 to till date due to involvement in murder case and being
absconder in the case, therefore the service of the appellant has automatlcally been

ceazed as per service rules.

XI. That the appeal is time barred, hence liable to be dismissed.




1.

2.
3.

4.

5.
6.
7.

Factual Objections: @

Para No. 1 is correct to the extent of appointment of the appellant, and the

remaining Para is incorrect hence denied.

Para No. 2 relates to record.

Para No 3 is correct. Further stated that the appellant was appointed as PST

on 30/6/1997 and with a continuous service less than 10 years has been

charged in a murder case Vide FIR No 47 dated 22/7/2006 and became
absconder and after that did not perform his duty with effect from

22.07.2006 to 11.5.2012 (The date of dismissal) and in this why the

appellant absented himself from his duty with effect from 22.07.2006 to till

date and during that period the appellant never applied for any kind of leave
with /without pay. In this way the appellant willfully absented himself for
more than 05 years 10 months and 22 days on the date of dismissal and
according to the leave rules of civil servants Rule 12 (I ) extraordinary:

leave may be granted outside leave account on each occasion to a

maximum period of five years at a time provided that the civil servant

to whom such leave is granted has been in continuous service for a

period of not less than ten years. In case a civil servant not completed

ten years of continuous service extra ordinary leave without pay for a

maximum period of two years may be granted at the discretion of leave

sanctioning authority, that the appellant willfully absented himself for a

period more than 5 years 10 months and 22 days) with a continuous service

less than 10 years, hence the service of petitioner has automatically been

seazed as per leave rule (Copy of leave rules is attached as Annexure A)

and consequently the competent authority after the fulfillment of all codal

formalities dismissed the appellant from service under the Khyber

Pakhtunkhwa Government Servant(Efficiency & Disciplinary) Rules 2011

due to willful absence from duty Vide Office Order issued Under Endst: No

1599--1603 dated 11/5/2012.

Para No 4 is incorrect strongly denied, that the matter of FIR was patched up
between the parties and accepted by the Session Judge Kohistan Vide Order
No 3 dated 08/12/2014 not on 08/12/2012 and after that the appellant

submitted an appeal for re instatement in service to Respondent No 1 not to

Respondent No 2 and the Respondent No 1 asked to respondent No 2 for

comments and on the submission of comments to respondent No 1 Vide

letter No 755 dated Kohistan 09.02.2015 (Copy attached as Annexure A),

the respondent No 1 (being competent authority) in the light of comments

and on the basis of evidence on record reject the appeal of appellant (Copy

of Order is attached as Annexure B).

Para No. 5 is not concerned with the respondents.

As stated in Para No 4 above.

Incorrect strongly denied that the Order of respondent No 1 and 2 are

according to law, rules and facts.




A GROUNDS

A. Incorrect, strongly denied that the order dated 23.12.2015 of respondent No
1 and order dated 11.05.2012 of respondent No 2 are according to law,
facts, norms and natural justice and the appellant was dismissed from the
service after fulfilling of all the codal formalities.

B. Incorrect, strongly denied, as stated in Para A of grounds that the order
dated 23.12.2015 of respondent No 1 and order dated 11.05.2012 of
respondent No 2 are according to law, facts, norms and natural justice and
the appellant was dismissed from the service after fulfilling of all the codal
formalities

C. Incorrect hence denied.

D. Incorrect, hence denied.

E. Incorrect statement, hence denied. As stated in Para 3 of facts.

F. Incorrect hence denied. As stated in Para 3 of facts.

G Incorrect statement, as stated in Para 3 of facts.

H. Incorrect hence denied.

I. Incorrect hence denied. The competent authorlty has proceeded against the
appellant as per prescribed law and rules.

J. Incorrect hence denied.

K. Incorrect hence denied.

- L. Incorrect hence denied.

M. Incorrect statement that as stated in Para No 3 of facts.
N. That the respondents seeks permission for arguing the other points at the
time of arguments ]

It 1s therefore, in the light of above stated facts and circumstances, Very
humbly prayed that the appeal in hand may please be dismissed with cost.

\a\‘“\%

Respondent No. 2
District Education Officer,

(Male) Kohistan
1| ,.JHQ
DIRECTOR /77 / %/

Elementary and secondary Education
Khyber Pakhtunkhwa Peshawar

D] s

Elementary and secondary Education
Khyber Pakhtunkhwa Peshawar
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- BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR.

APPEAL NO. 42 OF 2016

Izzat Noor Petitionér

VERSUS

1. Director Elementary & Secondary Education KPK Peshawar

2. District Education Officer Male Kohistan ‘

3 Govt of Khyber Pakhtunkhwa through Secretary (E&S)Educatlon Peshawar
------------- Respondents ‘

AFFIDAVIT.:

I, Riasat Khan DEO (Male) Kohistan do her'eby solemnly affirm and
declare that the contents of Parawise comments in the above titled case are true

and correct to the best of my knowledge and belief, and that nothing,
material has been suppressed from this Honourable court. |

WS

Identified by, , DEPONENT.




OFFICE OF THE DISTRICT EDUCATION OFFICER (MAI_.__)

KOHISTAN
755 Ph: & Fax No.0998407128

No_ 7S~  Dated Kohistan the_2 '0, 12015
- v ]

~ The Director _
Elementary and Secondary Education KPK Peshawar.

To

Su'bject: APPEAL FOR RE-INSTATEMENT IN SERVICE
Memo:-

. Kindly reference your letter No. 1801/F.No.6/Vol:IPST (M) Kohistan
"“dated Peshawar the 12/1/2015 on the subject cited above.
] have the honor to requested that the subject appellant

ALV AATIEN)

to their prolong absent from school dutles ie 16/12/2003 to 11/5/2012 vide office
order no 1599-1603 dated 11/05/2012 (copy attached) record already.submitted
by the appellant along with your appeal. ‘

Hence report is submitted for your kind information and further

necessary action please. . _ _ \Q\ _

District Education Officer - -

| ‘- | le) Kohistan.
‘Endstt; /No./Estab,_7 S b ~8@y / (Male) M

Copy of the above is forwarded to the:-
Deputy Director (Estt) Elementary & Secondary Eduoation Khyber
Pakhtunkhwa‘ Peshawar.

(Male) Kohistan.
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service, disabled by injury, ailment or disease contacted in course or in consequence of duty
or official position. ' ‘ .
2)  The leave salary during disability leave shall be equal to full pay for
the first one hundred and eighty days and on half pay for the remaining period.

12. Extraordinary leave (Leave without pay)-(1) Extraordinary leave may be granted
outside leave account on each occasion up to a maximum period of five years at a time;
provided that the civil servant to whom such leave is granted has been in continuous :
service for a period of not less that ten years. In case a civil servant has not completed ten -
years of continuous service, extraordinary leave without pay for a maximum period of two

years may be granted at the discretion of the leave sanctioning authority, This leave can be |

|
-
o granted irrespective of the fact whether a civil servant is a permanent or temporary
: ' employee.
|
[
|
|
|
|

2)  The maximum period of extraordinary leave without pay combined with leave on |
full pay and leave on half pay shall be subject to the limit of 5 years prescribed in FR-18, -
i.e. the maximum period of extraordinary leave without pay that would be admissible to a"

civil servant who has rendered continuous service for a period of not less than 10 years

shall be 5 years less the period of leave on full pay and leave on half pay so combined.

3)  Extraordinary leave may be granted retrospectively in lieu of absence without leave:

4)*  Notwithstanding anything to the contrary contained in the preceding sub-rules, the
Finance Department may in cases of individual hardship, grant extra-ordinary leave in
excess of the maximum'leave admissible to a civil servant under sub-rule(1) or sub-rule(2),
as the case may be. *Added vide No.FD.SO(SR-IV)5-54/80.Vol-IV dated 6-7-1999.

CLARIFICATION. ‘

i)  Extra ordinary leave (Leave without pay) of 5 years is admissible to a Government
. servant for 'each spell' of 10 years of continuous service. If, however, a civil servant has
' not completed 10 years of continuous service on each occasion/time, Extra Ordinary leave
. (leave without pay) for maximum period of two years may be granted at the discretion of
: the Competent Authority. i
Lt i) Maximum leave availed during one continuous périod of 10 years should also not
exceed 5 years. The cases already decided need not be reopened.

. No. FD/SO(SR-1V)5-54/80/Vol- L dated 31,7.91.
13.  Leave on Medical Certificate. Leave applied for on medical certificate shall

not be refused. The authority competent to sanction leave may, however, at its discretion,
secure a second medical opinion by requesting the Civil Surgeon or the Medical board to
have the applicant medically examined. The existing provisions contained in

Supplementary Rules 212,213 and Rules 220 to 231 for the grant of leave on medical -
grounds will apply. ‘ :

14.  Leave preparatery te retirement- The maximum period up to which a Civil

Servant may be granted leave preparatory to retirement shall be 365 days only. It may be -

] taken subject to availability in the leave account, either on full pay or partly on full pay and

: partly on half pay, or entirely on half pay, at the discretion of the Civil Servant and it will

not extend beyond the age of superannuation. ,

i £ r

.
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2. AND WHEREAS the above

named PST teacher was charged in murdered case
and FIR was lodged against h

im in police station Dassu on 22.07.2006.:

w2

3. AND WHEREAS, the DE

O (M) Kohistan dismissed the teacher from service
vide office order No.159-]

603 dated 11.05.2012 dud3bsconder w.e.f22.07.2006.

AT T T e e
at e ‘

4. AND WHEREAS, the DEO (M) Kohistan has submitted his commeﬁts in the

- light of this office letter No.6862 dated 24.06.2015, '

5. AND WHEREAS, the competent authority (Director Elementary and Secondary
Education Khyber Pakhtunkhwa) after having considered the charges and

evidence on record, is of the view that charges against accused teacher have been
proved.

6. NOwW THEREFORE, in exercise of powers conferred ‘under * Khyber

' Pakhtunkhwa Servants (Efficiency & Discipline) Rules-2011 the appellate

authority has decided to reject the appeal of Mr. Izat Noor Ex-PST GPS Koat
Gali Jalkoat Kohistan on the above ground. .

i

DIRECTOR .

' Elementary & Secondary Education
. [; G[ /?s : : % Khyber Pakhtunkhwa, Peshawar
-Endst: NO.Q-" ;L /

F No.6/Vol:UPST (M) Kohistan Dated Peshawar thez 3/5/ 2015.

Copy‘forwarded for information and necessary action to the:-

/1. District Education Officer (M) Kohistan w/r to his No. 12678 dated 20.11.2015.
P} / 2. Teacher concerned.

= - ok

[5" 3. P/Ato Dfrector E&SE, Khyber Pakh\tg}\nl{cllﬂ&;g@ Peshawar.

N 4. Master File. il e ,

23 o+ 'X\ \ _&F Deput ctor lﬂt} - L
3 " lementary' & 'Secon ary Edu: -~ -
> ‘ \\\“B‘ . Khyber Pakhtunkhwa Peshawar.

Y
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" 7 BEFORE THE SERVICE TRIBUNAL KPK
PESHAWAR.

Service Appeal No 42/2016.

1ZZAT NOOF ciiiiriistiiniterencnresccsnessssonssssass s sssanssssnessseaessressnsasassssans Appellant

Director & Others.. e ceveeseennerneeeneens Respondents

REPLICATION ON BEHALF OF THE APPELLANT..

REPLY TO PRELIMINARY OBJECTIONS.

All the preliminary objections raised by the respondents are incorrect
and as such denied. The appellant has got a valid cause of action/locus
stand to file instant appeal, instant appeal is well within time, in which ali
necessary parti,es' have been imp leaded, appellant has concealed nothing
from this honorable Tribunal and have come to this honorable Tribunal
with clean hands. The appellant is not stopped by his conduct to bring
instant appeal, instant appeal has been filed by the appellant to impugn his
illegal dismissal order, respondents have not fulfilled the codal formalities
besides the principles of natural justice, while taking action against the
appellant, the circumstances leading to his removal no more exist and the
appellant is as such entitled to be reinstated in service.

REPLY TO FACTS/GROUNDS.

Commen'ts of the respondents are full of cbntradictions and are
based on malafide. Respondents have failed to show that the impugned
order is legal and justified. The comments amount to admissions on part of
the respondents, as they have failed to deny the plea of the appellant. The
malafide of the respondents is proved from their contradictory version,
regarding the dismissal of the appellant. Respondents have admitted that
the appellant was dismissed from service due to involvement in criminal
case, from which he has been acquifted' by the competent jurisdiction and
as such he is entitled to be reinstated in service. It is pertinent to mention
here that the appellant was dismissed w.e.f. 12-11-2007 and as such the
version of the respondents regarding the long absence of the appellant is
incorrect and against h the record as well. Respondents have also admitted
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* ““that the procedure set forth in law and rules have not been adopted and as

such the appellant has been condemned unheard. Even no notice was
issued to the appellant either on his home address nor in the press, as such
exparte action has been taken against the appellant in violation of
principles of natural justice.

No charge sheet and show cause was issued to the appellant and no
inquiry has been conducted in the matter, the appellant thus was not
provided reasonable and proper opportunity to defend himself. Even the
opportunity of personal hearing was not provided to the appeliant, the‘
orders are as such void abinitio.

. Even no omission or commission on part of the appellant has been
found leading to the misconduct. Respondents have failed to substantiate
their version and bring anything on record in support of their version; as
such the impugned orders are not maintainable in the eyes of law and
liable to be set aside.

It is therefore prayed that appeal of the appeliant may
kindly be accepted as prayed for in the heading of the appeal.

Dated:-09-02-2017 Appellant

| Through :
Fazai ghah ﬁohmand

Advocate Peshawar
AFFIDAVIT

|, Izzat Noor S/O Subhan Shah Ex Primary School Teacher, GPS Koat Gali
Jalkot Tehsil Dasu District Kohistan, {The Appellant), do hereby solemnly

affirm and declare on oath that the contents of this Replication are true

and correct to the best of my knowledge and belief and nothing has been
concealed from this honorable Tribunal. '

Identified by

Fazal Shah ﬁohmand

Advocate Peshawar.

DEPONENT




”‘ KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

" No 44 /ST Dated 10/01/2018

To

The District Education Officer (Male),
Government of Khyber Pakhtunkhwa,
Kohistan.

Subject: JUDGEMENT/ORDER IN APPEAL NO. 42/16 MR.IZZAT NOOR. 4up onte LVHER

I am directed to forward herewith a certified copy of Judgment/Order dated.
26/12/2017 passed by this Tribunal on the above subject for strict compliance.

Encl: As above \

REGIST
KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL

W

PESHAWAR.




