13.02.2020

L

Learned counsel for the appellant present. Heard,

The appellant has tlled the present service appeal against the

deduction of (,onveyance allowance of the govemment selvant/tcacher

working in mhooi/co!lege during vacatlons period.

Learned counsel for the appellant stated at the bar that identical nature
Service Appeal No. 1452/2019 Ras. already been disposed of by this Tribunal
vide order dated 11,11 2019. Learned counsel for the appellant stressed that
being an identical nature case, the present service appedl may also be
d]prs(,d ol in terms of the said order dated 11| .2019 passed in Service

/\ppcai No.1452/201] 9

Order dated [].]] 2019 of this Tnbunal passed in Service Appeal

No.1452/2019 pelused Judgment dated 03.12. 2018 passed by learned .

Federal Service TIIbunal in Appeal No.1888(R)CS/2016 and judgment
dated 01.10.2019 of the Hon'ble Peshawar High Court Peshawar in Wri(
Petition No.3162-P/2019 referred to in the order dated 11.11.2019 i
Service Appeal No. 1452/2019, also gone through and plea taken by the
learned counsel for the appellant is found genuine, Consequently the instant

service appeal is also disposed of in terms of order dated 11.11.2019 passed

In Service Appeal No, 1452/2019; with-the observation that the judgment ot

Hon'ble Peshawar High Court passed in writ petitions including  Writ
Petition 3162-P/2019 shall be honored and implemented by the respondents

within shortést possible time.

This may alqo be obsexved that perusal of the judgment of Federal
Service T uhunai n- /\pptal No [888(R) CS/2016 reflects that ; I an identical
nature case, the Federg] Serwce Tribunal has held that the conveyance
allowance is payable to fhe appellants w.e.f the vaccmons of the year when

the departmental appeal/representation was filed by Lhe appellants.

-

s
(Muhammad Hamid MLwhai)
Member ()

File be consigned to the record room.

Announced.
3.02.2020

AR
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Form; A

FORM OF ORDER SHEET

Cése No.

. Mé% /2019 ]

S.No. | Date of order
' Proceedings

Order or other proceedings with signature ofjudge or Magistrate

1 2 3
- 20.12.2019 " The present appeal submitted today by Mr. Noor |
‘ Muhammad Khattak Advocate, may be entered in the institution
register and put up to the Worthy Chairman for proper order
please. e '
. /
. REGISTRAR
_2 _ This case is entrusted to S. Bench for preliminary
hearing to be put up there on 09.01.2020. '
v
CHAIRMAN
09.01.2020 Junior to counsel for the appellant present.

‘Fiequests for adjournment due to general strike- of |
“thie Bar. Adjourned to 13.02.2020 before S.B.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

—-——_._L
PESHAWAR

APPEAL NO. 96 /2019

5 ~ ABDULLAH JAN ' EDUCATION DEPTT:
o - INDEX :
i S.NO. | DOCUMENTS ANNEXURE PAGE
1 Memo of appeal = | ceeneeees 1- 3.
. 2 Stay application | e 4, 5
! 3 Notification A 5, o
| 4, Pay slips ' B&C 6- 7.
5 Departmental appeal D 8.
6 Judgment E O- 15.
7 Service Tribunal judgment F 16- 17.
8 Vakalat nama S 18.
APPELLANT
THROUGH: ._
NOOR MUHANMMAD KHATTAK
ADVOCATE

Room No. 3 & 4, Upper Floor,
Islamia Club Building,
Khyber Bazar, Peshawar
0345-9383141

-NOTE:
Sir,
Spare copies will be subpitted
After admission of the gase)




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR
Rhvber Pakhtakhwa

Rervice Trtbwnal
APPEAL NO. M& /2019 Py o N 68

'Mr. Abdullah Jan, AT (BPS-15) varca 2213 (9
GHS, Kaga Wala, Peshawar.
................................................................... APPELLANT

VERSUS

1- The Government of Khyber Pakhtunkhwa through Chief Secretary,
Khyber Pakhtunkhwa, Peshawar. '

2- The Secretary (E&SE) Department, Khyber Pakhtunkhwa, Peshawar.

3- The Secretary Finance Department, Khyber Pakhtunkhwa, Peshawar.

4- The Accountant General, Khyber Pakhtunkhwa, Peshawar.

5- The Director of (E&SE) Department, Khyber Pakhtunkhwa, Peshawar.
.................................................................... RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 AGAINST THE IMPUGNED
ACTION OF THE RESPONDENTS BY ILLEGALLY AND

j UNLAWFULLY DEDUCTING THE CONVEYANCE ALLOWANCE

| OF THE APPELLANT DURING WINTER & SUMMER
VACATIONS AND AGAINST NO ACTION TAKEN ON THE .
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE
STATUTORY PERIOD OF NINETY DAYS.

PRAYER:
That on acceptance of this appeal the respondents may
kindly be directed not to make deduction of conveyance
-allowance during vacations period (Summer & Winter
‘ { Vacations) and make the payment of all outstanding amount
Filedt Yof Conveyance allowance which have been deducted
sawv/ previously with all back benefits. Any other remedy which

Istrar this august Tribunal deems fit that may also be awarded in
favor of the appellant.

R/SHEWETH:
ON FACTS:

1- That the appellant is serving in the Elementary & Secondary
Education Department as AT (BPS-15) quite efficiently and up to the
entire satisfaction of their superiors.

2- That the Conveyance Allowance is admissible to all the Civil Servants
and to this effect a Notification No. FD (PRC)1-1/2011 dated
14.07.2011 was issued. That later on vide revised Notification dated
20.12.2012 whereby the conveyance allowance for employees




("‘.

: ‘(‘,_\

working in BPS 1 to 15 were enhance/revised while employees from
BPS- 16 to 19 have been treated under the previous Notification by
not enhancing their conveyance allowance. Copy of the Notification
dated 20.12.2012 are attached as anneXur...veecceecsereernerenrenrens A.

3-That appellant was receiving the conveyance allowances as
admissible under the law and rules but the respondents without any
valid and justifiable reasons stopped/deducted the payment of
conveyance allowance under the wrong and illegal pretext that the
same is not allowed for the leave period. Copies of the Salary Slips of
working/serving month and vacations (deduction period) are
attached 3s anNNEeXUre..ieveriereiensirensainnnisnisiestessrsnresnesnsens B&C.

4- That appellant feeling aggrieved from the action of the respondents
regarding deduction of conveyance allowance in vacations
period/months filed Departmental appeal but no reply has been
received so far. That feeling aggrieved the appellant along with his
other colleagues filed Writ Petition No. 3162-P/2019 before the
Peshawar High Court, Peshawar which was disposed of vide
judgment dated 01.10.2019 with the directions to approach the
proper forum i.e. Service Tribunal. Copies of the Departmental appeal
& judgment is attached as anNEXUre...ccceeeressinrarerecseseraernras D &E.

5- That some of colleagues of the appellant approached to this august
Tribunal in different service appeal which was allowed by this august
Tribunal vide its judgment dated 11.11.2019. Copy of the judgment is
attached @S AaNNEXUIeaiicitiitirarseraressasacrenarsrarnssnessssrnrnssssesseses F.

6- That where after the appellant waited for the statutory period of
ninety days but no reply has been received from the respondents.
That appellant feeling aggrieved and having no other remedy filed
the instant service appeal on the following grounds amongst the
others.

GROUNDS:

A- That the action and inaction of the respondents regarding deduction
of conveyance allowance for vacations period/months is illegal,
against the law, facts, norms of natural justice.

B- That the appellant have not been treated by the respondent
Department in accordance with law and,rules on the subject noted
above and as such the respondents violated Article 4 and 25 of the
constitution of Islamic Republic of Pakistan 1973.

1

C- That the action of the respondents is without any legal authority,
discriminatory and in clear violation of fundamental rights duly
conferred by the Constitution and is liable to be declared as null and
void.




D- That there is clear difference between leave and vacation as leave is

E-

F-

applied by the Civil Servant in light Government Servant Revised
Leave Rules, 1981 while the vacations are always announced by the
Government, therefore under the law and Rules the appellant fully
entitled for the grant of conveyance allowance during vacations
period.

That the Government Servants Revised Leave Rules, 1981 clearly explain that
the civil servants who avail the vacations are allowed only one leave in a month
whereas, the other civil servants may avail 04 days leave in a calendar months
and the same are credited to his account and.in this way he may avail 48 days
earned leave with full pay, whereas the Government servants to avail vacation
such as appellant is allowed one day leave in a month and twelve (12) days in a
year and earned leave for twelve days in a year are credited to his account and
there is no question of deduction of conveyance allowance for vacation period,
the respondents while making the deduction of conveyance allowance lost sight
of this legal aspects and illegally and without any authority started the recovery
and deduction of conveyance allowance from appellant.

That as the act of the respondents is illegal, unconstitutional, without any legal

authority and not only discriminatory but is also the result of malafide on the
part of respondents.

That appellant has the vested right of equal treatment before law and the act of
the respondents to deprive the petitioners from the conveyance/allowance is
unconstitutional and clear violation of fundamental rights.

That according to Government Servants Revised leave Rules, 1981 vacations are
holidays and not leave of any kind, therefore, the deduction of conveyance
allowance in vacations is against the law and rules.

That according to Article 38 (e) of the Constitution of Islamic Republic of
Pakistan, 1973 the state is bound to reduce disparity in the income and earning
of individuals including persons in the services of the federation, therefore in
light of the said Article the appellant fully entitle for the grant of conveyance
allowance during vacations.

That the petitioners seeks permission of this Honorable Court to raise any other
grounds available at the time of arguments.

It is therefore, most humbly prayed that the appeal of the appellant may be
accepted as prayed for.

APPELLANT

A 7
BDULLAH JAN

THROUGH: |
NOOR MOHAMMA TTAK
&

MIR ZAMN SA
ADVOCATES
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BETTER COPY PAGE-S. . DTS Y
GOVERNMENT OF KHYBER PAKHTUNKHWA
FINANCE DEPARTMENT b
' (REGUALTION WING)

NO.FD/SO(SR-11)/52/2012
Dated Peshawar the: 20.12.2012

From

The Secretéry to Govt: of Khyber Pakhtunkhwa.
Finance Department, Peshawar.

To:
All administrative Secretaries to Govt: of Khyber Pakhtunkhwa.
The Senior Member, Board of Revenue, Khyber Pakhtunkhwa.
The Secretary to Governor, Khyber Pakhtunkhwa.
The Secretary to Chief Minister, Khyber Pakhtunkhwa.
The Secretary, Provincial Assembly, Khyber Pakhtunkhwa.
All Heads of attached Departments in Khyber Pakhtunkhwa.
All District Coordination Officers of Khyber Pakhtunkhwa.
All Political Agents/District & Session, Judge in Khyber Pakhtunkhwa.
The Registrar Peshawar High Cbuf’t Peshawar,
. The Chairman Public Service Commission, Khyber Pakhtunkhwa.. g
. The Chairman, Service Tr1bunal Khyber Pakhtunkhwa: « .- ; | .

AR A

— s
— O

Subject: REVISION IN THE RATE OF CONVEYANCE ALLOWANCE FOR THE

CIVIL EMPLOYEES OF THE KHYBER PAKHTUNKHWA, PROVINCIAL
GOVERNMENT BPS-1-19 .

Dear Sir,

The Government of Khyber Pakhtunkhwa has been pleased to enhance/revise the
rate of Conveyance Allowance admissible to all the Brovincial Civil Servants Govt: of Khyber
Pakhtunkhwa (working in BPS-1 to BPS- 15) we‘f from 1Sl September 2012 at the following

changed e R
S.No. | BPS Ex1stmg Rate (PM) -Revised Rate (PM)
1. 1-4 Rs. 1,500/- | .-~ |'Rs..1,700/-
2. 5-10 Rs. 1,500/- ., . . | Rs. 1,840/~
3. 11-15 Rs. 2,000/- ~ © , Rs. 2,720/- .
4 16-19 Rs. 5,000/-. 70 7 I Rs: 5,000/-
2. Conveyance Allowance at the above rates'per -m‘phth shall be admissible to those BPS-17,

18 and 19 officers who have not been sanctioned ofﬁpial vehicle. -
7 Your Faithfully

(Sahibzada Saeed Ahmad)
- Secretary Finance

Endst No. FD/SO(SR-II)S-'52/2012 Dated Peshawaf the 20@ December, 20'12 o
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Dist. Govt., NWFP-Provincial
. . District Accounts Office Peshawar Dist.
- " Monthly Salary Statement (September-2019)

Personal Information of Mr ABDULLAH JAN d/w/s of ABDUL GHAFOOR
Personnel Number: 00306948 CNIC: 1730195218633 NTN:
Date of Birth: 12.04.1976 Entry into Govt. Service: 01.11.2005 Length of Service: 13 Years 11 Months 001 Days-

Employment Category: Vocational Temporary .
Designation: ARABIC TEACHER '80004207-DISTRICT GOVERNMENT KHYBE

DDO Code: PW6083-PRL. G.H.S. KAGA WALA PESHAWAR

Payroll Section: 003 - GPF Section: 001 Cash Center: 30 M

GPF A/CNo: V2P 102 Interest Applied: Yes GPF Balance: 339,162.00

Vendor Number; - - . -

Pay and Allowances: Pay scale: BPS For - 2017 - Pay Scale Type:.Civil BPS: 16 Pay Stage: 11

Wage type Amount ' Wage type Amount

0001 | Basic Pay ' 35,630.00 1000 | House Rent Allowance 2,727.00
1210 Convey Allowance 2005 5,000.00 1947 { Medical Allow 15% (16-22) 2,324.00
2148 | 15% Adhoc Relief All-2013 705.00 2199 | Adhoc Relief Allow @10% 530.00
2211 | Adhoc Relief All 2016 10% 2,740.00 2224 | Adhoc Relief All 2017 10% 3,563.00
2247 | Adhoc Relief All 2018 10% 3,563.00 2264 | Adhoc Relief All 2019 10% 3,563.00

Deductions - General

Wage type Amount Wage type - Amount
3016 [ GPF Subscription ;3,340.00 3501 | Benevolent Fund -800.00
3609 | Income Tax -311.00 3990 | Emp.Edu. Fund KPK -150.00
4004 | R. Benefits & Death Comp: -650.00 ' 0.00

Deductions - Loans and Advances

| Loan l Description Principal amount Deduction l Balance

" . Deductions - Income Tax .
Payable: 5,706.95 Recovered till SEP-2019: 633.00 Exempted: 2281.97 Recoverable: 2,791.98

Gross Pay (Rs.): 60,345.00 Deductions: (Rs.): -5,251.00 Net Pay: (Rs.): 50,094.00
Payee Name: ABDULLAH JAN
Account Number: 000964
Bank Details; MEEZAN BANK LIMITED, 420701 SADDAR ROAD BRANCH SADDAR ROAD BRANCH, PESHAWAR
CANTT

" Leaves: Opening Balance: Availed: Earned: - Balance:

Permanent Address: :
City: PESHAWAR. Domicile: - ' Housing Status: No Official

Temp. Address:
City: : Email: abdullahjan12476@gmail.com

System generated document in accordance with APPM 4.6.12.9 (SERVICES/27.09.2019/16:53:09/v1.1)
* All amounts are in Pak Rupees
* Errors & omissions excepted

/
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Dist. Govt. NWFP-Provincial

. District Accounts Office Peshawar Dist,
"\ Monthly Salary Statement (August-2019)

Persbnal Information of Mr ABDULLAH JAN d/w/s of ABDUL GHAFQOOR
Personnel Number: 00306948 CNIC: 1730195218633 NTN:
Date of Birth: 12.04.1976 Entry into Govt. Service: 01.11.2005 Length of Service: 13 Years 10 Months 001 Days

Employment Category: Vocational Temporary .
Designation: ARABIC TEACHER 80004207-DISTRICT GOVERNMENT KHYBE

DDO Code: PW6083-PRL. G.H.S. KAGA WALA PESHAWAR

Payroli Section: 003 GPF Section: 001 Cash Center: 30

GPF A/CNo: V2P 102 Interest Applied: Yes GPF Balance: 330,822.00

Vendor Number: - o

Pay and Allowances: Pay scale: BPS For - 2017 Pay Scale Type: Civil BPS: 16 Pay Stage: 11

Wage type Amount Wage type Amount

0001 | Basic 'Pay 35,630.00 1000 | House Rent Allowance 2,727.00
1947 | Medical Allow 15% (16-22) 2,324.00 2148 | 15% Adhoc Relief All-2013 705.00
2199 | Adhoc Relief Allow @10% 530.00 2211 | Adhoc Relief All 2016 10% 2,740.00
2224 | Adhoc Relief All 2017 10% 3,563.00 2247 { Adhoc Relief All 2018 10% 3,563.00
2264 | Adhoc Relief All 2019 10% 3,563.00 0.00.

Deductions - General

Wage type Amount Wage type Amount
3016 | GPF Subscription .} | -3,340.00 3501 | Benevolent Fund -800.00
3609 | Income Tax A . -161.00 _ |3990 | Emp.Edu. Fund KPK -150.00
4004 [R. Benefits & Death Comp: -1,0339.00 .-"k ) 0.00

Deductions - Loans and Advances

Loan Description Principal amount Deduction Balance
6505. GPF Loan Principal Instal 100,000.00 -5,000.00 5,000.00
Deduétions - Income Tax
Payable: 3,206.95 Recovered till AUG-2019: 322.00 Exempted: 1282.05 Recoverable: 1,602.90

Gross Pay (Rs.): 55,345.00 Deductions: (Rs.): -10,540.00 Net Pay: (Rs.): 44,805.00

Payee Name: ABDULLAH JAN

Account Number: 000964 - .

Bank Details: MEEZAN BANK LIMITED, 420701 SADDAR ROAD BRANCH SADDAR ROAD BRANCH, PESHAWAR
CANTT

Leaves: Opening Balance: Availed: Earned: ' Balance:

" Permanent Address:

City: PESHAWAR. . Domicile: - Housing Status: No Official
Temp. Address: '
City: Email: abdullahjan12476@gmail.com

System generated document in accordance with APPM 4.6.12.9 (SERVICES/27.08.2019/16:22:1 4nll ')
* All amounts are in Pak Rupees
* Errors & omissions éxcepted
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3 . i ; . l \ . . . .
To . ) -
l: N ’ | ~ ’ I Y /
The Secretary (E&SE) Department, . D

Khyber Pakhtunkhwa Peshawar.

Subject: DEPARTMENT.AL APPEAL AGAINST THE IMPUGNED
ACTION _OF . THE CONCERNED AUTHORITY BY
ILLEGALLY ' AND UNLAWFULLY DEDUCTING THE
CONVEYANCE 'ALLOWANCE - DURING _WINTER &
SUMMER VACATIONS ‘

.4{ . . ! " .

|

Respected Sir,

With due respect it' is stated that I am the employee of your good self
Department and is serving as AT (BPS-15) quite efficiency and up to the entire
satisfaction of the superiors. It is stated for kind information that Conveyance
Allowance is admissible to all the civil servants and to this effect a Notification
No. FD (PRC) 1-1/2011 dated 14.07.2011 was issued. Later ion vide revised
Notification dated 20.12.2012 whereby the conveyance allowance for employees
working in BPS 1 to 15 were enhance/revised while employees from BPS-16 o 19
have been treated under the previous: Notification by not enhancing their
conveyance allowance. Respected Sir, I was receiving the conveyance allowance
as admissible under the law and rules but the concerned authority without any valid
and justifiable reasons stopped/deducted- the payment of conveyance-allowance
under the wrong and illegal pretext that ‘the'’same-is 'not "allowed for the leave
period. One of the employee of Education Department in Islamabad filed service
appeal No.1888 (R) CS/2016 befoie!the Federal Service Tribunal, Islamabad
regarding conveyance allowance which was accepted by the Henorable Service
Tribunal vide its judgment dated 03.12.2018. That I also the similar employee of
Education Department and under the principle of consistency I am also entitled for
the same treatment meted out in the above mentioned service appeal but the
concerned authority is not willing to issue/grant the same conveyance allowance
which is granting to other employees.! Copy attachied: I'am feeling aggrieved from
the action of the concerned authority’ regarding’ deduction of conveyance allowance

in vacations period/months prefetred thls Departmental appeal before your good
self. .

It is therefore, most humbly prayed that on acceptance of this
Departmental appeal the concerned authority may very kindly be directed
the conveyance allowance may: not be deducted from my monthly salary
during the winter & summer vacations.

[RTEA ) . }

1, . R . . N s

| ABDULLAH JAN
AT, GHS Kaga Wala, Peshawar

Dated: 27.08.2019




Writ Petmon No 3162-P/2019 Akhtar Hussai @‘ d
others..vs. Govt of Khyber Pakhtunkhwa | §

~Date ofheanng...;; ....... Ol 10.2019.............. e
Petitioner(s) by Mr. Noor Moha_rnmad Khattak, Advocate. -

Mr. Mujahid Ali Khan, AAG, for respondents. -

It . : . [

" ROOH-UL-AMIN KHAN, J:= = - Through this common -
Jjudgment we, proposedl to -decided the instant as well as the .
o . connectéd writ petmons as alj having mvolved common: -

Vi ',:~"']k..:h o

" . question of law and facts (the! :par’nculars of whlch are g1ven IR |

- =

below. - T }A .

L WP No. 3162-P/2019) tided Akhtar Hussam |
etc..vs. Government of Khyber Pakhtunkhwa through
Chief Secretary Peshawar and 4 others ,

P
s

?‘ ,‘i l! i
i WP No. 3064-P/2019 titled Habeeb Ullah etc...Vs.
Government of Khyber Pékhtanhwa through Chief

Secretary; Peshawar and 7 others.

li. WP No. 3084-P/2019 fitled Sikander Khan etc...Vs..
Nﬂ | Government of I\hvber Pakhtunkhwa through Chief
,,5 Secretary Peshawar énd 4 others o '

7 o |
\ - 1v. WP No. 3178-P/2019 tlt]ed Abdur ‘Rehman etc.. Vs SRR REe
Govemment of Khyber Pakhtunkhwa through Chlef L Hell

é Sccretarv Peshawar and 4 others




'. v. WP No.- 3233 -P/2019: titled Amjid Ali etc...Vs. @
Govemment of Khybe* Pakhtunkhwa through Chief

Secretary, Pesnawar and 4. others.

vi. WP No. 3283-P/2019 titled Gul Saced etc...Vs..
Govemment of Khyber Pakhtunkhwa through Chref

‘ Secretary Peshawar and 4 others.

vii. WP No.3287-P/2019 titled. Syed Israr Shah etc...Vs..
,'Govemment of Khyber Pakhtunkhwa through Chief
Secretary Peshawar and 7 others. '

)
'

Vil WP No. 3288-P/2019 titled Firdous Khanetc... V..
" Government of Khyber Pakhtunkhwa through Chief -

Secretary, Peshawar and 4 others.

H . TR Y '-;1[‘L.1

iz, WP No. 3353- P/2019 title¢ Hafiz Inam Ur Rehman
ete. Vs.. Government of Khyber Pa]dlturﬂdrwia |
through Chlef Secretary Pemawar and 6 others.

x. WP No. 3366-?/2019 tltled Jehanzeb Khan etc...Vs.. |
| GOvemment of Khvber Pakhtunkhwa through Chief
I - ! ",'-, { t )

Secretary, Pesﬁawar and 4 oLhers

' ':. 3 i .
[ ]

xi. WP No. 33904)/2019 tiled Haji Rehman etc...Vs.

! Government of Khyber Pakhtunkhwa through Chief
1’; . Secretary, Peshawar and 2others

# | xii. WP No. 3520-P/2019 titled Mohammad Khahdd{i J -

e P B
. LI
etc..‘Vs..- Goy'e‘mn'lent of Khyber Pakhtunkhwa . Qé | i
through Chief Secretary, Peshawar and 4 others. - {\A /




2. As per averments of the wnt petmon the.

.vide - another not1ﬁcat1on dated 20.12.2012 and was further

enhanced. Butj the requndent§ without any vahd and; Justlﬁable

s S )
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' -Xiii. WP No 3567 P/2019 titted Husnur Rehman etc.. Vs @ '

Government of Khyber Pakhnmkhwa through Chief
Secretaxy Peshawar and 3 others. ~ '

xiv. WP No. 3667-P/2019 titled Magsad Hayat etc...Vs..
. 'G‘ovemment' of Khyber Pakhtunkhwa through Chief
Secretary, Peshawar and 4 others. '

xv. © WP No. 3939-P/2019 titled Syed Khurshid Shah
etc... V.. ‘Government  of Khyber Pakhtunkhwa
through Chief Secretnry, Peshawar and 5 others. |

| |

xvi. WP N‘o 4072-P/2019 titled Subhan Ullah etc...Vs.. |

Goverhment of Khyber Pakhtunkhwa through Chief

Secretary, Peshawariand 6 others.

il WP No. 4758-P/2019 titled Sohrab Hayat etc.. V..
Government of Khyber Pakhtunkhwa through Chief -

Secretary Peshawar Hhd 4 others.
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petitioners are servmg ‘in . the Elementary &: Secondary -

Education Department on their respectlve posts. On 14. 7 2011

"’/!"IL’I .
the Govemment of Khyber Pakhtunkhwa enhanced the:
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conveyance allowance* to, all the le Servants i.e. from BPS-1

- to 15, xncludmg the petmoners which was subsequently re\nsed

reasons stop;f;ed / deducted the payment of conveyance .
hawar High Court




~ following manner. o LT R T Ce i
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allowance under the wrong and xllegal pretext that the same 1s

not allowed for the leave penod

3. - In essence the grievance the petmoners is that

they were recexvmg the conveyance allowance under the

. notlf 1cations rnentyxoned above, which was stopped w1thout any
' Justlﬁable rez.ason. o
4 ‘ Since the matter pertein. to grant of tconveyan'ce'
- allowance which is p;ert and parcel of pay. Similar controversy -

came before this Court in Writ Petition No. 3509-P/2014 titled

(Hafiz Mohammad Hlyas  etc..vs..Government of Khyber
Pakhtunkhwa), whereinl the. pay- and salary were defined in the

PRI .i' I
“7. : 'fo ‘resolve n"the controversy as , to
whether payment of al[owances to a cml servant

. falls in chapter-2 of Khyber Pakhtunkhwa - Civil
Servants Act, 1973 i.e. terms and conditions of
service, it is necessary to, reproduce the definition of .,

“pay” provided m section, 2(e) of the Khyber
Pakhtunkhwa Civil Serva.nts Act, 1973 whlch reads

as under

1

2 (e)— Pay" r'n‘eans ‘the. amount drawn '

monthly by a civil servant,as pay, and zncludes
special pay, personal pay and any other
| emolumem:s‘ a’eclared by the prescribed
authority ro.’ be paz’cl!.' » (ernphasis provided).

The word “emolument” used in the above e

1973, accordmg to its dlcmonaly meaning, denotes

wages and beneﬁts received as com ensation for

| . . N

quoted deﬁmtlon clause of the Civil Servants Act," - L
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holdmg an ofﬁce or havmg employment The word .

emolument is basictally derived from the Latm word

8 emolumentum It ongmally meant “the sum paid to
a miller for grinding a’ customer wheat”. Today, the 5
o = - term exists mostly as a bit of archaic legalese, but it N
c ~ might be,wil;hin the route ofil expression i.e.
“grinding out " a .living”. From the above it js
'maﬁifest that  emoluments are -essentially the
' ~ benefits th'ét one gets from the working of being
-. employed. - Emolument is the profit from
employment and is compensation- in return of
services, heﬁc.e the emoluments are part and parcel

of pay. Section 17 being part of chapter-2 i.e. terms. -

.
-

| ‘ ~ and conditions of service of a civil servant provides o

that,  a civil servantlappomted to a postlshall' be,

entitled, in accordance .wnh rules ‘to " the:.pay -
sanctioned for the ‘post!- LLkemse Rule 9(21) of
(FR/SR) provide, 'the. deﬁmtlon of pay Wthh means
the amount drawn monthly by a govemment servant
as: o n,!‘.-:”.y'f‘ R
(i) the pay, other tham1 specxal[pay or pay; granted'mf
"+ view of his personal quahﬁcanon which’ has been.'
sanctioned for the post held by him su,bstantwely or
m an officiating Caﬁaéity, ot to which he is entitled |
by reason of his position.in  cadre, and (ii)
 overseas pay, t’echnvifz‘al payi spebial bay and
~personal payaud ’ij ’ I.tfz I
/ (i) any other emoluments Whlch may be:’
_specially classed as pay by the govemor geneml '
The'leg;siarurgm its wisdom has wisely "
used the word “pay™ ms'tcad of salary in_ definition
clause and section 17 o‘thyber Pakhtunkhwa Civil" | o
Servanté Act, ..1973-. . The -wérd: ‘pay’ connotes - M




payment of wages mc]udmg emolument in broader

spectrum whlle the sala:y i¢ used' for amount that
one recexves in retum for work and or servxce
'provrded whxch is paxd penodlcally ie. over a
spec1ﬁed mterval of time such as weekly or most
commonly monthly. The term “salary” has beep

dealt with at page-553 of Corpus Juris Secundem
Vol. 77 as under -

- __S_ﬂfl’_'l_ ’I'he word “Salarv is defined has

meaning, ﬁxed compensatlon regular]y paid by the -
year, quarter, month or Week fixed compensat1on
for regular ‘work, or for contmuous services over a
period of time; penodlcal compensation for services:

compensation for ~serv1ces lrendered per - annum."

e compensation mean 1m @fﬁCIal’a*ld in some other -

_situation, or station; legal 'compensatxon

Salary 1s alsot wdeﬁned as. meanmg stipulated.

periodical recompense or consrderatlon paid,: or

| stipulated. to be pard to a- person on regular interval

for services usually a ﬁxed sum to be paid by the

year ‘or half year, quartetL rewaro or _consideration -

- paid or agreed to be pard to: a person on a regular

: xntervals by the vear month ‘or week foriserwces

reward of ﬁxed or recompense:for serv1ces rendered

or performed reward or compensanon of services .

rendered or performed S = R '5
From the above - menUoned deﬁmtron it is mamfest
that the “salary” of a civil servant is a.fixed amount
regularly paid as com;ﬁerlsaiio’n to “the employee ‘
whereas the pay means ‘an amount received by a

civil servant mcludlng other emoluments

allowances T
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5. Besxdes certam other - petitions filed by the

@\J

. ‘A'_I'eachcrs.__/‘f;mpl_oyggs of the same erartment serving from ..
-other .corn'er's of ti}"f: pr.ov'ulxc'e.» which were- decid-ed‘ by
. Abbottabad Bench of this Cour, &herem it was held that the

 conveyance allowance being part of pay fall in terms and ' o

conditions of civil servant and it can adequately be claimed - i

~ through an appeal by adopting the prescribed procedure:under

the Khyber Pakhtunkhwa Civil Servants Act, 1974.
6. | Fbr the reasons given hereinabove, the petitioners

are civil servants and theif-claiin falls in terms and conditions

of service enumerated in Chapter-Z of the Khyber Pakhtunkhwa
C1v11 Servants Act, 1973 whcrem thc _]unsdlctlon of this’ Court |
is expressly baned by Artlcle 212 of the Cons*tmmon of Isla:mc L o
Repubhc of Paklstan 1973. Resultantly, this and the'connected .
writ petition metmoncd aBové stand dxsmlssed bemg ‘ot
maintainable. However the‘ pentloners are hberty to- approach e !
the proper forum, if so desire. i
Ahnounced on; s ;

of October, 2019 . <
;atﬂuu{’ : _ T

. INER ‘
r‘asmwrm;‘?gouﬂ -

%’“"""M’d haday
2106T




I

' . '- E’xEFORE THE KHYBER PAKHTUNKHWA SER CE’T _ IBUNAL

- 'PESHAWAR e 7 1 .
. ' \\ ; = ,?axybc o akﬁgﬁg_\a\;\—&

, | | LIS‘ZL /2019 \:f‘ N7 A
AR APPEAL%H) ﬁ";-_tiﬁﬁl |
f‘ M Maqsad Hayat, SCT (BPS~16), o Q’L[ 2 7076
E GHS Masho Gagar, Peshawar.............-.’......:.'..a ........ S— APPELLAN

. N VERSUS

..;1 The Government of Khyber P"akhtunkhwa through Chief Secretary, S
- (hyber Pakhtunkhwa, Peshawar.
2~ The Secretary (E&SE) Department, Khyber Pakhtunkhwa Peshcwar
~ 3- The Secretary Finance Department, Khyber Pakhtunkhwa, Peshavvar
4 The Accountant General, Khyber Pakhtunkhwa, Peshawar.
The Drrector (ERSE) Department Khyber Pakhtunkhwa, Peshawar.
e feasusves cerereveesereeninies crinmerreienniees SRR RESPONDENTS

‘ APPEAL UDNER SECT'ION -4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 AGAINST. THE IMPUGNED

. ACTION  OF THE RESPONDENTS _BY JLLEGALLY AND
UNLAWFULLY - DEDUCTING THE_CONVEYANCE ALLOWANCE
OF THE _APPELLANT DURING WINTER ‘& SUMMER
VACATIONS AND - AGAINST: NO ACTION TAKEN ON_THE -
DEPARTMENTAL _APPEAL OF APPELLANT _ WITHIN THE'.‘
STATUTORY PERIOD OF NTNETY DAYS.

_ ; ,PRAYER -
- ~ That on acceptance of thls appeal the respondents may,
L kindly be directed not to make deduction ‘of conveyance

allowance during " vacations . period (Summer & Winter.

Vacations) and make the payment of all outstanding armount

-) - of Conveyance allowance which have been dedacted
e dte-22Ypreviously. ‘with ‘all back benefits. Any other remedy which

R & .~ this august Trsbunai deem% fit that may also be-award gin -
- segisSTYa¥ fayor of the appeliant. ’ Al (Sl
: ‘*‘*\\w\w ppefiant | - -
- R/ SHEWETH

ON FACTS

Y
X

2l

1- That the appeliant is_serving in the elementary anet secondary _
education department as Certified Teacher (BPS- 15) qurte efﬂcrency -
- and-up to the entlre satrsfactron of the superlors ‘
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2- That the Conveyance Allowance is adrmssrble to all the civii servants
and to this effect a Notification No. FD (PRC) 1- 1/2011 dated
14.07.2011 was rssued That fater ion vide: revised Notfiction dated

g = 20. 12.2012 whereby . the conveyance auowance for ernployees‘
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Couné;ei for the appeliant present.

' Leamed counse! referred to the Judgment passed by Iearned Federal .
Servrce Tribunal in Appeal Nao. 1888(R)CS/2016 whlch was handed down
~ on 03.12.2018. Thruugh the said’ Judgmem the issue’ of payment of
. -‘Conveyan\_e Allowance to a uvri cervant dunng summer “and wmter-
_Avacatxons was_held to be within *his entitlement and the deductlon a!ready ‘-

" made from him was to be reimbursed. Similar reference was made to the
-l'Judgment by Honourab!c Peshawar ngh Court passed on 01 10 2019 in

the case of ‘appellant.

Learned counsel when confronted with the proposmon that the
rssue in essence, was dllared upon by the Federal Serv:ce Tribunal and,
more particularly, by the Honourable Peshawar High Court in the case of
appeliant, stated'th_at in case the respondenrs are required to execute the
judgment or Pe snawar High Court, the appellant will have no cavnl about

disposal of i xstant appeal

~The record suggests that while handing down judgment in the Writ ‘
PetItIOﬂ preferred by the appeliant the Honourable High' Court not only_',u
oxoounded the def‘ nmon oft "Pay" as well as "Salary" but aIso enhtlement
..of a civil servant for the C onveyance Allowance durmg the penod of
vacatrons It is :mport:ant to note that the respondents were represented'

before the nghr Court during the. proceedlngs.

In we‘« of the cD\J\/E noted facts and circumstances and in order to

r;rotecr the appe!iant fforn fresh rou..d of litigation which may orocact- .

over _a formidable- per’sod,'vthe appea[. in hand is d:sposed of -with
; ob‘s,eh)ation that t'he-zjudgrnent of- Honourable Peshawar High Court passe

in Writ Petitions inciuding W.p vNo. 3162-P/2019'shaii be honoured and.'
- implemented ‘b'y the respondents within shortest possible time. The
appei'ant shall “however, be at- aber‘y to seek remedy in accordance with

law in ‘case his grievance is not redressed by the respondents W|th1n a’

#rt"’“f P?‘Q N 1

‘reasonable trme
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VAKALATNAMA

BEFORE 'I-'H'E KHYBER PAKHTUNKHWA SERVICE TIBUNAL,‘
. PESHAWAR _
OF 2019 . |

(APPELLANT)

__ABDULLAH JAN | —_(PLAINTIFF)
| - (PETITIONER)

VERSUS |
(RESPONDENT) -
Education Department (DEFENDANT)
I/We _ ABDULLAH JAN

Do hereby appoint and constitute NOOR MOHAMMAD
KHATTAK, Advocate, Peshawar to appear, plead, act,
compromise, withdraw or refer to arbitration for me/us as
my/our Counsel/Advocate in the above noted matter,
without any liability for his default and with the authority to
engage/appoint any other Advocate Counsel on my/our cost.
I/we authorize the said Advocate to deposit, withdraw and
receive on my/our behalf all sums and amounts payable or
deposited on my/our account in the above noted matter.

Dated. / /2019 - @ﬁ},

CLIENT
{

ACCEPTED

OFFICE:

Fiat No.3, Upper Floor,

Islamia Club Building, Khyber Bazar,
Peshawar City.

Mobile N0.0345-9383141




