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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

SERVICE APPEAL NO. 344/2016

Date of institution ... 18.03.2016 
Date of judgment ... 19.07.2019

Sher Wali Khan, Retired Store Keeper, C&W Division, 
Miran Shah, North Waziristan Agency

(Appellant)
VERSUS

1. The Government of Khyber Pakhtunkhwa through Secretary C&W Department, 
Khyber Pakhtunkhwa, Peshawar.

2. The Chief Engineer (Centre) C&W Department, Khyber Pakhtunkhwa, Peshawar.
3. The Chief Engineer FATA, C&W Department, Warsak Road, Peshawar.

(Respondents)

APPEAL UNDER SECTIQN-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT. 1974 AGAINST ORDER DATED
11.03.2011 WHEREBY THE APPELLANT WAS REINSTATED INTO
SERVICE BUT WITHOUT BACK BENEFITS AND AGAINST NOT
TAKING ACTION ON THE DEPARTMENTAL APPEAL OF THE
APPELLANT WITHIN THE STATUTORY PERIOD.

Mr. Noor Muhammad Khattak, Advocate.
Mr. Muhammad Jan, Deputy District Attorney

For appellant. 
For respondents.

Mr. MUHAMMAD AMIN KHAN KUNDI 
MR. HUSSAIN SHAH

.. MEMBER (JUDICIAL)
.. MEMBER (EXECUTIVE)

JUDGMENT

MUHAMMAD AMIN KHAN KUNDL MEMBER: - Counsel for the

appellant and Mr. Muhammad Jan, Deputy District Attorney alongwith Mr.

Riaz Gul, Admin Officer for the respondents present. Arguments heard and

record perused.

Brief facts of the case as per present service appeal are that the appellant2.

was serving in C & W Department as Store Keeper. He was imposed major

penalty of dismissal from service ;as well ;as;fecdyery of Rs. 1,37,98000/- vide

order dated 18.04.1994 on the-allegation oLmSappi^ After availing of
X;, r . / 4^'

remedy of departmental appeal, the appellant filed service appeal the service- •
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appeal of the appellant was partially accepted and the case of the appellant was

remanded to the respondent-department for fresh inquiry under the relevant

rules with further direction to dig out the shortage (shortages/losses) and loss

and fix responsibility of the misconduct on those responsible, so that the real

culprits are appropriately punished according to the extent of mis-conduct

committed by them in the present case vide judgment dated 31.12.1995. After 

conducting de-novo inquiry, the appellant was again imposed major penalty of 

dismissal from service and also recovery of Rs. 1, 37, 98000/- vide order dated

26.01.20002. Again after availing of departmental appeal, the appellant filed

service appeal which was partially accepted, the appellant was reinstated into

service and repeated the directions given in the judgment dated 31.12.1995 with

a change that the proceedings be conducted in accordance with the provisions of

the N.W.F.P Removal from Service (Special Powers) Ordinance, 2000, with a

chance of hearing to the appellant to cross-examine the official witnesses and to

check the record produced against the appellant, with a right to cross-examine 

the witnesses who may be the custodian of such records. The appellant shall 

have a right to record his detailed statement and to produce his own evidence, if
•

^ any, and to be heard in detail regarding the evidence so produced. He shall have

also a right to be heard, besides submitting written reply to the show-cause

notice, if any. The period of non-availability of the appellant for duty due to his

dismissal from service till reinstatement as aforesaid shall be treated by the

competent authority in accordance with the rules on the subject and the parties

were directed to appear before the competent authority on 20.06.2018 vide

judgment dated 03.06.2008. Feeling aggrieved from the said judgment dated

03.06.2008, the respondent-department challenged the said before the august

Supreme of Pakistan and the august Supreme Court of Pakistan observed in the

judgment that since case pertains to the year 1988 and the proceedings have

already been initiated against the respondent under the N.W.F.P Government
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Servants (Efficiency & Discipline) Rules, 1973 and according to Section-13 of

the Ordinance, the proceedings which had already been initiated before the

commencement of the Ordinance shall continue in accordance with the law

under which it had already been initiated. Since Service Tribunal while

remanding the case has directed that the fresh proceedings to be taken under the

Provisions of the Ordinance which are conflict with Section-13 of the

Ordinance, therefore, while maintaining the order of remand for fresh

inquiry/disciplinary proceedings, the same may be taken under the N.W.F.P

Government Servants (Efficiency and Discipline) Rule, 1973 and not under the

Ordinance and the appeal was allowed in the above terms vide judgment dated

02.02.2010. In the meanwhile, the respondent-department in compliance with

the judgment/order dated 02.02.2010 of the august Supreme Court of Pakistan 

in CPLA No. 17-P of 2009 and the judgment of Khyber Pakhtunkhwa Service 

Tribunal dated 03.06.2008 in Service Appeal No. 402/2002, reinstated the 

appellant in service with immediate effect and the period from the date of his

dismissal till his reinstatement in service treated as extra-ordinary leave (LeaveI
without pay) vide order dated 11.03.2011. The appellant filed departmental

appeal on 11.04.2011 but the same was not responded. The appellant was also

retired from service by the respondent-department on attaining the age of

superannuation vide order dated 22.05.2013 and thereafter the appellant filed

present service appeal on 18.03.2016.

3. Learned counsel for the appellant contended that the appellant was

serving in C&W Department as Store Keeper. He was imposed major penalty of

dismissal from service and recovery of Rs. 1, 37, 98000/- vide order dated

18.04.1994 on the allegation of misappropriation. It was further contended that

the appellant challenged the said order through service appeal, which was

partially accepted vide order dated 31.12.1995 with the direction to respondent- 

department to conduct de-novo inquiry to dig out the shortage (shortages/losses)
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and loss and fix responsibility of the misconduct on those responsible. It was 

further contended that again the respondent-department had not conducted

proper de-novo inquiry as per direction of the Service Tribunal and imposed 

major penalty of dismissal from service and recovery of Rs. 1, 37, 89000/-vide

order dated 26.01.2002. It was further contended that the appellant challenged 

through Service Appeal and the Service Tribunal accepted ^^appeal 

the appellant and repeated the direction to respondent to conduct de-novo

the same

proceeding as per direction in the judgment vide judgment dated 03.06.2008. It

was further contended that the respondent-department challenged the said

judgment before the august Supreme Court of Pakistan and the august Supreme

Court of Pakistan maintained the order of Service Tribunal with modification

that the de-novo inquiry be conducted under the N.W.F.P Government Servants

(Efficiency and Discipline) Rules, 1973 instead of N.W.F.P Removal from

Service (Special Powers) Ordinance 2000 vide judgment dated 02.02.2010. It 

^ was further contended that the respondent-department reinstated the appellant 

and treated the period from the date of his dismissal till reinstatement in service 

as extra-ordinary leave (Leave without pay) vide order dated 11.03.2011 

without any inquiry. It was further contended that from the material available on

the record and conduct of the respondent-department, it is clearly manifest that

the appellant was imposed major penalty of dismissal from service for his no

fault, otherwise, the respondent-department would not have reinstated the

appellant into service without de-novo inquiry therefore, it was contended that

the respondent-department was bound to treat the period from the date of his

dismissal from service i.e 18.04.1994 till is reinstatement i.e 11.03.2011 with

back benefits but the respondent-department has illegally treated the period 

from the date of his dismissal till his reinstatement as leave without pay and 

prayed that the period from the date of dismissal of the appellant i.e 18.04.1994 

till his reinstatement i.e 11.03.2011 may be treated with full back benefits.
'r-ri?..'-. .
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On the other hand, learned Deputy District Attorney for the respondents 

opposed the contention of learned counsel for the appellant and contended that 

the appellant was imposed major penalty of dismissal from service and recovery

of Rs. 1, 37, 98000/- vide order dated 18.04.1994 on the allegation of

misappropriation. It was further contended that a proper regular inquiry was

conducted and after conducting a regular inquiry, the appellant was imposed

major penalty of dismissal from service and recovery of Rs. 1, 37, 98000/- for

misappropriation vide order dated 18.04.1994. It was further contended that the

appellant filed Service Appeal which was partially accepted and the respondent-

department was directed to conduct de-novo inquiry vide judgment dated

31.12.1995. It was further contended that again de-novo inquiry was conducted

and after conducting de-novo inquiry, the appellant was again imposed major

penalty of dismissal from service and recovery of Rs. 1, 37, 98000/- for

misappropriation vide order dated 26.01.2002. It was further contended that the 

^ appellant again challenged the said order through Service Appeal and the 

Service Appeal of the appellant was partially accepted and the respondent- 

department was directed to conduct de-novo inquiry vide judgment dated 

03.06.2008. It was further contended that the respondent-department challenged 

the said judgment in the august Supreme Court of Pakistan and the august

■I

Supreme Court of Pakistan maintained the judgment of the Service Tribunal

with modification that a de-novo inquiry be conducted under the N.W.F.P Civil

Servants (Efficiency & Discipline) Rules, 1973 instated of N.W.F.P Removal

from Service (Special Powers) Ordinance, 2000 vide judgment dated

02.02.2010. It was further contended that the since the appellant was going to

be retired on 22.05.2013, therefore, the respondent-department reinstated the

appellant with immediate effect and the period from the date of his dismissal till

reinstatement in service was treated as extra-ordinary leave (Leave without pay)

vide order dated 11.03.2011. It was further contended that since the appellant
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has not performed any work/duty during the period from the date of dismissal 

from service till his reinstatement therefore, the respondent-department has 

rightly reinstated the appellant without back benefits on the principle of no 

work no pay. It was further contended that the Service Tribunal also directed

the respondent-department that the period of non-availability of the appellant 

for duty due to his dismissal from service till reinstatement shall be treated by 

the competent authority in accordance with rules on the subject vide judgment 

dated 03.06.2008 therefore, it was ^^er contended that the competent 

authority has rightly treated the intervening period as leave without pay and

prayed for dismissal of appeal.

Perusal of the record reveals that the appellant was imposed major

penalty of dismissal from service and recovery of Rs. 1, 37, 98000/- by the

competent authority vide order dated 18.04.1994 on the allegation of

misappropriation. The record further reveals that the appellant challenged the

said order through Service Appeal, the Service Appeal of the appellant was

accepted vide judgment dated 31.12.1995 and the respondent-department was

directed to conduct de-novo inquiry so that to dig out the shortage

(shortages/losses) and loss and fix responsibility of the misconduct on those' ^ >

responsible vide judgment dated 31.12.1995. The record further reveals that
tx

after conducting a de-novo inquiry, the respondent-department again imposed

major penalty of dismissal from service upon the appellant and recovery of Rs.

1, 37, 98000/- vide order dated 26.01.2002. The record further reveals that the

appellant challenged the said order through Service Appeal and the Service

Appeal of the appellant was accepted and the respondent-department was again

directed to conduct de-novo inquiry with further direction that the period of 

non-availability of the appellant for duty due to his dismissal from service till

reinstatement shall be treated by the competent authority in accordance with 

rules on the subject vide judgment dated 03.06.2008.'The record further reveals
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that the respondent-department reinstated the appellant and treated the period

from the date of his dismissal from service till reinstatement in service as extra

ordinary leave (Leave without pay) vide order dated 11.03.2011. Admittedly,

the Service Tribunal directed the respondent-department that the period of non

availability of the appellant for duty due to his dismissal from service till

reinstatement shall be treated by the competent authority in accordance with

rules on the subject and even otherwise under Section-17 of the Civil Servants

Act, 1973 it was discretion of the competent authority to decide the issue of

back benefits/payment of arrears etc. It is also clear beyond the doubt that the

appellant has not performed any duty during the intervening period so by

following the principle of no work no pay, the appellant is not entitled for back

benefits and the competent authority has rightly treated the intervening period

as leave without pay on the principle of no work no pay. Hence, the appeal has

no force which is hereby dismissed. Parties are left to bear their own costs. File

be consigned to the record room.

ANNOUNCED

(MUHAMMAD AMIN KHAN KUNDI) 
MEMBER

19.07.2019

(HUSSAIN SHAH) 
MEMBER



30.05.2019 Junior to counsel for the appellant present. Mr. Usman 

Ghani, District Attorney alongwith Mr. Riaz Gul, Admin 

Officer for respondents present. Junior to counsel for the 

appellant seeks adjournment as senior counsel is not available 

today. Adjourned. Case to come up for arguments on 

17.07.2019 before D.B.

Member Member

17.07.2019 Counsel for the appellant and Mr. Muhammad Jan, Deputy 

District Attorney alongwith Mr. Riaz Gul, Admin Officer for the 

respondents present. Arguments heard. To come up for order on 

19.07.2019 before D.B.

(HUSSAIN SHAH) 
MEMBER

(M. IN KHAN KUNDI) 
MEMBER

19.07.2019 . Counsel for the appellant and Mr. Muhammad Jan, Deputy District 
Attorney alongwith Mr. Riaz Gul, Admin Officer for the respondents 

present. Arguments heard and record perused.
Vide our detailed judgment of today consisting of seven pages 

placed on file, the appellant is not entitled for back benefits and the 

competent authority has rightly treated the intervening period as leave 

without pay on the principle of no work no pay. Hence, the appeal has no 

force which is hereby dismissed. Parties are left to bear their own costs.
■ File be consigned to the record room.

v •

ANNOUNCED
19.07.2019

MMAD AMIN KHAN KUNDI): 
MEMBER

(HUSSAIN SHAH) 
MEMBER
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27.11.2018 Junior to counsel for the appellant and Addl. AG for the 

respondents present.

Learned senior counsel for appellant is reported to be 

busy before the Hon’ble High Court in a number of cases 

today. A request for adjournmentjjmade at the bar. Adjourned 

to 24.01.2019 for arguments before the D.B.

i
/

Chairma

)' Appellant in person and Mr. Zia Ullah learned Deputy 

District Attorney alongwith Mr. Zia Ur Rehman 

Superintendent as representative for the. respondents present. 

Appellant requested for adjournment as his counsel is not in 

attendance. Adjourned. To come up for arguments on 

25.03.2019 before D.B

24.01.2019

Member .

25.03.2019 Counsel for the appellant and Mr. Muhammad Jan, Deputy District 

Attorney alongwith Mr. Abdur Rashid Tareen, Admin Officer for the 

respondents present. Learned counsel for the appellant seeks adjournment. 

Adjourned to 30.05.2019 for arguments before D.B.

(HUSSAIN SHAH) 
MEMBER

(M. AMIN HAN KUNDI)
MEMBER

1-
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None present on behalf of appellant and Mr. Riaz 

Paindakheil, learned Assistant Advocate General ' 
alongwith Fazal Amin Superintendent for the 

respondents present. Adjourn. To come up for 

arguments on 11.06.2018 before D.B

05.04.2018

(Muhammad Hamid Mughal) 

Member
(Ahniad^assan)

Member

Learned counsel for the appellant and Mr. Muhammad Jan, 
learned Deputy District Attorney present. Learned counsel for the 
appellant seeks adjournment. Adjourned. To come up for arguments 

on 09.08.2018 before D.B

11.06.2018

ad Hamid Mughal) 
Member

(Ahmap Hassan) , 
Member

09.08.2018 Junior to counsel for the appellant and Mr. Muhammad Jan learned ‘ 

Deputy District Attorney alongwith Mr. Zia Ur Rehman Superintendent 

for the respondents present. Junior to counsel for the appellant requested 

for adjournment as senior counsel is not in attendance. Adjourned. To 

come up for arguments on 10.10.2018 befoVe .D.B

V

(Miihammad Aihin I<Lin'di) 
Member

(Muhammad Hamid Mughal) • 
Member

Learned counsel for the appellant and Mr. Usman Ghani 
learned District Attorney learned Deputy District Attorney 
present; Learned counsel for appellant seeks adjournment. 

. , Adjourn, fo coine up for arguments on 27.11.2018 before D.B. _

10.10.2018

.MemberMember
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Counsel for the appellant and Mr. Mukhtiar Khan, Accountant 

^ alongwith Addl: A6’ for the respondents present. Argument could not 

be heard due to incomplete bench. To come up for final hearing on

1 06.04-.2017I.

yl i'i i'! :■ : ’

!'i
I 27.07.2017 before D.B.r !
i

■■Wi
.3: 1;

Vi 27.07.2017 Counsel, foE.the appellant and Mr. Muhamm^.

District Attorney alongwith Mr. Abdur Rashid Tareen, A.O and ■“ 

Mr.M. Bakhtiar, Accountant for respondents present. Learned 

AAG seeks adjournment. Adjourned. To come up for arguments 

on 24.11.2017 before D.B.

puty
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(Ahmad Hassan)
Member

Clerk to counsel for the appellant present. Learned

(M.'Hamid Mughal) 
Member

i--. I11 1m
S 24.11.2017

i
Deputy DDA for the. respondents present. Clerk to counsel

i

for the appellant seeks adjournment. Adjourn. To come up for 

argurnent on 02.02.20,18 before D.B.m •!.m 4'ifft’
lit ]r;
11.1

ifhi (Muhammad Hamid Mughal) 
Member

E
7. i Member:•■'!

11 .1I'i!■: • ;•
iiif: 62.2018 Agent to counsel for the appellant and Mr. Riaz Painda Kheil; 

learned Assistant Advocate General along with Fazal Amin 

Superinterident for the respondents present. Junior to counsel for 

the appellant seeks adjournment as counsel is not available. 
Adjourned. To come up for arguments on 05.04.2018 Before D.B
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ad Hamid Mughal) 
MEMBER

(Muhammad Amin Kundi) 
MEMBER
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• . 30.05.2016 . Agent of counsel for , the appellant and Mr. Shoaib, 

Assistant alongvvith alon'gwith Addl AG for the respondents 

present. Requested for adjournment, 'fo conle up for written 

reply/comments on 27.07.2016 before S.B.

Chaf-man

27.07.2016 Appellant with counsel and Mr. Miuhammad 

Shoaib; Assistant alongwith Addl. AG for the respondents 

present. Written reply submitted. The appeal is assigned 

to D.B for rejoinder and final hearing for 22.11.2016.

22.11.2016 Clerk to counsel for the appellant and Mr. Abdur Rasheed 

Tareen, Administrative Officer alongwith Assistant AG for 

respondents present. Rejoinder submitted which is placed on file. 
To come up for arguments on X' ^ , Ay .

(MUH/WIMACrMMIR NAZIR) 
MEMBER

(ABDUL LATIF) 
MEMBER
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13.4.2016 • Counsel for the appellant present. Learned counsel for 

the appellant argued that the appellant was initially appointed as 

Store Keeper in ■ Communication & Works . Department vide 

appointment order dated 01.08.1978 and stood retired from service on 

attaining the age of superannuation on 22.5.2013. That while serving 

as Store Keeper he was subjected to departmental enquiry on 

different grounds including embezzlement etc. and vide order dated 

18.04.1994 dismissed from service with the direction of recovery of 

public money to the tune of Rs. 1, 37,98,000/- where-against the 

appellant preferred service appeal No. lQ/1995 which was decided on 

31.12.1995 with the direction to the respondents to conduct denovo 

enquiry where-after the competent authority maintained the previous 

■ ■ > penalty'vide order dated 26.1.2002 constraining the appellant to

prefer service appeal No.'402/2002 which was decided on 03.06.2008 

by reinstating the appellant in service and conducting enquiry in the 

light of provisions of Khyber Pakhtunkhwa Removal from Service 

(Special Powers) Ordinance, 2000. That against the said judgment of 

this Tribunal respondents preferred CPLA No. 17-P/2009 decided 

on 2.2.2010 directing the respondents to conduct the said enquiry in 

the light of provisions of Government Servants (E&D) Rules, 1973. 

That vide order dated 11.3.2011 appellant was reinstated in service 

however he was deprived of the benefits of his service w.e.f. the date 

of suspension i.e. 04.09.1988 till 11.3.2011 which proceedings are 

against facts and law and which has materially affected the 

entitlement' of the appellant to pensionery benefits where-against 

departmental appeal was preferred on 11.4.2011 which was not 

responded and hence the instant service appeal on 01.4.2016. That 

since the financial benefits accrued to the appellant are at stake as 

such time limitation would not hamper the cause of the appellant. 

Places reliance on judgment reported as 2002-PLC(C.S) 1388.

!
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Points urged need consideration. Admit. Subject to 

deposit of security and process fee within 10 days, notices be issued 

to the respondents for written reply/comments for 30.05.2016 before 

S.B.
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Form- A

FORM OF ORDER SHEET
Court of

:^44/2016Case No.

Order or other proceedings with signature of judge or MagistrateDate of order 
Proceedings

S.No.

321

01.04.2016
1 The appeal of Mr. Sher Wali Khan resubmitted today by 

Mr. Noor Muhammad Khattak Advocate may be entered in the 

Institution Register and put up to the Worthy Chairman for 

proper order please.
\

^>1
REGISTI^R

2
This case is entrusted to S. Bench for preliminary 

hearing to be put up thereon 1^

CHA

t ■

- ■ -S.

1-

f
/!
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The appeal of Mr. Sher Wall Khan retired Store Keeper C&W Department received to-day i.e. on 

18.03.2016 is incomplete on the following score which is returned to the counsel for the appellant for 

completion and resubmission within 15 days.

1- Annexures-E & F of the appeal are illegible which may be replaced by legible/better one.

Mz. ys.T,No.

2/2016Dt.
7

REGISTRAR 
SERVICE TRIBUNAL 

KHYBER PAKHTUNKHWA 
PESHAWAR.

Mr. Noor Muhammad Khattak Adv. Pesh.

/f >AT
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

APPEAL NO. 3^^ /2016

Sher Wali Khan VS Govt: of KPK

INDEX
S. NO. DOCUMENTS ANNEXURE PAGE

Memo of appeal1. 1-3.
Condonation application2. 4.
Appointment order3. 5.A
Service book B 6- 16.4.
Orders C&D 17-18.5.
judgment 19- 27.6. E
Order 28.■ F7.
S.T Judgment G 29- 31.8.
Supreme Court Judgment 32- 33.9. H
Re-Instatement order 1 34-36.10.
Departmental appeal 37- 38.J11.
Vakalat nama 39.12.

APPELLANT

THROUGH: Cf
NOOR MOHAMMAD KHATTAK 

ADVOCATE
1,
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

|I.W.FFr9«teA 
forvtoe Tribttil^
®i&iy
cmimi I

APPEAL N0._2itk.__/2016
#

Mr. Sher Wali Khan, Retired Store Keeper, C&W Division, 
Miran Shah, North Waziristan Agency, APPELLANT

VERSUS

1- The Government of Khyber Pakhtunkhwa through Secretary 

C&W Department, Khyber Pakhtunkhwa, Peshawar.
2- The Chief Engineer (Centre) C&W Department, Khyber 

Pakhtunkhwa, Peshawar.
3- The Chief Engineer FATA, C&W Department, Warsak Road,

RESPONDENTSPeshawar

APPEAL UNDER SECTION 4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT 1974
AGAINST THE ORDER DATED 11.3.2011 WHEREBY
THE APPELLANT WAS RE-INSTATED INTO SERVICE
BUT WITHOUT BACK BENEFITS AND AGAINST NOT
TAKING ACTION ON THE DEPARTMENTAL APPEAL
OF THE APPELLANT WITHIN THE STATUTARY
PERIOD.

PRAYER:
That on acceptance of this appeal the order dated 

11.3.2011 may be modify to the extent of allowing 

back benefits to the appellant for the intervening 

period i.e. the date of dismissal till re-instatement 

i.e. from 18.4.1994 till 11.3.2011. Any other remedy 

which this august Tribunal deems fit that may also 

be awarded in favor of the appellant.

R/SHEWETH:
ON FACTS:

1- That appellant was initially appointed as Store Munshi in the 

respondent Department vide order dated 01.08.1978. That 
X later on the appellant was promoted to the post of Store 

Keeper vide order dated 01.12.1984. Copies of the first 
appointment order and service book are attached as

A&B.

iSM
Ii:

annexure

That appellant while serving as Store Keeper in the 

respondents Department an order dated 4.9.1988 was 

issued against the appellant whereby the appellant was 

suspended on account of absence. That later on vide dated 

• " 18.4.1994 the appellant was dismissed from service along

2-

iBd i^ied.
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with recovery of Rs. 1, 37, 98000/- (One Cror, thirty seven 

iacs and ninety eight thousand oniy). Copies of the orders 

are attached as annexure C&D.

That appeliant feeiing aggrieved from the order dated 

18.4.1994 fiied Departmentai appeai and then after fiied 

Service appeai No. 10/1995 before this august Service 

Tribunai. That this august Service Tribunai vide judgment 
dated 31.12.1995 accepted the appeai of the appeilant by 
setting aside the impugned dismissai order with further 

directions to respondents to conduct denovo inquiry under 

the reievant ruies. Copy of the judgment is attached as 

annexure

3-

E.

That on the said judgment of this august Service Tribunai 
the respondents issued another order dated 26.01.2002 

whereby the appellant was again dismissed from service 

along with recovery of Rs. 1, 37, 98000/- (One Cror, thirty 

seven lacks and ninety eight thousand only). That appellant 
feeling aggrieved again knocked the door of this august 
Service Tribunal in appeal No. 402/2002. That this august 
Service Tribunal decided the appeal of the appellant while 

re-instating the appellant into service with the directions to 

conduct the proceedings in light of provisions of the NWFP 

Removal from Service Special Power Ordinance 2000. Copies 

of the order dated 26.1.2002 and judgment dated 3.6.2008 

are attached as annexure

4-

F&G.

That the respondents filed CPLA No. 17-P/2009 before the 

august Supreme Court of Pakistan against the judgment of 
this august Service Tribunal issued on 3.6.2008 in appeal 
No. 402/2002. That the august Supreme Court of Pakistan 

deciding the above mentioned CPLA issued direction to the 

respondent Department to conduct the proceedings against 
the appellant under the NWFP Government Servant E8iD 

Rules 1973. Copy of the judgment of Supreme Court is 

attached as annexure

5-

H.

That finally vide order dated 11.3.2011 the appellant was re
instated into service but without back benefits (by treating 

the intervening period of the appellant as leave without 
pay). That appellant feeling aggrieved filed Departmental 
appeal for the grant of back benefits of the intervening 

period but sadly no reply has been received so far. That in 

the meanwhile the appellant was retired on superannuation 

basis vide dated 22.5.2013 without enjoying full pensionary 

benefits. Copy of the re-instatement order and Departmental 
appeal are attached as annexure 

That having no other remedy appellant filed this Service 

appeal on the following grounds amongst the others.

6-

I&J.
7-

i



0
GROUNDS:

That not allowing back benefits to the appellant by the 

respondents inspite of rendering more than 33 years service 

in the respondent Department are against the law, facts and 

norms of natural justice.

A-

That the appellant has not been treated by the respondent 
Department in accordance with law and rules on the subject 
noted above and as such the respondents violated Article 4 

and 25 of the Constitution of Islamic Republic of Pakistan 

1973.

B-

That not allowing back benefits and full pension to the 

appellant the respondents violated the law of natural justice.
C-

D- That the respondents acted in arbitrary and malafide manner 

by not allowing the appellant back benefits and full pension 

inspite of the fact that appellant has served the respondent 
department for more than 33 years.

That the respondents violated Article 38(e) of the 

Constitution of Pakistan 1973 by not releasing the pension 

and other back benefits to the appellant.

E-

That according to section 13 sub section b of the Civil 
servant Act 1973 the appellant is fully entitled for the grant 
of pension but inspite of that the respondents are not willing 

to do the same.

F-

That according to settled law pension is not the bounty of 
the state but rather it is the inalienable right of that Civil 
servant who rendered services for the same.

G-

That the respondents discriminated the appellant on the 

subject noted above and as such the respondents violated 

the principles of natural justice.

H-

It is therefore most humbly prayed that the appeal of the 

appellant may be accepted as prayed for.

Dated: 8.3.2016

APPELLANT

SHER WALl KHAN 

THROUGH: I.
NOOR MOHAj^MAD KHATTAK 

ADVOCATE
d
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

APPEAL NO. /2016

Sher Wall Khan VS Govt: of KPK

APPLICATION FOR CONDONATION OF
DELAY IN FILING THE ABOVE NOTED
APPEAL

R.SHEWETH:

That the appellant has filed an appeal along with this 

application in which no date has been fixed so for.
1-

That the appellant prays for the condonation of delay in filing 

the above noted appeal inter alia on the following grounds:
2-

GROUNDS OF APPLICATION:

A- That valuable rights of the appellant are involved in the case 

hence the appeal deserve to decide on merit.

B- That it has been the consistent view of the Superior Courts that 
cases should be decided on merit rather on technicalities 

including the limitation. The same is reported in 2004 PLC (CS) 

1014 and 2003 PLC (CS) 76.

It is therefore prayed that on acceptance of this application 

the delay in filing the above noted appeal may please be 

condoned.
i

LLANT

SHE
THROUGH:

NOOR MOHAfflAD KHATTAK 

ADVOCATE i
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• OFFICE OF THE CHIEF E M G J,N E E R (DEV: 
COfTf^UNICATIPN A I.IORKS ,0EPARTHENT.,. 

' N.U.R.P. PFRH NJAR, 1
<C

' i- -.
■j.- N0.2/69-E/517. . ,

- Dated Pesh; the 18-4-1994*
s

OFFICE order.

nr.Sher IJali Store-keeper attached to (DevWHERE AC,
' C.yi:! Division. Hiranshah uas charge sheeted For tha-p i 1 f r i 9

' ■■

misrappropFi^tion and shorta':e-oF Govt store worth 

Rs.l,37,9aOOD/-(RupG0s one Croee, Thirty seven lace and 

ninty eight thousands only), '

AND WHEREAS, For the said act of Fii s-conduct, he.t^J. 
served with charge-sheet/.statement of allegations underC^^B 

Govt Senvants (E&D) Rules, 1 973 to. which be replied.

■ 71
was
th e

AND WHEREAS, Engr.Hazrat Sultan Superintendihg'H/^gt 
Engineer of the C-^i,.' Deptt; was appointed as ENQUIRY' .OFnC^ER^ 

^ vide Chief Engineer(Dev) C5U Deptt: NMFP Peshawar order7^|^ 

No.2/69-ECConf idential)/254a dated 05-09-1 989, who aftar;.:;'^ 

conriwcting enquiry submitted his report.

the Authority, after having'

explanation of storekeeper concerned, as well as reply
storekeeper to the Final Show Casuse and the finding

c 0 nif e r r G d b

.
• NO III, THC^EFORF, 

considered the charges, the material on record, .the

theI -i -
1 i of Enquiry Officer, in exercise of the powers 

Ru1g-5(4) of the NWFP Govt' Servants (e^q') Rules, 1973, 
b'oen pleased to impose the following Hajor PanaUies ’ on th:ef

■ , At

I .■
■}

store^keeper Hr.Sher ijali with immediate effects:-
>■

1, Dismissed from Service.
Recovery of Rs♦ 1 , 37 , 98,000/-( Rs . One C core, •; l.'I’Y 
Thirty seven Lacs and Ninty eight thousand 
only) from the accused st □ re-k eep^er (Hr. Sh er .7 
IJali).

2,

TiliSd/------
CHIEF ENGINEER(DEU:) . It

y ■Copy to:-
The Secretary to Govt of NUFP C(^W Deptt* Peshawar for 
information w.r.to h is- No . SO ( E ) C&w/O - 4/90 dated\.6-1-'94,:;c.

for infor: in/action.

•-hI

The Chief 'Engineer C^W Deptt:
The Superintending Engineer Ci^.U Circle lAiranshah for 
info r :• & n/act ion. .
The Executive, EnginRer(Dev) CiW Oiv:niranshah 
information A: n./action.
The PoTitical Arj en t, >i. l,l. Ac enc y for __ :v«hm
jncont nuation of this 0 f f ic e' 0 , P . le 11 g r No.2/69-E-/- 
161 dated 28-1-93 and further with the case as per'-' 
rules/requlations for t he ■ r^^c n ve ry
Rs.i,37,98,ODD/- from the-above said accused individual.^
The Asstt:.‘^irector FTA Sub. C i rc'l e : DIK For infor: and 
w.r.tocase No.-12/199.1 dat ed-.27-11 - 91 For. f.urther n/a,_.:J 
The '-’irector Anti-corruption Fstabb: peshrFor infor:. 
and n/action.
The Hanaoer Govt Printing A St y : Dep 11; P esh f o r the 
publication inth.e Gazette Notification under intim.-tionr
to ail concerned.
ti e Fee 10 r,inrQrma t i on , NMFP P e ' h ■

for

information an'd'

- i-Mi^to the. tune of

m
r

its1%

For infor:A' n/ant''on .i/Sy;

S.
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!<.»;::;"PVTr:E TRIBUNAL'* y
obli'C'iL•«—

IAptjeal I'to- iO/_l99y ■

of institutioii ■ 

Date of deciaior,

• (
-i°.. 22.12.9't- . ■•. j

Date
51.12.99 V: ■

i^S SS ^;SiilA”5;£ :«“"•Miran Shah V.’aziristan hsei'-c^ .
', ' ' YEH'SUB

Government of KWK through 
Chief Secretary lihrP. ,

he secretary Cha Department, 
DDE? X^eohawar.

"• DXSi;rtXeS" Peshawar. .^.

v~
(,vPXELLAt55)

r.^-'* \ —^

■m
■ J:

n-

-1. The 
the

f-*

h,.Xne e r(De velopme nt) .'(RESFOMBEIITG)r'

19..For appollont.Inayatullah Khan.,Mr.
AdVCc ate.

..For respondents.:A',. I':uhenmad ouhain, 
Govorninent Pleader.
hr

: 9 :

.MDKDTP- 
. .X1EK3r:R.niDAPATULLdil KHAH, 

lAJ i-ilfdid-lMAD tHAKMU
ni'.

, .TSbOlChT.

p^Vn'PTlTI.AK

‘';V>

has "been 

dated 18.d.9^
- This appeal

Til i-dorthe 0i Xdier'VJali Khan, against
filed hy Haji was dis- 

dated 11.9.83 issued 

the Chipf En-

v-herefey the appellant
Nopassed by respondent 

rroKi service

ior Mo-st,Sta.ff Officer,

. y 1

order 

office of

and .suspension
mi'S'SO

ocrnor -

^ineor CDcv),C&W Department

impuGned order.may de 

.e.f.' d,d.88 with

>j- hy the of the appellant IS-
. The prayer

set aside ar.d he

)
reinstated ■ ••-

that the
all hack benefits..

Is that the appellant wap

nh Kiran Shah, .■ 

selected hy the 

Leader (Naerm)■of the personnel

i

in service vi
of the case is

of the OS:W Otorec
brief hi-stoiX'^

Gtore Keeper
18.1.79- opponent

a Group .

Intid asaujvo
v; a s

ncy on' kT O

r!V;FP as£'Go.vcriuaent o j.

■
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v/ho wore allowed to perforiT' Haj in' the year 1988 wit^h the ' 

direction to report at the Elementary Collcpe H.I.'Khan,on ' ■ 

'1.-1.S8 for prC“Iiaj Training ocheduled to commenoe'’on E.n.sg-r3
nnewuro-A). In compliance with the instrw'tion of the Govt;' 

‘the appellant left for D.I.Khan' on 1.4,BB

v-'-

.leaving the keys 

and -Vvork Ninshi . Leave appli — 

8 to is attached as Ar:nexui’e-3 v/ith

V

the store0 v/ith the 

cation from 2.4-.

, (0 kj«

'o

the appeal. 0n_4-.4.88, while the appellant v;as on Haj Train

ing at L.I,Ah an 

Agent
Mr,^ Abdur Hauf Khattak, the then I'olitical' 

H.4. Agency, on the pretext of some irregularities

i

1

allegedly reported to-' him, directed his Assistant, i'olitical 

Officer to seal the CSiW otores at liiranShah (Annexure-C). 

the' AfC
O.. • ■

of the o tores the same, 

day at 19.CO hours on 4.:4.88 and. .sealed the stores without ■

“In compliance with the 'order.of F.A. TE'd. Agency, 

Hi.r.anshah took, physpcal poss'ession

... 'A
any physical stock taking of the stores in -the absence of 

the appellant (Annexure~D). Since 4.4.88, the 'C&W Stores 

at rli.ranshah were hs.ndled under the direct control of the 

i'olitical Authorities'till 21.9.88-(over ' 5)4 months'), when.' 

the stores were desealed and handed over to the CdW Autho- 

iMtj.es at Mi.ranshah; Bonnu '(Annexure-E)On his return from ■
.'Va;

d. 1 .Khan or. 6.4.1988 
rcpc.rted

s i;ore s
the appellant seeing the scene at the 

f the matter to the' CKW Authorities regarding the

1

illegally sealing and handling the CdWStores at Miranshah. ■ 

The appellant appeared before the Governor's Inspection 

Team, while it was on

‘jhah from ti6.G.1988 to 29.6.88 and handed

routine inspection, vi s.it ; to miran-

ov^r all the '

• a

Stores Ledgers, and registers duly complo.ted 

to t>ie Execiitive En‘gi.rie'er CoeV/,
till,'51. A. 88f.'.

which were ke];t;..in safe custody ' 

'v the appellant due to the- fear of manipulation by the .
'v

ical Authorities (Annexure-G). 

for liaj (Annexuro-H) 

m.itt'^d.his arrival report

Tcl it On 7.7.88, the- ai)pellant 

and rc.turned on 31.8.88 and sub-K.'-% left|sj#^
o'

.on 'I.9.88 (Annexure^J) . .The Poll- 

c.-:d Authoriti or. w-ere bent "upon the syspension of'the''t-

i
4

1
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appsllant from the very outset to-lir'evail upon the Chief 

Engineer and he -was suspended vide office order No.2/47-E/
•It

23>'6-33 dated 4.9.88, on the charges of absence from duty^ 

since 2,^!.88, shortage of ce-ment, steel -and .bitumen worth 

Rs. 1,08,59 ? 840/-. approximately and taking .av.'ay stock record'

including stock register'etc (Annexure-K). On the request of. 

Oecretary C&W Dcpartmontthe Governor's Inspection 1-eam also' ■

carried out the. check-up of the CScW -Otores at -Miran Shah and •
i ; ^ '

submitted their report .on 25.^^.90 (Annexure-L). nr. Abdur 

Rauf Khan, the-then Political Agent, after elapse of four 

years, registered ,a case against the appellant at the FIA '. 

Police Station L’.I.Khan on 17-11.91. Photocopy-of the FIR 

is Annexurc-M with.the appeal). The.appellant was granted

. <

i
;

■

-i
i: i II i

•lif 

■'01, \ i -

i;ro-arrest Rail on 19.1.92 hy the Special Judge 'Anti-corrup- .'-iM 

tion i;V/FP (Anne:cure-N) , investigations -by the Antid.cbrruption ■: H
NWFP .are still in progress and are yet to be fir=ralised. In •

.August 1995 a charge sheet alongwith statement of allegations. Mlgl
■ ■ . . ' . , I . ' '' .w

v/as issued by the Authorised Officer, CS-.W Department without .
-.’y;

»•
mention of the Enquiry Officer/Enquiry Committee (Annex- 

-C), to which the' appellant submitted his reply(Anhex-P.) .
any

' i
ure '■.i-n-.!?

■ ■

Without conducting a regular enquiry, the appellant was ser- . 

ved with a final show cause notice, on 25.5.94 (Armexure-Q) 

to which; reply-Was given by-the appellant, denying vehemently ' ■
i-fllal.l the charges (Annoxure-R). On 18.4.94, respondent No.. 5 

passed the impugned.office order, whereby the appellant was - 

dismissed from service, and directing -the recovery of Rs.

1,57-,98000/- from him without any intimation to appellant 

(Annexure-0). Although the dismissal order was intentionally^ 

not served on the -appellant, yet as soon as he came to know ' 

^€%bout it, he submitted his departmental ■ appeal as pre-emption 

to the Secretary C&U Department Peshawar (Kespondeht No.' 2)

“ . ■ oD 16,5.94 (Annexure-U). O.n the receipt of the departmental ' ;
ap-j)05l of the appellant, the Chief f^ngineer (Dev) had no'--

!■

jV
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Executive EnrAneorCBev) ■_

Ox dismissal 

to•the - appellant 

19.6.9;'-^ (Annexure~y) ,

other option hut to direct the

Hiranshah to hand over a copyGS'.W division 

order to the appeUant, who sent the same 

the same to appellant onwho sent
riled anothe-r departr.enl;al-ainst which the ■appellant 

appeal to the

a
7.9d (Annex-Vp)./i ^Secretary 01 v; department on

d reminders, Secretary CdW DepartmentInsiiite o'l requests an

to he deliherately evading reply to the departmental 
to the appeals of .

Dyyoars
given in responseappeal. Ac no reply is

the appellant, hence the, present appeal.
have filed their'reply, contested the i

Re spondent s

appeal and denied the c.

Arguments

-In this case the 

Tnitted/contended by . respondends

laim of the appellant.

heard and file perused.

Trihunal will rely on what'has ■ 

in ■■'heir reply and
•' heen ad 

> Yluring arguments of the case.

replying to ground-l of tlie

stated that the 

in, accordance with 

admitted hy the respondents

perl,respondents; 

action-taken ag-hinst the

the E£-.D Rulerp 1973-

ap i;V/liile

hove emphatically ; •
■ ?'

■I.-appel.lant was
■ in reply to Ground-21,^.

actions akainst the!;-#
also been

appeal that all the disciplinary
taken under ,Hule-5(4) of the Governitent, of

of the

appellant vnas

E&D Rules’, 'Rncuiry Commi-ttoe/i'ipquiry 

re commernia t i.on c , hold .mg the
af':er proper-RhFP,

Officer, with their, unain mous

e].lant responsible for the losses-

■proccluro has been, laid dov/n in detail' The Enquiry
in sections S and 9 of the i:&D Hules 1970 vdn.ch provides ■

Authorised Officer, who is

i?

.S,

the existence of an, intr r-a.li a
■ y

Committee .After • ''.i;
■

Inquiry Officer' or- e,mpcv;ere,d '‘^o appoint an 

ajipo iT’tmcr; t; of S’uch Enquiry Officer
•di'jtee, shallT-r com!
iA

of, .ali.egctions to bo served^charge sheet and statement

c.cused officor/official to enrPele him. to p,ut in
ro.me

■ Aupon Lhe a
evidence in support thereof. It is also the ^ : q

done shall be•
dcfenc.e. and

uirecents of law thnt.thinjis need to bereq:
■ dene dn the manner and .cetiuence an prescrib-d/directed oy

/
/
I

■ "-n
'
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Ir; the ir^etant case, the impucnod order containeji,- .

i:; u]. V an, S up e in 10 nd i_ n g hr. g rng e r,the nan-r; oT Lngincer, Haarat

CctW Department, who was appointed d:s Inquiry O-fricer,

(Dev) C8;w' Department DV/Fr ' ieshav/ar , 

;.'/eo_].;(Corii'iciential)/35'*-0, dated D.8.89- dhe im- 

has been passed on 18,^.9d, which inter-alia

oi tl'c

hid Lngineorr*. Via

'Order No.
; -di

pugnod order

is based on the report oi inquiry Officer in 1989-90. Copy

•Jh

id'.e impugned office, order is on filo^ , which reveals that 

uitan v)as not appointed as .the i-n'juiry Officer,but 

transfer of 'one Muhammad Islam,Ouperintending
i

CiW Department that Ilasrat Siij.tan. v;as .sudjstituted 

as Chairman of the Enquiry Committee, already const! tuted' in

of
\

Ilazrat 0

it Was due to

• nnp:inecr

*v :

:the case.

As admitted by the respondents at ?ara-l3 of their

^ to the memo of appeal, the responcents have referred

words "that the Enquiry
repi.}

to this Enquiry Committee •tdrrAoa
/*

Duperintending Engineer, twoCommittee consisting of one 

Executive q^ngineers and' one 8DC of the department was cons

tituted to probe into the matter. Before proceeding further 

into the matbor, 'the- report of the said inquiry: committee

forv/ard-cd to Governor NV/FE through Governor's Inspectionv:as .
made some ob.s.cr- •Team. The Governor NV/FP Peshawar however i

vatioris, desiring fixation of .responsibility. over'.other , . . . '

cerned officers also i.e.- Euperintending Engineer/ZENs/

incur:ibancy. Accerdingly '
con

EDOs as per their respective 'tenure of 

another Enquiry Of f i'cer d.. e , Mr. Ealeem Javed, Super intending

appointed by the Secretary CS:V; Department Pesha- 

w,ar vide his order No. G0(E)CC:V//8-V90,' dated. 5.9.1991 .The..

Enquiry Officer also hold Mr., Ehor Wall' Store Keeper 

'sole responsible for the shortages in stores. The charge 

shoe t/sto,tement of allegations was prepared in light of the ■ 
_==^^-^ort by the Enquiry Committee/Enqui'ry Officer and after ■■

‘ ■ vetting by the Law Department, were served upon the Store

Keeper by the Authorised Officer. The case lias been thus 

thrice been enquired through":-

r■ngineer was

, TSC con
}l

X_

■M% 4
1/

u
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In 3pe 31ion Te am i 

Lnquiry Commi-ttee ■ headed by
r-!r. Hazrat dultan,G.E.

/
%/ »Go'v*ornor n-I:

>•

ViT. daleom Javecl, S.E/' - ' ■

abundantly clear that the Enquiry 

v/as .a' preliminary 

Tateron submitted to the 

observations on the: Irndings and 

conduc ted■by,Muhammad

•

l-rom the above it is 

Committee headed by Hazrat oU-i-L.3n 

iry, findings of vjhich v/ere 

v.'ho.made some

en-
1

q-

Govevncr 1

equdntly another Enquiry was 

S'aleem laved, o.E*

The

of the Inquiry Officer i.e

cons

the findingsIrapusned order has been passed on 

, Hazrat Multan,

So it has been•incorrectly,re-

n,
S.E, v.'ho was head .

of the Enquiry Committee, 

ferred to in
h

the impugned order that Hr- Hazrat. Sultan S.i:.
c&

Enquiry Officer. In fact .he was head ol

.Moreover, while substituting iiazrat 

as Chairman.of the Enquiry Committee, the Chief

dated 5-9-89 fi^^d

v.’as appointed as

■ the Enquiry Committee..h

Sultan S.E.
Engineer CS-.V/ Department 
the following terms'of reference

4

vide his letter
for the Enquiry Committee:

i '”To' investigate the shortages o.*. adores
■ worth Hs. 1,08,89,840/- in C&w Division 

Miran Shah and fix responsibility 
officials/bfficor.s concerned. -

i.i . Tn investigate and fix responsibility
on the .'officials/officers of C8.W Circle 
liannu for nof taking action when short-; 
ages amounting to over Ks.: p7 ■
rJ-Dorted bv :G£H Miran Shah during ^986,,

22nd April 1986 and 26th. August 1936.

iii. To investigate .setting (solidification)
' of 158 bags cement and .fix responsibility 

the officialG/officors concerned."

on

1.0.

= . \

on
limited to the above terms of reference

et', vdiich con-’
uo this enquiry was 

and wasinot conducted according'to'.charge she
. , \ . 1. \

tain the following charges
■ "Mr. Gher V/ali Etore Keeper attaci'ied 

Dgv.CA.W Division, Miranshah, v/h?llo encherge 
of stores of Dev.CAW Division Miranshah 
failed to report'in time,to this sup.''ryors 
the sealing of the stores' by the. i-ol iticai 
nutborities on 4.4-.1988.

j.
•wO

6^,,

n
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he ubGcnted.of ^!ttendin[T oTfi
thorisedly fror. duty since

C-^r*r G.d.BB_L

himself un-nu 
till 31.8.88.

While RoinK into hiding he also >.co., ^ndioial record pertaininG to the said 
u I- hp hand'^d over the same uo trie stores t3.Il he liana... . rhvpmor's Tno-oction vT'i': in the r^resonce ox Oovernor ,o ..

on^ 28.6.88.

the.

llks^annexed as to the charge onset.
!

recordsElHiislas:
197^5.”

to

i}'

Committee)the Bnciuiry. 

fixed hy the' Chief in

stated above ;and no

liazrat Bultan (Itead ox 

te.rms of. reference^
rex::!ort ofSo the i

hi-•v;ao limited' to the
CS-.W Department vide his letter d:girieer 

enquiry has.been, 

"nave been

v/hich .conducted ..to go into , the charges
sheet- and statement Ox all.ega-

f named‘in the charge;
conducted hy Hazrat. Sultan 

followed' by another

as admi-

nut shell the enquiryIntiers.
v;as a preliminary inquiry, Uiiich

Muhammad oaleem Javed, d.i.
onducted by 1cen quiry, 

tt(2d by the respondents. according to the Rules, the
limited

So
Kazrat Sultan which waspreliminary inquiry of

fL- ■ or;deference^ could- not be stated to
cording to, terms 

have been co 

of hllJ Rules to probe 

and statement of allegations

ac relevant provision 

charge sheet 

served upon the appellant on

nstituted according to the
the enquiry regarding

i -

07, 7. qq. in this case.

Reepirfg~iB.-dddLB

of the respondents

;
the aboye_^ facts,' the contention

action v/as. tahen under

' . 'i

that disciplinary
of i’-ulos, 1973 ds not

in the instant case no l-nfiuiry Ofricer-
. ‘ ; 

cot and state-

(;q) oi the Governmont

woll based,''because in 

after

c.rul c-Ki
the se.rvice of charge 

the appeiis^"^
01 any Enquiry O-fficer, Statement of

Si;
appointed 

^efiu of. allegations on

Iw a s
which there is no •

mention of appointment
% 6

I
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and charge sheet viere prepared a-fdor completion

r Ilasrat Uultan h.E,' .

that the accused

Dllogations

all the enquiries, including that ool
is nothing on record to prove

associated with the-proceedings of
Ilorcovcr there 

■ official (appellant) was

the ennuiries, conducted by the Enquiry Officers. ■j

pertinent to note the findings/observations

which are on the'.preliminary
It is

of the Worthy Governor, ilWFP, 

of Ilazrat Sultan
- PRELIillWARl, DEFARTMEKIAL Elh.^UIRT. REPORT 

CP shortages op G&.V/ stokes at MIRAKoH'AH,

enquiry7.
I ’'Subject:

:

This' is a case of shdrtagss amounting to ■ : i ; 
Es.One Crors ana Thirty Eight lacs and not a leaf ;• ,
De°ms to be moving. In fact lot of.people in , their v' 
-hain of responsibility ought to fct shivei.. in th i 
Tines but so is not the case as I observed-it .-/hile . ... . 
roing ■through-the Enquiry Report. The enquiry Commi-^ ^ 

cTTiTted by the Chief Engineer-Cbep. have 
through the receipts and -aspects Oi th
.hrougn hgure of aiscr-cpency but what . ^

' intrigues me is that the entire onus as placed upon- j- • 
Tdtore Keener, Mr. Cher V.'all, an official in nr^-6. 
h,rTher aLect is that these dpcrepencies .must 
have accumulated over an e.xtended perioa. ■

r

;■

gone 
store and come'.i.-

:b n i'i
j ■

by officers such as SDOs, Xt>Hs,■ principle of responsibility is that_ i, .goes with 
the rank and is eche-loned pyramio.iC;.ll:> .

A':i•.(
''i(

, \

1 ommitteenthe

EoTn-g and ilsuing, . what - are the r ulc^/instruc- 
i-ioris on responsibility, checking,
e^c bv the concerned oI)0/XEIV-E an^ their- respon- ^ 
sibilities in this field. Surely.none of them can .. :,-:rj
be developed of the responsibilities involving. .

■ tej-se quantity- of Stores worth crorcs of rupee.,, 
v/here does the accoi.intnbilil'y start and end . ,

A. Hay^I please-be guided, on this vital^^ issue 
before any further action is iniriatec;..

■ 7,

%
!.ct:ock taking r.v-. !

•"I

ff: 
■| .v.-

•l-V:

♦ .
! •p,

^TESTE Cent..page...9/ .;

-I■M
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* /a
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h
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In viev; of the above and the fact that rcleuant prp-
' 1 ■ I

In-'S net “been adopted, as laid down under the ui/iD Rules; 

the impugned order iv.. set aside 

instate! in servipe ■ iroin' the date of his suspension.- The ease' 

is remanded to the respcndeirt .department for .'aTrosh-enquirp I ■
' I ' ■

under the relevant rules.

• i'he Tribunal' attaches much importance .to this case 

speoiallY as public money/property has been reportedly mis-

'/ t •.the'appellant is re
r
I

used/squandered in an obvious illegal manner and thcrerore.,. q

inquiry committee be constituted under the ' ; 

Rules^by the Authorised-Officer comprising suitable

:
■ directs that an
:

!I

-'•’'i'* ***cfricers/Governnient servants who are capable to dig out the ^

( shortage-s/losses having spread over many ■ of fleers)'shortage

and' loss and fix responsibility of'the,mis-conduct 

responsible^ s.o thfit 'the re.al culprits are appropriately 

punished, according to the extent of mis-conduct 

by them in this case,

p.arties arc left to bear their ov;n costs. Rile be

those^ VvdA •

•.V :

h
committed •.'.ild ‘

V

consigned to the record. . • •' < .^?n

I

• AmiCURCRD.

■si\ f

(KlDAtAT^
ilbniilR. 35■ U^-AX.'L.

(TAJ MURAhNAii IQIAiO 
riKMIiidx.
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d
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BETTER COPY OF ANNEXURE...... F PAGE-28

OFFICE OF THE CHIEF ENGINEER 

C&W DEPARTMENT NWFP PESHAWAR

N0.5267/2/69-N
Dated, Peshawar the 26/1/2002

OFFICE ORDER:

Notified that Mr. Sher Wali Khan Store Keeper 

Development C&W Division Miranshah was proceeded under the 

Government Servants (E&D) rules 1973 in the enquiry regarding 

differing mis-appropriation and shortage of Government store at 
Miranshah worth Rs. 1, 37, 98000/- (Rs. One crore Thirty seven Lacs 
and ninety eight thousand only.

2- That for the said act of misconduct, he was served with 

charge sheet/statement of allegations under the E&D Rules 

1973 to which he replied.

3- That Mr. Muhammad Akram Executive Engineer, Dev: C&W 

Division the apptiihted'ahd inquiry officer vide chief engineer 

(South) C&W Department Peshawar No. 687/269-5 dated 

7.7.2000, who after conducting inquiry submitted his report 
to the authorized Officer.

4- No.273/2/69 after having considered the charges, the 

material on record the explanation of the Store Keeper 

concerned, as well as reply of the Store Keeper to the show 

cause notice findings of the inquiry officer, in exercise by 

rule-5(4) of the NWFP Government Servant (E&D) rules 

1973, the authority has been pleased to impose the 
following major penalties on the store keeper Mr. Sher Wali 
with immediate effect:-

Dismissal from service.
recovery of Rs. 1, 37, 98000/- (Rs. One crore Thirty 

seven Lacs and ninety eight thousand only) from the 

accused store keeper (Mr. Sher Wali).

1.
2.

CHIEF ENGINEER

Copy forwarded to all concerned.
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■ BEFORE THE NWFP SERVICE TRIBUNAL. PESHAWAR:i

?•
Hit;- . ¥Si’' •'•1.

Appeal No. ,402/2002■;

:.;
Date of Institution. 
Date of Decision

23.4.2002
03.6.2008 ?♦

Haji Sfier Wali Khan S/0 Haji Muhamniad Ayub Khan, 
Viiiage Palangzai, Tehsii Miranshah, North Waziristan 
Agency.; ... ...

i .

.. (Appellant)

VERSUS
,t :: .s ■

1. Government of NWFP through Chief Secretary, NWFP Peshawar.
2. Government of NWFP through Secretary, C&W Department, 

Peshawar.
3. Chief Engineer (Dev:) C&W Department, Peshawar. (Respondents)

*.•' ■

■v* •.r

■ -APPEAL.' AGAINST THE IMPUGNED ORDER DATED 26.1.2002 

WHEREBY TOE_A.PPE|.,LANT HA.S BEEN DISMISSED FROM .si^TCF 

AND_R.EC0VERY of amount to the tune of RS. 1.37.98.000/- 

FRQM THE APPELLANT AND AGAINST THE IMPUGNED ORIOER 
DATED 26.03.2002, WHEREBY THE APPELiJ\NT'S APPEAI FOR
reinstatement in service with all back benefits and

'WAIVING OFF THE RECOVERY OF AMOUNT TO THE TUNE OF 

RS;1,37,98,000/- WAS REIFCTFO.

••

MR. SHAKEEL AZAM AWAN, 
Advocate For appeiiant.i

MR. TAHIR IQBAL,
Add!. Government Pleader, For respondents.k..

MR. JUSTICE (R) SALIM KHAN, 
DR. ABDUR RAUF,

CHAIRMAN
MEMBER.

JUDGMENTESI
h . 9

JUSTICE (R) SALIM KHAiM, CHAIRMAN.- The appellant was a 

Store Keeper of the C&W Store at Miranshah North Waziristan Agency. 

He was undergoing Hajj training at D.I.Khan on 4.4.1988, when the then 

Political Agent North Waziristan Agency directed his Assistant PoliticalV
I
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Agent to seal the stores. The appellant returned from training and found 

that the stores were sealed. The matter was 

authorities.
reported by him to the 

He then went for Hajj. Enquiry proceedings were conducted

service and the
penalty of recovery of Rs. 1,37,98,000/- „as also Imposed against him. 

Vide judgment dated 31.12.1995 

22.12.1994, this Tribunal

^. .I!

and, on 18.4.1994, the appellant was dismissed from
.4 '

in appeal No. 10/1995 instituted on
came to conclusion that the relevant procedure

-J (E&D) Rules, 1973 

was accepted, the impugned order 

reinstated in service from the date

under ,the NWFP Government Servants
was not

adopted. The appeali •:
was set aside

and’ the appellant was
I )

suspension. The case

With >hp direcfion that an enquiry committee be constituted under 

the, E6>9 Rules by the authorized officer comprising suitable 

: officers/goyernment servants who are capable to dig out the shortage

(shortages/loSses having spread

> of his
was reman Jed to the Department for fresh enquiry

many officers) and loss and fixover
responsibility of the mis-conduct ,on those responsible, 

culprits are appropriately punishe
so that the real 

u according to the extent of mis-»
t\

conduct committed by them in this case. On 10.10'.2000, Muhammadm ^ Akram Executive Engineer submitted 

I mentioned by him_ show that he studied the 

/o and examined the appellant i

his report. The proceedings 

previous enquiry reports 

in person. The S.D.O incharge and Store

.5 P

Munshi were also heard i 

were handed oveH to them.
in person and they refused to accept that keys

2. The respondents 'contested the 

ts and perused the record. ,
appeal. We heard the

an

3. The report of the enquiry officer is not in accordance with the 

directions of this Tribunal. No enquiry 

and,

time, the N.W.F.P

2000 had come into force. The said

4 committee was ever constituted 

enquiry officer was appointed vide letter dated 7.7.2000.
By that:

Removal from Service (.Special Powers) Ordinance,

enquiry was not conducted in

J
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. It is notof the mentioned Ordinance
nquiry officer had ever checked 

did not examine any of

acmrdance with the provisions 

recorded in the enquiry report that the e

the'atores' with a right to him to

the witnesses in P , ,„3„ce to the appellant to
cross- examine them. He ^ 

produce his evidence , any

"riled ordinance, and the princ,p,e,o, natural

i

touclvstone

justice.

the present appeal, order the 

, and repeat our directions
dated 31,12.1995 with a change that the

with the provisiops of the
, 2000, with a 

the official 

with a right to

therefore, accept' We4. his servicereinstatement of the.appellant into
• 'f

as given in the judgment
be conducted in accordance

proceedings
N.W.F.P Removai from Service

it;ice (Special Powers) Ordinance 

to cross-examine iilthe appellant
record produced against him

of. hearing to 

and to' check the
chance

custodian of such records.witnesses 

rrnss-examine the witnesses
?'f|:.who may be the

right to record his detailed statement and to

detail regarding the
be heard, besides

, ifany- The^^d of
dismissal frpm service

•'•rThe appellant shall have a , ^own evidence, if any, and tone heard in
shall have also a right to

produce his 

evidence so 

submitting written
availability of the app

produced. He
reply to the show cause notice 

ellant for duty due to his
bejreatedjy___

the subject. The parties are

20.6.2008. Parties

11

the competentnon
till reinstatement as

with the rules on
;^^^^;^^^llauthority on

authority in accordance
■rrfl 

ail
oa'aKll •'-ail 

■

■fi^

before thedirected to appear 

are, however, 
announced
03.062008

ieft to bear their own
’A

'i

i:. I
1-*^ \ ^

-----
............

tatoi. ,

——g>a;.» ■uf'-caiTtf'esion
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■IN THE SUPREME COUR'r OT PARISIAN 

(APPELLATE JURISDICTION)

L

■ present
■. MR. JUS^riCE MIAN SHARIRUELAH JAN 

; MR. JUSTICE NASIR-UE-MULK 
MR. JUS TICE I'ARIQ PA.RVEZ

CIVIL APPEAL NO. 17-P OF 2009
(Oil appeal from the judgment of the 
N.W.F.P. Service Tribunal. Peshawar, 
dated 3.6.200,8 passed in Appeal No. 
402 of 2002):

I The Government of N.W.F.Plhrough Chief Secretary etc Appellants

Versus

Haji Slier VVali Khan Respondent

For the Appellants: Mr. Qaiser Rashccd Khan, Addl. A. G. N.W.F.P.

For the Respondent: Ml-. Waqai- Ahmed Seth, ASC.-
1
•i

Date of Hearing: 02:02.2010

JIJDGMEN I

MIAN SMAKiRULLAU JAN. J.- in this service matter, the

only question involves is whether aftei' remand of the case by the N.W.F.P. 

Service rribunah the fresh inquiry/proceedings were to be. conducted in 

accordance witii the provisions orN.W.fCJT Government Servants (Efficiency and

N.W.F.V.' 'Remava! from Service (Special Powers)■ Discipline) Rule; 1973 or

Ordinance, 2000. ..s

Since the case pertains to the year 1988 and the proceedings have 

ahcady been initiated against the respondent under the N.W.F.P. Government 

Servants (ElTiciency and Discipline) Rule, 1973 and according to Section 13 of 

Ordinance, the proceedings which had already been initialed before the 

commencement of the Ordinance shaH continue in accordance widi the law under
'ft

which it had already been initiated. Since the Service Tribunal while remanding
. h

the case has directed that the Iresh proceedings to^taken under the Provisions of

the Ordinance whicli are in conllict^/with Section 13 of the Ordinance, therefore,
' . _______ ____ _

while maintaining the order of remand for ircsh-'inquiry/disciplinary proceedings.

t r

V-
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' V'
the same may be taken under tlie N.W.F.P. Government Servants (Efficiency and

Discipline) Rule. 1973 and not under the Ordinance.

The appeal.is allowed in the above terms. •j.

TV
i

Peshawar 
Pebruary 2, 2010 
S^lhi-azi/-'^

;;NOT APPROVED l-OR REPORTING "

0 a

\
i

i'-

v-
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Office 0. THECHia^ eilijEER (c^rrn . 
C^munication&WorksDepLm^^'

'Ym:N I akhtunkhvva: Peshawar

^o-:is-E,_SIlhM$B,cmD
Dated Peshawar the iiil/03/2011'

office ORDpp

•'i .

: In compliance with Ihe judgment orders 
02-02.2010 in CPLA No. 17 of 2009 

Tribunal dated 03-06-2008 

the. Executive Eng,'

Chief Engineer W&S ■►“’'..FI
* P67/M9-1;, 

o„.,,
‘'CS and Ninety Eight Tho'usand’Only) is'hereh 

, - ^mediate effect. The period froi^' the^-pate f 1' } ^ '

service, is hereby treated as Extra Ordin ' ' °

of the

'neer C&W Division '
Department Peshawar 

accouht of pilferage, misappropriation and 
Rs. 1,37,98,000/- (One Crore Thirty Seven 

service, with ireTinstated in

'■e-instatement in
ary Leave (Leave.^Without Pay).

• : ‘ ll''- '!''■■

X'-nn

Yousafzai)
CHIEF ENGINEER (CENTRE)

:

Copy.fnp^arded to the.

^'"Sliitg °Sd Departmentipeshawar w/r to

103/2010 HaiiSherWai,K;Tv/Uv“?;T;rp:)lt' Reuben

4) Registrar Services Tribunal Khyber Pakhlunkhwa Peshawar’ ^

5) Political Agent NWA at Miranshah.

reference to ATan^cfpLa?/o^ 29^0^1110'/ ■ ToFmation ■.,„.

Islamabad for the year 2008-09 (Audit Yeai 20d9Taf SAFRON,

7) Executive Engineer Highway Division NWA at Miranshah

8) ■ Agency Accounts Officer NWA at Miranshah. ' .

. 9) Ofricial.Concerned.

V.....
CE'i'A; A vv&S Depll: i.

OinnTi^oT^^ the
No.

D?.t^ /6-^^

C'.iA-^ JCy.

c.c. W'’ nprih ''‘!f^^^^'--..'^e,^^s>equGsted to
per the orders of ServicerTribunal.n ;

^1̂
 H ' 1 H 1;

• I

I
iV;.. 'i; /ir.o.i?.. (R)

with
O.E. .

■rl.KO
\BS^O

W a»:T)A7
J

\\l
CHIEF ENGINEE^ENTRE). r

:'iA.:;
••I:.-,,,

ti ^atte \s !

r
I

• I*

•dta
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To
f,.V \
; ■ The. Executive Engine 

Highway Divis: .n,N.W/.igency 
•Miranshah.

s

i*>

Subject:- ARBIVAL EEPORT-

Eeference. Chief Engineer(C)c&’^ -l)eptt:NWPP- Peshawar
Order No,38-E/514/OE/O&WD dated 11/3/2011,-•*

I Sir,
Kindly refer to ^ the above order, I am Bubmitting my 

arrival report today in pursuance of the Chief Engneer(C)C&W 

Peshawar order cited above.

«
Hence, I do hereby submit my arrival report in 

office on 11A/2011.(Pk),
this

N

^ I Your' s Obediently,
I

A

STORE KEEPER,HIGHWAY DIVIT- 
N.W,AGENCY, MIRANSHAH. t

//

“^TESTEI■A.
y. 12 1

\

\
!

\

L'; r.

i

' ;

!
]
i

i.'
I

I /
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OFnCE OF the CWb^ENGlNEER
^'SerStunkhvvaPeshawar.

y2^^/CE/C&WD
No. 65'H I —

Dated Peshawar the

f-.!-cir:F ORDgS
CivilpakhtunKhwa 

'C&M Division, Miransh^

O
Seclion-13 of the Wiyber

In pur^ujance lo
. SherAA/ali KeeperMrServants Act '197.3

,MWA) is he,ei^,.-retired from, 

raining tire age tef superannuatte

12, 05-0te1953.

0«2-20«;(A.N)-

ordedidate
Govl. Service .
ion (60-years) according to his . I<i ! fl.!rih i i!

at yf

/of birth VIZ. I -
i

• /

fsssa=
...

al Peshavvar.

\

above r amea on
ir .ending Engineer camp

r G&W Division Miranst an.., ^
lv.lV(NtW A) tor informahon,.

2) Supenr
£xecut ve Engineer

,/

6) unts Ohicer MiransAGCO 

Officiai concerned.
4) Agenc';

T aW ■ "Tite-t ’5)mm \
A.. - ; ,•;K

'fbnial Mo.1 IInEER (CENTRE)1 :ji CHIEF £N
• •• “I-m■twsi

SI

1
t
\

/
...-•r''~ /yi .\

\ .).1

.■.;f ■ /•i >

.1.

^TESTEIt.‘

1 ’ \ i^aAO
i&r^

'CimM
iSm
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To.

The Secretary to'Govemmerii; of idiybe'r Pakhtunkhwa, 
Communications and Works Department,
Peshawar.

1,

2. The Chief Engineer (CENTER), 
C & W Department, Peshawar

3. The Chief Engineer,
FATA C& W Department, Peshawar

Through: Proper Channel

SUBJECT: APPEAL/REVIEW/REPRESENTATION from Office Order #38- 
E/514/CE/C&WD, issued by C.E (Center), C& W D dated 
11.3.2011 not yet communicated to me bur received from the 
Khyber Pakhtunkhwa Service Tribunal on 8.4.2011 during the date 
of hearing in my execution petition.

/ ■

)

Sir,

Very kindly refer to the subjeet cited above. I am submitting my arrival 

report today in pursuance of Office Order cited above, though it has not yet been 

conveyed to me by your office. The Service Tribunal had reinstated me on 3.6.2008. 

Appeal of Government before Supreme Court was decided in my favour on 2.2.2010. 

Despite that, order of reinstatement was not being issued. I had to move Service Tribunal 

for execution and as such Office Order noted .above was issued.

The period during, which I remained dismissed from service, is treated as ‘Leave 

without Pay’ per such office order but it is not known under what legal authority. I have 

gp( pprtjpp pf ord^r fpf fp}(pvripg (ppl rp^pnsiT

). ^o fault csm be attrijiuted to me for that absence, as it was result of my 

unlawful dismissal, as can bp visualized from the very judgment of the 

Service Tribunal upheld by the Supreme Court on 2.2.2010;

2. During that period when I remained DISMISSED, I did not do any other job 

or business and I had to depend for my livelihood on my children who 

cultivate their lands in the village;

3. I remained JOBLESS during that period;

4. The treatment of such period as Leave without Pav offends against basic 

norms of Constitution, Law and rules. Besides, it is against justice and fair
V *

play as well;1
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5. I have been condemned unheard. 1 was/am innocent.; I remained out of job for 

such long time without . any fault on. my part. I cannot be unnecessarily 

burdened with such liability, as it itself amount to punishment imposed 

otherwise than in due course of law.

6. Your goodself has got ample powers to rectify the Office Order and treat it as 

reinstatement w.e.f the date of dismissal giving my all back benefits including 

salaries etc, to which I am entitled under the law and rules.

It is, therefore, requested that the Office Order dated 11.3.2011 may very 

kindly be reconsidered/reviewed and on accepting my. this 

appeal/review/representation, the Office Order may kindly be modified by giving 

me reinstatement w.e.f the date of dismissal allowing my all back benefits 

including salaries etc, to which l am entitled under the law and rules.

Dated // - Lj ^^ 1) Yours obediently,

\
i

WALI KHAN,
Store K^oer^

C & W Division, Miranshah, 
(NWA)
Khyber Pakhtunkhwa

^TESTt

V,: .
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VAKALATNAMA

IN THE COURT OF

OF 2016

^Aen- (APPELLANT)
(PLAINTIFF)

(PETITIONER)

VERSUS

(RESPONDENT)
(DEFENDANT)•• ^ m<

V

I/\/e I _________________________
Do hereby appoint and constitute NOOR MOHAMMAD 

KHATTAK, Advocate, Peshawar to appear, plead, act, 
compromise, withdraw or refer to arbitration for me/us as 

my/our Counsel/Advocate in the above noted matter, 

without any liability for his default and with the authority to 

engage/appoint any other Advocate Counsel on my/our cost. 
I/we authorize the said Advocate to deposit, withdraw and 

receive on my/our behalf ail sums and amounts payable or 

deposited on my/our account in the above noted matter.

/_____/2016Dated.

CLIENT

ACCEPTED
NOOR MOHAMMAD KHATTAK 

(ADVOCATE)

OFFICE:
Room No.l, Upper Floor,
Islamia Club Building, Khyber Bazar, 
Peshawar City)
Phone: 091-2211391 

Mobile No.0345-9383141
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No.344/2016

Mr. Sher Wali Khan, Retired Store Keeper, C&W Divn. Miranshah 
North Waziristan 
Agency Appellant

VERSUS

1- The Government of Khyber Pakhtunkhwa, through Secretary C&W 
Department, Khyber Pakhtunkhwa, Peshawar.

2- The Chief Engineer (Centre) C&W Department, Khyber Pakhtunkhwa 
Peshawar.

3- The Chief Engineer(FATA) C&W Department,
Warsak Road,Peshawar Respondents

RESPECTFULLY SHEWETH

COMMENTS OF RESPONDENTfs^ 1 TO 3

PRELIMINARY OBJECTION

i) The Instant Appeal is not maintainable in its present form.

The contents of the Appeal are misconceiving and the material facts have 
been concealed from this Hon’ble Tribunal.

ii)

ill) The Appellant is estopped by his own conduct to prefer the instant Appeal 
before this Hon’ble Tribunal.

iv) The Appeal is bad for non-joinder and miss-joinder of un-necessary 

parties.

The Appellant has no locus standi and cause of action.

The Appellant has not come to this Hon’ble Tribunal with clean hands.

The Appeal is badly time barred as the orders were passed on 11/3/2Q11 
& 4/5/2011. Under Section-4 of the Service Tribunal Act, 1974, the delay 
is on the part of Appellant who did not filed the case within the statutory 
period of limitation, hence the instant appeal is liable to summarily 
rejection in limine.

V)

Vi)

vii)

FACTS

1. Pertains to record.

2. To clear the facts, that some where in 1988, on the general complaints to 

Political Administration, about the mis-use of stores of C&W Division 

Miranshah. The Political Agent sealed the store and ordered to conduct the 

Inquiry to work-out losses etc. The official respondent in C&W started fact

Endings about the losses. Resultantly losses amounting to Rs. 1,37,98,000/- 

were detected and as a consequence thereto disciplinary proceedings were 

taken. As a result he was dismissed from service alongwith orders to recovery 

of losses vide order dated 18-04-1994.
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3. Correct, on the orders of this Honorable Tribunal dated 31/12/1995 appellant

was reinstated with all back benefit and ordered for denovo inquiry as per 

order of Honorable Tribunal.

4. Mis-Interpreted. Actually after finality of denovo Inquiry, the appellant was 

again held responsible for the losses, thus he was again Dismissed on 

26/1/2002 alongwith recoveries of the ibid losses. Correct the appellant again 

filed Appeal No. 402/2002 in the Tribunal against these order dated 

26/1/2002. At the out-set of last judgment dated 3/6/2008 passed by Tribunal, 

it was held that the Respondent department shall conduct the proceedings 

against the appellant under R.S.O.

5. Correct, Respondents filed CPLA before the Apex Supreme Court of Pakistan 

against the orders dated 3/6/2008 (in service appeal No. 402/2002). On the 

judgment dated 2/2/2010 of the Supreme Court of Pakistan in the CPLA it 

was held to Conduct Inquiry under E&D Rules instead of RSO, but the other 

connected part of the Tribunal orders dated 30/6/2008 was kept intact i.e.

“The period of non-availability of the appellant for the duty due to 

his dismissal from service till Reinstatement as aforesaid shall be 

treated by the competent authority in accordance with the rules on 

the subject.”

6. Thus, it was resting open to the authority to act accordingly under the rules. 

Taking into cognisance both the orders dated 3/6/2008 of the Tribunal & 

orders dated 2/2/2010 of the Supreme Court of Pakistan, the appellant was 

reinstated into service and the intervening period, between the dismissal and 

re-instatement was termed into leave without Pay (E.O.L) vide orders dated 

11/3/2011. So the Prayer as sought for i.e 18/4/1994 till 11/3/2011 allowing 

him all back benefit is mis-conceiving, because he was Dismissed this time 

from Service w.e.f 26/1/2002 and re-instated on 11/3/2011, the relevant 

entries as recorded in the Service Book (since Annexed by the appellant) 

page, 11 to 16 and so on, clarify that since 1994 and thereafter he has 

received the perk/benefits/salaries of service even in the past when, he was 

firstly dismissed, no entries to this effect appears, meaning thereby that he 

with the connivance of office hands at Miranshah got benefits of Pay/ 

increments as usual. At the last when the later Inquiry was ordered under the 

E&D Rules, the same could not reached to its finality, in the mean while, 

appellant was reached to the age of Superannuation on 4/3/2013, therefore 

under Sectlon-13 of Civil Servant Act, 1973, his retirement orders were issued

-Vf,



on 22-05-2013 and the enquiry proceedings automaticaily stands abated ask per rules. As far as his departlTientai appeai sent through proper channei on
11/4/2011, was responded by repiying Resp6ndent-2, and Resppondent-1 & 

3 were apprised vide Memo No. 38-E/ 306/CE/C&WD dated 4/5/2011 

(Annex-1) that the order with regard to treating the intervening period, into 

ieave on fuli pay, from the date of dismissal till reinstatement can not be 

considered / modified. The contention of appellant, without enjoying full 
pensionary benefit is baseless. Appellant shall to prefer Pension Papers for 

the qualifying / non-qualifying service and get it finalized.

7. The instant appeal filed on 8/3/2016, in the Tribunal is not entertainable, 
being badly time barred taking into account his departmental appeal dated 

11/4/2011 and its further response dated 4/5/2011. Under Section 4 of the 

Tribunal Act, 1974 the appellant should have to file the instant appeal within 

the statutory period of limitation, hence liable to rejection on the following 

grounds.

GROUNDS

A. Incorrect, appellant is at liberty to prefer Pension Parers alongwith 

other pre-requisite and to avail the Pension benefits for the Service 

rendered as qualifying. The act of Respondents acted as per Law.
B. Incorrect, appellant had ever been treated with the parameter of 

Rules/Regulations & Laws as applicable and in pursuance to the order 
of Courts as passed from time to time.

C. Incorrect-Generally, after retirement, it is the sphere responsibility of 
the concerned official to submit pension Paper & other requisites to the 

concerned authority for its process with audit and the final payment on 

pension rests with concerned audit, under whom jurisdiction a person 

has been paid last Salaries.
D. Incorrect, as stated above, any delay (if exist), cannot be attributed to 

the official Respondent. He may to prove for his allegation, if he had.
E. It is an established law that every official / Government Servant after 

retirement, shall be paid pension according to qualifying length of 
service, subject to that Pension Paper and other requisite are 

submitted by the claimant.

F. Incorrect. Appellant amalgamate / mix-up the issue of Pension with 

that of, to term the period of Extra Ordinary Lave into leave, which 

gives ambition, that the appellant himself is not interested for the 

Pension.
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n
G. The same as ®i^iS3 at ParePEr ^

H. Incorrect. The appellant, as stated at para-A, shall submiU?ension 

documents complete in all respect to the relevant authority for its 

further process with audit.

1

In the wake of above submission as replied in facts and grounds as well,

the instants appeal, being devoid of merits, time barred, may graciously be dismissed.

Chief Engine^hfc^ntfe) 

C&W Department, 
Peshawar (Respondent-2)

ment
Peshawafr j^spondent-1)

Chief Engineer (FATA) 
W&S Department, 

Peshawar (Respondent-3)

'••TV



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No.344/2016

Mr. Sher Wali Khan, Retired Store Keeper, C&W Division Miranshah 
North Waziristan 
Agency Appellant

VERSUS

1- The Government of Khyber Pakhtunkhwa, through Secretary C&W 
Department. Khyber Pakhtunkhwa, Peshawar.

2- The Chief Engineer (Centre) C&W Department. Khyber Pakhtunkhwa 
Peshawar.

3- The Chief Engineer(FATA) C&W Department,
Warsak Road,Peshawar Respondents

AFFIDEVIT

Abdur Rashid Tareen, Administrative Officer Office of the
}

Chief Engineer (Centre) C&W Department Peshawar, do hereby solemnly affirm and 

declare that the contents of attached comments are true and correct to the best of my 

knowledge and belief that nothing has been concealed from this honorable court.

DEPONENT
■i

i

'I'

"i



'V Office Of The Chief Engineer (Centre) , 
Communication & Works Department 

Khyber Pakhtunkhwa, Peshawar.
No. 38-E / 3o£ 7 CE / C&WD
Dated Peshawar the h / 05/ 2011

'H
To

The Section Officer (Estt:), 
C&W Department, Peshawar.

Subject: APPEAL/REVIEW/REPRESENTATiON FROM OFFICE ORDER NO.SO-E/ 
CE/ C&WD ISSUED BY CE (CENTRED C&WD DATED___________________ 11-03-2011 NOT
YET COMIVIUNICATED TO ME BUT RECEIVED FROM THE KHYBER
PAKHTUNKHWA SERVICES TRIBUNAL ON 08-04-2011 DURING THF
DATE OF HEARING IN MY EXECUTION PETITION.

Reference; Your memo No. SOE/C&WD/24-60/2011. dated 21-02-2011.

I am directed to refer to the subject noted above and to say that the 

judgment announced on 03-06-2008 in the Civil Appeal No. :402/ 2002 in Para-4 is 

reproduced hereunder: - I

"We therefore, accept the present appeal, order the reinstatement 
of the appellant into his service, and repeat our|directions as given
in the judgment dated 31-12-1995 with a change..that the
proceedings be conducted in accordance with the provisions of 
the N.W.F.P Removal from Service (Special Fjowers) Ordinance, 
2000, with a chance of hearing to the appellant to cross-examine 
the official witnesses and to check the record produced against 
him, with a right it cross-examine the witnesses who may be the 
custodian of such records. The appellant sh^li have a right to 
record his detailed statement and to produce hW own evidence, if 
any, and to be heard in detail regarding the evicence so produced; 
he shall have also a right to be heard, besides submitting written 
reply to the show cause notice, if any. The period of 
availability of the appellant for duty due to Y is dismissal from 
s^ervice till reinstatement as aforesaid shall be treated bv the 
competent authority in accordance with :he rules on the 
object. The parties are directed to appear before the competent 
authority on 20-06-2008. Parties are, howevef, left to bear their 
own costs”.

non-

{On filing the CPLA- in Supreme Court of Pakistan No-17-Pof 2009 the 
orders were passed to the effect that; -

"Since the Service Tribunal while remanding th^ case has directed 
that the fresh proceedings to be taken under tie provision of the 
ordinance which are in conflict with Section -1; 
therefore, while maintaining the order of 
enquiry/disciplinary proceedings, the same may be taken under 
the NWFP Government Servants (Efficiency and Disciplinary)
Rule. 1973 and not under the ordinance*\

of the Ordinance.
remand for fresh

“The appeal is allowed in the above terms”. \

Therefore, in light of the above the reinstatement orders in question 
cannot be recalled or modified by granting the benefits of>ste|ies etc.

...................... Matterjs reported please. . . 4

(AMiNULLAH KHAN) 
ADMINISTRATIVE OFFICER 

Copy to the Chief Engineer (FATA) C&W Departmer t Peshawar w/r to his 
memo No. 1241/2/69-E, dated 26-04-2011. -vn 7^ " !

ADMINI$TRATIVE OFFICER

^— .
j----- •-••-yi':-
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR

APPEAL No.344/2016

SHER WALI KHAN VS GOVT: OF KPK

REJOINDER ON BEHALF OF APPELLANT IN RESPONSE
TO THE REPLY SUBMITTED BY THE RESPONDENTS

R/SHEWETH:
From I to vii:

All the preliminary objections raised by the respondents 

are incorrect and baseless and not in accordance with law and 

rules rather the respondents are estopped due to their own 

conduct to raise any objection at this stage of the appeal.

ON FACTS:

Admitted correct by the respondents hence need 
comments.

1- no

2- Incorrect and not replied accordingly. That appellant
served in the respondent Department as Store Keeper. That 
the respondent Department conducted inquiry 

anonymous complaint and later on the basis of that 
anonymous compliant the appellant was dismissed from his 

service vide order dated 18.4.1994 without any fault on the 
part of appellant.

Admitted correct hence need no comments.

4- Incorrect and misconceived. That appellant was re-instated 

on the directions of the Hon'ble Service Tribunal vide dated 
31.12.1995. That after re-instatement appellant was serving 

in his respective Department quite efficiently and up to the 

entire satisfaction of his superiors. That after seven years 

i.e. on 26.1.2002 the appellant was again dismissed from 
\ service without giving chance of personal hearing/defense. 
\ That appellant was again submitted service appeal before 

\ the august Service Tribunal which was accepted by the 
■■ \august Service Tribunal and re-instated the appellant on his 

ervice with further directions to conduct the proceeding in
^ of provisions of the NWFP Removal from Service Special 
0?r Ordinance 2000.

Para P correct to the extent of CPU\ while the remaining
the Hon'ble Supreme Court directed 

hdent Department to conduct the proceeding

was

on an

3-

• V



1
against the appellant under the NWFP Government Servant 
E&D Rules 1973. That finally the respondent Department re
instated the appellant was re-instated into service but 
without back benefits. That appellant is fully entitled for the 

grant of back benefits of intervening period of the appellant.

6- Incorrect and not replied accordingly. That finally vide order 

dated 11.3.2011 the appellant was re-instated into service 

but without back benefits (by treating the intervening period 

of the appellant as leave without pay). That appellant feeling 

aggrieved filed Departmental appeal for the grant of back 

benefits of the intervening period but sadly no reply has 

been received so far. That in the meanwhile the appellant 
was retired on superannuation basis vide dated 22.5.2013 

without enjoying full pensionary benefits.

GROUNDS:
(^ to HI:

All the grounds of main appeal are correct and in 

accordance with law and prevailing rules and that of the 

respondent are incorrect, baseless and not in accordance with 

law and Rules hence denied. That not allowing back benefits 

and full pension to the appellant the respondents violated the 

law of natural justice. That the respondents acted in arbitrary 

and malafide manner by not allowing the appellant back 

benefits and full pension inspite of the fact that appellant has 

served the respondent department for more than 33 years. 
That the respondents violated Article 38(e) of the Constitution 

of Pakistan 1973 by not releasing the pension and other back 

benefits to the appellant. That according to section 13 sub 

section b of the Civil servant Act 1973 the appellant is fully 

entitled for the grant of pension but inspite of that the 

respondents are not willing to do the same. That according to 

settled law pension is not the bounty of the state but rather it is 

the inalienable right of that Civil servant who rendered services 

for the same. That the respondents discriminated the appellant 
on the subject noted above and as such the respondents 

violated the principles of natural justice.

It is therefore most humbly prayed that on acceptance of 
this rejoinder the appeal of the appellant may be accepted in 

favor of the appellant.

SHER WAU. KHAN
THROUGH: ^

NOOR MOHAMAD KHATTAK 

ADVOCATE

i


