BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

SERVICE APPEAL NO. 334/2016

Date of institution ... 18.03.2016
Date of judgment ... 19.07.2019

Sher Wali Khan, Retired Store Keeper, C&W Division,
Miran Shah, North Waziristan Agency
(Appeliant)
VERSUS

1. The Government of Khyber Pakhtunkhwa through Secretary C& W Department,
Khyber Pakhtunkhwa, Peshawar.
2. The Chief Engineer (Centre) C& W Department, Khyber Pakhtunkhwa, Peshawar.
. The Chief Engineer FATA, C&W Department, Warsak Road, Peshawar.
. ' (Respondents)

W

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT. 1974 AGAINST ORDER DATED
11.03.2011 WHEREBY THE APPELLANT WAS REINSTATED INTO
SERVICE BUT WITHOUT BACK BENEFITS AND AGAINST NOT

- TAKING ACTION ON THE DEPARTMENTAL APPEAL OF THE
APPELLANT WITHIN THE STATUTORY PERIOD.

Mr. Noor Muhammad Khattak, Advocate. ... For appellant.
Mr. Muhammad Jan, Deputy District Attorney * .. Forrespondents.
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Mr. MUHAMMAD AMIN KHAN KUNDI .. MEMBER (JUDICIAL)
-+ MR. HUSSAIN SHAH : ... MEMBER (EXECUTIVE)
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§QQ JUDGMENT

MUHAMMAD AMIN KHAN KUNDI MEMBER: - Counsel for the

appellant and Mr. Muhammad Jan, Deputy District Attorney alongwith Mr.
Riaz -Gul, Admin Officer for the respondents present. Arguments heard and
record perused. | |
2. Brief facts of the casé as per present’$éivicé:appeal are that the appellant
was serving in C & W Department as Store Keeper. He was imposed major
penalty of dismissal from serv1ceaswe11a tecovery of Rs. 1,37,98000/- vide

order dated 18.04.1994 on the a egatlon ofn y‘gpprfopriation. After availing of '

remedy of departmental éppeal, the appeiléﬁf filed service appeal the service. *-

b
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appeal of the appellant was partially accepted and the case of the appellant was
remanded to the respondent-department for fresh inquiry under the relevant
rules with further direction to dig out the shortage (shortages/losses) and loss
and fix responsibility of the misconduct on those responsible, so that the real
culprits are appropriately punished according to the extent of mis-conduct
committed by them in the prese-nt case vide judgment dated 31.12.1995. After
conducting de-novo inquiry, the appellant was again imposed major penalty of
dismissal from service and also recovery of Rs. 1, 37, 98000/- vide order dated
26.01.20002. Again after availing of departmental appeal, the appellant filed
sgrvice appeal which was partially accepted, the appellaﬁt was reinstated into
service and repeated the directions given in the judgrﬁent dated 31.12.1995 with
a change that the proceedings be conducted in accordance with the prox-/isions of
the N.W.F.P Removal from Service (Special Powers) Ordinance, 2000, with a
chance of hearing to the appellant to cross-examine the ofﬁcial‘ witnesses and to
check the record produced against the appellant, with a right to cross-examine
the witnesses who may be the custodian of such records. The appellant shall ‘
k have a right to record his detailed statement and to produce his own evidence, if

-

N
§ R any, and to be heard in detail regarding the evidence so produced. He shall have
?\ also a right to be heard, besides submitting written reply to the show-cause
~ notice, if any. The period of non-availability of the appellant for duty due to his
~dismissal from service till reinstatement as aforesaid shall be treated by the
éompetent authdrity in acc'ordance with the rules on the subject and the parties
-were directed to appear before the competent authority on 20.06.2018 vide
| judgment dated 03.06.2008. Feéling aggrievéd from the said judgment dated
03.06.2008, the reSpondent-depértment challenged the said before the august
Supréme of Pakistan and the august Supreme Court of Pakistan observed in the

judgment that since case peftain§ to the ):Iéar 1988 and the proceedings have

already been initiated against the respondent under the N.W.F.P Government
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Servants (Efficiency & Discipline) Rules, 1973 and according to Section-13 of
the Ordinance, the proceedings which had élrgady been initiated before the
commencement of the Ordinance shall continue in accordance with the law
under which it had already been initiated. Since Service Tribunal while
remanding the case has directed that the fresh procAeedings to b¢ taken under the
Provisions of the Ordinance which are conflict with Section-13 of the
Ordinance, therefore, while maintaining the order of remand for fresh
inquiry/disciplinary proceedings, the same may be taken under the N.-W.F.P
Government Servants (Efficiency and Discipline) Rule, 1973 and not under the
Ordinance and the appeal was allowed in the above terms vide judgment dated
02.02.2010. In the meanwhile, the reSpondent-department in compliance with
the judgment/order dated 02.02.2010 of the august Supreme Court of Pakistan
in CPLA No. 17-P of 2009 and the judgment of Khyber Pakﬁtunkhwa Service
Tribunal dated 03.06.2008 in Service Appeal No. 402/2002, reinstated the
appellant in service with immediate effect and the period from the date of his
dismissal-till his reinstatement in service treated as extra-ordinary leave (Leave
without pay) vide order dated 11.03.2011. The appellant filed departmental
appeal on 11.04.2011 but the same was not responded. The appel}ant was also

retired from service by the respondent-department on attaining the age of

~ superannuation vide order dated 22.05.2013 and thereafter the appellant filed

present service appeal on 18.03.2016.

3. Learned counsel for the appellant contended that the appellant was
serving in C& W Department as Store Keeper. He was imposed major penalty of
dismissal from service and recovery of Rs. 1, 37, 98000/- vide order dated
18.04.1994 on the allegation of misappropriation. It was ﬁn‘ther contended that
the appellant challenged _tﬁé said order tﬁro_ﬁéﬁ service appeal, which was
partially accepted vide order dated 31;12.1995 with the direction to respondent-

department to conduct de-novo mqulry to dig out the shortage (shortages/losses)
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and loss and ﬁx responsibility of the misconduct on those responsible. It was ,
further contended that again the respondent-department had not conducted
proper de-novo in_quir& as per direction of tﬁe Service Tribunal and imposed
major penalty of dismissal from service and recovery of Rs. 1? 37, 89000/-vide
order dated 26.01.2002. It was further contended that the appellant challenged
the same through Service Appeal and the Service Tribunal accepted %l
w0l .
ghd the appellant and repeated the direction to respondent to conduct de-novo
proceeding as per direction in the judgment vide judgment dated 03.06.2008. It
was further contended that the respondent-department challenged the said
judgment before‘ the august Supreme Court of Pakistan and the august Supreme
Court of Pakistan maintained the order of Service Tribunal with modification
that the de-novo inquiry be conducted under the N.W.F.P Government Servants
(Efficiency and Discipline) Rules, 1973 instead of N.W.F.P Removal from
Service (Special Powers) Ordinance 2000 vide judgment dated 02.02.2010. It
was further contended that. the respondent-department reinstated the appellant
and treated the period from the date of his dismissal till reinstatement in service
as extra-ordinary leave (Leave without pay) vide order dated 11.03.2011
without any inquiry. It was further contended that from the mgterial available on
the record and conduct of the respondent-department, it is clearly manifest that
the appéllant was imposed major penalty of dismissal from service for his no
fault, otherwise, the respondent-department would not have reinstated the
appellant into service without de-novo inquiry therefore, it was contended that
the respondent-department was Bound to treat the period frorﬁ the date of his
dismissal from service i.e 18.04.1994 till is reinstqtement ie 11.03.2011 with
back beneﬁts but the respondent-department has illegally treated the period
from the -date of his dismissal :till'!lis reil}_gtgtérpent as leave without pay and |
prayed that the period from the date of dismiséal of the appellant i.e 18.04.1994

till his reinstatement i.e 11.03.2011 may be treated with full back benefits.
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,& On the other hand, learned Deputy District Attorney for the respondents

opposed the contention of learned counsel for the appellant and contended that
the appellant was imposed major penalty of dismissal from service and recovery
of Rs. 1, 37, 98000/- vide order dated 18.04.1994 on the allegation of
misappropriation. It was further contended that a proper regular inquiry was
conducted and after conducting a regular inquiry, the appellant was imposed
major penalty of dismissal from service and recovery of Rs. 1, 37, 98000/- for
misappropriation vide order dated 18.04.1994. It was further contended that the
appelllant filed Service Appeal which was partially accepted and the respondent-
department was directed to conduct de-novo inquiry vide judgment dated
31.12.1995. It was further contended that again de-novo inquiry was conducted
and after conducting de-novo inquiry, the. appéllant was again imposed major
penalty of dismissal from service- and recovery of Rs. 1, 37, 98000/- for
misaﬁpropriation vide order dated 26.01.2002. It was ﬁlrthér contended that the
appellant again challenged the said order through Seryice Appeal and the
Service Appeal of the appellant was partially accepted and the respondent-
department was directed to conduct de-novo inquiry vide judgment dated
03.06.2008. It was further contended that th¢ respondent-department challenged
the said judgment in the august Supreme Court of Pakistan and the august
Supremé Court of Pakistan maintained the judgment of the Service Tribunal
vx;ith modification that a de-novo inquiry be condﬁcted under the N.W.F.P Civil
Servants (Efficiency & Discipline) Rules, 1973 instafed of NNW.F.P Removal .
from Service (Special Powers) Ordinance, 2000 vide judgment dated
02.02.2010. It was further contended that the since the appellant was going to
be retired on 22.05.2013, therefore, the respondent-department reinstated the
appellant with immediate effect and the period from the date of his ‘disnﬁssal till
reinstatement in service was treated as extra-ordinary leave (Leave without pay)

vide order dated 11.03.2011. It was further contended that since the appellant



“has not perfofmed any work/duty during the period from the date of dismissal
from service till his reinstatement therefore, the respondent-department has
rightly reinstated the appellant without back benefits on the principle of no
work no pay. It was further contended that the Service Tribunal also directed
the respondent-depaftment that the period of non-availability of the appellant
for duty due to his dismissal from service till reinstatement shall be treated by
the competent authérity in aécordance with rules on the subject vide judgment
dated 03.06.2008 therefore, it was fu/gh/er contended that the co:mpetent

authority has rightly treated the intervening period as leave without pay and

@ prayed for dismissal of appeal.
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{ ‘Perusal of the record reveals that the appellant was imposed major
penalty of dismissal from service and recovery of Rs. 1, 37, 98000/~ by the
cbmpétent authority vide order dated 18.04.1994 on the allegation of
misappropriation. The record further reveals that the appellant challenged the
said order through Service Appeal, the Service Appeal of the appellant was
accepted vide judgment dated 31.12.1995 and the respondent-department was
directed to conduct de-novo inquiry so that to dig out the shortage
(sho;tages/losses)- and loss and fix responsibility of the misconduct on those
responéible vide judgment dated 31.12.1995. The record further reveals that

after conducting a de-novo inquiry, the respondent-department again imposed

- major penalty of dismissal from service upon the appellant and recovery of Rs.

1, 37, 98000/- vide order dated 26.01.2002. The record further reveals that the
appellant challenged the said order through Service Appeal and the Service
Appeal of the appellant was accepted and the respondent-department was again
directed to conduct de-novo inquiry with further direction that the period of
non—a\)ailability of the appé[léﬁffof duty due to his dismissal from service till
reinstatement shall be treated by the competent authority in accordance with

rules on the subject vide Judgment _date_d 03.06.20018.*The record further reveals



that the respondent-department reinstated the appellant and treated the period
from the date of his dismissal from service till reinstatement in service as extra-
ordinary leave (Leave without pay) vide order dated 11.03.2011. Admittedly,

the Service Tribunal directed the respondent-department that the period of non-

a.vailabiiity of the appellant for duty due to his dismissal from service till .

reinstatement shall be treated by the competent authority in accordance with
rules on the subject and even otheMise under Section-17 of the Civil Servants
Act, 1973 it was discretion of the competent authority to decide the issue of
back benefits/payment of arrears etc. It is also ciear beyond the doubt that the
appellant has not ioerformed anyA duty during the intervening period so by
following the principle of no work no pay, the appellant is not entitled for back
benefits and the competent authority has rightly treated the intervening period

as leave without pay on the principle of ng work no pay. Hence, the appéal has

no force which is hereby dismissed. Parties are left to bear their own costs. File

be consigned to the record room.

ANNOUNCED ik s

(MUHAMMAD AMIN KHAN KUNDI)

MEMBER

(HUSSAIN SHAH)
MEMBER




| 30.05.2019 Junior to counsel for the appellant present. Mr. Usman

17.07.2019

19.07.2019 .

Ghani, District Attorney alongwith Mr. Riaz Gul, Admin-
Officer for respondents present. Junior to counsel for the ... _
appellant seeks adjournment as senior counsel is not available

today. Adjourned. Case to come up for arguments on
17.07.2019 before D.B.

¥ A

Member Member

Counsel for the appellant and Mr. Muhammad Jan, Deputy
District Attorney alongwith Mr. Riaz Gul, Admin Officer for the

respondents present. Arguments heard. To come up for order on

19.07.2019 before D.B.

(HUSSAIN SHAH) ﬂlN KHAN KUNDI)
MEMBER MEMBER

~ Counsel for the appellant and Mr. Muhammad Jan, Deputy District
Attorney alongwith Mr. Riaz Gul, Admin Officer for the respondents
present. Arguments heard and record perused. '

Vlde our detailed judgment of today consxstmg of seven pages

_placed on file, the appellant is not entitled for back benefits and the

competent authority has rightly treated the 1nterven1ng period as leave
without pay on the principle of no work no pay. Hence, the appeal has no

force which is hereby dismissed. Parties are left to bear their own costs.

- File be consigned to the record room.

ANNOUNCED "
'19.07.2019 M[{ WWA'//W (el

MMAD AMIN KHAN KUNDI)
- MEMBER , )

(HUSSAIN SHAH)
MEMBER
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27.11.2018 Junior to counsel for the appellant and Addl. AG for thé

respondents present.

Learned senior counsel for appellant is reported to be
busy before the Hon’ble High Court in a number of cases
today. A request for adjoummentﬁnade at the bar. Adjourned

to 24.01.2019 for arguments before the D.B.

]
Mémber Chairm\av

24.01.2019 ~ Appellant in person and Mr. Zia Ullah learned Députy
District Attorn:ey alongwith Mr. Zia Ur Rehman
Superintendent as répresentative for the. respondents-present.
Appellant requested for adjournment as his counsel is not in
attendance. Adjourned. To come up. for arguments on

25.03.2019 before D.B

K

| ~ .

% : bet : Member
-

25.03.2019 Counsel for the appellant and Mr. Muhammad Jan, Deputy District |
Attorney alongwith Mr. Abdur Rashjd_Tareen, Admin Officer for' the
respondents present. Learned counsel for the appellant seeks adjournment.
Adjourned to 30.05.2019 for arguments before D.B.

/(ﬁ@l %
(HUSSAIN SHAH) (M. A/L//ZN HAN KUNDI)

MEMBER MEMBER
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| 05.04.2018 None present on behalf of appellant and Mr. Riaz .

Paindakheil, learned Assistant Advocate General -
alongwith Fazal Amin Superintendent for the
respondents  present. Adjourn. To come" up for
arguments on 11. 06.2018 before D.B

| Q-
(Ahmadﬁgan) (Muhammad Hamid Mughal)
Member : Member

'11.06.2018 - Learned counsel for the appellant and Mr. Muhammad Jan,
' learned Deputy District Attorney present. Learned counsel for the
appellant seeks adjoumment Adjourned. To come up for arguments

on 09.08.2018 before D.B
P
.(Ahmafl Hassan) . (Muh ad Hamid Mughal)
Member Member
;
©09.08.2018 ' Junior to counsel for the appellant and Mr, Muhammad Jan learned *

Deputy Distr 1ct Attomcy alongw1th Mr. Zia Ur Rchman Supennlendent
for the 1csp0ndents plesent. Junior to counsel for 1he appellant requested
for adjournment as senior counsel is not in attendance. Adjourned. To

‘come up for arguments on 10.10.2018 before .D.B /\

(Muhammad’Aihih Kundi) ' (Muhammad Hamid Mughal) -
Member » Member
10.10.2018 Learned counsél for the appellant and Mr. Usman Ghani

- learned District Attorney learned Deputy District Attorney
© - - wpresent: Learned counsel for appellant seeks adjournment.
Adjourn. To come up for arguments on 27.11.2018 before D.B. .

e

ot

Member -
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27.07.2017°

i . : ~ (Muhammad F/Zr; Kundl) _ N

Counsel for the appellant and Mr. Mukhtiar Khan, Accountant
atongwith Addl: AG for the resp,ond_én"cs~,présent.~-Argument could not
‘be heard due to incomp;lete’ber.}ch. To come ub for final 'heariﬁg on
27.07.2017 before D.B. |

Counsel for-the appellant and M. Muhamm@iﬂ%@puty

Mr.M. Bakhtiar, Accountant for respondents present. Learned

AAG seeks adj,ournhwnt. Adjourned. To come up for arguments

on 24.11.2017 before D.B. ‘ A ‘
(M.'Hamid Mughal)

v ~ : -
S (Ahmax Hassan) i Mo

Member . N
Clerk to counsel for. lhe appclldni plcscnt Lccumd
Deputy DDA f0r~ Ih;e, 1esp0ndents present. Clerk to Lounbtl
for the ap;.)gllant éeéks adjournment. Adjourﬁi To come up for

argurment on 02.02.2018 before D.B.

v _
'(Gu Zeb e (Muham ad I—Iémid Mugh‘_al)
Member Member
™Y

Agent to 'coﬁn‘selnfor the'appelflant and Mr. Riaz Painda Kheil,
learned Assistant Advocate General along with Fazal Amin

Superintendent for the respondents present. Junior to counsel for
the appellant seeks adjournment zs counsel is not available.
Adjourned. To come up for arguments on 05.04.2018 Before D.B

y | | A
D
(M ad Hamid Mughal)

MEMBER’

MEMBER

Dlstrlct Attorney alongwith Mr. Abdur Rashid Tareen, A.O and




244016 | | :

x3'0.05.20§6 . B Agent of counsel for the appellant and M:‘._Shoaib-,

-  Assistant alongw:itfl alongwith Addl AG for the respondents
) présem. Requested for adjournment. To come up for writte_n

reply/comments (311 27.07.2016 before S.B.-
Chz}ﬁ:aﬁ

27‘.'(‘)7.2016 A | Appéliant with counsel and Mr. Miuhammad
Shoaib, Assiétant alongwith Addl. AG for the respondents-
present. Written reply-‘-su!omitted. The appeal is assigned
té D.B for rejoinder and final hearing for 22.11.2016.

.Chjrmah _

22.11.2016 ' Clerk to counsel for the appellant and Mr. Abdur Rasheed - -
‘ Tareen, Administrative Officer alongwith Assistant AG for

respondents present. Rejoihder submitted which is placed {)n file. -

To come up for argumentson £- & . A7
T & /

MADAAMIR NAZIR)’
MEMBER

(ABDUL LATIF) S . R
MEMBER : : - ’

.
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Counsel for the appellant present. Learned counsel for
the appellant argued that the appellant was initiélly appointed as
Store Keeper in - Communication & Works .Department vide
appointment order dated 01.08.1978 and stood retired from -se_rvice on
attaining the age of supeéannuation .on 22.5.2013. Thdt while serving
as "Storc Keeper he was subjected to departmental -enquiry on
different grounds including embezzlement etc. andl vide order dated
18.04.1994 dismissed from service with the direction- of recovery of
public money to the tune-of Rs. 1, 37,98,000/- wheré—against the
appellant'prefefred service appeal No. 10/1995 which was decided on
31.12.1995 with the direction to the respondents to conduct denovo

enquiry where-after the competent authority maintained the previous

pené‘lty”vide orderzdated 26.1.2002 coﬁstraining the appellant to

prefer service appeal No.-402/2002 which was decided on 03.0_6.2008
by reinstating the appellant in service and conducting enq‘uiry in the
ligflt of provisions of Khyber Pakhtunkhwa R'emoval‘f.rom Service
(Special Powers) Ordinancé, 2060. That against the said judgment of
this Tribunal respondénts preferred CPLA No. 17-P/2009 decided

on 2.2.2010 directing the respondents to conduct the said enquiry in

- the lig'h't‘of provisions of Government Servants (E&D) Rule's,v 1973.
That vide order dated 11.3.2011 appellant was reinstated in service

however he was deprived of the benefits of his service w.e.f. the date.

of suspension i.e. 04.09.1988 till 11.3.2011 which proceedings are

against facts and law and which has materially affected the

entitlement "of the appellant to pensionery benefits where-against-

departmental appeal was~.pfeferred on 11.42011 whi'c-h',was not
responded and hence the instant service appeal on 01.4.2016. That

since the financial benefits accrued to the appellant are at stake as

such time limitation would not hamper the cause of the appellant. -

Places reliance on judgment reported as 2002ePLC(.C.S) 1388.

Points urged need consideration. Admit. Subject to

deposit of security and process fee within 10 days, notices be issued - :

to the respondents for written reply/comments for. 30..05.2?016 before
S.B. | -

Tose b -

Apn
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- I FORM OF ORDER SHEET
Court of_ ’
Case No. 344/2016
S.No. | Date of order Order or other proceedings with signature of judge or Magistrate

Proceedings

1 2 | " 3

01.04.2016
The appeal of Mr. Sher Wali Khan resubmitted today by

Mr. Noor Muhammad Khattak Advocate may be entered in the
Institution Register and pu't up to the Worthy Chairman for

proper order please.

M—e_e,e/

2 A///atrf_Zo/é' REGISTRAR —

This case is entrusted to S. Bench for preliminary

hearing to be put up thereon /3 G./6

- 1 _ CHAybﬂ?\

yd .




No. 5%2 /5.7,

The appeal of Mr. Sher Wali Khan-retired Store Keeper c&w Department recelved to-day i.e. on

18.03.2016 is mcomplete on the following score which is returned to the counsel for the appellant for

completion and resubm|55|c_)n within 15 days.

-~ 1- Annexures-E & F of the appeal are illegible which may be replaced by legible/better one.

D. %Zi/zow . A ,
: . - ‘ REGISTRAR
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
PESHAWAR.

Mr. Noor Muhammad Khattak Adv. Pesh.
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| BEFORE THE KHYBER P

AKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

APPEAL NO. ‘Bbl (’f /2016

Govt: of KPK

- Sher Wali Khan _ VS -
| ~ : - INDEX : :
S. NO. | DOCUMENTS - ANNEXURE | PAGE
1. |[Memoofappeal = | e vennns 1 1-3.
2. Condonation application |  .cceereresans 4,
3. Appointment order A - 5.
4. . . | Service book B 6- 16.
5. Orders C&D 17- 18.
6. |judgment E 19- 27.
7. Order F 28.
8. S.T Judgment G 29- 31
9. | Supreme Court Judgment H 32- 33
10. = | Re:Instatement order - I 34- 36
11, Departmental appeal J 37- 38
12. | Vakalat nama crarsvessnsnnas 39.
APPELLANT

THROUGH: ) |
NOOR MOHAMMAD KHATTAK

ADVOCATE
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR
| - . A.W.F Proving}
APPEALNO._3UY 2016  Bervioe Tribuzd
. Dlery Mo Ll > 15
Mr. Sher Wali Khan, Retired Store Keeper, C&W Division, omca | 52228
Miran Shah, North Waziristan Agency........us.. . APPELLANT.
VERSUS

1-  The Government of Khyber Pakhtunkhwa through Secretary
| S C&W Department, Khyber Pakhtunkhwa, Peshawar.
| 2- The Chief Engineer (Centre) C&W Department, Khyber
' Pakhtunkhwa, Peshawar.
| 3- The Chief Engineer FATA, C&W Department Warsak Road
| PesShawar..ciuieirrmcnmseriinannimsisreesenes RESPONDENTS

APPEAL UNDER SECTION 4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT 1974
AGAINST THE ORDER DATED 11.3.2011 WHEREBY
THE APPELLANT WAS RE-INSTATED INTO SERVICE
BUT WITHOUT BACK BENEFITS AND AGAINST NOT
TAKING ACTION ON_THE DEPARTMENTAL APPEAL
OF THE APPELLANT WITHIN THE STATUTARY
PERIOD. -

PRAYER: :
That on acceptance of this appeal the order dated
11.3.2011 may be modify to the extent of allowing '
back benefits to the appellant for the intervening
period i.e. the date of dismissal till re-instatement
i.e. from 18.4.1994 till 11.3.2011. Any other remedy

- which this august Tribunal deems fit that may also
be awarded in favor of the appellant.

 R/SHEWETH:
ON FACTS:

1- That appellant was initially appointed as Store Munshi in the
respondent Department vide order dated 01.08.1978. That
later on the appellant was promoted to the post of Store ‘
Keeper vide order dated 01.12.1984. Copies of the first 2
appointment order and service book are attached as
ANNEXUr€uavesresarsrrsanas MSesssEIsEREEEERRRERRRERRSEREuRaRRRERLED A & B.

2- That appellant while serving as Store Keeper in the

;:aubmmea 1od4sy respondents Department an order dated 4.9.1988 was
led. issued against the "appellant whereby the appellant was
$2l ., suspended on account of absence. That later on vide dated

Reg m r( ~  18.4.1994 the appellant was dismissed from service along




with recovery of Rs. 1, 37, 98000/- (One Cror, thirty seven
lacs and ninety eight thousand only). Copies of the orders
are attached as anNEXUre ..icvivesressasnsnsrsrsnsennnas C&D.

That appellant feeling aggrieved from the order dated
18.4.1994 filed Departmental appeal and then after filed
Service appeal No. 10/1995 before this august Service
Tribunal. That this august Service Tribunal vide judgment
dated 31.12.1995 accepted the appeal of the appellant by
setting aside the impugned dismissal order with further
directions to respondents to conduct denovo inquiry under

“the relevant rules. Copy of the judgment is attached as

ANNEXUIE asununnnnscussssssssnssnsmsanannsssssnssssssstssssssnannnsns E.

That on the said judgment of this august Service Tribunal
the respondents issued another order dated 26.01.2002
whereby the appellant was again dismissed from service
along with recovery of Rs. 1, 37, 98000/- (One Cror, thirty
seven lacks and ninety eight thousand only). That appellant
feeling aggrieved again knocked the door of this august
Service Tribunal in appeal No. 402/2002. That this august
Service Tribunal decided the appeal of the appellant while
re-instating the appellant into service with the directions to
conduct the proceedings in light of provisions of the NWFP
Removal from Service Special Power Ordinance 2000. Copies
of the order dated 26.1.2002 and judgment dated 3.6.2008
are attached as annNeXure ..iesssesssesassssssssessnsrnnnss F&G.

That the respondents filed CPLA No. 17-P/2009 before the
august Supreme Court of Pakistan against the judgment of
this august Service Tribunal issued on 3.6.2008 in appeal
No. 402/2002. That the august Supreme Court of Pakistan
deciding the above mentioned CPLA issued direction to the
respondent Department to conduct the proceedings against
the appellant under the NWFP Government Servant E&D
Rules 1973. Copy of the judgment of Supreme Court is

attached as annNexure ....ccceessessssnsssasss s H.

That finally vide order dated 11.3.2011 the appellant was re-
instated into service but without back benefits (by treating
the intervening period of the appellant as leave without
pay). That appellant feeling aggrieved filed Departmental
appeal for the grant of back benefits of the intervening
period but sadly no reply has been received so far. That in
the meanwhile the appellant was retired on superannuation
basis vide dated 22.5.2013 without enjoying full pensionary
benefits. Copy of the re-instatement order and Departmental
appeal are attached as anNeXUre .cvcveassissssraneennns I&J.

That having no other remedy appellant filed this Service
appeal on the following grounds amongst the others.

L N




.
A
v’

GROUNDS

A

That not allowing back benefits to the appellant by the
respondents inspite of rendering more than 33 years service

in the respondent Department are against the Iaw facts and

norms of natural ]ustlce

That the'appellént has not béen treated by the respondent

Department in accordance with law and rules on the subject

noted above and as such the respondents violated Article 4
and 25 of the Constltutlon of Islamic Republic of Paklstan'

1973,

That not alldwing-back benefits and full pension to the
appellant the respondents violated the law of natural justice.

That the respondents acted in arbitrary and malafide manner
by not allowing the appellant back benefits and full pension

inspite of the fact that appellant has served the respondent -
- department for more than 33 years. ‘

That the respondents violated  Article 38(e) of the

Constitution of Pakistan 1973 by not releasing the penS|on

“and other back benefits to the appellant.

That according to section 13 sub section b of the Civil
servant Act 1973 the appellant is fully entitled for the grant
of pension but inspite of that the respondents are not willing

- .to do the same.

That according to settled law pension is not the bounty of
the state but rather it is the inalienable right of that Civil

~ servant who rendered services for the same.

That the respondents discrlmlhated the appellant on the
subject noted above and as such the respondents violated

the prlncnples of natural ]ustlce

It is therefore most humbly prayed that the appeal of the
appellant may be accepted as prayed for.

Dated: 8.3.2016

- APPEL_LANT
o _ SHER WALI KHAN
b THROUGH f

NOOR MOHAMMAD KHATTAK
: ADVOCATE
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBU NAL
- PESHAWAR

APPEAL NO. | /2016

Sher Wali Khan a A\ | ~ Govt: of KPK

~ APPLICATION FOR CONDONATION OF
'DELAY IN FILING THE ABOVE NOTED
APPEAL

R.SHEWETH:

~1- That the appellant has ﬁIed an appeal along Pwith this

application in which no date has been fixed so for. -

2-  That the appellant prays for the condonation of delay in filing

- the above noted appeal inter alia on the followmg grounds

GROUNDS OF APPLICATION:

A- That valuable rights -of the appellant are involved in the case
~hence the appeal deserve to decide on merit.

B- That it has been the consistent view of the Superior Courts that
cases should be decided on merit rather on technicalities
including. the limitation. The same is reported in 2004 PLC (CS)
1014 and 2003 PLC (CS) 76.

"It is therefore prayed that on acceptance of this ap'plicatidn
the delay in filing: the above noted appeal may please be
condoned. ,

P LLANT

SHE WALI KHAN

THROUGH: |
. NOOR MOHAMMAD KHATTAK

IR S ', ADVOCATE
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COMMUNICATION & UORKS DEPnQTMENT
O NLLELP, RESHAUNR,

NO.2/69-E/517.
" Dated Pesh: the 18-4-1994,

UFFICE DRNER.

'uwgngnh, Mr,Sher Wali Store-keeper aptachéﬁ to (Dev:) .-

o mis- approprx:tlon and shortace-of Covt Suore uorth
Rs,1,37,98000/~ (Rupees one Croee, Thirty sever lace and x
ninty etht thousands only) . o L

» AND MHFPEAJ, for the said act of Mis- conduct, heAz,
was .servad Ulth charge sheet/statement of allegatlons undar'

the Goyt,Senvants (E&D) Rules, 1973 to. which be replled

~_AND UHERE \S, Engr, Hazrat Sultan Superlntendlng

, Engineer of the C§W Neptt: was ap001ntnd as ENQU!RY OFFIC
i“ vide Chief Engineer(Dev) cau Deptt' NWFP Peshawar order ]
No. 2/69 £(Confidential)/2540 dated 05- 09 19689, who afta

conducting enquiry submitted hls>rep0rt.

NOU, THESEFORE, the Authority, aftér»havicg:
considered the charges, the.material on reccrd,‘the -
explanstion of storekeeper‘cohcernnd} as uell as reply o
‘of Enqciry’OFFicar, in exercise of the pousrs cOnferred‘Hy
_ . ﬂulé-S(&).of the NWFP fovt S ervants (F&D\ Rules, 1873,
uV> - e been pleased to meose the Folloulng Pajor Nanalties’ on th i

stpre»kéeper Mr., Qher iyali u1th 1mmedlatc eFFPct3°7

1. Dlsml ssed From Serv1ce.

. : : 2. Recovery of Rs.1, 37,98, DUO/ (Ws One Crere,a

4 B » - Thirty seven Lacs and Nlntv eight thousand
B T NN only) from the g0cusnd storD kenper(mr Sher .
' Wali). . , o

5l mmmn
CHIEF fNCINEER DEU )

Copy to

1. The gecrptary to uovt of NWFP C&U Deptt peshawar for .
information w.r.to his No, so(g)cean/8- 4/90 dated .6-1-394

2. The Chief - Enclneer C44 Deptt: for infor: & n/actlon. o
3. The Superlntendlno Enaneer C4w Circle Mmiranshsh For'~'
infor: & n/acticn., :

4. The Executive Lngineer(Dev) C&l Div: Nlranshah for
information & n/actlon S

5, The Ppolitical Agent, N, il Acgency ¢or 1nf0rmat10n and’
incont nuaticn of thls Cffice N,0.letter No.2/69- E/
161 dated 28-1-93 and further with the case as per™

%}% rules/requlations for the recovery to the tune of
il " Rs.1,37,98, 000/- from the-above said accused individual.

=-%.%‘%ﬂww . .6? The nsstt Uirector FIA Sub Circle:Dlv fer infor: and  °
§ G?’ _ { u.r.to case N0.12/1991 dated..27-11-91 for. further n/a...;

(O RPRNTY T T

G N
s

7. The Virector Anti-corruption fstabb: pesh: for infor:.

- and n/action,
B, The Manager Lovt Prlntlng & Sty:Deptt: nesh: for the
publication inthe Gazettp HOtlFlCBt]Oﬂ under 1nt1m t10n¢

to all concerned,
9. The Director

:for lnfor £ n/an+.nn““

- ey A..‘_...:"rmcw.s—- ange LAY (e

einformation NWFP pPe k-
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appeal Ho. 10/1995 "
Date of institution .. oR.A2.94 .
o bate of decisioﬁ L. %1.12.95
flaji Sher Jdll vhan /0 Haji. Vohammaa
AT UL khan “Jllage Palangzal, Tehsil® .
Miran Shal © a21v¢stan AEENCY. - = « = = *° (nriBLLAH

YERGUS

A Mhe ’f"TI’lT""’"\t of quFf through

i - Aosa
the Chle’ Seﬁretary HWET .

2. The Lec -retary CEM UOpqrumont, o S
Wy Fi T'esheval- - -

uLL

neﬁr(Dovolopmcnu)"' . - C
.o . . .QRESFONDENTS)

%2, The Chief Engl
v be f1r+mnnt Feshawal. - - JO
Mr. Inayatullah Khan, . ' .
advecate. B : : y L Wtfor appellants
My Muhammad SubsiTl, o . ; L o
Govoernmont PPlesder. o S . -, .For respondents. S
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This'apﬁcnl has bcen

CHIDA AY AT ULI Al Ld[«l‘ MEMBER: -
der daQeq 8.8, 94"

abaln st the Ol

filed by hﬂJJ Smer'Wall Khen,

wharaby the'appellant
Led'jﬁ.9.88 issued

passed by rﬁﬁﬂonucnf REPR was dis-— | BN
yand from serv1ce ﬂnd u%penolon order da

vy the Gepior Most St taff Officer,

o;flce of the Chief En—'
ginecT (QCV},b%W bnpn*bwont. The prayer OXF the apocllant 1&

side end he;be reinstated

hat the 1mp\ﬂned ordcr may o€ bet a
n‘f:.u.l 28 with all back bcnfflu . A S
o

“in service W.€.
T history'of the case 18 that Thn aPyellant Wag K

\lll

) Brie
veeper ol the &y wtores v
on 18.1.79. The appellant '

nwWFE as a Crovp Leader




“cthe appellent left for D.'.nhan on 1.4.88, leaving the keys

‘In éomp iance with the order . of F.h. M., Aror Y, the Alo

~hah from £6.06.1988 to 29.6.88 and handad over all the

tical Autheritios were bont nfon the suspension of the
2 T

~

vho wore ]]owhd to perform Haj in the year 1988 wi?h the '
directi to report a®t the Llementary College J.I.Khan,on

1.4.88 for pre-iiaj Training scheduled to cemmence on 2.4.88 -

.

{innexurc-i). In compliance with the instru-tion of the Govt ;.

TGS withzthe C.D.0. and Work Minshi. Leave apﬁli—,
cation frém 2 “.u8 to ).A.SB ig at cached as Arne"uvﬁ—d W1th

the ap;eal. On 4.4.88 while thc appel]ant wasxon'Haj.Traiaf
ing at D. *.hh,n, Mr. ibdur Rauf Khattak, the thon olitical’

Agent, [, Agoncy, on the pretext of some irrsgularities,

1
“

[£¥]

-
e

Qo

u

-~

sedly reported to him, dirqctéd his Assistantzkolitical

Cfficer to sesl the C&W Stores at Miranéhah.(ﬂnnexcrﬂ~v)

_,1

-

Miranshah took. ph" al possc ssion of the Gtofes the Same

day at T” GO hours on 4.4.88 and sealed the stores without -
anj physical stock takiﬁg ofAthe stofeg ingthegabsénéé“ogi;
the sppellant (Annexure-B). Since 4.4.88, the T&W Stores -
at Miranshah were handled under the diroﬂt cont10¢ of the
Io] itical ﬁuthorities'tilll2139.88“(pvef'5% mdnﬁhsq, whenf
the stores wefe desealed and handed 6vef ta the C&W Autho-
rities at Miranshah; Bannu (Annexure L) On hig rﬂ@urn‘ffoﬁ
D.1.Ehan on 6.4.1988, the appellant seel 15 the ccene at the. W
. raperted , - . . -
stores # the matter to the” C&W Authorities regarding the
1llepally seéling'ahd handling the C&"utoro< at Niranéhah,
’ t .o
llant appeared before the Governor!s Inspe ction

Team, while it was on -a routine inspeéction visit to Firan-

stores Ledgers. and registers duly completed i1l .%21.3%.88

Execntivp Enhin er LUH, which were kept.in safe custody

Ty -~
’pLL;]ant due to thf fear of manipulation by the
iitical Authorities khnnexufe—G). Or 7.7.88, the appe Jlanti

for liaj (Annexure-H) oni reburned on 21.%.88 and sub- .

‘his a'.r"”?v"1 report . on ﬁ.9.88 (anncxure-J3). The Poli- -

- et b e i e ———




appellant from the very outset to- prevail upon.the Chief -':
Lnglnc r and he was suspended vide office o”dnr h 2/4°-E/
2536-23 dat d 4. 9 88, on the charges of absonce ;rom dutv

: A . ‘since 2.4.88, shortage of cement; steel -and bitumen worth

carn, leu out the. check-up of the C&W otores au Nlrdn uhah and

submitted their report,on 2).4.00 (ATDLYUTC—L) mn.'Abdur

Rouf Ehon, the then Political Agent, after elapse of four

4

ears, registered a case against the appellant at the FIA

Folice btation D.I.Khan on 17.11.91. Fhotocopy -of the FIR

| ' _ i§'ﬁn rexzure-M with .the ap>eal)} Thé.éppellant Was granﬁed

?g . \rv—urr"’t dall on 19.1 9z by the upec1al Judge Anti- corrup—

]

“tion EWTP (Annexure—ﬁ), investlgatlons.by‘the Antlécqrruptlon':'

WP are still in progress and are yet to be fimalised. In-

| - , ; ~ | S
August 192% a charge sheet alongwith statement of allegat;ens.;

was issued by the Authorised Officer, CRil Department without
any mention of the EHQULTV Offlcer/anulry Committee (unnex;
R ure-C), to which the’ appe]lant submltted his "eplj(Annex-P)
. . 'T' thout condubtlng a regular SHQUIPV the-appellant was ser-i
ved with a final show cause notice on 23.3. 94 (Annexure - Q),
S to wniChéreplyrwés giveﬁ b§'thé appellant, de enying vehementlf
‘211 the charges (Annexurc~R) on 18.4 .94, respondent No. 3

VIGS d the 1mpu&ncd office ordPr, wnereby the apnellant was

[t

\
e

dicmissed from serv1ce.and directing the recovery of Rs.

}#L1,37w98000/~ from him Without anylintimation to appéllant
J : : . : . .
3 - . : ", .
') (Annexure—ﬁ). Although the dismissal order was intentionally

<ff<;::<?s’ not served on the appe“ldnt yet as soon as he came to-knOW"

bOMU it, he submlttea hls dopdrtmantal aCyeal as pre- emptlon

?: W :
v{ﬁfﬁg.' to the Secretary C&W Departmnnt Peahawar (ue pondent No." 2)
s Q“g”"“ 4
gzi * . T on 6, ).94 (nnnunurP—U) On the rcv pt of the departmental

aypesl of the appellant, the Chief Engineer (lev) had n0~w

1

ey . esrpemmene s v

including stock register cte (Annexure-K).‘Cn the request of. ..

Secretary C&W Department, the Governor's In5péction Team also

Rs. 1,08,39,840/- approximately and taking away stock record

A

Y
RN YRV SIS 111 AaRaniaals S
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daring arpuments of the

§;§frume charge sheet and statemeny of 2llegetions

1
— e

gther option but to diprect the Executive Engineer(Dev) -~ ‘

ce Division lirsnshah to hand over a copy of dismissal

order to the appellant, who sent the same to. the -appellant
pPe, : . ppeL4

4 (Rnnexure~V),

. -

Who sent ths same to appellant on 19.0

nst wu_ch the ‘appellant filed another departmen

25RAns
sppeal to-the Secretary OOV Department on 11.7.94 (nnneu—.). ‘

Inspite of reguests and reminders, crﬂtar" cewW Le naﬂtment

to be leliberately evading re ly to tho de artm ntal
p D

u
1

P'r-J

appe cal. A TO rele is given in reSponse to the app@dla of .

the pg&wlapu, hence the. pvescnt ?ppeol

Respondents have ,led thelr FFplj contcsted the R

spreal dud denied the claim of the sppellant. .
trguments heaT snd file perused. o L
4in rely on what ‘hus

this case the~mr.bunal Will

B!
PR A

[N

imitted/contendedd by respondenis in their reply and . o

While replying to ground-I of the 2y *,rcuponu@nts

hwve bwphanlcalWy stated that the action.tdken agaln st the

: a Cd
apellant was in accordance w1th the L&D Luiv..1973. It has -:
also been admitted by the rebponuen G~ih feply to Ground321f

1 the dlsc1p11nary actions against theﬁ

of the appeal that al
appellant was taken under Jule-5(4) of the nOV”anPHf of R

er: *““Tﬂr.tnquir* Committee/nnqulry_

oo™
W]

nrtrTaTny I471 Y £
vy lkes Rules, ai

holding the

3

Officer with theirjunanimous recommenuﬁ*zoﬁ,
Al .

.)

fppe la rasponaible for the losses

[
-

Tho'Enquiry'Proccdure has Dbeen aid down in

in sections 5 and @ of the T&D Rules 1977, which provides - Y
inter-nlia, the existencn ol on Avthoriscd Cfficer, who is‘ 4
erpovered Ho appoint ar Inguiry Cfficer covw COmmlttoc Af tcr i
. - : . o . X@? o 3
ppointesnt of & weh L 1A;1J Gfficer cr Comribiee, shall 3
o~ '

to ho served,

vinar Lhe £ P10 . Y 3
uporn ul 1C.0 ohs -1 cal cnicele hAA.tO puu in ;-
. . - L0 . : z ‘

svidence in suppornt thereof. It 1is also the

reguirenents of law that, things need to be done shall be~.

coribed/directsd by

o e A p : s Yy o .
one o an une manner anu .1.~‘3(l‘..len-'.‘.,e ao Ejrﬁ‘:‘.; e




instant case, the iﬁpugned-orﬂéf containqﬁ,:
tho name of Lngineer, Hazrat Sultan, Superintending Lngineer,
Qf the CaW Do purtment, who was appointed de Ingu;ry.bffiéer,
viase Chict Lnginccr (Dev)‘C&W‘Departménf NWFE Feshawar,
‘U:dcr Nc; E/GQ—E(Confident wl}/éSﬂO, dated 9.8.89. The im-
pugned order hes been pa ssed on 18.4,94, wnich inter-zlia

iz hascd onr the report of Inquiry Cfficer in 1989-90. Copy

¢l the impugned cffice order is on file, which reveals that

| R - . . P
Uazrat Sulton was not apuolAucu as .the anulry Ufficer,but
it was due to transfer of ‘onc lMuhammad Islam,superintending

prginccer, Cod Jeyartmonf that Hazrat Sultan was substituted

és Chairman of the Enqulry Cowmltie., already constiputed‘ipj“ |
the case. ' | : | | :
Fiie] admi ted by the r1€p6ndents at-?aré—15.o£ ﬁﬁéin- :

reply toe Tthe memo, of appe' the nynayntu have feférred_ f;
tc this Eﬁgulry vommltteo A’“‘ 'ggrds ”thét the Enquify_ .:i

S A . : - : -
Committee sonsisting of one Quperintenuing‘bqgineer, two )
Lyecutive ~=,nv irzers and one SDC of the departmonc was cons-';- .
tituted to probe into the Wdtt r. Before pro~oed1nb further :
into the mgttgr,}the~report of the said inquiry:commlttee
was.fnrwurﬁcd to Governor NWEE thrbugh Go&crﬁor's In: voctlon
Team. The Governor NW‘} Peoh war hOW“VPT, made some obsc;— '
vaticns, desiring fixation of Tespons: bl]lTJ over oth?“v

~onearned offlcers als 80 i.e. Su Lrlntpndln En 1nﬁer YA :
: pe b F

- 3DOz a5 per their respective tenure of incumbancy.Ac\ordlnglv

.- . 2 . . '
another inguiry Officer-i.e. Mr. baleem Javed, & Superintending
Enpincer was appointed by the Secretary C&W Departmcnt Pesha-

war vide his order lNeo. SO(E)CLW/8-4/90 'dated_B.Q}ﬁ? 1.The. = .

)

e cona Enqﬁiry CGffigcer 5lso_hqld Mr. Sﬁqr‘wdll Ltore nuuper

sole r“wponu¢ble for the shortages in stores. The cha ‘g’
shéet/stotement of allegatibns wéé prepared in lightvof the

‘ngo” bV the ﬁnquirv Committee/Enquiry Officcr'ép& after

‘ vp%tlr& by the Law Departmcn* ‘wére'sérv?ﬁ upoh the Store : " ‘

Keeper b the ;uthor*&»d ofs icer. The case has bYeen thus

“hrice teen enguired through': -

N - - Laye S0
- - © e ee—————— et tramt oo o e o b & 7 021 i TR I




Ny

s
=

N\ :
B :
tain the ;ollow;ng hargpc 2 - o s
"Mp. Sher Wali Store Keeper sthachad 4
‘ - Lev. [ceN Uivision, Miranshah, while vﬂch;r”c
dﬁfwmvwﬁgﬁ of stores of lev.C8W Division Miranshal,
Ty @ fniled to report in time,to ¥his smtfriors
Tg‘;-’l-‘ R ‘« ‘ ! . ". ~
the secaling of the stores by 1h0.rolltlﬁﬂl

conseqgugntly another anui:y v as conducted-by_huhdmmad : A

N\
R
“ .__‘ 6 -
'1@00"Prnor‘s Ins 1rﬂ? on Team.
_ Q. bnquiry Commi:ttee headed bY
S ¥Mr. Hazrat Sultan,b.D. '
A, lir. baleem Javed, He L."

sbove it is ~b1ndar l clear that the Enouiry

Commitsee headed by H?Z;dv Sul tan, was a2 Lre ;Aminﬂry en- , ~

GULATY findings of whlch vere Idtnron gsubnitted to the

<

jovernor, who made some obbervatlono on the flﬂdln”o and

Spleem Jdaved, L.b. : . . T
The ;nnuwned order has been pas sed on the findings Vo

)i

of the Inquiry Officer i.e. Hazrat bulten, 5.5, who was head .

of the Inguiry Commlttep. S0 it has been: 1ncorrcctl¢,re— S

forred to in the 1mpugnea order that Mr. Halrat uth?ﬂ u u. _ -k

was appointed as Enguiry Offlcer. In fact he via 'S neaa of

the Enquiry-Committee..”oreover, while subst t;ng dazrat P 7

Sultan 5.5, as Chairman.of the Ennulrj Committee, the- Chief

Engineer C&V Dep°rtmnnt vide his letter auted 5.,.89 flxed

tho follow*ng terms- of reference for the anvwry Commlttee.

. ﬂ. "To 1nvest1gauc the shortageg of stores
" worth Rs. 1,08,89,840/- in ‘C&W Division
Miran uhah und f1x res ponblblllt on
officials/officers concerned.

ii. To 1nveaflpato and fix rcqpon51b111ty
on the. offlc;al;/off;ccrs of C&4W Circle
Gannu for not takihg action when short—
ages amounting to over Au.=)7 1ncs viere
rnported by XEN Miran Shah during 1086, -
i.e. 22nd April 1986 and 28th. hubuut 1086.

e

iii,,To investigate gettlng (5011d1f1<at*on)
© T of 158 bags cement and .fix respons 5ibl ]1tJ
on the OfflC]alo/Offl crs copcern"ﬂ."
Lo thins 'ﬂquiry ‘was llmlt@d to tue above rcrms,of referendé

and wasinot conductod dccorulng to" charge bPAU, vihich con- '

suthorities on 4.4.1988.




-7 - - | 4 o 1

stead of attending office he shonnted
him olf un-?ﬂuhof‘”ollv from duty since G088
£i1l %1.8. 88. ' '

While going into hiding he also tcok-nway
~ the official record pertaining to the said
. GLitores t311 he handed over the same bto the

YLk in the presence of Governor 'A";oct;on
Tham on’ 8. 5.88.

“hort ges Were found :in the store worth
uq. L0, 57 520/85 in the items deteiled in
isfo anneyﬁd as L&B to the chnrb oneet.
~ He has failed to maintain propﬂr record
in respect of the stores as requlred under
ho rules and thus he made himself lisnle to
tion under Governmendt oervanto(L-u)dulc

973"

¢o the report of Hazratb gultan' (itead of the Tnquiry Committee);}

gineer, C&W Departmenb vide his letter st ted above .and no-
enqguiry ﬁasAbeen‘conducueg;to.ﬁo into.the charges, whlch
tiens. In nut shell the enquiry conducted by Hazrat. Sulb

L

was o preliminary anu1r which was followed'by another

ENQULTY , nduuteu by huhdmmad Gdleen JdV“d S.E. ‘as admi-

tted by the r65pondents. S0 dccordlﬁg to the uul@ , the

,prelimihary jnuuiry of Hazrat Sultan wh;ﬂh WdS llmltcd

: : B .
according to tnrmo o;LruLoronce could not be utatbd to

have bfen conotltutod ace ordlng to thu relevant provision
of 5noDh Rules to probe the enquiry P&bdrdln& charge sheet

end statement of allegations served;upon the appellant on

23.2.9% in this case. .
. .
A ) !

Weepipg in view the _above_ facts, the'contention

of the reSpondents thut 1sf3p11nq“" action was. Lalk en under

§//lyWL

S

rulo=oti) oJ the bovcrnment of Jw'P,“>D vu]“", 4975 is no¥
woll based;'bocquge in the instant case 1o Laguiry Officer

was appeinted after the service of charge shoet ond state-

@@ﬁf%iﬁymeﬁt of sllegations on the appellant in which there is no

mention of appointment ol any Fnguiry Offiner, Statement of

s

was limited to the terms of. refernnoe pjxed bw the- VhAuf Ln«.f

‘nave been framed in the charge sheet.and statement of alloga-"

R TN SRR )




sne -

.""8 -_'_

21legations and charge sheet vere prepared qfte:'complgtion

6f all the enguiries, including that of Hazrat Sultan 5.E, -

Faréover bhere is nothing on record to prove that thé,accused'

fficial (appellant) was associated with the .prozeedings of -

o

tﬁe enQuiries, pondﬁcted by the Enquify foicérs. . -   :
}t is pertinent tq noté the‘finaingS/OBSéfVatﬁ§ns" -

of the VWorthy Govérnor, NWFE, which are on the.preliminary . i

S

enguiry of Hazrat Sultan :-

t:- PRELTMINARY DEFARTMENLAL ¥HUIRY REPORT - & )
OF CHOETAGES OF C8W STOREG AT MIRANSHAH, . "'

"Subjec

This is a case of shortages amounting to .t
Rs.0pe Crors and Thirty Eight lacs and. not a leaf R
cseems to be moving. In fact lot of. people in the R

~hain of responsibility ought to get shivers in their ' .
spines but so 1is not the case as I observed 1t while ...
going threough- the Enquiry Report. The Lnquiry Commi- "
ftee consiituted by the Chief Engineer -(Dev). have B
gone through the receipts and issueg aspects of the ’

ctore and come to the figure of discrepency dbut what
intrigues me is that the entire onus ds placed upon
s Ltore Keeper, lir. Sher Yali, an official in BFE-6.
The other aspect is that these discrepencies nust

have accumulated over an extended period.’

e e

[ SR

. adess

o It is difficult to believe: thst in the C&W.

Department.the store keepers are all in all res- .
ponsible for stores worth crores ol rupees to play -
about without checks, snperviﬁion,inspections etc.

. by officers such as 5D0s, XEMs, S.E. ete. The

-~ principle of responsibility is that it goés with
the rank and 18 echeloned pyramidicolly. | .

e Tt e e

.73 Pesides the WA paras quobed by the Committee

[PPSR USSP Y

. e
which are of general nature repgarding accounting,
storing and issuing, what. are the rules/instruc-
tiops on responsibility, checking, stock taking

_etc by the concerned BLO/ULH/OL and their respon- .
sibilities in this ficld. Lurely.ncne of them can *
.= developed of the responsibilities involving ..
huge quantity of Steores worth crores of rupees.

vhere does the sccountability start ond end 7.
4. tiay I please- be guided on this vital issue - -
before any further action is initiated.” : Sk
] 52
ji_'-' L
3

3

Cont..page...9/
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In view of the ahove znd the fact that reolevant

. o N 1
. cedurs heg net been adopted.as lald down under the-ﬁ&D'Ru#ea
/. . ) K L. ! (=4 . .
: S ) . . . . ’ N N . A ) ' . H 's‘.l
// o . . A9%% ) the impugned order ig set aside, the appellant is rqf@

f

..

. |
. ot a . — !
-L”;.kgﬂ in Lerv 'from the Gate of his suzpension.. The YSe

S ' is remended to the resFGndeui department for wlfresh e anlrj

B

undor the relevant Jule .
the Tr bana"ﬂttackes muck importanzc to this case

5 ecial]y publlc money /propertj has been rcportedly mis-

vsed/syuandered in an oLVlcua ille gal-manncr and therefore.,

rodd

direets thet an inguiry ﬂommltta" Le copsti tutcd under the -
E&D Riles: by the Authorl ed Officer comprising suitable 
' cfficers/Government servants who are capable te dig out the -

hort e (bhor+age"/105 es having spreed ¢ver many'officﬁrs)-

50

1

Y .
and lfb qa fix rvnpon51b111 by of~ thQ.mlS—POFuu“t 23& those
=3

&

're;yonsLbWQﬂoo thdt thc rcal culprl $ are dyproyr;auclj

\

unighed gccolding to Lhe extonu of mis- co ct Vommltted

by them in this case.

Parties gre left to bear their own costs. File be

&1

consigned to the record. S o -

°

2T

. hidwb\_n ‘..D
W
s

1.7 el ‘l /

I

‘50

e _ m_.r,mu.

jﬂa‘/‘%&,

(T5J MUHAMMAD KIAN) . '
MEMBER . : :
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- OFFICE OF THE CHIEF ENGINEER -
C&w DEPARTMENT NWFP PESHAWAR

- NO.5267/2/69-N
Dated, Peshawar the 26/ 1/2002

OFFICE ORDER:

Notified that Mr. Sher Wali Khan Store . Keeper
Development C&W Division Miranshah was proceeded under the
Government Servants (E&D) rules 1973 in the enquiry regarding
differing mis-appropriation and shortage of -Government store at

“Miranshah worth Rs. 1, 37, 98000/- (Rs. One crore Thlrty seven Lacs*

and ninety eight thousand only.

2- That for the said act of misconduct, he was served with
charge sheet/statement of allegations under the E&D Rules
1973 to which he replied.

- 3-  That Mr. Muhammad Akram Executlve Engineer, Dev: C&W
‘Division the appbinted and inquiry officer vide chief engineer
(South) C&W Department Peshawar No. 687/269-5 dated
7.7.2000, who after conducting inquiry submitted his report
to the authorized Officer.

4-  No.273/2/69 after having considered. the charges, the

- material on record the explanation of -the Store Keeper
concerned, as well as reply of the Store Keeper to the show
cause notice findings of the inquiry officer, in exercise by
rule-5(4) of the NWFP Government Servant (E&D) rules
1973, the authority has been pleased to impose the
following major penalties on the store keeper Mr. Sher Wali
“with immediate effect -

1. Dlsmlssal from service.
2. recovery of Rs. 1, 37, 98000/- (Rs. One crore Thirty
- seven Lacs and ninety eight thousand only) from the
accused store keeper (Mr. Sher Wali).

CHIEF ENGINEER

‘J
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Appeal No. 402/2002

“Date of Institution. .. 23.4.2002
‘Date of Decision o 03.6.2008

[z - o HaJ| Sher Wali Khan S/O Haii Muhamr ad- Ayub Khan,
’ Village Pa!angzal Tehsrl Miranshah, North Wazmstan ,
Agency - | . | .. (Appellant)

© VERSUS

o L Government of NWFP through Chief Secretary, NWFP Peshawar.

2 ‘Government of NWFP through Secretary, C&wW Department
Peshawar.

3 Ch[ef Engrneer (Dev)C&W LJcnartment Peqhawar (Respondents)

APPEAL AGAINST THE IMPUGNED ORDER _DATED 26.1.2002
 WHEREBY THE APPELLANT HAS BEEN DISMISSED FROM SERVICE
- AND RECOVERY OF AMOUNT TQ THE TUNE OF RS. 1,37,98,000/-

® FROM THE APPFLLANT AND AGAINST THE IMPUGNED ORDER

REINSTATEMENT IN SERVICE WITH ALL BACK BENEFITS AND
WAIVING OFF THE RECOVERY OF AMOQUNT TO THE TUNE OF
RS.1,37,98,000/- WAS REJECTED. '

MR. SHAKEEL AZAM AWAN

Political Agent North Waziristan Agency directed his Assistant Political

DATED 26.03.2002, WHEREBY THE APPELLANT'S APPEAL FOR -

Advocate . S For appellant.
MR. TAHIR IQBAL, L |
Addl. Government Pleader L e For respondents.
‘MR. JUSTICE (R) SALIM KH/\N - ... CHAIRMAN
, DR. ABDUR RAUF, . .. MEMBER.
: @ JUDGMENT
, ?ﬁ"?{i . |
ne S JUSTICE (R) SALIM KHAN CHAIRMAN.- The appellant was a
~ Store Keeper of the C&W Store at Mzranshah North Wazmstan_ Agency.

He was undergoing Hajj training at D.I.Khan on 4.4.1988, when the then

/



P

' ,.Agent to seal the stores. The appellant returned from tramlng and found

_ 'that the stores were sealed The matter was reported by him to the
r . - authorltres He then went for Ha}J .msry proceeclrngs were conducted

penalty of recovery of Rs.1. ,37,98, OOO/- was also lmposed against him. |
- Vide ]udgment dated 31. 12 1995 in appeal No. 10/1995 mstrtuted on
22.12. 1994, this Tribunal came to conclusron that the relevant procedure
J'-under the NWFP Government Servants (E&D) Rules 1973 was not
- adopted The appeal was. accepted the lmpugneo order was set asrde )
.- and the appellant was remstated in servrce from the date of his
suspensron The case was remanjed to the Department for fresh enquiry |
'fwrth the drrectlon ‘that an enqulry committee be constltuteo under
the . E&D Rules by the authonzed officer comprising suitable |
offi cers/government servants who. are rapable to drg out the shortage
’(shortages/losses ‘having spread over many ofﬁcers) and loss and fix
- responsibility of the mis- conduct on those: responsrble 50 that the real
culprits are approprlately pumchcu accordmg to- the extent of mis-
conduct commltted by them ln this case. On. 10. 10 2000, Muhammad
~Akram Executlve Englneer submlttcu his report The proceedzngs |
,;;mentloned by him show that he studied the pr evrous enqurry reports
and - exammed the appellant m person The S.D.O incharge and Store
‘Munshi were also heard in person and they refused to accept that.keys'
were handed over!to them | I

|

2. ) ' The respondents contested the appeal We heard the
ar. ts and perused the record. "
6@;3 - L
‘i 3. o The report of the enqurry officer is not in accordance with the

drrectlons of this Trlbunal No enquiry committee was ever constrtuted,
and, - enquiry officer was appointed v:de letter dated 7.7. 2000. By that |
time, the N.W.F.p Removal from Service: (Specral Powers) Ordmance
2000 had come into force. The sald enqurry was' not conducted in

hoo o ‘ | and, on 18.4. 1994 the appellant was dlsmlssed from servrce and the -



accordance wrth the provrsrons of the mentloned Ordinance. It is not @
recorded in the enquiry report that the enqurry ofﬁcer had ever checked
'the stores’ record or any other official record He did not eXamrne any. of

~ the wrtnesses in the presence of the appellant with- a rrght to him 0 -
Cross- examine them. He did. not’ provrde a cnance to the appellant t0
produce his evrdence if any, and to be heard in detall on the basrs of the

evidence of the parties. The enquiry report does not. stand proper at the '
. touch.stone of the mentioned Ordmance and the prmcrplegof natural R

. justice.

4, We therefore accept the present appeal, order -the.‘ e *_w
‘ 'reinstatement of the. appellant into hlS <ervice, and repeat our drrectlons DR :
-as. given in the judgment dated 31, 12 1995 with a change that the :
proceedmgs be conducted in accordance with the provisions . of the' | '
N.W.F. P Removal from Service (Specral Powers) ‘Ordinance, 2000, wrth a o
chance of. heanng to the appellant to - cross-examine the o’rfrcral 2
wrtnesses and to check the record produced against him, with a rrght to

, cross-examme the witnesses who may be the custodlan of such records ‘

The appellant ;hall have a rrght to record his detarled statement. and to.
produce his own evidence, if any, and to be heard in detarl regardrng the
evidence SO produced. He shall have also a right to be heard besrdes o
_submitting written reply to the s;how cause notlce if any. ThfiE’EﬁOd of o
non-avarlabrlrty of the appelltant | for duty due fo his dismissal fromy service | ,
til reinstatement %af—’or’es—aﬂ'gﬁg be treated by the competent

author_rty.rn accordance “with the rules on the sub]ect The partres are
uthority on 20.6. 2008 Partres. .

directed to appear before t el ompetent a

are, however, left to bear therr own co»ts - _. S,
ANNOUNCED . T }4 ,ﬁgﬁﬂ% éfﬂ_
‘ 9_3_,_(_)_@,_2,1(_)_(_@_‘ -y - T i ad

Sl Fumbor a{m s }@p e}

| | L ) R foo. o e 9 u———
. . . - - S : ‘mar e /ﬁf’??“-""
_ ' e : i . Weme e/ cqayé::) e %m;
T T T mpiton o v B T
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‘Ml,‘! Qf ‘ea‘hery a/ cop ;___7‘ _?




IN THE SUPREME COURT OF PAKISTAN : '
(APPELLATE IURISDICTION) : . | ki

. PRLSENI

. MR, JUSTICE MIAN b]]z\KIRUL LAH JAN
: MR, JUSTICE NASIR-UL-MULK
- MRUJUSTICE TARIQ PARVEZ

© CIVIL APPEAL NO. 17-P OF 2009 -
(On appeal from the judgment of the
N.W.F.P. Service Tribunal. Peshawar,
dated 3.6.2008 passed in Appeal No
402 ot 2002)

The Government of N.W JLPthrough C h'ie[’.Sa'-:cm{ary ele | Appellanfs
Haji Sher Wali Khan _ | : | o R.espondem ‘ "
For the Appellants: - Mr. Qaiser Rashced Khan,_ /-\ddl'.nA. G'. N:W.F.P.
For the ReSﬁondcnl: | Mr. Waqar Ahmed Seth, ASC » 3
. o i
Date of I:lea.rihg: | 02:02.2010 "
'. JUDGMENT

MIAN SHAKIRULLAH JAN, J.-  1In this service matter, the
only question involves is whether after remand of the case by the N.W.F.P.
Service  Tribunal, the fresh incwiry/proceédings were 10 be . conducted in

$<

accordance with the provisions of N.W. [P, Government Servants (Efficiency and

NG . ' - 1 ~"\':- “;. . i~ ~ " N LS
- Diseipline) Rules 1973 or N.W.FP: Remaval from Service (Special Powers)

b3
Ordinance, 2000. - , .
2. Sinee the case pertains to the vear 1988 and the roccedings have

already beein initiaiccf ugaiﬁst the respondent Lil.ltll,‘l’ lhe’ N.W.F.P. Government
SC!:\"E’illlS (lé[’l'lciency and Discipline) >Rule, 1975 and according fo Section 13 of
lhe'. Ordinance, the proceedings which had already been initiated before the -
COD')[TIC])C'CIII(:‘-I!{ of the Ordinance shall’ continuc in accordance with the law uncl-.er'
which it 'hagl atready been initiated. Since the Scrvice Tribunal while remanding
the case has directed that the fresh |)1'dtt‘(?diﬂg5 loltiérkcn under the Provisions Of
the Ordinance which are in u)nf’h(_lggil/wllh Section 13 of the (hdmdmu thuufou

Y B N
while maintaining the order of remand for freshiinquiry/disciplinary procecdings,




A

CANGL7-Pof2000 . @ 2
the same may be taken under the N.W P Governiment Servants (Efficiency and

Discipline) Rule, 1973 and not under the Ordinance.

3. ~ Theappeal.is allowed in the above terms. -

:
Peshawar’
February 2, 2010
%}i razi/* _ _ ‘ , ' :
“%77{1“"’ “NOTAPPROVED FOR REPORTING™ 7777 =om ==
.am"".'"?’
n%;m%"ﬁ":f u ;- L=
3
:




OFFICE OF TiE C: nu ENG NEER CEN rm_
COMMUNICATION & WORKS DF'PARTMLNT
KHYBIEER PAK)- {TUNKl-fWA"- > PEs}- iAWAR.

No. 38-E7_

OFFICE ORDER
=

02 02 2010 in CPLA, No. 17 of 2OOJ - and judgment of the. Khyber Pakh ‘ulnkhwa Servzce
Tnbunaf dated 03-06-2008 in Service Appeal No, 402/2002, My, Sher Wahff tore Keeper O/O
the EXGCUUVL Engineer caw Division "NwA (Dismissed from eervm‘

Chref Engmeer W&S Department Peshawar o/o No. 5267/2/69"5-.'6;’:{%':’
accouht of pllferage misappropriation and shortage of .Gowt, Store £
P 1 .37,98,000/- (One Crore Thirty Seven Lacs and Ninety Eight’ ThOUSand’; '

-mstated in serwce with immediate e'fect The period from tﬁef'déle 9 ,' S dlsn"lssal til!

re- rnatatement In service, is hereby treated d as Extra Ordmary Leave (Leave Wlthou; Pay}

|
N

P - (Engr. MQ'J;q-nmgd»ijéz Yousafzai)
i , - CHIEF ENGINEER (CENTRE)

.'|_ R
0 h

Copy.ferwarded 1o ihe-- _
c:.;;:;\.;\\l-;:;;tsﬁc.eﬁ;:’-,:*?' '1~)-- Secretary to Goyt of "hybor P uuurmnwa C&W Department Pc, Nawar wir 1o
— A the meeting held on g7 03-2011 in connection with Execut;on. Pelition
Diary No, 2774 . -} No. 103/2010 Haji Sher Waii Knhan VIS Gouwt, of Khyber PaPhtunkhwa and others,

Dae /6~ 3 '3"//‘

Caxie 1oy,

2) Secretary Admin & Coo'mnallon FATA Scerotariat Peshawar”

. -CI—_Z 4) Reglstrar Serwces Tribunal Kiyber Pakhtunkhwa Peshawar

C_I, 3l -ehiel Engincer (FATA) Caw Department Peshawar. * He ‘js requested to",

.k initiate further proceedings afresh, as per the orders of Servnce Tnbunal

_1L_-.Q,4.2- 5) Polmcaf Agent NWA at Miranshah. e :
_r'l:,,‘.“.._.-——"—i 6) Section ‘Officer (Audit) FATA SLC!'eta:'ldt Peshawar for tnformanon wuth
N.&. 63 R reference to Advance Para No. 299 on the Accounts o‘ Mmmtry of SAFRON
D.E. (Wetio. o), Islamabad for lhe year 2008-09 (Audit Year 2000- ~10). - '

',\g ' \/. 1| 7) Executive Engmecr Highway Division NWA al Mirans hah

}E&AO 8) - Agency Accounts Officer NWA & :v]"anshah L

9) Official. Concerned, ‘ \ . D oy
| Lyl

—~ (



T © The Executive Engineun o | '
- , _ “Highway Divis: n,N, W‘Lgeney . /
- . ’ erunsh&ho ) . : ' .

o Subject:- AgglvxL‘REPORT
Reference. Chlef Engineer(C)o&w Ueptt NWFP Peshawar
. Ordor No 38-E/514/0E/G&WD dated . 11/3/2011.
"sir, . ' :
' Klndly refer to the above order, I an Bubmitting my'
' arrival rnport today in. pursuanoe of the Chief Engneer(c)c&w
Peshawar order cited above.
:‘-_ | Hence, I do hereby submit my arrival report in this
- Office on 11/4,2011 (FN)

'? Your'e Obedlently,

é/ﬁ%%%mm .

, '_ STORE KEEPER HIGHWAY DIVN: :
- N.W,AGENCY IvIIRANSHAH. B

?wﬁ@fﬁﬁ

G el
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'l‘ ...‘ -:.-'U: R o . :L'_~'Yv .
S - orrice OF THE CHibF ENGlNEER (CEt\TRE)
G OMMUNiuATION { & WORKS DEFARTMLNT
KHYBER PaKl HTUNKHWA PESHAWAR

No. _/é Rl c[: | C8WD

Dated Pes?’aéw}-‘ar the 2‘2 l 05 1 2013

, OFFICE ORDER
13 of *‘\e K‘ayoer Pakhtunk wa Civil

fion-
W DlVlsmn Mtranshah

in purwance to Scl
Store Kec,per of O&

973 Mr Sher \Nah
wef 04- 02-:(.,"'"""

broe Saryants Act '\

lﬁ ret\rcd from Gov\ uef‘ﬂCF‘
b

(NWA) is heie
N (60~yea| S) accord

fte to his .ecorded date

|’ 1!

ey s

T ataiing ihe age of superannuatw o
o i viz, 05-071953 | . i E\ ._.; ” i

ENGR. SHAUKAT AL SHAH)

CHiEF kzNGlNEt:R (C».,,NTRF s

reference 10

Copy for vardeo to the
Book of the

/’1) Caief Engineer (FATA) WS Dape Aient Peshawar de
g his lette: No. 4103/6123-E dated Do-05- VAGIECS Trie Service

/ above 1 amed oﬁtcta. is returned in oviginal. ‘ A »
. ’ =~

2y Superir « ;ending Encyneer camp at

ut /€ Engmeer G&V‘ Division eransr Gl .
r f\mfcmshah (N . A) for \r\formataon

DeshaWar

3)  Exec
. 4) Agenc: Accounts Omce

Officie! concerned.

PR

GHIEF EN ANEER ((,t:NTRF)




To,

L. The Secretary 1 (5 Govemment of Khvber Pakhtunkhwa
€ommunications and Works Department,
Peshawar.

2. The Chief Engineer (CENTER),
C & W Department, Peshawar

3. The Chief'Engineer,
FATA C& W Department, Peshawar

Through: Proper Channel

SUBJECT: APPEAL/REVIEW/REPRESENTATION from Office Order # 38-
E/514/CE/C&WD, issued by C.E (Center)), C& W D dated
11.3.2011 not yet communicated to me bur received from the
Khyber Pakhtunkhwa Service Tribunal on 8.4.2011 during the date
of hearing in my execution petition.

Sir,

Very kindly refer to the subject ci,ted-abz)ve. I am submitting my arrival
report today in pursuance of Office Order cited above, though it has not yet been
conveyed to me by your office. The Service Tribunal had reinstated me on 3.6.2008.
Appeal of Government before Supreme Court was decided in my favour on 2.2.2010.

Despite that, order of reinstatement was not being issued. I had to move Service Tribunal

for execution and as such Office Order noted above was issued.

The period during, which I remained dismissed from service, is treated as “Leave

without Pay’ per such office order but it is not known under what legal ;luthority. I have

80t teservation abowt that pertion of order for the following legal reasons:-

1. No fault can be attnbuted to me for that absence, as it was result of my
unlawful dlsmlssal as can bc wsuallzed from the very judgment of the
Service Tnbuna.l upheld by the Supreme Court on 2.2.2010;

2. During that period when I remained DISMISSED, I did not do any other job
or business and I had to depend for my livelihood on my children who

cultivate their lands in the village;

3. Iremained JOBLESS during that period;

eD

Ll B

,faﬂg j;:ﬂ;_”;g ¥ 4. The treatment of such period as Leave without Pay -offends ggainst basic

e norms of Constitution, Law and rules. Besides, it is against justice and fair
play as well;




5. Thave been condemned unheard. I was/am innocent.. I remained out of job for
such long time without: any faull on. my part I cannot be unnecessarily
burdened with such llablllty, as 1t itself amount to punishment 1mposed

;

otherwise than in due course of law.

6. - Your goodself has got ample powcré to rectify the Office Order and treat it as
reinstatement w.e.f the date of dlsmlssal giving my all back benefits mcludmU

salaries etc, to Wthh [am entltled under the law and rules.

It is, therefore, requested that the Office Order dated 11.3.2011 may very

kindly  be reconsidcrcd/reviewcd_ and on accepting my : tf;is

appeal/review/representation, the O'I’ﬁCé Order may kindly be modified by givir%l,

me reinstatement wef the date of dismissal allowing my all back benef';ts

including salaries etc, to which Iram entitled under the law and rules.

Dated 1] - (7 — 2 ec1) - Yours obediently,

A 1 WALI KHAN

Store Keener7

C & W Division, Miranshah,
(NWA)

Khyber Pakhtunkhwa

u‘&“ﬂﬁg

&3]
e
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VAKALATNAMA

"IN THE COURT OF ZZ/( L_@fu/é(/ /w,émm/ / WM

OF 2016
(7 | (APPELLANT)
(her pial fhay (PLAINTIFF)
’ (PETITIONER)

'VERSUS -
| - (RESPONDENT)
ém/ - S K (DEFENDANT)

1/We &Eev Aonty phar
Do hereby appoint and constitute NOOR MOHAMMAD
KHATTAK, Advocate, Peshawar to appear, plead, act,
compromise, withdraw or refer to arbitration for me/us as
my/our -Counsel/Advocate in the above noted matter,
without any liability for his default and with the authority to
. engage/appoint any other Advocate Counsel on my/our cost.
I/we authorize the said Advocate to deposit, withdraw and
receive on my/our behalf all sums and amounts payable or
deposited on my/our account in the above noted matter.

Dated. . / /2016 %
CLIENT
ACZEPTED
NOOR MOHAMMAD KHATTAK
(ADVOCATE)
OFFICE:

Room No.1, Upper Floor,

Istamia Club Building, Khyber Bazar,
Peshawar City.

Phone: 091-2211391

Mobile N0.0345-9383141
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| BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No. 344/2016

Mr. Sher Wali Khan, Retired Store Keeper, C&W Divn. Miranshah
-North Waziristan
Lo 1= 4 Lo PR OP T UPPPPN Appellant

- VERSUS

1- The Government of Khyber Pakhtunkhwa, through Secretary C&W
Department, Khyber Pakhtunkhwa, Peshawar.

2- The Chief Engineer (Centre) C&W Department, Khyber Pakhtunkhwa
Peshawar. _

3- The Chief Engineer(FATA) C&W Department,
Warsak Road,Peshawar..........cooveemmmeee e, Respondents

RESPECTFULLY SHEWETH
- COMMENTS OF RESPONDENT(s) 1 TO 3

PRELIMINARY OBJECTION

i) The instant Appeal is not maintainable in _its present form.

i) - The contents of the Appeal are misconceiving and the material facts have
been concealed from this Hon'ble Tribunal. .

iii) The Appellant is estopped by his own conduct to prefer the instant Appeal
before this Hon'ble Tribunal.

iv)  The Appeal is bad for non-joinder and miss-joinder of un-necessary
parties. |

V) The Appellant has no locus standi and cause of action.

vi)  The Appellant has not come to this Hon'ble Tribunal with clean hands

vii)  The Appeal is badly time barred as the orders were passed on 11/3/2011
& 4/5/2011. Under Section-4 of the Service Tribunal Act, 1974, the delay
is on the part of Appellant who did not filed the case within the statutory
period of limitation, hence the instant appeal is liable to summarily
rejection in limine.

FACTS

1. Pertains to record. _

2. To clear the facts, that some where in 1988, on the general complaints to
Political Administ;atidn, about the mis-use of stores of C&W Division
Miranshah. The Political Agent sealed the store and ordered to conduct the
Inquiry to work-out losses etc. The ofﬁcial'respohdent in C&W started fact

—findings about the losses. Resultantly losses amounting to Rs. 1,37,98,000/-
were detected and as a consequence thereto disciplinary proceedings were

taken. As a result he was dismissed from service alongwith orders to recovery
of losses vide order dated 18-04-1994. '




. Correct, on the orders‘ofqtpis:!-io’nd('aplﬁefw Tribunal dated 31/12/1995 appellant

was reinstated with aII back”beneﬁtand I:‘érd,ered for denovo inquiry as per
order of Honorable Tribunal.

. Mis-Interpreted. Actually after finality of denovo Inquiry, the appeliant was

again held respohsible for the losses, thus he was again Dismissed on
26/1/2002 alongwith recoveries of the ibid losses. Correct the appellant again
fled Appeal No. 402/2002 in the Tribunal against these order dated
26/1/2002. At the out-set of last judgment dated 3/6/2008 passed by Tribunal,
it was held that the Respondent department shall ¢onduct the proceedings
against the appellant under R.S.0.

. Correct, Respondents filed CPLA before the Apex Supreme Court of Pakistan

against the orders dated 3/6/2008 (in service appeal No. 402/2002). On the
judgment dated 2/2/2010 of the Supreme Court of Pakistan in the CPLA it
was held to Conduct Inquiry under E&D Rules instead of RSO, but the other
connected part of the Tribunal orders dated 30/6/2008 was kept intact i.e.

“The period of non-availability of the appellant for the duty due to
his dismissal from service till Reinstatement as aforesaid shall be
treated by the competent authority in accordance with the rules on
the subject.”

. Thus, it was resting open to the authority to act accordingly under the rules.
Taking into cognisance both the orders dated 3/6/2008 of the Tribunal &

orders dated 2/2/2010 of the Supreme Court of Pakistan, the appellant was
reinstated into service and the intervening period, between the dismissal and

~ re-instatement was termed into leave without Pay (E.O.L) vide orders dated

11/3/2011. So the Prayer as sought for i.e 18/4/1994 till 11/3/2011 allowing
him all back benefit is mis-conceiving, because he was Dismissed this time
from Service w.e.f 26/1/2002 and re-instated on 11/3/2011, the relevant
entries as recorded in the Service Book (since Annexed by the appellant)
page, 11 to 16 and so on, clarify that since 1994 and thereafter he has
received the perk/benefits/salaries of service even in the past when, he was
firstly dismissed, no entries to this effect appears, meaning thereby that he
with the connivance of office hands at Miranshah got benefits of Pay/
increments as usual. At the last when the later Inquiry was ordered under the
E&D Rules, the same could not reached to its finality, in the mean while,
appellant was reached to the age of Superannuation on 4/3/2013, therefore
under Section-13 of Civil Servant Act, 1973, his retirement orders were issued




on 22-05-2013 and the enquu'y proceedmgs automatlcally stands abated as

per rules. As far as hls departmental appeal sent through proper channel on
11/4/2011, was responded by replying Respondent-2, and Resppondent—1 &
3 were apprised vidle Memo No. 38-E/ 306/CE/C&WD dated 4/5/2011
(Annex-l) that the order with regard to treating the intervening period, into
leave on full pay; from the dafe of dismissal till reinstatement can not be
considered / modified. The contention of appellant, without enjoying full
pensionary benefit is baseless. Appellant shall to prefer Pension Papers for
the qualifying / non-qualifying service and get it finalized. o

. The instant appeal filed on 8/3/2016, in the Tribunal is not entertainable,

being badly time barred taking into account his departmental appeal dated
11/4/2011 and its further response dated 4/5/2011. Under Section 4 of the
Tribunal Act, 1974 the appellant should have to file the instant appeal within
the statutory period of limitation, hence liable to rejection on the following
grounds. ' '

GROUNDS

A. Incorrect, appellant is at liberty -to ‘prefer Pension Parers‘ alongwith
* other pre-requisite and to avail the Pension benefits for the Service
rendered as qualifying. The act of Respondents acted as per Law.

B. Incorrect, appellant had ever been treated with the parameter of
Rules/Regulations & Laws as applicable and in pursuahce to the order
of Courts as passed from time to time.

C. Incorrect-Generally, after retirement, it is the sphere responsibility of
the concerned official to submit pension Paper & other requisites to the
concerned authority for its process with audit and the final payment on
pension rests with concerned audit, under whom jurisdiction a person
has been péid last Salaries.

D. Incorrect, as stated above, any delay (if exisi), cannot be attributed to
the official Respondent. He may to prove for his allegation, if he had.

E. It is an established law that every official / Government Servant after

~ retirement, shall be paid pension according to qualifying length of
serwce subject to that Pension Paper and other requ:snte are
submitted by the claimant.

F. Incorrect. Appellant amalgamate / mix-up the issue of Pension with

~ that of, to term the period of Extra Ordinary Lave into leave, which

gives ambition, that the appellant himself is not interested for the
Pension.

!



G. The same as replled at Para-E -

H. Incorrect. The appellant, as stated at para-A shall submit Pension
documents complete in all respect to the relevant authority for its
further process with audit. | |

In the wake of above submission as replied in facts and grounds as well,

the instants appeal, being devoid of merits, time barred, may graciously be dismissed.

. Se etaM _ Chief Engin ;m@

C&W Department,
Peshawdr (Respondent-1) Peshawar (Respondent-2)

<7
Mgt
Chief Engineer (FATA)
W&S Department,
Peshawar (Respondent-3)
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No.344/2016

—
I

Mr. Sher Wali Khan, Retired Store Keeper, C&W Division Miranshah
North Waziristan '
Agency....... e e et e e e e e e e et e ey ean .....Appellant

VERSUS

1- The Government of Khyber Pakhtunkhwa, through Secretary C&W
Department, Khyber Pakhtunkhwa, Peshawar.

2- The Chief Engineer (Centre) C&W Department, Khyber Pakhtunkhwa
Peshawar.

3- The Chief Engineer(FATA) C&W Department,
Warsak Road,Peshawar................cc..ocooiiiiiiiiiine i, Respondents

AFFIDEVIT

I, Abdur Rashid Tareen, Administrative Officer Office of the
Chief Engineer (Centre) C&W Department Peshawar, do hereby solemnly affirm and
declare that the contents of attached comments are true and correct to the best of my

knowledge and belief that nothing has been concealed from this honorable court.

DEPONENT

- N amihs o e
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ANNER &

Pt _ OFFICE OF THE CHIEF ENGINEER (CENTRE)
L COMMUNICATION & WORKS DEPARTMENT
. : KHYBER PAKHTUNKHWA, PESHAWAR.

,"} ; ~ .. No.38-E/_ 306 /CE/C&WD
‘ Dated Peshawar the_ 4/ 08/ 2011

To
- The Section Officer (Estt :),
C&W Department, Peshawar.
Subject: APPEAL/REVIEW/REPRESENTATION FROM OFFICFE ORDER NO.38-E/'

CE/ C&WD ISSUED BY CE (CENTRE) C&WD DATED 11-03-2011 NOT
YET_COMMUNICATED TO ME BUT RECEIVED FROM THE KHYBER
PAKHTUNKHWA SERVICES TRIBUNAL ON 08-04-2011 DURING THE
DATE OF HEARING IN MY EXECUTION PETITION.

Reference:  Your memo No. SOE/C&WD/24-60/2011, dated 21-02-2011.

I 'am directed to refer to the subject noted above and to say that the
judgment announced on 03-06-2008 in the Civil Appeal No..402/ 2002 in F’ara~4 is

reproduced hereunder: -

, : “We therefore, accept the present appeal, ordelr the reinstatement

' A of the appellant into his service, and repeat ouridirections as given

R 1) the " judgment” dated 31-12-1995 with a| change that the
proceedings be conducted in accordance with the provisions of
the N.W.F.P Removal from Service (Special Rowers) Ordinance,
2000, with a chance of hearing to the appellant to cross-examine
the official witnesses and to check the record produced against
him, with a right it cross-examine the witnessels who may be the
custodiah of such records. The appellant shall have a right to
record his detailed statement and to produce his own evidence, if
any, and to be heard in detail regarding the evidence so produced;
he shall have also a right to be heard, besided submitting written
reply to the show cause notice, if any. The period of non-
availability of the appellant for duty due to His dismissal from
service till reinstatement as aforesaid shall |be treated by the
competent authority in accordance with the rules on the
subject. The parties are directed to appear before the competent
authority on 20-06-2008. Parties are, however, left to bear their
own costs”. ‘

On filing the CPLA- in Supreme Court of Pakistan No-17-Pof 2009, the
orders were passed to the effect that: -
“Since the Service Tribunal while remanding the case has directed
that the fresh proceedings to be taken under the provision of the
. ordinance which are in conflict with Section -13 of the Ordinance,
therefore, while maintaining the order of remand for fresh
enquiry/disciplinary proceedings, the same may be taken under

the NWFP Government Servants (Efficiencv'and Disciplinary)
Rule, 1973 and not under the ordinance”. '

“The appeal is allowed in the above terms”. Y,

Therefore, in light of the above the reinstaterhent orders in question
cannot be recalled or modified by granting the benefits of i

.. ... Matter |s reported please.

-

Copy to the Chief Engineer (FATA} C&W Department Pashawar wir to his

memo No.1241/2/69-E, dated 26-04-2011. "b/} g

ADMINISTRATIVE OFFICER




s SEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR

APPEAL No0.344/2016
SHER WALI KHAN ' VS GOVT: OF KPK

REJOINDER ON BEHALF OF APPELLANT IN RESPONSE
TO THE REPLY SUBMITTED BY THE RESPONDENTS

R/SHEWETH:

From I to vii:

All the preliminary objections raised by the respondents
are incorrect and baseless and not in accordance with law and
rules rather the respondents are estopped due to their own
conduct to raise any objection at this stage of the appeal.

ON FACTS:

1-  Admitted correct by the respondents hence need no
comments.

2- Incorrect and not replied accordingly. That appellant was
served in the respondent Department as Store Keeper. That
the respondent Department conducted inquiry on an
anonymous complaint and later on the basis of that
anonymous compliant the appellant was dismissed from his

service vide order dated 18.4.1994 without any fault on the
part of appellant.

3-  Admitted correct hence need no comments.

4-  Incorrect and misconceived. That appellant was re-instated
on the directions of the Hon'ble Service Tribunal vide dated
31.12.1995. That after re-instatement appellant was serving
in his respective Department quite efficiently and up to the
entire satisfaction of his superiors. That after seven years
i.e. on 26.1.2002 the appellant was again dismissed from
service without giving chance of personal hearing/defense.
That appellant was again submitted service appeal before
'\ the august Service Tribunal which was accepted by the
* xaugust Service Tribunal and re-instated the appellant on his

- ervice with further directions to conduct the proceeding in

‘ \E of provisions of the NWFP Removal from Service Special
=3¢ Ordinance 2000. : ‘

Ad,-n}(r N i L
Parz 12 correct to the extent of CPLA while the remaining
the rescOrrect. That the Hon'ble Supreme Court directed

“Padent Department to conduct the proceeding




o

against the appellant under the NWFP Government Servant
E&D Rules 1973. That finally the respondent Department re-
instated the appellant was re-instated into service but
without back benefits. That appellant is fully entitled for the
grant of back benefits of intervening period of the appellant.

6- Incorrect and not replied accordingly. That finally vide order
dated 11.3.2011 the appellant was re-instated into service
but without back benefits (by treating the intervening period
of the appellant as leave without pay). That appellant feeling
aggrieved filed Departmental appeal for the grant of back
benefits of the intervening period but sadly no reply has
been received so far. That in the meanwhile the appellant
was retired on superannuation basis vide dated 22.5.2013
without enjoying full pensionary benefits.

GROUNDS:
(A to H):

All the grounds of main appeal are correct and in
accordance with law and prevailing rules and that of the
respondent are incorrect, baseless and not in accordance with
law and Rules hence denied. That not allowing back benefits
and full pension to the appellant the respondents violated the
law of natural justice. That the respondents acted in arbitrary
and malafide manner by not allowing the appellant back
benefits and full pension inspite of the fact that appeliant has
served the respondent department for more than 33 years.
That the respondents violated Article 38(e) of the Constitution
of Pakistan 1973 by not releasing the pension and other back
benefits to the appellant. That according to section 13 sub
section b of the Civil servant Act 1973 the appellant is fully
entitled for the grant of pension but inspite of that the
respondents are not willing to do the same. That according to
settled law pension is not the bounty of the state but rather it is
" the inalienable right of that Civil servant who rendered services
for the same. That the respondents discriminated the appellant
on the subject noted above and as such the respondents
violated the principles of natural justice.

It is therefore most humbly prayed that on acceptance of
this rejoinder the appeal of the appellant may be accepted in
favor of the appellant.

PPEL i

SHER WALI KHAN
THROUGH: ‘
NOOR MOHAMMAD KHATTAK
ADYOCATE



