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22.11.2023 The implementation petition of Mr. Ghuncha Din

submitted today by'Mr. Noor Muhammad Khattak

Advocate It is fixed for implementation report before

Single Bench at Peshawar on _ . Original
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR.
2cution No. Bho- /2023
(%bmgﬁg 1) n VS GOVT OF KPK

[

APPLICATION FOR FIXATION OF THE ABOVE TITLED Fxecut¥) AT
PRINCIPAL SEAT, PESHAWAR

Respectfully Sheweth:

1. That the above mentioned ExgcVEioN jg pending adjudication before
this Hon'ble Tribunal in which no date has been fixed so far.

2. That according to Rule 5 of the Khyber Pakhtunkhwa Service Tribunai
Rules 1974, a Tribunal may hold its sittings at any place in Khyber'

Pakhtunkhwa which would be convenient to the parties whose matters
are to be heard.

3. That it is worth mentioning that the offices of all the respondents
. concerned are at Peshawar and Peshawar is also convenient to ihe

appellant/applicant meaning thereby that Principal Seat would be
convenient to the parties concerned.

4, That any other ground will be raised at the time of arguments with the
permission of this Hon'ble tribunal.

It is therefore prayed that on acceptance of this applicator,
the appeal may please be fixed at Principal Seat, Peshawar fc- the:
Convenience of parties and best interest of justice.

‘Appellant/Applicant

NOOR MOHAMMAD KHATTAK
ADVOCATE SUPREME COURT
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

Execution Petition No. 3 99* 12023
Kh\ Hor Pakhtukbhwa

In Gervioe lrmounad

Appeal No. 1372/2823 57& 13 . \9_3_5127
Mr. Ghuncha Din
PSHT (BPS-15), GPS Chagam No 2,
Poran, District Shangla.
................................. PETITIONER

VERSUS

1- The Director E&SE Department, Khyber Pakhtunkhwa,
Peshawar.

2- The District Education Officer, District Shangla.

3- The District Accounts Officer, District Shangla.

........................... RESPONDENTS

EXECUTION PETITION UNDER SECTION 7(2)(d) OF
THE KP SERVICE TRIBUNAL ACT 1974, RULE 27 OF

THE KP_SERVICE TRIBUNAL RULES 1974 READ
WITH SECTIONS 36 AND 51 OF THE CIVIL
PROCEDURE CODE AND ALL ENABLING LAWS ON
THE_SUBJECT FOR THE IMPLEMENTATION OF THE

JUDGMENT DATED 03/04/2023 IN LETTER AND
SPIRIT.

R/SHEWETH:

1- That the petitioner filed service appeal bearing No.
1372/2023 before this august Service Tribunal against the’
impugned orders dated 14/05/2018 & 08/10/2018 and:
seeking directions to the respondents to treat the
intervening period i.e. w.e.f 14/05/2013 to 15/04/2015 as
period spend on duty before this Honourable Tribunal.

2- That the appeal of the petitioner was finally heard and:
decided on 03/04/2023 and as such the ibid appeal was
disposed off with the following relief by this august
Service Tribunal:

“In view of what has been discussed, we accept the
appeal in hand as prayed for and set aside the
orders dated 14/05/2018 & 08/10/2018 with all
back benefits to the appellant. '

Copy of the judgment dated 03/04/2023 is attached as
ANNEXUICauurrsaerssnnrssarsansssaseseersassssssasersscescansasnnsnans A




3- That after obtaining copy of the judgment dated
03/04/2023 the same was submitted with the
respondents for implementation of his grievance coupled
with an  application by  post, but the
respondents/department failed to do so, which is the
violation of the judgment supra. Copies of application and.
receipt are attached as annexur€..icicessecarereres crereraranae B

4- That petitioner having no other remedy but to file this
implementation petition.

It is therefore, most humbly prayed that on
acceptance of the instant execution petition the’
respondents may kindly be directed to implement the oM
Judgment dated 03/04/2023 passed in appeal No. Lo
1372/2023 in letter and spirit. Any other remedy which s
this august Tribunal deems fit that may also be awarded
in favor of the petitioner.

PETITIONER b
GHUNCHA DIN

THROUGH: %7 | ,
LR
NOOR MOHAMMAD KHATTAK K

ADVOCATE SUPREME COURT

AFFIDAVIT : y

I Mr. Ghuncha Din PSHT (BPS-15), GPS Chagam No 2, Poran, Y
District Shangla, do hereby solemnly affirm that the contents of this
Execution Petition are true and correct to the best of my knowledge

%NENT o
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUN
PESHAWAR

Serviee Appeal No. 1372/2018

BEFORE: ROZINA REHMAN - - MEMBER(])
MUHAMMAD AKBAR KHAN---  MEMBLER(E)

Ghucha Din, PSHT (BPS- 15) GPS Chagam No. 2, Ponan District
ST - R P LR ITCITELPLRTLEE (Appellant)
VERSUS

{. The Director E&SE Department Khyber Pakhtunkhwa Peshawar.
2 The District Education Officer, District Shangla.

3. The District Accounts Qfficer, District Shangla........ (Respondents)
'gréscnt:
KAMRAN KHAN,

Advocate ' -~ For Appellant

"ASIF MASOOD ALI SHAH,

Deputy District Attorney, ,‘ . -~ Forrespondents
Date of Institution................. 06.11.2018
Date of Hearing....................03.04.2023
Date of Decision....ooooveenin. 03.04.2023
JUDGMENT

MUHAMMAD AKBAR KHAN, MEMBER(E):- The instant service

appeal has been instituted under Section 4 of the Khyber Pakhtunkhwa

Service Tribunal, Act 1974 with the prayer copied as under;

“That on acceptance of this appeal the impugned orders

dated 14.05.208 and 08.10.2018 may very kindly be sct ,

. \\%\i& " aside and the respondents may be directed fo treat the

intervening period ie. w.ef. 14 05.2013 1o 15.04.2015

~ may be treated as period spend on duty. That it ”A ESTED

b }ﬂ'nis“ ww
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Sfurther prayed that the recovery wmmounting to Rs.
28000/- in terms of PTC fund muay be declared as illegal
and may be set at naught. Any other remedy which this

august Tribunal deems fit that may also be awarded in

favor of the appellant.”

02. . Brief facts of the case are that the appellant while performing
his duty as PSHT, GPS Kooh Puran was charge sheeted on the
allegations of absencé, misconduct and inctficiency during schicc.
When: he was posted at GPS Kooh Puran, disciplinary action was taken
against him, he was awarded four penaltics on 26.05.2015 which
included recovery of salary, delﬁotion, transfer and recovery of school
Fund. The said penalties were challenged in the first 1'<;u11d of litigation
before the Service Tribunal through service appéal No. 1090/2015 and
the Service Tribunal accepted his appeal on 31.01.2018, set aside the
penalties awérded to the appellant and the department was lelt at
liberty to hold de-novo _procecdingé within a period of ninety days
from the date of receipt of the judgment. In pursuance of the directions
contained in the judgment, respondent department conducted dc;novb
inquiry and issued the impugned order dated 14.05.2018 whercby, the
appellant was awarded the minor penalty of recovery of salarics w.c.f.

15.04.2013 to 23.04.2015 converting the period into lcave without pay

\%\\S/dnd the recovery of 28000/- PTC Fund to be deposited in P1C

Account. Feeling aggrieved the appellant filed departmental appeal on ™
11.06.2018 which was rejected on 08.10.2018 hence the instant service

appeal.
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03. Notices were issued to the respondents, who submitted their

comments, wherein they refuted the assertions raised by the appellant in
his appeal. We have heard arguments of learned counsel for the appellant
and learned Deputy District Attorney and have gonc through the record

with their valuable assistance.

04. Learned counsel for the appellant contended that the impugned
orders dated 14.05.2018 and 08.10.2018 are against the law, facts, norms
‘of natural jlustice, hence not tenable and are liable 1o be sct as;dc. That Lhc;
appellant has not been }realed in accordance with law, rules and
respondents have violated Article 4 and 25 of the Constitution of Islamic
Republic of Pakistan. Learncd counsel for the appellant contended that
proper charge sheet/statement of allegations was not issucd to the
appellant. No Show Cauée Notice was issued to the appellant and no
chance of personal hearing provided to the appellant. He has, therefore,
been condemned unheard. He submitted that no regular inquiry has been
conducted in the matter which is mandatory. as per the judgment of the
Supre;ne Court of I’akistan. In the last, learned counsel for the appellant
prayed that the impugned orders dated 14.05.2018 and 08.10.2018 arc
égainst the law and are liable to be set aside. To strengthen his
\ “ / arguments, he relied on 2000 SCMR 1743, 2007 SCMR 1860, 2003 15[ C

(C.S) 365, 2020 PLC (C.S) 1291& 2011 PLC (C.8) 1111,

0s. Learned Deputy District Attorney argued that the respondent
Sy department conducted de-novo inquiry as per the judgment of Scrvice

Tribunal in Service Appeal No. 1090/2015 dated 13.01.2018. Jlc next
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recommended for imposition of minor penalty" of recovery of salaries
w.e.l. 15.04.2013 fo 23.04.2015 treating the period as leave without pay
anél the recovery of 28000/- as PTC Fund to be deposited in PIC
Account. He submitted that the proper charge sheet/statement  off
allepations as well as Show Causc Notice was served on the appellant.
Proper chance of personal hearing was given to the appellant bul he
failed: to justify his position. He further submitted that all the codal
formalities were fulfilled and the proccedings were carried out as per
Government of Khyber Pakhtunkhwa (Efficiency & Discipliné) Rules,
20]1,.: The impugned orders is therefore legal, passed by the oompctcni
authority according to law and rules, therefore, be maintair;cd in favor of

the respondent department and the service appeal be dismissed.

06. The charge sheetstatement of allegations against the appellant
contained the following four charges/allcgations:-

a) Guilty of misconduct as per visit report of SDEO(M) ,

Alpuﬁai vide letter under Endst: No. 806 duted:

12/05/2015 alongwith stutement of School PTC, School

staff as well as the statement of an_alternate teacher

/ working in the school.

b) Inefficiency as no_proper record was maintained

\S during utilization of huge amount of DFID/PTC Fund
A\

while _carrying _out _the construction _work _in__the

concerned school.
¢) Habitual _Absenteeism _w.e.f. 15/3/2013 to
23/04/2015 (739 days) i.e 2 years and 09 days.

d) Embezzlement _of PTC Fund amounting to Rs;
28000/~ as per report of ASDEOQ(M) Circle Puran dated
09/10/20135.
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Most of the contents of the charges/allegations arc peneralived
which is quite difficult to be substantiated with plausible evidence and as
such the major part of the inquiry report containg gcheralixcd statements.
Quite considerable part of the inquiry report deals with -proccdural
'mat’tcﬁ/iﬁstrucﬁons how to conduct inquiry. Instead of focusing on the
conduct of the accused civil servant viz-a-viz the charges/allegation the
inquiry committce conducted the nquiry in fact finding style pointing out
some other supervisory officers of the department 1'cs_p(>nsit§Ic (or
incfficiency and lack -of interest towards their official responsibililies.
Nothiilg is available on record whether the department has taken any
action against them. The charges of absence and embezziement of Rs,
28000 on part o.f the appellant were quite specific and measurable to
prove or otherwise. The appellant produced documentary cvidence of his
presence for the period of his alleged absence from 15.04.2013 to

23.04.2015. The evidence included his signature on the attendance

register/students Admission Register and School lcaving Certificates

issued to the school lcaving swudents. The appellant produced these
cvidence with his written statement to the inquiry committee as well as
the competent authofity with reply to the show causc notice. These
evidentiary documents werc submitied to the appellalc  authority
alongwith appeal by the appellant. At all Lheﬂlil'n‘(."(t stages these evidences
were neither taken into consideration n.or refuted.  Similarly  the
documentary evidence regarding expenditure incurred on construction of

boundary wall of the Primary School out of PTC Fund produced by the

appellant was not analyzed properly to substantiate the allegation of
.,
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embezzlement of RS 28000. In [act no proper audit of utilization of the

PTC Fund was carried out (o substantiate the charge.

07 In the given .c:ircumstanccs we resch the conclusion that the
allegations/charges against the appellém{ have m}t been proved through
evidence. The evidence produéed by the appellant available vo.n record
were not scrutinized at the level of iuduiry committee, competent
authority and the appellate authority which tantamount to the

condemning the appellant unheard.

08.  In view of what has been discussed, we accept the appeal in
hand as prayed for and sct aside the orders dated 14.05.2018 and
08.10.2018 with all back benefits to the appelant. Costs shali [ollow the

event. Consign.

09. Pronounced in open court al Peshawar and given under our

hands and seal of the Tribunal this 3 day of April. 2023,

(MUITAMMAD AKBAR KIIANY '
MEMBER ()

*Kumiranullah*
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VAKALATNAMA
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR.
b Jro—  No____J202)

(APPELLANT)

Gzhunghq DIN (PLAINTIFF)
(PETITIONER)

VERSUS
_ . (RESPONDENT)
Gio/1_ofF K p )< (DEFENDANT)

ywg__(ahurich o Din

Do ‘hereby appoint and constitute Noor Mohammad Khattak
Advocate Supreme Court to appear, plead, act, compromise,
withdraw or refer to arbitration for me/us as my/our
Counsel/Advocate in the above noted matter, without any liability
for his default and with the authority to engage/appoint any other
Advocate Counsel on my/our cost. I/we authorize the said
Advocate to deposit, withdraw and receive on my/our behalf all
sums and amounts payable or deposited on my/our account in the
above noted matter.

Dated. / /202

CLIENT

ACCEPTED

NOOR MOHAZEAD KHATTAK
ADVZZ;E/SUPREME COURT
WALEEX ADNAN
UM@EA?(/)OQ MOHMAND

AD AYUB

" MUHA
& Al
MAHMQ/(;?)?AN

OFFICE: ADVOCATES

Flat No. (TF) 291-292 3" Floor,
Deans Trade Centre, Peshawar Cantt. -
(0311-9314232)




