| Order : , o .
- 31.10.2019 Counsel for the appellant present. Addl: AG .alongwith.Mf.‘ s
M. Sharif, ADEO for respondents . A’rgurﬁenté ‘heard and record -

perused.

This appeal is also remitted as per detailed j'udgmént .o_f téday
placed on file in service appeal No. 1259/2014 titled’f;Muéharfaf'
Khan-vs-The Additional Chief Secretary FATA,’FATA' Secrefariat,
Warsak Road, Peshawar and two 0ther§.” Parties are 1efi‘ to bear their_

own cost. File be consigned to the record room.

Announced:
31.10.2019

. Ahmad i—:Iéssa;n) :
N X R »Member; o

(Muhammad Amin Khan Kunid)
Member




SN

24.04.2019 - Counsel for the appellant and Addl. AG alongwith

Naseem Mehmood, AAEO for the respondenfs present.

Learned counsel for the appellaﬁt requests  for .
adjournment due to over work before the honourable H-igh Court '.

today.

Adjourned to 08.07.2019 before the DB.

Member ‘ - Chairman - -

08.07.2019 Counsel for the appellant and Addl:AG for respondents ,

23.09.2019

present. Counsel for the appellant. seeks ,’adjoumméﬁt.
Adjbumed. Case to come up for arguméms on 23.0'9.20.1_'9

before D.B.

| ‘ A\
Mﬁ)er ~ Member-

Due to general strike on the call of Khyber
Pakhtunkhwa Bar Council learned counsel for the appellant

is not in attendance. Mr. Kabirullah Khattak learned

" Additional Advocate General for the respondents present

Adjourned. To come up for arguments on ’31.10.'2019

before D.B. -
% % \
(Hussain Shah) (M. Amin Khan Kundi)

Member Member




-

26.09.2018

08.11.2018

'31.12.2018

06.02.2019

- arguments on 24. 04. 2019 before D.B.

- : ' N
Counsel for the appellant present. Mr. Kabirullah ' -
Khattak, Addl: AG for-respondents present. Learned Addl:
AG “seeks adjournment. Granted. Case to come up for .

-""arguments on 08.1 12018 before D.B.

e . . ~

(Ahﬁij{assan) ‘ - (M. Amin Khan Kundi)
- Member Member

Due to retirement of Hon’ble Chairman, the

Tribunal is de-.funct.‘Therefore, the c.ase'is adjourned. To

come up on 31.12.2018 : .

Juni;)r ‘tfc'i,;q\(;:méel for the appellant and Mr-."Kabi_ruHéh khattak
" learned L'Additiqnal Advocate General - alongwi;[h Naseem
Mehmood'AAEO present. Junior to counsel for the appeilan‘i
-s.eeks adjoilrnment as senior counsel for appellant is indisposed.

Adjourn; To come up for arguments on 06.02.2019 before D.B.

Member - - | | . T Member

Clerk to counsel for the appellant present. Mr. Kablrullah :
Khattak, " Addl: AG alongwith Mr Nasim Mehmood ADEO for
respondents - present. Clerk to counsel for the appellant' seeks -

adjournment due to general strlke of the Bar. To come up for

(Ahmag}gss‘an) (M. Amin Khan Kundi) -
Member o ‘ - Member




ammapre i,

29.03.2018 . Counsel for'the appellant and Addl. AG alongwith Daud
"Jan, Supdt. . for the réspondents present. Learned AAG seeks
adjournment. Adjoumed. To come up for record and

arguments on01.06.2018 before D.B.

mE
.Mem-bef/ k ] ' CM

-;01.06.2018 o -~ Counsel for the appellant and Mr. Muhammad Jan,
Députy District Attorney alongwith Mr. Naseem Mehmood,
AEO for respondents present. Representative of the
respondent-department seeks adjournment  to produce |
complet¢ record. as mentioned in previous order sheet dated
20.12.2017. Last opportunity is granted. Adjourned. To come
up for record and arguments on 02.08.2018 before D.B.

y ¥ e

N7, _ e '

(M. Amin Khan’Kundi) (M. Hamid Mughal)
Member Member

z02.08.2018 Junior to counsel for the appellant and Mr. Kabir Ullah
' Khattak alongwith Mr. Naseem Mehmood AAEQO for the
‘respondents present. Junior to counsel for the appellant seeks
adjournment as senior counsel is not in attendance. Adjourned.

To come up for arguments on 26.09.2018 before D.B.

. w
(Ahmad Hassan) (Muhammad Hamid Mughal)
Member - ' _ Member
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20.12.2017 \ Counsel for the appellant and Mr. Muham'médZJ?i‘h,- P

—XK \ PR g I UL

7.2.2018

Mot I‘tDDA for the respondents present. Arguments p_aﬁly‘lh?éggd.%

" During the arguments, this Tribunal reaches the ¢onclusion
N R AT e Ay

- . . RA (*d’@g‘:ﬁ 32
that for proper appreciation of the facts of the present gppe@lf’;‘
the record of selection process is must. The department;i

directed to produce all the record of selection-'_pro:cc'”ssé'-,.. o
. . . . e . g%ﬁ <i.£{'r"~‘%m if:,—i'h.;’
including the advertisement, minutes of the DPC a-ndLreQQrd‘g’ﬁi‘;‘;‘il&f;@ T

- e ﬁ%sj}?"*{w‘:j;‘\f“‘k i
whether the posts were project posts or regular.postsTo%i 528 e

Ty -\"{'i.', ; “_):_“H_;

come up for further arguments on 07.02.2018*beforesthi
D.B.

Harhier

Counsel for the appellant and Addl. AG:#aforiithe ?% 3

respondents present. Due to shortage of time, arguments cou;,qj;_c_i_t‘;_f;feg@gg&
heard. To come up for record and further arguments on 29.03:2?185@%}%,, e .

M 1Y SO S

before the D.B already heard the case on 20.12.2017. s '*‘i’j “5&&{@‘%& ?{L_
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Stenographer alongwith Addl: AG:f A s
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reply submitted. Cost of Rs. 3@[ ; ééa!dﬂ‘ail%?r‘gé:gptﬁh%a?’"ﬁ
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obtained from the learned counsglforsthcsappellan
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100 e

S
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A}

Clerk to counsel for thA

AAO alongwith Addl. {
submitted which is placed on :
30.05.2017. '
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(AHMAI}) HASSAN)
MEMBER

Clerk of the counsel for app'Ellanth ESEnt N

.

Adeel Butt, Additional AG for, the respondents;alsoip:
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strike of the bar learned counsel for the appelantis
i '_1‘45

, not+
e 0 )

(5153
S

h’fg.. r‘m'; "‘A‘f’"
: _ﬂ‘7

Sy el

,. dx’;,g;{x
MALIEME

Sy 4

Adjourned. To come up for argumentsiony’

¥

(GUL ZZBKHAN)  ~ (MUHAN




_ -24.-02;2016 ] g_en:"c-‘:gf coﬁrfg“é.;'i‘fééhf:i;ﬁ'eiapp‘el-lant' and Mr Kifayétul!ahﬂ,}g‘n‘ior; )
Clerk alongwith Addl: A.G for responderits present. Written replynot .
submitted despite extension of.-last ;;Jportunity and cost of Rs. -200/-.‘
Requested for further adjournment. Another last opporturiity ‘ié‘
extended subject to payment of further cost of Rs. 100/- whﬁicl':nishalI_A
be borne by the respondents from their own pockets. To cbme Gp‘for

written reply/comments and cost of Rs. 300/- on28#52016 before E

Member

S.B.

TR
T e

28.4.2016 Agent of counsel for the appellant and Mr. Shahabud

Din, AAEO for the respondents present. Cost of Rs. 300/- paid :

appellant. Written reply not submitted despite extension of '.last
opportunity and cost of Rs. 300/-. Requested for further
"ddjOl:ll’l’llTlCnL Another last opportunity is extended subject. to.
payment of further cost of Rs. 300/- which shal] be borne by
the respondents from their own pockets. To come up for
written reply/comments and cost of Rs. 300/- on 04.08.2016

before S.I3.

Cl n

|
|
' and receipt whereof obtained from the agent of counsel for the
|




| 5 " 13.05.2015 - Counsel for the appellant, M/S Daud Jan, Supdt. and 'Akhtar
| Nawaz, Assistant Agencyy Education Officer al_onéwith Addi: A.G for
respondents present. Written repiy not submitted. Requested for

adjournment. To come up for written reply on 10.8.2015 before S.B.

Al
Ch%_an

l6 | 10.08.2-0.15 :Cdunsel for the appellant, M/S Daud Jan, S’gpdt'. and Akhtar
| A Nawaz, Assistant Agency Educa_ltion Officer alongwifh Assiétant AG for_
respondents present. Written reply not submitted. Requested for

further adjournment. Last opportunity granted. To come up for written

Arepiy'/comments on 29.10.2015 before S.B.

,Ch man

29.10.2015 | Counsel for the appellant and Mr. Daud Jan, Supdt. alongwith
Addl: A.G for respondents present. Written reply not submitted despite
Iasf-opportunity. Requ'ested for. further ad'j'ournment.'Last opportunity
is .extended subject to payment of cost of Ré 200/- which ’shall be:

borne by the respondents from thetr own pockets To come up for

wntten reply/comments and cost on 24.02. 2016 before S.B.

Cha%w
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| | |
19.01.2615 ; Clerk of counsel for the appcllanl present, and 1equested for

l adjoummcnt due to (Jcncral Strike of the Bar. lchuest aeeepted .

t P
'

i To come up for preliminary hearmg, on 23 02. 201 5. !
|

. N . " :
S 1 R
, HE |

' |
o Memlber -
; N

23.2. 2014 - Counsel for the appellant present and subrrutted that l

. ' =the appellant was appointed on the strength of judgment ol the .

§ | Ilon ble Peshawar High Court, Peshawar dated 20.12.3011;ithat

subsequently, the said appointment order was withdrawn on the

p]ea of non-availability of post and that hlS departmental appeal |

has n(])t been responded within the statutory penod fof mnety rl L |
: days hence the present appeal. Counsel for the appellant further } it - R
_ :

;subrm‘ttcd that cases of similar nature have already been admltted i o

'n serwce appeal No. 1139/2014 and fixed for written reply ' l

before the Hon’ble Bench-1. | P

| | TR .1__55 ‘El;i;i

| Points raised need consideration. The appeal is ..

;admitjted for regular hearing subject to all legal OUjectlons. -

The appellant is directed to deposit security and process fee .
w1th1n 10 days. Thereafter, notices be issued to: thell B
respohdents for submission of written on 13 05. 20|15 before | |

a 'the llearned Bench-I with the above said smnlar nature e |

‘cases. . N S ’
l N i | .
| Member - -~ - " :
| .

|
|
i
|
;
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s Form-A
' FORM OF.ORDER SHEET
Court of ' ‘ -
Case No. 1264 /2014
S.No. Déte of order ' Order or other proceedings with signature ofjudge or Magistrate
| Proceedings . ' ' ' ‘ S
1 2 3
1 23/10/2014 . The appeal of Mr. Ihsanullah presented today by Mr.’

: A ! | Noor Muhammad’ Khattak Advocate may be entered in the
.Inétitutiog register 'a_'nd: 'put up to the Worthy Chairman‘ for |
preliminary_he_ar_ihg. ' . :

‘ * - REGISTRAR
2 9 Qf/O "gp/( . This case is entrusted to 'Primary Bench for preliminary
. a7 N ' — |
: -~ | hearing to be put up there on { 4 '_] "a 0. 7_8
: . ) M v - o ¢
-(.
) |
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!
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR

APPEAL NO. / 2 V/KQ /2014

IHSANULLAH VS

“A.C.S FATA

- INDEX

S.NO. DOCUMENTS ANNEXURE PAGE
1. |Memoofappeal = |  ieresesens 1- 3.
2. affidavit = 1 e 4,
3. Memo of writ petition A 5-10.
4, Judgment B 11- 12,
5. Application C 13.
6. Scrutiny Committee report D 1451
7. | Appointment order E 15548
8. | Charge report F 1%
9. | Withdrawal order G (it
10. |Lletters H 218529,
11. | Departmental appeal I 247227 .
12. |Wakalatnama = | .cceeeeseees 22,

APPELLANT
THROUGH: 4 B
NOOR MOHAMMAD KHATTAK.

ADVOCATE




BEFORE THE KHYBER.PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

Appeal No.

Mr. Thsanullah, TT,
GPS Raji Kot, North Waziristan Agency

VERSUS

1- Additional Chief Secretary FATA, FATA Secretariat,
Warsak Road, Peshawar.

2- The Director of Education FATA, FATA Secretariat,
Warsak Road, Peshawar. )

3-  The Agency Education Officer, North Waziristan Agency at
Miran Shah. ‘
..... perr e RESpoONdents 3

- P N A

APPEAL UNDER  SECTION-4 OF KHYBER
PAKHTUNKHWASERVICE _TRIBUNAL ACT 1974
AGAINST THE IMPUGNED ORDER DATED 16-06-2014
WHEREBY THE APPOINTMENT ORDER OF THE
APPELLANT HAS BEEN WITH DRAWN/CANCELLED IN
VOILATION OF LAW AND RULES AND AGAINST NO
ACTION TAKEN ON THE DEPARTMENTAL APPEAL OF
THE APPELLANT WITHIN THE STATUTORY PERIOD
OF NINETY DAYS

PRAYERS:

That on acceptance of this appeal the impugned
order dated 16-06-2014 may vary kindly be set aside
and respondents may be directed to re-instate the
appellant with all back benefits. Any other remedy
which this august Court deems fit may also be
awarded in favor of the appellant.

R/SHEWETH:
ON FACTS:

1-  That the appellant is the local resident of Miran Shah North
Waziristan Agency and have the requisite quallﬁcat|ons for
the post of Theology Teacher.

2- That appellant filed a writ petition No.568-P/2011 in the
Hon’ble Peshawar High Court Peshawar for appointment on
the post of Theology Teacher. That the Hon’ble Peshawar
High Court Peshawar while disposing the writ petition of -
appellaﬁt directed the respondents for disposed of the. '

/4




representation/application of appéllant w-i'th in @ month time

~strictly on merit and in accordance with rules and policy of

the Government on the subject vide judgment dated 08-05-
2012. Copies of the memo of writ petition and. judgment are
attached as anNeXuUre .uuiesressssrsirnsrsrensmnssnsses A and B.

That on the direction of Hon’ble Peshawar High Court
Peshawar, respondent No.3 (Agency Education Officer)
constituted a committee to check/Scrutinized the documents
and determines the merit/rights of the appellant. That the
committee has strongly recommended the appellant for
appointment on the post of TT vide dated 26.3.2014. Copies
of the application and scrutiny committee report are
attached as anNEXUre .veivvsnerssasersnsssrararsssssnvenns C&D.

That on the directions of Hon'ble Peshawar High Court
Peshawar, and recommendation of the respondent No.2, the
respondent No.3 issued appointment order of the appellant
as TT vide order dated 20-05-2014. That accordingly the
appellant took over the charge of his post vide dated
21.05.2014 and started performing his duty quite efficiently
and up to the entire satisfaction of superiors. Copies of the

. appointment order and charge report are attached as

ANNEXUIE saseeersssssannannssssenmssssssnnnnnnrsssssssnsnsnnns E andF.

That astonishingly respondent No.3 vide order dated
16.06.2014 withdrawn the appointment order of the
appellant with out any reasons/justification. That it is very
pertinent to mention here that the Directorate of Education
FATA Peshawar already directed the respondent No.3 to re-
appoint the community School Teachers as per policy vide
dated 19-02-2014. That it is further stated the respondent
No.3 vide letter dated 06-06-2014 addressed to respondent
No.2 refused to comply with the verdicts of Hon'ble
Peshawar High Court Peshawar judgment dated 08-05-

- 2012, Copies of: the withdrawal order and letters are

attached as aNNEXUre vesesrssssssssscassensssnsssnnsansssens G &H.

That feeling aggrieved from the impugned order dated 16-
06-2014 the appellant filed Departmental appeal to
respondent No.2 but no reply has been received so for.
Hence the present appeal on the following grounds amongst
the others. Copy of the Departmental appeal is attached as
ANNEXUIE suvvaraarannarsarsarasrsnsassarsasssnsnsassnssssssnssnonsens I.

GROUNDS:

A-

That the impugned order dated 16-056-2014 is against the
law, facts, norms-of natural justice and materials on record
hence not tenable and liable to set aside.




That the appellant has not been'treated by the respondent

Department in accordance with law and rules on the subject
noted above and as such respondents violated article 4 and
25 of the constitution of Islamic Republic of Pakistan1973.

That no show cause notice has been served on the appellant
by the respondent Department before issuing the |mpugned
order 16.06.2014 against the appellant.

That no chance of personal hearing/ personal defense has
been given to appellant before issuing the impugned order
dated 16.06.2014 against the appellant.

That the impugned order dated 16.06.2014 has been issued
by the respondents in . violation of the principle of Locus
Poenitentiae.

That the respondent Department- acted in arbitrary and
malafide manner while issuing the impugned order dated

- 16.06.2014 against the appellant.

That appellant seeks permission to advance other grounds
and proofs at the time hearing. .,

It is therefore humbly prayed that the appeal of the
appellant may be accepted as prayed for. - '

- Juo)
APPELLANT

IHSANULLAH

THROUGH:
NOOR MOHAMMAD KHATTAK
ADVOCATE
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BEFORE THE PESHAWAR HIGH COURT, PESHAWAR. 7/ ,

Writ Petition _SA8'= P -

1. Mr. Insanullah S/O Khanawal Shah,
presently R/Q Khan Town, H.NO-1,

Warsak Road, Peshawar. : _ —

5. Mr. Ishag $/0 Mursal Khan, K/ 5 ._-, f
Presently R/O, Darmangi Garden, ' 07[// a8 i
Warsak I;',ioa;_i, Peshawar. [ : o

3. Mr Qisﬁwatuliah S/o Abdur Rehman,
Khuhal ngh, V_Varsak Road, Peshawar.

| Qari- Huzoor S/O Rasul Sadig, mad S/O Sher Ayub,

} Presently R/O Kabayan Canal Road, :

Wwarsak Road, Peshawar. -
; | | PETITIONERS

y

VERSUS -

P o B
oo SRS
"

Secretary (FATA), Government of Khyber

L " The Additional Chief
| Secretariat, Warsak Road, Peshawar.

Pakhtunkhwa, FATA,

2. The Director of Education, FATA, FATA Secretariat, Warsak Road
Peshawar. - v _
fricer, North Waziristan Agency, (N,W,A)‘E;;
73‘5’

3.  The Agency E_ducation O
RESPONDENT

...................
&
=

Ve wls gen ., ° g
s g - B g g

WRIT PETITION UNDER ARTICLE 199 OF
THE CONSTITUTION OF PAKISTAN 1973
AS AMENDED UPTO DATK.

L
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’ RESPECTFULLY SHEWETH:

Brief Facts giving rise to the present Petition are as under:

S

%
e

g

1.  That the petitioners are & qualified Qari/T.T/A.T. and have
the qualification of SSC/F.A, Shahadatu! Khasa, Shahadatul
Alia (B.A) and Shahadatul Alamia (M.A). The qualification of
the petitioner are recorded in the Merit list, the copy of
which is already attached as Annexure-A.

5. That the respondent No.3 advertised some posts of

Qari/T.T/A.T for which the petitioner had also applied. The

| petitioners had appeared in test and interview and became

i on the top of merit list on their respective Tehsils. Copy of
| the Metrit list is attached as Annexure-B.

e A L i e -
R

3. That despite of the having merit position, the petitioners
were not appointed for the reason of non availability of
posts. Therefore, the petitioner’s field appeals. to the
respondent No.2 with post availability certificates, issued by
the Principtelof the concerned schools. The said appeal was
forwarded to AEO, NWA for appointing the petitioner. Copies
of the Appeal and Post Availability are attached as
Annexure- C&D.

4. That on the appeals of the petitioners, the AEO (NWA)
requested the respondent No.2 for allowing the AEO to
appoint the petitioneragainst the available post,Copy of the
letter is attached as Annexure-E.

»vz "

5 That after that letter of AEQ, the respondent No.2 kept mum
and further directions wafissued. Therefore, the petitioners
again made appeals for justice to the respondent No.& who
was kind enough and issued a clear direction to AEO for
appointment on the appeal but .respondent No.3 was not
takéngaction . on the said directives. Copy of Appeals are
attached as Annexure-F.

SR R -?';%»"!'f"!‘;.;_ e

e A

6. That no action was taken on the clear direction of the DE
FATA by the respondent No.3, then the respondent No.2
: again issued a clear direction to AEO on 1.4.2011 for
Doy T et appointment of petitioners. Copy -of the Appeal is attached
T as Annexure-G. o ]

WU TODAY

7. That recently the other candidates of the ‘same
advertisement and merit list filed a writ petition in this

ATTESA




august Court bearing no.2768/2011 decided on 20.12.2011.
The Hon‘able High Court was pleased to treat the writ
petition as appeal and set to the ACS FATA for decision

according to law ,rules , policy and merit within one month.
Thus the petitioners are also entitled to same relief under

‘the principles of consistency. Copy of the order sheet is

attached as Annexure — H. :

That despite of clear direction of the respondent No.2, the
respondent No.3 is not willing to comply with the directions
of respondent No.2 due to which the petitioners ha%®
continuously been suffering. Thus, having no other -
alternated remedy, the petitioner comes to this august Court
on the following grounds amongst the others:

GROUNDS;

Ay

B)

©)

D)

E)

That not complying with the directions of respondent No.2
by respondent No.3 causes to kept deprive the petitioners
from the legal rights are against the norms of justice, equity -

. and fair play.

That though the petitioners are having merit position and
the respondent Ho.2 has also issued directions for the.
appointment of the petitionersbut the respondent No.3 is not
willing to give due rights to the petitioner thus the in-action
of the respondent No.3 is arbitrary and without lawful
authority.

That the respondent No.3 is not performing his duty which
he required under the law to do; due to which the valuable
rights of the petitioners are suffering a lot.

That due to illegal and uniawful B?éé‘b%'ﬁ of the respondent .
No.3, the petitioners have been kept deprived from their
value rights of appointment because the- petitioners are not
only on the merit but the post“ﬁ"also available. "

That the petitioners have not been treated according to law, -
- and rules. ’ :




- 1. Constitution of Pakistan 1973.

F) That the in-action and attitude of the respondent No.3 is
against the spirit of Article-4, 25, 27 of the Constitution.

G) That the petitionérs seek permission to advance other
grounds and proofs at the time of hearing..

It is, therefore, most humbly prayed that on acceptance of
this Writ Petition, the in-action and not appointing the
petitioners may be declared as illegal, unlawful, without
lawful’ authority and against the norms of justice. The
respondents may further please be directed to issue the
appointment order (from 04.05.2009) of the petitioner
- being on merit and post #£-also available. Any other
remedy which this agugust Court deems appropriate and
not specifically for, may also be awarded in favour
of petitioner. : -

Petitioners
U&Af’/
Ihsanullah & Others.

( M. ASIF YOUSAFZAL )
Advocate Peshawar.

Through:

NOTE:

Itis verlﬁed that no other similar Writ Petition has been filed between the
same parties earlier in this august Court.

Al

DEPONENT

LIST OF BOOKS

2. Any other laws as per needs.
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BEFORE THE PESHAWAR HIGH COURT, PESHAWAR. % |

Writ Petition No.__ - /2012,

Thsanullah & Others. V/S ACS (FATA) & Others;

...............................

ADDRESSES OF THE PARTIES

PETITIONERS |

1. Mr. Ihsanullah S/O Khanawal Shah,
Presently R/O Khan Town, H.NO-1,
Warsak Road, Peshawar.

2. Mr. Ishaq S/O Mursal Khan,
Presently R/O, Darmangi Garden,
Warsak_Road, Peshawar.

3. Mr. Qismatullah S/o Abdur Rehman,
- Khuhal Bagh, Warsak Road, Peshawar.

4. Qari Huzoor S/O Rasul Sadig, mad S/O Sher Ayub,
- Presently R/O Kabayan Canal Road,
Warsak Road, Peshawar.

RESPONDENTS

1. The Additional Chief Secretary (FATA), Government of Khyber
~Pakhtunkhwa, FATA, Secretariat, Warsak Road, Peshawar.

2. The Director of Education, FATA, FATA Secretariat, Warsak Road,
Peshawar. '

3. The Agency Education Officer, North Waziristan Agency, (N.W.A).

¢ J i/
Petitioners
Ihsanullah & Others

Through: g ) | | :
(M. ASIF éOUSAFZAI ) )

E DVsAdvoc:ate Peshawar.




BEFORE THE PESHAWAR HIGH COURT, PESHAWAR.

Writ Petition No._~____ /2012
AFFIDAVIT

I, Muhammad Asif Yousafza:, Advocate High Court, Peshawar on
instructions and on behalf of petitioner, do hereby solemnly affirm and
declare that the contents of the Writ Petition are true and correct to the

best of my knowledge and belief.

" DEPONENT

POV N : . '
2 . ¢
. RERER T " . _ .

///ff ( M. ASIF YOUSAFZAL ) -

Advocate Peshawar.

Ihsanuilah & Others. V/S ACS (FATA) & Others.
|
|
|
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Serial No. of | Date of Order of b
Order of Proceedings }
Proceedings i
1 2 /
ORDER
08.05.2012

Present:  Mr. Muhammad Asif Yousafzai, Adv:.,
for Thsanullah etc., petitioners.

BhkwRw

ATTAULLAH KHAN, J.-lhsanullah etc.,

petitioners hérein,'through the instant "petition, have
asked for the issuance of an approiariate writ declé}ing
that the act of respondent No.3 by not appoinﬁng them
as Qari / T.T.,.being nullity in the eye of law is of no
effect whatever. They have also asked for the issuance
of an appropriate d.irecting' the respondents to issue
-their appointment orders with effect from 04.05.2009

‘being on merit.

2. We have gone through the available record
carefully and considered the submissions made By the

learned counsel for the petitioners.

3.  The learned counsel for the petltloners at the

1 very outset requested that he would be satlsﬁed 1f this:

ESHAWAR HIGH COURT, PESHAWAR® &

PRI
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Court treats the instant petition as a repllesentation anci
sends it to the concerned authority for disposal in
_acéordance with law. In this view of the matter, we
while disposing of this writ petition, treat it as a
representation and dfrect the office to send it to the
Additional Chief Secretary (FATA) Peshawar for
decision in accordance with law, rules, policy and
merits within a month. This writ petition, thus, stands
disposéd of. _However, the ~petitioners. would be at
liberty to approach this Court through a fresh petition,
if their grievance is not redressed.

Announced.
08. 05. 2012
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Fro_m:‘ B - | ;
The Enquiry Committee ‘
. AEQ Office Miran Shah.
"~ To: ’ :

North Waziristan Miran Shah.

SUBJECT: ENQUIRY REPORT.

‘Mcmo:.

- _ the under51gned Scrutnized check the documents and determined

The Agency Education Officer St

Kindly refer your order dated 20/03/2014 and to state that we
the merit

of the candidates recorded there in and the applicants in the writk petation

- No. 2768/2011, 568/2012 and 46/2011 and found that they
appomtment as required in the appllcanom The Court decisio
. honoured in favour of the above mentioned write petationers.

%

. 1= Mr. Umer Niaz Khan Supdt Chairman . o

deserved -
1 may be

2~ Taj Muhammad AAEOQ Membér ' 4/ /7/ / ,.f, .

3- Sadiq Ali AAEO - Member

[V




OFFICE OF THE AGENCY EDUCATION OFFICER N.W. AGENCY MIRANSHAH
AF’POINTMENT ‘ £ _ @&

In the light of Peshawar High Court Peshawar, decision vide Writ Petition

No. 2768/2011 dated 20/12/2011 and W.P No. 568-P/2012 dated 8/5/2012 and Dircctor
Education FATA K.P.K Peshawar order direction dated 16/12/2013 and dated
11/2/2014. Mr: [hsanullah S/0 Khanawal Shah is hereby appointed against the vacant

TT post at GPS Raji Kot in BPS-14 at Rs: (8000-610-26300) Per Month plus usual

allowances as admissible under the rules with %dcdﬁmu ‘1-:-'07 in the interest of Justice

/Public Service.

1. His appointment is made on Temporary basis and is liable to terminate at any time without any
-notice. If he wish to resign from his post he should give One month prior notice or forfeit One
month pay in licu thercof.
He should bring his medical certificates from Medical Superintendent AHQ Hospital MRN

If he fail to assume his charge within 15 days, his order shall be treated as cancelled.
g \

Lol

He should be handed over charge if he is not less than 18years and above than 33 years of age.

His original qualification date of Birth and Domicile certificate should be checked and be placed on

W

the record.
6. His service will be terminated if he found absent for four days continuously from thie date of taking
over charge. ‘ -

7. He will be terminated if his certificates found fake/bogus and tempered.

n
L
- Agency Educatlon Officer
North Waziristan Agency

Fands:- No. /7% ‘ﬂa /Appointment/ TT /AF.O/MRN Dated 2 /.3 noid.
Copy To:- :
1. The honorable Registrar Peshawar High Court Peshaw:r w/r to writ petition
No0.2768/2011 and W.P No. 568-P2012. .
The Director of Education (FATA) KPK Peshawarw/r to his direétion dated 5/12/2013 .
The Political Agent NWA Miranshah. )
. The Agency Accounts Officer Miranshah.
AAEQ Concerned.
Candidate concerned.

LRV PR

Ageficy E catjon Officer
fan Agency
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OFFICE OF THE AGENCY EDUCATION OFFICER NW AGENCY MIRANSHAH

Termination Order

e

As pm 1«.pmt of AAEO mqlg the following Qari / 171" Teacher are hcuby terminated due to non; .

avaﬂabﬂlty of Posts Hence this office is not in thc position to honour the court decision due to:,

above menmoned reason.

S. No.

o

el AR A o e

[ S
N o= O

Ends: No. /?5$'7J /Termination / T'f/Qati/AEO/MIRN

Copy to:

1.
2.

Ashraf AL TT €PN

€

- Name

‘Musharaf Khan TT

Rashid Ullah S/0 Peshawar Khan TT
Ishaque T'T o
Qari Kabir

Qari Huzur  ° )
Thsan Ullah TT - t
Islam Muhammad TT i
Nek Muhammad‘TT i
Qismat Ullah TT "
Rashid Ullah S/o Ahmad Khan':

~ Sanbal Laila Gul 'I'T'

e
ERSN

:i.

3. AAEO Concerned. [ER i

4. Candidate Concerned.
DR W

Name of School

GGPDPS Shahbaz Kot
GGPS ZarJanan Kot

GGPS Zabardast

Kot

+*GGPS Pipali Pekat
GHS Muhammad Khel

GMS Ghazilama
GPS Raji Kot -

GPS Zarjanan Kot
GPS Khunam Shah Kot

GPS Spin Khur Bura Khel

GPS Ghulam Khan

GGPS Noor Kha

n Kot

/\guu‘y E

¢

N T
/ Taer

Dated:, ¢~ 150/4

The Director Education (l ATA) KPK Peshawar. The Political Agent NWA Mm’mx]nlﬁ
The Agency Account Officer Miranshah.

ﬁ/ "‘“\"

/ d tibn Officer :
~~"" North Wazérﬁdrwpy -
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)

50 8/ jAEo/INA/HRH Bated 20 /onlzmt;. ,'

/

Yoor )
L _ The Agency Education officer
o R North Waziristan Bgency. g

The Director of Bdncation
mm m Peshawar.

Vacant Post.

‘Bubjecti-

(VR O

nef.xAseistant Director (Mr. Laiq Zhan) P&D

Directorate
4. )

he per report of Assistant Agenny Eduocation
‘rogarding vecsnt Peoats of P.S.T(PTC) in N.W.Agenoy is
further nacesaary action as demanded by tha Community
'(List of 14posts attached).

orn cers
ent foxr 'l
chool Teachers.

ion officer
B

i — o

M enox
, .1of Bducatiﬁn ‘FPATA Peshawar MemoiNO.14408 dated 28.4,201

i
\
]
i
1
i
i .
i B
i
v
\

|
]
o
ancy. l :
'
|
f




HE AGENCY EDUCATION OFFICER,
NWA, MIRAN SHAH.

From: The Agency Educaiion Officer,

S NWA, Miranshah
To.. :
il The Director Education FATA,

A KPK, Peshawar. :

)

Subject: - - Implementation of Court-Decision Bearing Appeal

‘ b N0.1316/2011 Ahmad Oadar V/S Agency Fducation Officer,
Gt NWA Miran Shah ' :
Memo: S

L L . R . X '
Kindly refer 10 your letie No0.20093: dated 1171172013 and to state that

“thisie is no vacant post 10 comply with the ordur/judgment ol the flon'ble

Service Tribunal, KPK Peshawar passed in respect of Ahmad Qadar, PTC

‘arid others on dated 15.5.2012.

PR .

‘Report is submitted for your kind perusal please. s

,’M/-";?’{"' ,//\‘f/;/

_Z~NORTH V/AZIRISTAN AGENCY

Dated ;;_@_:L&____;’ZOIZ\.

~# o Copy to:

" Ppolitical Ageni. NWA, Miran Shah, for information.

T , - e

.
P10
3] .
N .
s

G : Agency Education Officer,
He : NWA, Miran Shah.

SR 1 - .

.
B o T YU S

- 9 @/

VONs s '
AGENCY-CZUCATION OFFICER |
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VAKALATNAMA

IN THE COURT OF /<.,

ﬁffé&w _ oF2014

(APPELLANT) &

JMSantii sy (PLAINTIFF)
A T (PETITIONER)
* VERSUS
. B - (RESPONDENT) -
/) <A Fo7h. (DEFENDANT)

e (L tzn MLah

Do hereby appoint and constitute NOOR MO%-AMMAD

KHATTAK, Advocate, Peshawar to appear, plead, act,

compromise, withdraw or refer t0 arbitration for nie/us as

my/our Counsel/Advocate in the above noted -matter, -

without any liability for his default and with the authority to .

e‘hgage/appoint any other Advocate Counsel on my/our cost. .

I/we authorize the said Advocate to-deposit, withdraw and |
réceive on my/our behalf all sums and amounts payable or o
depOSited on my/oul account in the above noted matter -

Dated. 26 /2 7 /2014

e/
CLIENT

ACJEPTED SRR
NOOR MOHAMMAD KHATTAK
£ (ADVOCATE)

\

OFFICE:
Room No.1, Upper Floor,

Islamia Club Building, Khyber Bazar

Peshawar City.

Phone: 091-2211391 = ' .

Mobile No.0345-9383141
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BEFORE THE KHYBER PQKHTUNKHWA SERVICE TRIB_UNAL PESHAWAR
_Appeal No: 1264/2014 A )
[hsanullah ....................... SOTT PP e e s s Appellant.
R VERSUS |
| 1. The Additional Chief Secretary FATA Secretariat, Warsak Road, Peshawar:
2. The Director Education FATA, FATA Secretariat, Peshawar.
3. The Agency Education Officer, North Waziristan Agency ... ............. Respondents.

- Para-wise comments on behalf of respondent No: 2 & 3.
Respectfully Sheweth: -
Preliminary Objection

Thaf the appéllant has got no cause of action to file the instant appeal.

That the appellant has not come to this Honorable Tribunal with clean hands.
That the appellant has concealed material facts from this Honorable Tribunal.

" That the appellant is estopped by his own conduct to bring the present appeal.
That the appeal is bad due to mis-joinder and non-joinder of necessary parties.

I O

That the appeal is barred by law -and no departmental appeal is made to the competent
authority against the impugned order. Hence not maintainable under Section-4 of
Service Tribunal Act. '

On Facts: . ' ’

1. Subject to proof.

2. Incorrect. The writ petition earlier filed by the petitioner/appellant clearly showed that

they pray before the honorable court for issuance of writ to direct the respondent i.e.

' Agéncy Education Officer for appointment against project communal TT post, so it is

incorrect, that they had file the same petition for permanent TT post. (Coby of writ
petition already attached as Annexure (A) by appellant. '

3. The committee so constituted has wrongly/mistakenly implemented court directions
dated 24.02.2011. As the honorable court has dlrected to dlspose of the case of the
petitioners as per law/pollcy, (copy already attached as Annexure-B by appellant).
Whereas committee has altogether ignored the fact, that appellant had filed their case
for appointment against Project TT posts, which was not advertised, nor applications -
were called from the appellants, and furthermore, no merit record have been shown by
the committee from which it can be inferred that they were entitled for appoihtment

4. Incorrect. The appointment orders were issued without due course of law/policy, as

- direct inductions without any advertisement/merit and policy is liable to be
cancelled/withdrawn. Furthermore, the appellant appointment were made without taking
into consideration the availability of vacant posts, therefore, respondent department
legally interfered and rectlf ed the matter as was required.

5. Incorrect. The cancellatnon/wuthdrawn order dated 20.05.2014 is legal, as under the law,
the competent authonty where can make an order also can rescind an order under the

jaw.

6. The competent authonty cancelled/wnhdrawn the appointment order of the appellant
belng repugnant to rules/policy.




Grounds:

7) A. Incorrect. That the impugned order dated’20.05.2014 is in accordance with law/policy.
B. Incorrect. Respondents have acted according to law/bolicy, as the appellant was wrongly -
" appointed, therefore, their appointment was liable to the struck down under the law.
~ C. Incorrect. The show cause notice is usuélly issued in absentees cases, whereas case of
the appellant was of serious nature being a loss to national exchequer, because there
were no available vécant posts on which appellant were appointed which was a sheer
vnolatlon of law/policy. Further an |Ilegal act can not create a right. R
D. !ncorrect The appellant were properly informed to submit their initial appointment and
service book which they did not so provide, and it is clearly showed on their part that
they were quiet known the fact of their illegal appointment.
E. Incorrect. The rule of locus poenitentiae is not applicable in an illegal rules. |
. Incorrect. Hence denied. '

of arguments.

In light of the above facts it is humbly requested to please dismiss the appeal with cost

throughout
o , - A,W\_,an
- 4—"
" Respondent No. 2. o (2_9., Director Education FATA.
. . s
. Respondent No. 3. ~, Agency’Education Officer,
IR S /aﬂwrth Wazisistan Agency.

AFFIDAVIT

We the above respondents do hereby declare and affirm that the abo&e comments

are true and correct to the best of our Knowledge and belief and nothing has been concealed
. from this Honorable Tribunal. ‘

Respondent No. 2. @\, Director Education FATA.
Respondent No. 3. o o Agen catién‘_(')fficer,

|
|
|
|
|
F
-~ 7 G. The respondents also seek permission to advance other grounds and proofs at the time
North Wazisistan Agency.

e




~ L e

.+~ BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
B . . PESHAWAR

* APPEAL No.12_64/2014'
" IHSANULLAH VS " A.C.SFATA

REJOINDER ON BEHALF.'(_)F APPELLANT IN RESPONSE
TO THE REPLY SUBMITTED BY THE RESPONDENTS

R/SHEWETH: |
Preliminary Objections:
From 1 to 6: '

All the preliminary objections raised by the respondents
are incorrect, baseless and not in accordance with law and
rules rather the respondents are estopped due to their own
conduct to raise any objection at this stage of the appeal.

. ONFACTS:
(170 6):

1-  Admitted correct by the respondents hence need no
- comments.

2-  Incorrect and not replied accordingly. That the appéllant
filed @ writ petition No. 2767/2011 in the Hon'ble  Peshawar
o+ = High Court Peshawar for appointment on the post of
T Theology Teacher. That the Hon'ble Peshawar High Court
- Peshawar ‘while disposing the writ petition of the appellant
directed the respondents . to disposed of the
- représentation/application of the appellant with in a month
time strictly on merit and in accordance with rules and policy
of the government on the sub;ect vide ]udgment dated 20-
12-2011.
!
!
!
|

3-  Incorrect and not replied accordingly. That on the direction.
. of Hon'ble Peshawar High Court Peshawar, respondent No.3
. (Agency Education Officer) constituted a committee to
check/scrutinized the documents and determined the
merit/rights of the appellant. That the committee strongly
recommended the appellant for appointment on the post of

T.T vide dated 26-03-2014.

. 4-  Incorrect and not replied accordingly. That on the direction
of Hon'ble Peshawar High Court Peshawar, respondent No.3
(Agency Education Officer) and recommendation of
respondent No.2, respondent No.3 issued appointment order
of the appellant as TT vide order dated 12-05-2014. That
accordingly the appellant took over the charge of his post




- vide dated 12-05- 2014 That the respondent Department
has falsely stated the non avallabrlrty of vacancies.

- 5 Incorrect and not replied accordingly. That respondent No.3
 vide order dated 16-06-2014 withdrawn the appointment |
order of the appellant without any reason/justification. That
Directorate of Education FATA Peshawar already directed the
respondent No.3 to re-appoint the community = School
Teachers as per policy vide dated 16-06-2014.
6- Incorrect and not replied accordingly hence denied.
GROUNDS:

- (Ato E);

All the grounds of main appeal are correct and in
accordance with law and prevailing rules and that of the
réspondent are incorrect, baseless and not in accordance with
law and Rules hence denied. That the impugned order dated
16-06-2014 issued by the respondents are against the law,

- facts, norms of natural justice and materials on the record

"~ hence not tenable and liable to be set aside. That no show

cause notice and chance of personnel hearing/defense has

* been given to the appellant. That the impugned order dated

16-06-2014 has been issued by the respondents in violation of
the principle of Locus Poenitentiae. That the respondent
Department acted in arbitrary and malafide manner while
issuing the impugned order dated 16-06- 2014 against the
appellant. o

- It is therefore most humbly prayed that on acceptance of |
this rejoinder the appeal of the appellant may be accepted in
favor of the appellant.
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