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Appellant in person, M/S Saleem Shah, Supdt and Kefayat

- Ullah, lAdmm Ofﬁcer alongw1th Mr. Z1aullah GP for respondents
: present Written reply submitted. Copy handed over to the appellant.

To conlrle up for rejdlnder and final heanng on 17.08. 2016

7.08.2016

=

Counsel for the appcellant, M/S Kifayatullah, A.O and Gul

Nawaz, Assistant alongwith Additional AG for respondents
present. Rejoinder not submitted and requested for further time
o file rejoinder. chucst aeccptcd To come up 101 10 joinder

and arguments on 2, ...7 —~/f.. belou D.B3.

e il LR

e

: Appellant jwith' counsel, M/S Kifayatullah, Admin Officer and

Saleern Shah, |Superintendent alongw1th Mr. Muhammad Jan,
Government Pleader for. the respondents present. Arguments heard and’

record perused.

Vide our detailed judgment of today in connected Service Appeal
No. 370/201§ titled “Muhammad : ‘Pervez-vs- Government of Khyber
Pakhtunkhwa through Chief Secretary, Civil Secretarlat Peshawar and

other ’, this appeal is also dlsposed of as per detailed judgment. Parties

are left to bear the1r own costs. File be consigned to the regdrd Yoo

ANNOUNCED
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Counsel for.the appellant present. Learned counsel for

the appellant argued that the appellant was serving as v bidy
Engineer whcn bLnblLCl to enquiry on the allcgcmons of certam ,
{inancial nrcguhuhcs made in repair of ADP schemes and vide
impugned order dated 08.11.2011 appellant compulsorily retired
from service with ' directions of recoveries -where—agaiﬁst
appellant approach this Tribunal and vide judgment dated
11.09.2015 in service appeal No. 406/2012, - this Tribunal
directed the appellate authority to decide the: departmental
appeal of the appellant in accordance * with law. That vide
impugned order dated 10.3.2016, the eip'pclla{e authdrity has
malplamcd the f'mdmgs of the cnqulry committee and hence the

-

instant service appeal on 06.04.2016.

A That thc enqulry was not conducted in the prcscrlbcd
manner and opportumty of personal hearing was not afforded 10
the appellant. That the allegations were not substantiated in the
enquiry and no oppértunity of cross-examination extended to the

appcliant.

Points urged need consideration. Admit. Subject to
deposit of security and process fee within 10 days, notices be

" issued to the respondents for written - reply/comments for

01.06.2016 before S.B.
Chzj’ man .

Appellant with counsel and Mr. Saleem Shah,
Supdt. and Kifayatullah, Admn. Officer for the rcspoﬁdcms
present. Requested for adjournment. To come up for written

- reply/comments on 01.07.2016 before S.13.

Chairman
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR '

Service Appeal No 5 ]:5 /2016
Sayed Iftikhar Hussain
Versus
The Govt. of KPK and Others
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

‘A Service Appeal No. 5?3 /2016

.97 Provinms
torvics Tvﬁmnal

Sayed Iftikhar Hussain, Giary M . ﬁ*&/ a /é
Ex-Sub Engineer Highway Division, ®ated. 202
R/0 Zeran Qubadshah Khel,
Parachinar, Kurram Agency.
.................. Appellant

Versus

1. The Govt. of Khyber Pakhtunkhwa,
Through Chief Secretary,
Civil Secretariat, Peshawar.

2. The Secretary,
To Govt. of Khyber Pakhtunkhwa,
Communication and Works Department,
Civil Secretariat, Peshawar.

3. Additional Chief Secretary FATA,
FATA Secretariat,
Warsak Road, Peshawar.
............ Respondents

SERVICE APPEAL UNDER SECTION-4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNALS ACT, 1974 AGAINST THE
IMPUGNED ORDER DATED 10703/2016, WHEREBY THE MAJOR
PENALTY OF COMPULSORY RETIRMENT AND RECOVERY OF
RS.9,27,840/- REMAINED INTACT. |

May it please this Honorable Court

1. That while serving as Sub Engineer in the ofﬁce of XEN nghwav

Division Kurram Agency, appellant was served with a Charge Sheet

N and Statement of allegations dated 08/01/2011 alleging therein that
?Q e irregularities have been committed in the Kirman-Sikaram Road and

=¢, Surpakh to Star Patti Road when appellant was posted as Sub
VI Engineer Highways Division Kurram Agency.

- (Copy of Covering letter, Charge Sheet and Statement of allegations is annex “4”)
2. That subsequently an irregular enquiry was conducted by the Enquiry

Committee by issuing a questionnaire to the appellant which was
duly answered vide reply to the questionnaire and after which the so




called Enquiry Report was submitted to the competent authority on
02/04/2011 and subsequently much after the statutory period vide
letter dated 02/06/2011 an addition was also made to the
recommendations of the Enquiry Report ibid.

(Copy of the Questionnaire is annexure “B”)
(Reply to questionnaire is annexure “C”)

(Enquiry report dated 02/04/2011 is annexure “D”’)
(Recommendation of enquiry report dated 02/06/2011is annexure “E”)

‘3. That the final Show Cause Notice was served upon the Appellant
vide letter dated 09/06/2011 wherein Major Penalty of compulsory
retirement besides recovery of RS.9,27,840/- was proposed against
the appellant to which he once again submitted a comprehensive
reply thereby clarifying the entire position to the competent authority
and denied the charges leveled against him.

(Final Show Cause Notice is annexure “F”)
(Reply to the Final Show Cause is annexure “G”)

4. That without considering the reply of the appellant, the impugned

order No.SOE/C&WD/8-21/2010 dated the Peshawar 12/01/2012

] was passed whereby major penalty of compulsory retirement besides
| recovery of RS.9, 27,840/- were imposed upon the appellant.

(Impugned order dated 12/01/2012 is annexure “H")

;~ . 5. l'l“hat being aggrieved by the impugned order ibid, appellant preferred .
| a departmental appeal to the appellate authority on 20/01/2012 who
referred the matter to the Chief Engineer (FATA) Works & Services
Department, who called for the Report of the Executive Engineer
concerned who submitted his report back vide letter dated
07/03/2012 wherein the actual position was explained “ that
structural works including retaining walls and removal of slips on both the
roads were found completed and intact and at the moment no road slips.
were found. In short whatsoever been paid to the contractor under the
AMO&R 2008-2009 AND 2009-2010 was found on the spot and even
after lapse of more than three years, no slip was found and no
pulverization of the structural work was observed. The roads were found
neat and clean’ but in spite of the same the appeal was rejected and
communicated vide letter dated 11/05/2012. ;

]

(Departmental Appeal dated 20/01/2012 is annexure “I”’)
(Report of Executive Engineer is annexure “J”)
(Appeal rejected dated 11/05/2012 is annexure “K”)
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6. That then the appellant feeling aggrieved knocked the door of this
Honorable Tribunal by way of Service Appeal No. 604 of 2012 under
Section-10 of The Khyber Pakhtunkhwa Removal from Service
(Special Powers) Ordinance, 2000 Read with Section-4 of the Khyber
Pakhtunkhwa Service Tribunals Act, 1974.

(Copy of the Service Appeal No.604/2012 is annexure “L”)

7. That this Honorable Tribunal was kind enough to remand the above
mentioned service appeal on 11/09/2015 to the appellate authority
with directions to examine the case in its entirety and to decide the
appeal strictly in accordance with rule 5 ibid. Furthermore the
appellate authority was also directed to decide the same within 60
days.

(Copy of the Judgment dated 11/09/2015 is annexure “M")

8. That the  Appellate Authority once again rejected the appeal of
appellant ritualistically vide its judgment and order dated 10.03.2016
(hereinafter referred to as the “impugned appellate decision” for
facility of reference) while ignoring altogether not only the judgment
and order of this Honorable Tribunal and shutting eyes from the
material available on record.

Hence this appeal inter-alia on the following grounds:-

Grounds:

A.  Because the Appellate authority was mandated not only by this
Honorable Tribunal but the law applicable to the matter that
the appeal must be decided fairly, objectively and in light of the
directions of this Honorable Tribunal but instead of applying
independent judicial mind, the Appellate authority has chosen
to remain mechanical and ritualistic. ‘

B.  Because the impugned appellate order is passed without any
legal or plausible justification and is therefore liable to be
reversed. '

C.  Because the impugned appellate decision is fraught with
partiality and is scant and scrimpy in material particulars.




D.  Because the impugned appellate decision is based on misreading
and non-reading of material available on record.

E.  Because the impugned appellate decision has ignored altogether
the report of the XEN dated 07.03.2012, deputed by the
Appellate Authority himself in previous round of litigation.

F.  Because in previous round, before this Honorable Tribunal,
Government has absolved the Appellant of Charge No. 2 in
view of the statement of Sr.G.P., yet the Appellate Authority
chose to repeat earlier decision mechanically and ritualistically.

G. Because even in the inquiry report, previously, the inquiry
officer has opined that nobody can determine the age of the
structure therefore charge No. 1 also becomes without basis or

- substantiation.

H.  Because so far as the charge No.3, is concerned, which has also
been resounded in the impugned order of the appellate
authority regarding slips, the same has not been supported by
the XEN deputed by the appellate authority itself.

I.  Because charges are vague in nature as the Appellant has not
been charged for any specific stretch or KM. He cannot be held
liable for the entire length of road but can only be made
answerable for the given stretch/reach/portion that was subject
matter of work done during his tenure.

J.  Because Respondents have not treated appellant in accordance
with law, rules and policy on subject and acted in violation of
Article 4 of the Constitution of Islamic Republic of Pakistan,
1973 and unlawfully issued the impugned orders, which are
unjust, unfair and hence not sustainable in the eyes of law.

K.  Because no regular enquiry, which is mandatory under Section-
5 of the Khyber Pakhtunkhwa Removal from Service (Special
Powers) Ordinance, 2000 was conducted into the allegations
leveled against the appellant. No statement was recorded in the
presence of the appellant nor any documentary eviderice was
collected in his presence nor was he provided any opportunity
of cross-examination, thus the entire proceedings of the enquiry
being violative of mandatory provision of law are void and
hence the impugned penalty is not sustainable on the eye of law
and liable to be set aside. Moreover, the Enquiry Report has
been submitted after 84 days, whereas under the law, the same
was to be completed within 25 days and even competent
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authority the same to be completed within the same statutory

period. ' S !

L.  Because since there was factual controversy involved in the
matter which necessitated the holding of a detailed regular
enquiry into the allegations without which the controversy
could not be resolved but unfortunately the regular enquiry was
deliberately omitted which was prejudicially affected the
appellant and as such has resulted in serious miscarriage of
justice. It is a settled law enunciated by the Apex Court that in
cases of factual controversies, regular enquiry 1s must otherwise
no penalty much less major could legally be imposed. Viewed
from this angle the impugned penalty is without lawful
authority and hence of no legal effect. |

M. Because the impugned order is against the principle of natural
justice in as much as appellant has not been afforded a
meaningful personal hearing by the Enquiry Committee. He
was also not provided the same opportunity by the competent
authority and by the appellate authority in spite of his repeated
requests. Thus the impugned order is against the principle of
natural justice and as such is not maintainable.

N.  Because the appellant has served the Department for quite a
long time during which period no complaint whatsoever has
ever been made against him from any quarter, thus appellant
has longstanding unblemished service record and keeping in
view the circumstances of the case the impugned penalty is
quite harsh, excessive and does not commensurate with his

guilt.

O.  Because the perusal of the Enquiry Report would reflect that the
same is not based upon any solid proof and evidence rather the
same has been upon surmises, conjectures and only suspicions
which, however, strongest they might be cannot take the place
of a proof. Moreover the Enquiry Committee has gone beyond
the scope of the charges contained in the Charge Sheet and the

= Statement of allegations and it is also a settled principle of law
that finding beyond the scope of Charge Sheet is nullity in the
eye of law in as much as the accused is to be informed about
the charges which he will be required to meet in advance.

P.  Because recommendation No.2 of the Enquiry Committee
provides that “Sub-Engineer has signed the M.B Book; therefore, it
cannot be proved that the site was not visited before the payments,”
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Thus the charge No.2 regarding the fudge payment to the
contractor without visiting the Roads has not been proved by
the Enquiry Committee but in spite of the same, the same
charge has been included in the Show Cause Notice as proved,
which signifies that the competent authority has neither gone
through the Enquiry Report nor applied his independent
judicious mind to the material on the record.

Q.  Because in the recommendation No. 1 the Enquiry Committee
has stated that “i is very difficult to differentiate between the old
structures with the new one after one and half years’ time and floods
affecting the structure.” Now the question arises that how the
charge can be said to have been proved when the Enquiry
Committee has categorically admitted that it was difficult to
differentiate between old structures and the new ones because
of the lapse of time and due to the impact of subsequent floods.
It appears that the Enquiry Committee has not visited the spot
but has prepared the Report while sitting at Peshawar.
Moreover, in the remaining part of the recommendations, the
Committee observed that “st seems that irregularities have been
made in payment” whereby ‘seems’ cannot take the place of
‘proves’.

R.  Because the Enquiry Committee has failed to pinpoint any
violation of rules, instructions and has not established any sort
of misappropriation of public money on the part of the
appellant. This particular charge is also beyond the scope of
Charge Sheet and Statement of allegations and is therefore, bad
-in the eye of law. No one can be penalized on the basis of
“seems, appears, etc”.

S.  Because Charge No.3 says that fudge payment of
Rs.27,83,520/- for removal of heavy slips was made but the
roads were found full of heavy slips. As per the Show Cause the
charges have been proved, which reflects that the competent
authority has blindly relied upon the ipse dixit of the Enquiry
Committee. As earlier submitted the Enquiry Committee has
never visited the spot for confirmation/verification, otherwise it
would have collected evidence of local witnesses in support of
the charge. Since there is no verbal and documentary evidence
to this effect therefore the charge has not been established.

T.  Because the Report of the Enquiry Committee is also clearly
belied by the letter of the incumbent Executive Engineer dated
14/01/2011 wherein he has confirmed that he has inspected all
those M&R works in Para Chamkain area of Central Kurram on
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30/12/2010 which were under enquiry and payments made thereon
during 2008-2009 and 2009-2010 and that the respective M&R
_contractor has completed all the works pointed out by the Enquiry
Committee in their report according to the standard specification
and payment made thereon during 2008-2009 and 2009-2010.
Thus this is a certificate to the fact that the charge was false and
the Government sustained no loss.

U.  Because even the appellate authority enquired into the actual
facts on the spot by referring the matter to the Chief Engineer
(FATA) who directed the Executive Engineer C&W Division
Battagram concerned for the needful who has réported back the
matter vide his letter dated 07/03/2012 and thus has elucidated
the correct position in the favor of the appellant but even then
strange enough that the appeal of the appellant has been
rejected. That the Appellate Authority(Chief Minister) has not
given any weight to the report of Executive Engineer

V.  Because the findings of the Enquiry Committee in Para-1 of the
observations are also the result of the going beyond the scope of
the Charge Sheet. The condition introduced by the Chief
Engineer is the creation of his own mind unconcerned with the
facts and not supported by any law and rules that same was
meant for black topped roads and cannot be applied to the
shingled roads which do not involve resurfacing. The release
letters say that the expenditure should be incurred judiciously
with consultation of the concerned Political Agent and the
appellant has followed it being meant for shingled roads
approved and decided by the Political Agent as is evident from
the list of roads approved Political Agent, thus no irregularity
has been committed.

W. Because the Competent Authority (Chief Minister) while re-

examining the appeal of the appellant has rejected the appeal
without following the requirements of rule-5 of the Khyber
Pakhtunkhwa Civil Servants (Appeal) Rules, 1986.

X.  Because the appellate authority was directed by the Honorable
Tribunal to decide the same within 60 days however it was
decided after almost 180 days which is glare violation of the
Court order. ’

Y.  Because the Appellant was not given chance of being heard by
the appellate authority in spite of request.
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Z.  Because after completlon of work on site traffic remained
flowing smoothly and no complamt has been made from public
in duration of .18 months since its opening till floods however
Suddenly after floods in the mid of 2010 roads were inspected
and reported to be full of slips.

AA. Because all the Executive Engineers were directed through a
letter dated 18/08/2010 to submit the report of damages
occurred during the ongoing flood catastrophe.

BB. Because none of the members of the enquiry Committee
bothered to visit the site in person and carry out the spot
inspection to verify the facts on grounds.

CC. Because appellant will raise other grounds at the time of
arguments with the prior permission of the Court.

~ instant appeal, the impugned order of the appellate authority
dated 10/03/2016 as well the impugned orders dated
12/01/2012 and 11/05/2012 may graciously be set aside and
appellant be reinstated into service with all back benefits.

Any other relief not specifically asked for may also be granted
to the appellant if deemed fit, just and appropriate.

App% Hus e

Through

Advotate Supreme Cou;t

of Paklstan *,D

H Bilal Khan 2/

It is therefore most humbly prayed that on acceptance of the
&

) Zarshad Khan
3} | | Advocate, Peshawar.

Dated: 8% /03/2016




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

Service Appeal No . /2016 .
Sayed Iftikhar Hussain

Versus

The Govt. of KPK and Others
AFFIDAVIT

I, SAYED IFTIKHAR HUSSAIN, Ex-Sub Engineer Highway Division, R/0
Zeran Qubadshah Khel, Parachinar, Kurram Agency do herby solemnly
declare that the accompanying Appela is true and correct to the best of my

Knowledge and belief and nothing has been concealed from this Honorable
Tribunal. : | |




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

Servxce AppealNo____ /2016
- Sayed Iftikhar Hussain
Versus |

The Govt. of KPK and dthers

ADDRESSES OF PARTIES

Appellan

Sayed Iftikhar Hussain, Ex-Sub Engineer nghway Division, R/0 Zeran
Qubadshah Khel, Parachinar, Kurram Agency

Respondents

1. The Govt. of Khyber Pakhtunkhwa,
Through Chief Secretary,
Civil Secretariat, Peshawar.

2. The Secretary,
To Govt. of Khyber Pakhtunkhwa,
- Communication and Works Department,
~ Civil Secretariat, Peshawar.

3. Additional Chief Secretary FATA,
FATA Secretariat,
Warsak Road, Peshawar.
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GOVERNMENT OF KHYBER PAKHTUNKHWA
COMMUNICATION & WORKS DEPARTMENT _
o J e
No.D(P&M)C&W/1-31/2010 C .
Dated Peshawar the, 27/01/2011
To : :
VY Iftikhar Hussain t
Sub Engineer ' .
0/0 Highway Division !
Kurram Agency
Subject: MIS-APPROPRIATION IN PUBLIC EX-CHEQUER

Enclose please find herewith copies of the Charge Sheet and Statement of Allegations

: duly signed by the co

positively,

DA/As above

mpetent éuthority and submit your written defence within seven {7) days time

(INQUIRY OFFICER)

Copy to the:

c | . " . . ' -
ENGR. ZARIFUL MANI QBPS-IS) _ . ENGR, SSAIN ‘

(PCS SG) PPHI, FR PESHAWAR o

DIRECTOR P&M

(INQUIRY CFFICER)

M Chief Engineer% (FATA) C&W Peshawar. He is requested to depute an officer to assist the inqu'iry
" committee and provide them all relevant record as required to the inguiry committee. :

2) Section Officer (Establishment), C&W Depa'rt'ment, Peshawar

.3) PS to Secretary C&W Department, Peshawar

‘ , i R By 2
. | . Ir " e
ENGR. ZARIFUL MAN! (BPS-18) ' £ '|é HUSSAIN

(PCS SG) PPHI, FR PESHAWAR

(INQUIRY OFFICER)

DIRECTOR P&M
{INQUIRY OFFICER)

i
|




- CHARGE SHEET

Whereas, |, Ghulam Dastgir, Chief Secretary, Khyber Pakhtunkhwa,
Charge you, Iftikhar Hussain, presently posted as Sub Engineer office of
XEN, Highway Division Kurram Agency as under:-

“That you while posted as Sub Engineer,. Highway Division Kurram
- ‘Agency, committed the following irregularities in the (i) Klrman Sikaram
Road and (i) Surpakh to Star Patti Road:

i.  You have made fudge payment amounting to Rs.23,86,863/- to the contractor
on old structures i.e. retaining walls, toe walls etc, on the above noted
schemes constructed in 2006-07 as an ADP scheme and none of the fresh
structures taken in MB were at site.

. You have made fudge payment out of AOM&R funds during 2009-10 to the
contractor but not visited these roads for verification/inspection and the
measurements have been supplied by the Munshi of the contractor,

iii. You have made fudge payment amounting to Rs. 27,83,520/- on removal of
heavy slips but all the roads were found full of heavy slips.

2. By reasons of the above, you appear to be guilty of misconduct
under section-3 of Khyber Pakhtunkhwa, Removal from service (Special
Powers) Ordinance, 2000 and have rendered yourself to all or any of the
penalties specified in the Section-3 of the Ordinance ibid.

3. You are therefore required to submit your written defence within
seven (7) days of the receipt- of this charge sheet to the Inquiry
Officer/Committee, as the case may be.

4. Your written defence, if any, should reach the Inquiry Officer/
Committee within specified period, failing which it shall be presumed that

you have no defence to put in and in that case exparte action shall follow
against you.

5. A statement of Allegations is enclosed.
Ve L’_
o/

(Ghul m Dastgir)
Chief/ Secretary
Khyber Pakhtunkhwa

/0172011

%




-Crdinance, 2000:-

_iii. He has made fudge payment amounling to Rs.27,83, 520/-

2 For the ;|>urpose of scrutinizing the

DISCIPLINARY ACTION

I, Ghulam Dastgir, Chief Secretary, Khyber Pakhtunkhwa, as competent
authority, am ofithe opinion that .l‘f_tikhar Hussain, presently Sub Engineer office of
XEN Highway Division Kur_ram Agency-; has rendered himself liable to be
proceeded against as he committed the following acts/omission within the
inaaning of Section-3 of the NWFP, Relmoval from Service (Spe-cial Powers) -

TATEMENT OF ALLEGATIONS

- STATEMENT OF ALLEGATES

“That he while posted as Sub Engmeer Highway Division Kurram Agency,

“committed the tollowmg irregularities in the (i) Kirman-Sikaram Road and’ (ii)

‘Surpakh to Star Patta Road:

i. He has made fudge payment amounting to Rs.23,86,863/- to the contractor

on old strucitures i.e. retaining walls, toe walls etc, on the above noted
schemes constructed in 2008-07 as an

structures taken in MB were at site.

ii. He has made fudge payment out of AOMS&R funds during 2009-10 to i~

contractor but not visited these roads for verification/inspection and the:
the Munshi of the contractor.

ADP scheme and none of the fresh

measurements have been supplied by
on removs' L
heavy shps but all the roads were found full of heavy slips. '

conduct of the said accused wiith

reference to the above allegations, an_Inquiry Commlttee con5|stmg of thn

following is constltuted under- Sectlon-o of the Ordinance:-

5"71’ Anhv L /ﬁb’fd//» A. rg/ ( pﬂﬂ RN
. i Hani T R ks

ii. !
!

1
accordance with the provisions of the

3. The lnqu1ry Committee shall, in
1e accused, record is

)
Ordinance provude reasonable opportumty of hearing toll
firdings and make within 25 days of receipt of this order, recommendations s

punishment or other ‘appropriate action agalnst the accused.

l .
4. The accused and a well conversant representatwe of the Department shall

join the proceed'ngs on the date time and place fixed by the Inquiry Commzttem

‘1 (Ghulam Dastgir)
Chief Secretary
Khyber Pakhtunkhwa

10172011
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| QUESTIONNAIRE
L T
Mr. Iftikhar Hussain, R
Sub Engineer, 0{0 Executive Engineer, -
Highway Division, Kurram Agency, i

Parachinar t, b ,

. i . N T 4 ) .
MIS-APPRPBIATION OF FUNDS Ol ACCOUNT’&!M&R FUNDS IN C&W DIVISION .
KURRAM AGENCY AT PARACHINAR -

TN
NS T

Your full Name and designation : ,

Your tenurejas. Sub Engineer O/0 &xecutive Engineer Highway Division Kurram Agency at
Parachinar (Given dates). - : R ' '
Have you supervised the AOM&R / repair works of the following two Nos. rozads during
vaur sty :-‘.f.%':&w Division KurranrAancy: - ' ‘

a.  Kirman - Sikaram Road
" b. Surpakh to Star Pattti Road o
4.  What natur1;e of works, you have executed, on the above mentioned roads and where?
5. How much payment, you have made to the contractors against their work done on these
2 Nos. road.:c.. And whether the works done at site have been measured by yourself?
. 6. Have you checked the quality of work done and how? - ,
W Have you prepared. the Cross-section of the slips/cutting before it’s removal and got
singed those from Executive Engineer, 5D0 and Contractors? .
8.  Are all therepair work execut_éd under your supervision on these roads still intact or
- damaged on{' mashed way by floods 2tc?’ | . ‘ o
9. Havelyoure‘leésed the security deposits of M&R works in question to their contractors? If

yes, when ylou have released the security? . . _
10. During execution of works, have any rasponsible officer inspected the said works? (Give §

names)
11. What was the estimated €os

12.  When these works were got technically sanctioned? : :
13. How much| total No. of bills, you have prepared for these M&R works in 2008-09 and

2009-10 and why you have splitted these in many parts? _ |
14, How muchltotal funds were released for these AOM&R works during 2008-09 and 2009- .

107,

t af theea works.and when their.estimatecsvere prapnind?

Your reply must reach to the enqui‘ry committee before 7'" March, 2011.

(ZARIFUL MANI)
{PCS SG) PPHI, -
ER Peshawar

‘ ,_ (ENGR. l‘nd:ku SSRiN)
DlRECTOlR(P&M)' , '

C&W Deptt, Peshawar

c.C. | |
s Chief Engineer, FA;;TA, C&W Department Peshawar
o Section Officer (Eéltab) C&W Department Peshawar
o PSto Secretary G?vt; of Khyber Pakhtunkhwa, Peshawar
L -

(ENGR. SHAHID HUSSAIN)
> _ DIRECTOR (P&M)

/y _ C&W Deptt, Peshawar ‘

(ZARIFULMANY)
(PCS SG) PPHI,

FR Peshawar

|
|
|
i
|
i
|
|




: ’To.. /\ M
"')__:j o “G\ eme Q
- The Director (P&M), " T .
C&W Department Peshawar. Y
Subject:- . MIS-APPROPRIATION OF FUNDS ON ACCOUNT OF M&R FUNDS IN
C7W DIVISION KURRAM AGENCY AT PARACHINAR. '
- . . - -
Reference:- Your letter No.Nil, dated Nil. -
. The requisite para-wise replies of respective-questionhairg aré submitted as
under:-
Para 4. Purticular of P
No. 2 |c!u ar of Para Reply
1 Full nante and ddesignation S. Iftikhar Hussain
2| Tenure as Sub Fngineer “From 12-05-2006 (F.N) to date
Supervision of AOM&R/ repair work of ! ' o o .
| 3 Sikaram road and Surpakh Yo Star Patti road. Yes, | have supervised the work at sites of roads.
| 1 i.Sikaram road
' Nature of work exec!uted in the respective two .(a) Structure won:k ‘C“F‘S‘“: of Retaining wall).
| 4 coads a b) kemaval of slips. .
| ‘ | il Surpakh to Star Patti Road.
! ! . As per Sikaram road.
) Pavme rlts"made 1. Sikaram road Rs.2390228/-
: 5 yments Her= 2. Surpakh Star Patti road Rs.2780155/-
(i) Measurement of work done at site | Yes, | have measured personally.
. . N ) Va. 2 y e 1 1, don
G Checking of Cuatity uf work done and how. es, 1h .Ye cl.'\eckod the quallty of work dene and
) : ] was satisfactory..
. Prerarztion of X-Se ction of slip and signing ,
v/ from SO/ XEN. ] Yes, | have do the needful.

|
Present position of work done at-presest.

. (a) The work done on Sikaraim road are partially
~ damaged during flood i 2009-10.
(b) The work done during (2009-10) on Surpakh
" Star Patti road are still itact.

i
Release of security.!

| have not proposed ihe release of security of work

-1 done on both roads.

Inspection of respective work by responsible
Officer.

“Yes,the same have been checked by Mr.

‘Mohammad Pervez as SDO.

-~

o ,
Estimates cost of wlork and date of
preparation estimate.

{a) The estimate of the respective wor K was as
under as per approved list by P.A Kurram
1. Sikaram road = Rs.2.00 (M)
2. Surpakh Star Pattiroad = Rs.2.500 (M)

(b)

=

In May 2009.
2. in Nov: 2009.

. |
Date of Technical Sanction of work

1. Sikaram road =6 Nos.(zoog-aq).

Nos of BiIIS»and.i‘cs.!split:ting.

2. Surpakh Star Patti road =7 Nos (2009-10)
And the splitting was according the nature of work
in various Kilometer/ reaches.

|

|
8 |
9

: 10

11
12
13
14

. . _
Release of funds fz;Lr AOM&R during {2008-09) .

Rs.15.901 (M) and Rs.16.938 (M) were réfeased
during the year 2008-09 and 2009-10 respectively

and {2009-10} fort;his works. ,

for AOM&R of roads in Kurram Agercy.

i it

SUB ENGINEER

» HIGHWAY DIVISION KURRAM




H N !NQU!RY REPOR . i B R . s
.’f' . H . N PRI & TR ,‘\: _{Tn -3

v/ ‘Subject:- MIS-APPROPRIATION IN PUBLIC EXCHEGUER R
- | ,

-

AWNERue

s

Co- |
- 4..""‘_' ;.A'AUTHORITY / ORDER iOF INQUIRY: Secretacy to Govt, n_f Khyber Pakhtunkhwa/Communication and Waorks
7 TDepartment, letter No. Secy: C&W Department letter No.SOE/CE&WD/8-21/2210, Dated 08.01.2011

Annexure-l). l
i

CHARGES: _
- L Engr. Muhammad Pervez in the capacity of Executive Engineer, Highway Division Kurram
Agencyland holding the charge of SDO Higliway Sub-Division Kurram Agency (now reverted as
Assistant Engineer BPS-17), and Engr. litikhar Hussaln, in the capacity of Sub-Engineer,
Highway Sub-Division Kurram Agency, have committed the irregularities in the
i Kirman-Sikaram Road and '

P i Surpakh to Star Patti Road
v : And made payment of Rs.23,86,863/- to the contractor on old structures i.e, retaining walls,

i ‘ toe walls etc, on the above noted schemes constructed In 2006-07 as ADP scheme and non of
| the fresh structures were taken in MB at site.

/ s 2. He alsolmade payment out of AOM&R funds during 2009-10 to the contractor but not visited
these roads for verification/inspection and the measurements have been supplied by the

Munshi: of the Contractor. .
3 Further,they made payment amounting to Rs.27,83,520/- on removal of heavy slips but all the

roads were found full of heavy slips.

BACKGROUND: . :
On the nomination of Political Agent Kurram,{Annexure-l), for the M&R warks {bridges/Roads)

]

&R of all roads during 2009-10 in Parachamkani area of Central Kurram” works were
Engineer, C&W Highway'Divisian Kurram at
d by the parties as Annexure-4 & 5, for the

in Central Kurram, “M
awarded to Mr. Muhammad Hayat, by the then Executive
parachinar, {Annexure:2 & 3} and two Nos. Agreements were signe

following:-

L AOMS&R work: SH: parachamkani area Central Kurram, 2008-09
i, SH: All Roads/Bridges in paramchamkani area (C.K), during 2009-10.
_ Accountant General Pakistan Revenue Sub. Office Peshawar through 2 confidential letter No.
WI\D(I‘)/CI‘WA-GO/ZOOQ-10/3634-35 dated 10-05-2010 and No. WAD(F)/CPWA—GO/2009-10/369'92 dated 01-
06-2010 whereby the (E:hief Engineer (FATA) W&S Department Peshawar was requested to Conduct an inquiry
in the case and take action against the persons at fault. Also Recover the amount Rs 10,581,004/- and Rs
3,178,389/- respecting lfrom the persons involved in the mis-appropriation. {Annexure- 4).
n linelwith the Accountant General (PR} Sub office Peshawar office letter No. mentioned
above, the Chief Engineer (FATA) office requested political Agent Kurram to conduct fact finding (Departrhental) i
inquiry at site physica!liy through Technical Committee Comprising Executive Engineer Building Division Kurram,
representative from rrigation and local Govt: Department or A.P.A and submit the report within 15 days. : -
The political Agent constituted an inquiry Committee Comprising Assistant Political Agent : 1
Central Kurram, Executivé Engineer Building Division Kurram and Executive Engineer Irrigation and tydle -
Kurram. The Committee Members visited the site for physical verification on 04-10-2010 (Ar_mexure-s). ) |
In light of recommendation, made by the inquiry Committee punitive action was
recommended vide pdlitical Agent Kurram letter No. 1072-78/Dev:/1riquiry/M&R/HighWay/ Kurram dated 08-
10-2010 {Annexure-6)! : '
On recommendation of the Political Agent Kurram / inquiry Committee, Draft sheet /
statement of Allegation, was submitted to Secretary (AOC) FATA Secretariat Peshawar vide Chief Engineer

(FATA) letter No. 539/;3/45-5 dated 25-10-2010 {Annexure-7}.

: : !
PROCEEDING OF lNQl;uRY: B .
The charge sheet and statenient of allepations served upon Devones] aduly signind by the

Competent authority ! (Annexure-8) with the direction to submit written defenses within seven (7) days time
(Annexure-9) and the same have been provided by the accused, (Annexure-10 & 11). S

on the request of the Inguiry Committee, {(Annexure-12 & 13) thy Executive C&W Division

Kurram at Parachinar}provided the relevant record 0 the inquiry committee (Annexuré-14). The accused were

called upon for appearing before the Inquiry Committee on 28.01.2011 & 17.02.2011 (Annexure-15 & 16) and

n. z was heard in the capacity of Executive Engineer, Kurram:

were heard in person, Engr. Muhammad' perve

Agency Parachinar an:d as a Sub-Divisional Officer Kurram Agency at parachinar. .
ed officer / officials and Divisional Accounts

Questionnaires were also served-upon the accus
Officers, Highway Div'jsion Kurram Agency, Mr. Abdur Rehman to furnish their replies by the March 2011, but

unfortunately no oneg could submit his reply to the questionnaire till date.

' i .
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. '\AJ‘»,OBS_ERVATIONS: i
;) f o . The fof]owiri:g documents supplied to the Committee provided énough ground 10 the Inguiry
St ; “cmmittee to prove the charges.
- i 1. - AOM&R fuxﬁds were released to the Executive Engineer, Highway Division Kurram {as
oA e ‘ Parachinar} iby the Chief Engineer (FATA) during 2008-09 & 2009-10 vide his letter Nos.:
- c i 565/BW-1/13(2008-09) dated 19-08-2008 .
; fi.  920/BW-1/13{2008-09) dated 12-02-2009
i . il 172/BW-1/13{2008-09) dated 12-05-2009
, : ' ., 317/8W-1/13{2009-10) dated 03-09-2009
A ' v 9347BW-I/ 13(2009-10) dated 27-01-2010

Vi.  1214/8W-/13(2009-10) dated 19-04-2010 -
In all the atl)ove release letters the Chief Engineer (FATA) has categorically stated that “No
funds shouid be spent on retaining walls, Dunga walls and Earth work”, whereas on the other
hand, -all the funds under inquiry have been spent on Retaining walls, Dunga wall. and

i Earthwork. |
i 2. The contrac:tor bills and technical sanctions have been splitted and deliberately restricted to
L total amoun;ts less than Rs 4.00 Million each just to hide the gross irregularity from the higher
authorities. | , : '
3. From the study of measurement books, it is noticed that so called slips were occurred and-

removed by, the contractor in long lengths in kilometers without any break of even a single
inch. This un;-natural phenomenon is quite interesting and as touching. Thisis a sufficient prool

of fudge measurement.
4. 1tis necessairy to prepare x-section for any cutting / slip removal works prior to its execution,

which should have been signed by all stakeholders. As after removal of any slips / cutting

waorks, its exfact measurement at site is impossible, without x-section. .
5. . In this specific case, the x-section of the slips / cutting of €arthwork were neither prepared nor

provided to the Inquiry Committee.

[ .
RECOMMENDATION i ) ‘ : -

Al snoetures with new one alter one and hall yeas
the stivictine, Towever, i that sreepulanities have been naade
ra 1 & 2 of above Observations, the payment to the contractor on’
d atall, and the accused could not present any proof of sanction to that
ommittee recommends ninor penalty for Mr. Mublammad Pervez ({in

SPO and Mr. Iftikhar Hussain Sub Engineer.

§ 1 in very diflicualt Iu'j ditferentinte hetween e
Ve andd Toods alieetng
puyment. As discussed in pa

- structure work was not allowe
effect, therefore the inquiry ¢

capacity of Executive Engineer,
2. The Sub Engineer has signed the MB Book, therefore it-cannot be proved that the site was not visited
before the payments. . '
3. As discussed in para 3 of the Observations, payments on slips show that every inch of it was full of slips

" which is rather improbable to happen. The Sub Engineer Ifhtikhar Hussain and SDO / Executive.
Engineer have pass:ed the bills, therefore directly involved in the scheme; hence the charge is proven
against Executive Engineer, SDO & Sub Engr. Therefore major penalty is recommended for Mr.
Muhammad ParvezI(Executive Engineer / SDO) and Mr. liftikhar Hussain (Sub Engineer). S

4. As discussed in pu;ru 1 & 2 ol the observations, authorization from the competent authority was
avoided by splitting the bills which is possible only with connivance of the Divisional Account Officer
Mr. Abdur Rehman% Moreover the account office was supposed to abide by the instructions containe_d
in the release letter but he failed to do so. Therefore the inquiry committee recommends that strict
disciplinary action b;e initiated against the Divisional Account Officer. ' '

5. HRacuny 27 03530/ g b rmnili. Jaore v/(’ roreginedl -
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S yARTANS N Wi
Engr. ZAIRFUL MAN! ' tngr. SHARID HUFSAIN
(PCS SG) PPHI, FR Peshawar,  Director Planning & Monitoring
i : Inquiry Offlcer

Inquiry Officer  {
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GOVRERTNMENT OF KHYBER PAKHTUNKHWA
COMMUNATION AND WORKS DEPARTMENT

No. D (P&M)/C&W/1-31/2011
Dated Peshawar the, 02, 04, 2011

To

" The Secretary,
, Govt of Khyber Pakhtunkhwa,
- T C&wW Dcpartment Peshawar,

Subject: MIS-AP.PQ RIATION IN PUBLIC EX-CHEQUER
. .—-———~————-—‘"'*~ 7z\ s
'  Please refer to your letter No. SOE/C&WD/S -21/2010,dated 08- 01-2011 and enclosed

piease find herewith lnqulriy report, regarding the subject matter, for favor of further necessary action

as desired please. ! S
DA. _ ‘ _ :
Inquiry Report . - ’//
' (ENGR.SH SIN)
DIRECTORP & M
i Inquiry Officer
‘ TRy
£ é BN
L4 %lq W J]
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e, T A , GOVERNMENT OF KHYBER PAKHTONKHWA .
: : - COMMUNICATION AND WORKS DEPARTMENT

No.D (P&M)/C&W//-_?]/ 2011
Dated Peshawar the, June 02, 2011

i . To
| Seclion Officer (ESTT)

|
B |
CL - E . - ) s L‘t{ Ce ’
Subject: MlS-APPROPRIAlON IN PUBLIC EX-CHEQUER. /Q/

With reference toiyour letter No: SOE/C&WD/8-21/2010, Dated: 27-04-2011, on the

subject cited above, Please read with the recommendations part of the inquiry report:
~ Atthe end of para (i) 1he following should be mciuded ’
|

"Both the officers are censured

At the end of para (m) of the recommendatwns the following s
ale or lo a lower stage in a time sc1lo L,

hould be included

“Major penally of reduction (oja lower post, grade or lime sc

should be accorded to Mr. Muhammad Parvez (Executive Engineer/ SDO) and Mr Iftikhar Hussain .

(Sub Engineer). ‘ .
* Atthe end of para (v) of the recommendations, the following should be added:

“Recovery of 27,83,520/- be r!nade from the accused in the following manner.

1) From Muhammad Pafvez (in capgcity of Executive Erig"m‘eer)- 927,840/

2) From ltikhar Hussain (In capaclty of Sub Engineer)-
3) Erom Muhémmad Parvez (As SDO)-

927,840/~
927.840/-—-
27.83,520/-

Total-

Enquiry Report s already submitted.

-
.

2
e TriaImant Yt | Eng S in
PCS (SG) Directot Plannin &Momtormg
inquiry Officer . o

Inqunry Officer

h/ s

Copyto: - G L ‘
1) Secretary 1o Govl ;f%yber Pakhtonkhwa C&W Deparlement Peshawar for information.




person or otherwise.

GOVT OF KHYBER PAKHTUNKHWA
COMMUNICATION & WORKS DEPARTMENT

Dated Peshawar, the July 09, 2011

Mr Iftikhar Hussain

Sub Engineer O/O XEN

Highway Division Kurram Agency
at Parahinar

Subject: MIS-APPROPRIATION IN. PUBLIC EX-CHEQUER

I am directed to refer to the subject noted above and to enclose herewith

two coples of the show cause Notice containing teritative major penalty of _

| “COMPULSORY RETIREMENT AND RECOVERY, OF Rs.9,27,840/-" alonqwrlh

inquiry report conducted by Lngr Shahid Hussam, St C&W Circle Kohal and
Zariful Mani, PPH!, FR Peshawar and to state that the 2"P copy of- the show
cause Notice may be returned to this Department after havung sngned as a token

of receipt immediately.

2. You are directed to sub;mit your reply, if any, wi_thir\ 7 days of the delivery
of this lcttcr otherwise, it wull be prcsumcd that you have nothing to put in your

defence and ex- party action Wlll follow.

3. vou are further directed to intimate whether you desire lo be head in

(RAHIM BADSHAH)
SECTION OFFICER (ESTT)

. No. SOE/C&WD/8-21/2010 | A o



|
|
] [ N : |
N AR 5 . '
R o SHOW CAUSE NOTICE S
T I, Ghu'lam Dastgir Akhtar, Cha(,f Secretary Khyber Pakhtunkhwa as 9
‘competent aulhorlty do hereby serve you,. Iikhar Hussain (BPS-11), presently
posted as Sub Engineer O/O XEN Highway Division Kurram Agency, under ‘ S
" Removal from: Service (Special Powers) Ordinance, 2000 with this notice for the ‘ Q!
charges mentioned in the disciplinary action/stalement of alldgations already
served upon |you wvide CS&W Duepartment’s  cndorseiment No.SOE/CSWDIG
21/2010 dated|08.01.2011.

2. That on|going thrqugh the inquiry report of the inquiry committee, material’
on record and other connected documents, | am satisfied that the following'
charges leveled against you have been proved:- :

‘~“’I'ha¥ you whiI;e posted as Sub Engineei‘.'Highway Division Kurram Agency,.
committed theifolloWing irregularities in the (i) KErmen-Sikaram Road and (i) -
Surpakh to Stai‘ Patti Road: '

i. You have made fudge payment amounting to Rs.23,86,863/- to the contractor; .

on old struclurcs Le. retaining walls, toe walls etc, on the above noted
schemes constructed in 2006-07 as an ADP scheme and none of the fresh'
structures laken in MB were at site. :

iil. You have made fudge payment out of AOM&R funds during 2009-10 to thc'.
contractor but not visited these roadb for verificationfinspection ‘and the

' measuremer’lwts have been supplied by the Munshi of the contractor. '

ji. You have miade fudge payment amounting to Rs.27,83,520/- on-removal of .-

heavy slips t%ut all the roads were found full of heavy slips”.

3. That as %a result thereof, | as the authority in the exercise of powers,

conferred on me under RSO 2000, have tentétively decided to impose upon you’

lom T éfﬁ;%smx/w" and. Wf&)’f%
v (7 A—

the major penalty(s) of
s 7276’6*0/ ‘ n,

4,  You are, therefore, required to show cause as to why the aforesald

penalty should not be imposed upon you. and intimate whether you desire to be.

heard in person' .
5. if no repIy to this notice is received ‘within seven days of its de!ivery nl‘j
shall be presumed that you have no defence lo put in and an oxparlc action will

|
be taken against1 you.

o 8. The _copyiof the fresh inquiry report is enclosed.
S o | A
' - /l' fremnt (3 L .
oAb ' (GhulamDastgir Akhtar)
‘ Q,_/ Chief Secretary
o : Khyber Pakhtunkhwa

e R T C
Y5 E N ".-.3}’ s /06/2011 ‘
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Subject:

Respected Sir,

(A) Asper

(B)

The Chicl Scerctary,
Khyber Pakhtunkhwa, Peshawar.
(Competent Authority)

REPILY TO SHOW-CAUSE NOTICE:

i
.

(Wish_the Authority personally go through my reply)

Show-Cause Notice, the following charges were proved against me: -

That you while posted as Sub Engineer in Highway Division Kurram Agency

committed the following irreqularities in (i) Kirman-Sikaram road and

(ii) Surpakh to Star Patti Road:

You have made fudge payment amounting to Rs.23,86,863/-
to the contractor on old structures i.e. retaining walls, toe walls etc,
on the above noted schemes constructed in 2006-07 as_an ADP .
schetne and none of the fresh structures taken in MB were at site.

You have made fudge Qazmenf out of AOM&R funds during
2009-10 to the contractor but not visited these roads for
verification/ inspection and the measurements have been supplied by

the Munshi of the contractor.

You -have made fudge payment amounting to Rs.27,83,520/-

on_removal of heavy slips but all the roads were found full of

heavy slips.

The competent authority has tentatively decided to impose major penalty

fof "Compulsory retirement” and "Recovery of Rs.9,27,840/-" against me.

i - ' . . .
Charging Sub_Engineer for making payments Is comical. A Sub

Engineer doesn’t make any payment but only supervise the work on site while

payment is made by Divisional office. - One _can be charged to the extent of

his own resgonsibilify_. The charge is therefore, defective and suggests

inefficiency of the dealing hands having no_idega of the role of different
functionaries in the department. '

i
I

T+ is aqainst law to hold cne responsible _for_a u‘.'ronq;‘ without br{'nqinq

any oral or documentary: evidence on record in support of the charges.
Mere “Suspicion” can not take the place of "Proof”.
pere 25 :

Despite my request I was not provided an opportunity to Cross Examine

-‘?he Complainant or any witness. Tn fact there was none to supporft charge.

Tn the instant case, the Inquiry Committee has gone far beyond the scope

Lf CHARGES contained in_the Charge-sheet while the Competent

bufhoriﬂ seems to have decided the cose without looking info the record
and/ or applying his independent/ judicious mind to the facts of the case.

1
I

;




©

D)

Recomn1el1dation-2 of the Inquiry report-is worth perusal: .

"The Sub Enqincer has_signed The MB Book, therefore it _cannot
be proved that the s-fe was not visited before the paymem‘s

i
Izarge (ii) is regarding fudee payment to_the contractor without visitin

ro.uls and the Committec_says that *‘in view of the siqna'rure of Sub

Engmeer on MB, the chcrqe cannot be proved

But the competent aulhor‘it has blindly incorporated this charge in_the

Show-cause against the ﬁndmgs of the Comm1ttee" It Qroves that he has

nelther gone through the inquiry report nor has applied hlS independent/

judicious mind to the material on record.

Recommendation-1 of the Inquiry report reads as under:

*Tt is very difficult to differentiote between the old structures
with new one afTer' one and half years 'rim'e and floods_affecting

the structure.”

A

How the charge can be said proven where the Inquiry Commitice admits

that it is very difficult to differentiate between old stfuctu‘ré and new work

| because of the lapse of tlme and due to the structure affected by the

subsequent floods?

The Inquiry Committee has not visited the roads but has prepared its

report while snﬁmq in 1'heu~ office at Peshowar, which is a io-ke in

@ +he name of inquiry. None can be held guilty without seemg the site.

The Inquiry Commxttee further says that “however, i‘l‘ seems that

irreqularities have been made_in_payment”. But strangely they have not

pointed out.any particular rule violated by' the undersigned or others.

The word “it_seems” cannot be read as “it_proves”. No gumshmenf can be

awarded on_the basis of surmises and comecTures. Further more this part

of the recommendation is beyond the scope of charge served upon me.

Chhrge (iii) says that T have made fudge payment of Rs.27,83,520/~ for

removal_of heavy slips but the roads were_found full of heavy slips and

the Committee has held the charge proved in a childish manner.
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| they do not prove the che

3

71

For God, when the Committee has neither visited the site nor have they

examined any witness'in support of the charge, how could they confirm

the charge as proved? Were they not required to inspect the road-and

record statement of any local in support of the charge?

They have given a false/ non sefise and childisl reason in support of their

recommendation for awarding major penalty on charge (ii{) that the

payment for _ slips onevery inch was improbable.

I3

Whether law allow Dunishment on probabilities? Perhaps they have never
1 dozers. not with hands.

1

seen freavy slips, which are always cleaned wit!

Show-Cause suggests that the Authority has not applied its independent/

judicious mind to the matter, but has blindly relied upon the ipse dixit of

the Inguiry committee, while stating the charge as proved.

In order to belic the ipse divit of inquiry committee, a copy of the
incumbent Executive Engineer letter dated 14.1.2011 is attached

(Annexure-A) for perusal, wherein he has 'conﬁrmed that: -

He has inspected all those M&R works in Para .Chatﬁkani area of

central Kurram on 30.12.2010, which were under enquiry and -

A payment made there on during 2008-09 and 2009-10 and fhat:

The respective_ M&R contractor has completed all the works

pointed_out by the enquiry committee in_their report according
de there on during

to standard sggci'ficafibn and payment ma
2008-09 and 2009-10.

This letter in fact is a certificate of my innocence and falsity of the charge.

It proves that the government has not sustained any loss; hence there
arises no.gquestion of any recovery and/ or awarding major penalty.

So far as the release letters referred to in the inquiry report are concerned,

rge contained in the Charge-sheet i.c. fudge

payinent. In para-] of their observations the Inquiry Committee has gone

" far beyond the scope of the Cliargc%hcet, which is against law.

!




2

"The so-called condition introduced by the Chief Engineer is not su_pported

by any law/ rules beside that the same was meant for “bluck topped” roads

and cannot be applied on to the “shingled rocds”, which do not involve
i
any resurfacing.

As per release letters “the expenditure should be incurred judicious| with

consulfaﬂon/ approval _of fhe concerned Polmcal Agent” and the

underm gned has followed it for “slunszled roads approved (md decided by

the Pohtlr_.'al Agent’”,

i
)

ln thls regard copy 01 sanction by P.A. Kurram are attached Annexure-B

and C) to_prove that the M&R works were carried judiciously with

<|:0nsultat|on and dpmoval of the concerned P. A. The letters of the Chief

! : ) _
Engineer empowers Political Agent to approve and_decided the roads for

l - - . -
M&R works and hence no irregularity committed.

No charge was framed regarding splitting contractor bills and technical -

danctions in the Charge-sheet. It is mere concoction as nothing has

b

happened as such. The findings are therefore out of place.

(G) \iNith due respect, the Inquiry Committee was not only inefficient but also

inimical towards the uhdersigncd It has falsely been alleged in last para

lf their Report at pagel and in Observation-4 and 5 at page-2 that the
accused have neither responded to the gucstlonnanres nor_have they
furmshed the X-section for the cutting/ shps

i
i
|
I
I

‘ In fact they have not served any questionnaire on me. -While the
Executlve also holding the charge of Sub Divisional Officer has not only
s;ubmxtted his replies to the questionnaire served upon him with an
incorrect address, but has also furnished X-Sections to Engr. Shalud

Hussam through his assistant namely Mr. Hashmat on 2.4.2011 as is '

evident from the acknowludgcmcnt receipt (Annexure-D) attached with

iis reply, which prove falsity of the Inquxry committee a.nd that they were

7?

inimical towards the accused. The Inquiry committee has falsely alleged

o in their report to fill color in their sketchy report. I request the Hon’ ble

w

Competent authorily to issue_proper charge-sheet to the inefficient and

simical members of Inquiry Committee for the talsehood and ruining the

—

g career of others for personal motives. .



Whether the -Inquiry Comrnn“ree was_hot requnred ‘ro Drovnde a fair

oppor’rumfy to the undersigned/ accused to cross examine the

complainant or mfor‘man'f of the case') Strange to See that the

Inquiry Commn“ree has not examlned Q qule witness in suppor? of

the charges and hence no conwc‘rlon can be mfllc‘red agams‘r the

undersigned on the hearsay.

Whether an inefficient and inimical Inqi—.lir'! Committee can be religd

unless one is in league with them and predetermined 1o award

gunishmen‘r.

Whether the tfentative decision arrived at by the competent

au*l‘hdr‘i'rv and ipse dixit of The inquiry committee can meet or face

- the test of |ud1cml review, if a petition is flled before the auqust

Will it nb‘r throw the Compe‘rem‘ auThorrl'v ‘into_an cmbarrassing

 situation, if the Supreme Court asks for |LIS1'IflCG1’I0n of penaln

With the aforesaid submissions, it is most humb‘.y ‘prayed that the

Shovy—Cauae Notice issued to the undersigned, may graciously be. withdrawn/ vacated

being it ai,amst hw/ facts and natural justice and the undersigned may Kindly be

exonerated of the vague / false charges leveled against him in a whimsical manner.
|
|

T also wish to be heard in person

Yours Obediently,

ftekhar Hussain)
Sub Engineer/ Accused Official:

i

upon for deciding the fate of the others? No_not at all until and

Supreme Court for looking_into the state of affairs/ qovernance?,
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'ORDER | S

Do
‘ GOVT OF KHYBER PAKHTUNKHWA
COMI\/‘UNICTION & WORKS DEPARTMENT

Dated Peshawar, the January 12, 2012

No, SOEIC&WDIB 21/2010 WHEREAS, Mr. Htikhar }-Iussain, Sub Engineerl
(38-11) C&W l)opdrllncnt Wis proccodod against under the Khybe.'r F‘é\khlunkhwa'
Removal from [Service (Special Power) Ordinance 2000 for the the following
inegularntics co:gnmnllcd in the (i) Kirman-Sikaram Road and (ji) Surpakh to Star.

Palti Road™.
7 AND WI~I§ERE/\S, for he said act of misconduct, he was servgd'i&ilh charge

sheel/slatement of allegations.

3. AND WI- ILREAS Engr Shahid Hussam Director (P&M) ‘C&WDepartment
and Mr Zailul =Mam (PSC SG) PPHL FR Peshawar was appomted as mqu:ry '

commitlee, wiho submitted inquiry reporl

4. /-\ND WIIEREAS, show cause Nolice for |mposmon of major penally of
“compulsory relirement besides rccovory of Rs.9.27,840/-" was served upon the
accused officer|alongwilh a copy of inquiry report who submilted his reply.

5. NOW THEREFORE, the compelent aulhonly after having conmdered the
chmgbs malerial on record inquiry report ol the inquiry committee, in exercise of
the powers conferred by Sccluon3 of Khyber Pakhtunkhwa Removal from

Scrvices (special powers) Ordinance 2000, has been pleased lo 1mpose the major
ry of Rs. 9,27,840/-" upon

penally of “co_mpulsory retlrcment besides recove
ihe alorementioned officer.
Secretary to

Govt of Khyber Pakhtunkhwa
(‘ommunscahon & Works Department

I ndsl ol even number and dalc
(,opy Js Iorwardcd lo the:-

0 I\d(hlnonal Chicel Sccrclary'F’/\‘l'/\ Sccretarial, Warsa_k Road,"Pgshawar'

) /\ccounl’ml General Khyber Pakhunkhwa, Peshawar
ey Al Cluer Engineers, C&W Peshawar

ARty Cluc( Engincer (North) C&W Reshawar

Chigl Engincer FATA G SW Peshawar

4 14) O!lit!:c order Eite/lPersonal il
" ' ' R/\HIM BADSH '/\I 1)

BAESLE . )
- L\) ‘ Soclrclary (Admn & Comdmatuon) FATA Secrelariat, Warsak Road, Peshawar
o 7) = xc(.ulwc Engineer Illqhway Dwision Kurram Agency at Parachlnar
l ‘L-)____ 8) /\gepcy Accounts Officer’ Kufram Agency at Parachinar
| - i gy PSlo Chiel Sccretary Khyber Pakhunkhwa, Peshawar
\ ':"‘;I::?,,L 0) 1°S{o Sccretary Estabhshment Deptt, Khyber Pakhunkhwa, Pcsh.lw.u
et L2552 11y . Incharge Compuler Centre C&W Department, Peshawar -
A —177| P$ lo Sceretary C8W Peshawar
\_‘3959—-—«-‘-“""1'3')" Official concerned @W
| .
|

At P SECT ION OFFICER (ESTT)
It i
Ay

S _-.;i ‘}:

e




The Honourablc Chrc! Mrnr.,lcr.

S Khyber Pakhlunkhwa _ ;
l Subject: APPEAL FG)R RE- INSTATEMENT [N SERVICE. ‘
Respected Sir, { ’ . - A / l \/-& 25/ 7 /
It is- submitted that | the undersrgned was proceeded against the drﬂerent charges leveled

under the Removal from Service (Special Powers) Ordinance, 2000, amongst one of the’ samo was at (ru) of )
& \s

Charge Sheet and Statement o! AlIegarron- - . -:; .o
. 1 : AV\MCKM J_
“You have made fudge paymenr amounting to Rs, 27,83,520/- on removal of heavy )

slips but all lhe roads were found {ull of heavy slips” ,
Engr. Shahrd Hussain Plannmg & Monitoring C&W Deparlment and Mr. Zar!-ul Maanl PCS
(SG) viere appointed as Inqurry Offi cerlCommmee f ‘ ' }

| replied to %the inquiry comm:uee vith suppomng documenls (Annexed) and was also
personally heard. . L -
On their repor{'l findings, the Cﬁ}ei Secretary as Competent Authority, is$ued a show cause
notice where Lhe Authorily in exercrse of his poveers vested under the RSO, 2000, tentatively decided to impose
a major penally of 'Compulsory rehremenl and recovery of Rs. 9,27.840/- to which | submrtted my reply and

was also personoliy heard by lhc Authorrly

r;,'

.z{/.r_a/..lux
. Mow vide order No SOE/C&WDIB -21/2010/0f the Secretary Ca&W, afler havrng approved the

penally by the Compelen! Aulhonty (Chief Secrerary) | am ”Comgulsog retired, Qesrdes recove[z :

r ! e
e So, | hereby slubmrt ihat the orders of Competont Authority may kindly be set-aside and | may ‘
piease be re-instated into my stlalus of Sub Engmeer as | am not guilty and cvery work of M&R nature In the
Agencies are alwaysfusually are caried-out on the Nomination basis even the scope and nature ol works Is duly
approved by the respeclive Political Agents ‘rho gcncrally discuss all repair works of Roads/bndges as well as
Buildings wilh his line stalf viz. rlbrssrslant Polmcal Agenls { Tehsildars of the area, well belore the Issue direction -
to the execuling agency 1o take work in hand lhrough his Nominated Contractors and the C&W Department as
its excculing agency follovis wrlh the direction of Political Administralion in accordance with the powors vostad ln
XEN as per the Delegalion of Powers under Fmancral Rules ot the Provincial Govt. becauso for AgonclosIFRs. .
no specific Financial Rules aro’doﬁnodlrnlroducod the sune are 1ppllcd since long as por pracrlco In past in

FATAFRS.

‘Rs. 9,27,840/.",

Itis worth lo soy llrol the Inquiry Officer who is though of Engincer category b'd[ hois !acklng or
lhe experience and practlice in vogue in FATA as he in his entire services right from SDO to the present stalus
has nol worked even for a single day in lhese areas, so his rmdmgs are lotally un-just and not basod with ground

realily and the situation prevailing.in FATA

Itis hoped that your kind honour will consrdcr my requcst as prayed in proccding Pam..

o

favourably and orders for my reinslatement in service. . o

Thanks in advance! IR
Dated 2o/ 0112012 b gincegely yours
o, ' . t-m.-—:
yed Iltrkhar Hussaln)

Ex-Sub Engineer (Captain- th)
: . R/O Village & P.0O. Kubat Shah Khel
| c . Zeran, Kurram Agency. .

A R R ULEUU R T
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CHIEF MINISTER’S SECRETARIAT
‘ KHYBER PAKHTUNKHWA :

No.SOVI/CMS/KPK/1-13/2011/
Dated Peshawar the, 25-01-2012,

The Secretary to Govt: of Khyber Pakhtunkhwa, -
Communication &Works Department, Peshawar.

 Subject:-  APPEAL FOR RE-INSTATEMENT IN SERVICE,

Dcar Sir,

o "I am directed to refer to the subjcct noted above and to forward herewith a
copy of self explanat'ory appeal (alongwith enclosures) rcceived from 'Sych Iftikhar
Hussain, Ex-Sub Engineer (Captain Rtd), resident & PO Kubat Shah Khel Zeran, Ku_rrmﬁ' ‘
- Agency for necessary, action as per rules as desired by the l-loh’ablc Chicef Minister
Khyber PakhtunkhWa. A | l
Encls: (As ab'ove).

Yours faithfully,

" (DILAWAR SHAH)
Section Officer-VI

Fndst: of cven No. & Date.

V Copy folrwardg'd to:-

1. PSto l’x’incfpu[ Sceretary to Chiel Minister Khyber Pakhtunkhwa. ,
2. Syed Ii‘tiklul}l‘ Iussain, Ex-Sub Engincer (Captain Rid), resident & PO Kubut
Shah Khel Zeran, Kurram Agency. - ' -

Scction Ol’ﬁ'cc;*-Vl
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No_ | 65 // Pﬁ Dated Battagram the oF 3 2012

The Chiéf Engineer (Fata)
Works & Services Department
Khyber Pakhtun Khwa Peshawar

Subject: APPEAL FOR REINSTATEMEN’I‘ IN SERVICE
MIS-APPROPRIATION OF PUBLIC FUNDS.ON ACCOUNT OF
b AOM&R FUNDS IN_CENTRAL KURRAM,
Reference:  Your letier No 9137273621 dated 30372012,

-

in continuation of the letter No as mentioned. above , will due
nongur and most humbly it is submitted that atl the road were inspected by the

undersxgned in two consecutive days dated 21/12!2011 and 22/12/2011 of para

- chamkain area i/c Kirman -Sikaram Road (28-Kms ) and Surpakh to Star Pattl Road

(30Kms) -
It is worth mentioned that’ the structural works - including retaining

‘walls’ and: removal of slips on both the roads were found completed and intact At

. the moment no road. SllpS were found In short what so ever'been’ pald to the.
contractor under AMO&R 2008- 09 and 2008-10 was=found completed on spot and ,'
even after lapse of more than three year, no slip was: found and no pulvenzatlon of-'
structuraliwork was- observed The. Roads were found neat and clean The reportﬂ

is subrnutted for further necessary action please.

1

\\’ ’ :
E%‘hve Engineer
caw: Dzv;snon Battagram

oot e

————— ——
rr— -
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No. (¢ /) JAIC-1, 'Datcdl’arachmarlhc /‘[ 1112011,

TU, ;
E 'l he. Political Agcm.
- Kurram Parachinar.

Subject:=  MIS-APPROPRIATION:OF PUBLI

',M&R ’FUNDSTN.CENTRAL KURRAM

“Reference 1. This Office No. 1462/2-B. dated 28:12.2010;

2. Your ofﬁce memo No. 37-3%/Dev: M&R/H/Waylmqmryﬂ(urnm dt°8 198

Wxth reference’ zo above, ‘the dctul report.- rcgardmg subja.cl issuc iv

. wbm-ucd as. undcr -

The uridcrsighcd ‘has mSpected all. (hosc M &. R?works in Pan= Cl :\mka

arca of Central _Kun'a;'n or;.:30 12.2010;- wluch wcrc undcrucnquxry, and pa)mo.r. ma ...‘ .:;_:v' “

there on gl\_xrirlg‘zoo&w and 2009-10.

Thc respective’M- &R contraclor has complexcd allt lhc works pomed et

bv lhc enqu:ry commmcc in their: rcpoﬂ accordmg to: standard specxﬁcalmu 'md p ymu*'

nage there on dunng 2008- 09 nnd 2009 10. . ‘ L

wr, . .. .
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GOVT OF KHYBER PAKHTUNKHWA
COMMUNICATION & WORKS DEPAI\'i MLN}

- No. SO!‘/C WD/8 21/?010
Dated Peshawar, the May 11, 2012

- Syed lftikhar Hussain
- Ex-Sub Engineer !
- . Village|&.P.0. Kubat Shah Khel-
' Zeran, Kurram Agency

Subject: - Appeallfor ’Reinstatement in Service ;]

| am directed to refer to your appeal/petition dated 20.01_.2012 for withdfawal of

. E
your major penalty of “Compulsory Retiremcnt besides recovery of Rs 9 27,840/-" 4

was processed and subm:ttc,d lo compuenr auhorlty (Chief Mlmster) for orders,
however, the competent ‘authority has rejected your appeal.

2. You are hereby informed accordingly. | | f‘(

(RAHIM BA isx-_riw—-f).”
SECTION-OFFICERY(ESTT) _
Endst even No. & date : ' . S 1

Copy forwarded to PSjto Secretary C&W Department

- |

i S |
' {
H

; A
bl SECTION OFFICER (ESTT)

.-
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EFORE THE KHYBER PAKHTUNKHWA SERVICE IBUNAL “

Appeal No._

PESHAWAR

Sayed Ift1k‘

5‘9(/[ j2012 %fvw

har Hussaln Ex: Sub Engmeer Haghway D1v1s1on

Kurram - Agency, Parachmar R/ O Zeran qubadshah lxhell Kunam :

Agency Paraehmar ...... [PURTPPI eierecesnesaonsacs RSP eeeaeeds Appella.nt

1L Goverr

| VERSUS,

yment of Kh&b’er Pakhtunkhwa : through Chlef

- Secretary, Civil Secretariat Peshawar

2;' 'Se‘eret

3 Addltlonal Secretary. FATA Fata Secretanat Warsak Road

ary Cito government of K.hyber Pakhtunkhwa, RIS
umcatlon & Works (C&W) Peshawar =

Peshadﬂai';....._;..'? ......................... SRS Respondents :;/' o

U/ S SECTION 10 OF REMOVAL FROM SERVICE 4

L[ |L-APPEAL T
' (SPEéIA

1 POWERS) ORDINANCE 2000 AGAINST ORDER:_.:;_' }

‘., DATED]

17/01/2012 AND ORDER DATED 11/05/2012 o

( ‘WHEREBY THE COMPETENT AUTHORITY IN EXERCISE

. MOF PO

WERS CONFERRED BY SECTION 3 OF KPK

A -
REM@V\

AL _FROM _SERVICE (SPECIAL POWERS)

: 'ORDINF

LNCE 2000 IMPOSED THE MAJOR PENALTY OF

«COMPL

JLSORY RETIREMENT FROM SERVICE BESIDES;?

RECOV.

ERY OF RS.9,27, 840” AND ’I‘HEREA_F-TDR;"}_-‘

DEPAR’

IMENTAL APPEAL OF THE APRELLANT WAS

IED VIDE ORDER DATED 11/05/2012. =

N "




. 9@

| Respectfullz Sheweth,
, 1‘.' That the government of Khyber Pa.khtunkhwa through Chief
Secretary (Respondent No.1) vide letter dated Peshawar the
- January 27/ 2011 issued charge sheet and statement of
allegatlons agamst the appellant containing allegatlons of |
mrsappropnauon of public money and at the same time

directed enqun'y through an 1nqu1ry committee cons1st1ng of

following: -'l

i Englneer Shahid Hussain, Director R&M (C&W).
ii. Mr. Zanf Man PPIH FR Peshawar.

(Coples of covering jetter, charge sheet and statement

of allegatlons are Annexure A to A/2)

2. That the mqurry committee 1s‘;ued questlonnalre which was
replied by|the appellant as des1red by the inquiry committee
(Copy of questionnaire and reply are Annexure B&B / 1)

3. That the | inquiry comrmttee subrmtted its report to the
Authority lwho vide covering letter dated the July, 09/ 2011
served Show Cause Notice upon the appellant which' was
replied by him accordingly. (Copy of inquiry report
covering |letter, show cause notice and. reply to show

cause are Annexure C to C/4

That - thereafter Secretary =~ to Government of KPK

Commumrcatlon ‘and - Works (Respondent No.2)

commumcated the final order of the authority vide. letter
- dated January 12/2012 to the effect that the authority in
d: by section 3 of KPK Removal

exercise of pOWers conferre
from Serv1ce (Spec1al Powers) Ordinance 2000, has imposed

i
|
|
1
|




the major |penalty  of “Com:pulsory Retirement beside
recovery on Rs.9,27,840/ -’f (Copy of order is Annexure D)

That thereafter the appellant ;h,ein'g aggrieved by the sald
order filed. appeal on 20/01/2012 challenging the findings of
the inquiry committee as well as the order of his comﬁulsory

retirement and recovery of aforementioned amount. (copy of

- g
- the appeal is Annexure E)

That on rec"eipt of appeal, the Hon’ble Chief Minister vide
letter dated 25/01/2012 directed the Secretary to
.Governmentiof KPK, Commumcatlon & Works to probe into
the matter and take necessary action as requ1red (Copy of,.- '

letter is Annexure F)

‘ |
]

. That thereafter vide letter dated 03/03/20 12, Chief Engineer.
FATA Works & Services Department KPK appointed XEN
C&W Battagram Mr. Tassaduq to probe into the matter and
submit his report Accordmgly the later submitted his report
vide his lettler No.1565 dated 07/03/2012 and completely
exonerated a;nd declared the appellant innocent and reported
that there w"as no evidence about misappropriation of any
fund under AMO & R 2008-09 and 2009-10. This report was
forwarded to the secretary commumcatxon & works fromv
FATA Secretanat under covermOr letter dated 29/03/2012.

(Copy of Report and covermg letter are Annexure G,H &

H/1) .

i
That it is worthwhile to mention that once before Agency

Coord;natlon Officer Parachmar vide letter dated
27/10_/'2010 addressed to the F:\ecutlve Engineer Highway
Division Kurram directed h1m to complete the 1ncomp1ete

~work, if any, and accordingly despite completion of work at




the site, the sub_]ect schemes were re-visited and. were

reported to be accordlng to standard specification and

payment made thereon during 2008-09 and 2009-10. (Copy "

of letter d‘ated 27/10/ 2010 is Annexure I}

H
o
i

9. That thereafter vide letter dated 14/01/2011 Executive

Engmeer nghway Division Kurram after inspection of the
site reported that the work had been carried out
satlsfactonly, according to ‘the prescnbed standard and

spemficatmn (Copy of letter iq Annexure J)

|

10. That desp1te the aforementloned reports m favour of

appellaxntsI innocence, the authority rejected -the appeal of

the appellant vide order dated 11/05/2012. (Copy of order

is Annexu’re K)

11. That the |copy of order rejectmg appeal has never been

commumcated /sent to the appellant up till now, however he

through hlS own efforts could get the copy on 26/05 / 2012

_12. That the appellémt feeling aggrieved by both the orders

referred to above, files this appeal, inter alia, on the

:
following grounds:-

GROUNDS

|

| .

4 That the impugned order . of compulsory
retirement as well as recovery ¢f Rs.9,27,840/-

is based on surmises and conjectures.

‘b. That the appellant was not provided any
chance of hearing at any stage nor was he
associated with the inquiry proceedings. The

inquiry committee conducted the inquiry in a




fgovernment money could not be established

" glipshod and -post hast manner without

examining any witness or record in presence of
appellant and thus he has been condemned

unheard.

. That the appeal of the appeila.rit has been

dismissed without taking into. consideration
the various inquiry reports carried out by the
competent and . techmcal senior most ofﬁcers

of the department

That the inquiry committée was not
constituted by! the competent authority as.

required by the law.

That there was caused 'abnormai - and
inordinate delay in the inquiry, inspection of
site and by that time due to unprec'edented
rains and floods, the road might have been
damagéd but -theses were ' immediatc'ly

repalred by the contractor at his own

expenses, therefore, elements of

misappropr i'ttion and embezzlement  of

against the appellant.

That no one from the pubhc madf: any °

complaint in recpect of work done at the site

but - due to departmental rivalry the whole

story was con.cocted by the opponents of the

.-appellant therefore, in these circumstances

both the impugned orders of compulsory

retirement etc and rejection of gppellants

appeal are not based on proper reasoning and

correct exposition of law.




‘Parachlnar (A‘ppellant)

“accompanying Appe

Identified by

It is, therefore, prayed that on acceptance B
of appeal 1mpugned orders may graciously
be set aside and the appellant be reinstated

with all back benefits. :

Advocate

Dated 02/06/2012 ' B
. Supreme Court of Pakistan.

AFFIDAVIT

I, Iftlkhar Hussam Ex: Sub Engmeer Highway Division, Kurram -

Agency,Parachmar R/O Zeran qubadshah khell Kurram Agency
do hereby solemnly declare that the
al is true and correct, to the best of my

knowledge and belief and nothmg has been concealed from this

Hon’ble Court. ' S
1 LT

Ve

hilam Moh}if-ud-din Malik,

Advocate, Pes:hawar.




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR -
Appeal No. ' /2012
" Sayed Itikhar HUSSAITL .o erresnemssenssssonsssres 20000 ......Appellant.
VERSUS
Government of K.P.K & OtHET S eeenrrerraerransnnesans cor Respondents

ADDRESSES OF PARTI_ES

Appeliant A ,
' Sayed Iftikhar Hussain Ex: Sub  Engineer Highway Division,-
Kurram Agency, Parachinar R/O Zeran qubadshah khell Kurram

Agency Parachinar| -

Respondents _ _
1 Government of Khyber Pakhtunkhwa through Chief

Secretary, C1v11 Secretariat Peshawar.

l
2. Secretary iEto government of Khyber Pakhtunkhwa,

Commumcatlon & Works (C&W) Peshawar.

3. Addltlonal Secretary FATA, Fat.a Secretariat Warsak Road

Peghawar |
4 LS e
‘ 5 ; Appellant
Dated; 02/ 06/ 2012 o _

' Throu
Y
am Mohyuddin Malik,

Advocate,

Supreme Court of Pakistan.
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| BEFORE THE KHYBER PAKHTUNKHWA SERVICE TR
| , : . _PESHAWAR E ‘ -l
/ -
/ Appeal No._ jéOL[ /2012
A -
/f Sayed Iftlkhar Hussain Ex: Sub Engmeer nghway D1v1s1on j
] Kurram Agency, Parachmar R/O Zeran qubadshah lxhcll Kunbtm
Agency Parachinar...........ocoee eerrereeeeieesisatgeseanngeeessansis AppellanL
VERSUS
1 Goverhme‘nt. . of thb‘er Pakhtunkhwa : th.foﬁ-gﬁ-’f Chlef ‘
Sec1etary Civil Secretariat Peshawar. ' R |
2. ‘Se‘cre{‘ary " to. "'government" ,'Of ' ‘Kh‘ybéf” . Pakhtunkhwa, -0
Cofpmun1cat10n & Works (C&W) eshawar s et '
3. Additienal- Secretary. FATA Fata Secretarlat Warsak Road;._'_ .
Pe'shawar ........................................... R Respondents : -
! F :t"'gz Es m " | , |
“"“’“)&7([ f L-APPEAL U/S SECTION 10 OF REMOVAL FROM SERVICE ,
R (SPECIAL POWERS) ORDINANCE 2000 AGAINS‘T ORDER |
DATDD 17/01/2012 AND ORDER DATED 11/05/2012

WHEREBY THE COMPETENT AUTHORITY IN EXERCISE i

Vor POWERS CONFERRED BY SECTION 3 OF KPK_'“?::?

g
REMOVAL I‘ROM

SERVICE

RECOVERY OF RS.9,27, ,840”

DEPARTMENTAL APPEAL OF THE APPELLANT WAS’(, i

REJECTED va ORDER DATED 11 /oszzo 12» |

(SPECIAL POWER@)
| ORDINANCE 2000 IMPOSED THE MAJOR. PENALTY OF

| “COMPULSORY RETIREMENT FROM SERVICE BESIDES RN
AND TI—IEREAF’I‘DR:‘ BT




11.09.2015

’
1’

’md‘ Semm Government ‘Pléader. (Ml "Usman Gham) fon the

1espondenls present. Arguments heald and xecmd pemeed Vndc 3

our detallcd Judoment of to-day in connected appeal No 585/201

‘Muhammad Pewez Velsus ' Government of Khybel

Pakhtunkhwa through Chief Secretary, C1v1l Sectt Peshawar etc

this appeal 1s also dlsposed off as pel detaxied Judgment Pamcs

are lieft to-bear their own costs. I‘nle be consngned to the 1ecord

Mmoo zzD

/5 oy Jﬁf’ W

' '[ Appellant ‘with“counsel’ (Mr Khalld Rahman Advocate) B o |

-

. . e
e —————————— i —— 402
- e
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Date of order/

proceedings

Oldel or other proceedmgs with s;gnatule of Judce/
Maglstrate ‘ R

5

<

11.09.2015

. -'KHYBER PAI\HTUNKHWA SERVICE TRIBUNAL

| Muh'lmmad Pervez Versus the Government of Khybu

()

PESHAWAR..-

Service Appeal No 585/2017
Pakhtunkhwa through (“hlcf‘ Secretary Cl\/ll becll
Peshawar

JUDGMENT.

PIR BAKHSH SHAH, MEMBERQ

ounsel  (Mr.

-

espondent-'departmenf present. . .

1.

[)IVIS!OIL-
| .
following charges were leveled against him:'— '

Kurram Agency, C&W Department

_retammg walls,

at site.

Munshi of the contractor. ,
iii. You have made fudge payment amountm0 to Rs

Appellant thh ]
Khalid Rahman Advocate) and Semm':"f:

Government Pleadert (Mr. Usman Gh‘am Marwa.t)? for .the'.. -

2 L E Besxdes recovery of a >sum of Re‘ 18 55 680/-':;-;‘ et
frem the appellant he was also compulsonly 1et11ed f1om
service!: vxde impugned 01der of the eompetellt authouty_ .
caled 12 I 2012. The appellant Muhammad Pervez at fhe 3 ”
relevant tlme was posted as Executlve Engmcer H1ghway ~.

The B

1. You have made fudge payment amountmg to. Rs o
- 23,86,863/- to the contractor on old structures i.e. | oS
toe walls etc.. the above' noted{ 'y KN
“scheme constructed in 2006-07 : as an ADP-scheme [\ - -
and none of the fresh- structures taken in MB wexe';‘"ﬁ:' AN

roads were found full of heavy slips.

B et

o e TR

. You have madé fudge payment out- of AOM&R‘ AV
funds during 2009-10 to- the 'contractor” but' no .4~
‘visited these roads for verlﬁcatlonflnSpectlon and |7
the  measurements have been- supphed by the R

27,83,520/- on removal of heavy shps_ but all the L g




~|P .shawar conducted the cnqu1ry and submlrted thelrarepol-ti

' i

l

/-‘\ctg,1974.
3. The learned counsel for the 'appel]ant siibrrlit‘ted: |

The enquiry committee comprising o-f Emiﬁeer ?‘Sh'-l-h"id
Hussam 1hen Dlrector (P&M), C&W Department A |

Peshawar and Mr.. Zariful Mam(PCS SG)PPHI FR

. : R R FEE A
- - . N N A B N ..
e J—— e BT TR A ST A LT LT T T

' avarhble on recorcl Conscquently, the competent authorrty e
issued final show cause notice to the appellant to whlch he Lo

submitted his reply. The competent authority in the llght of

e e e e e s A AP P P RAESE Y B TR

material before him imposed the penellty ‘of recovery and
compulsory retirement on the appellant agamst whlch he | ™
submitted departmental appeal It appears frorn record that:‘
in response to this departmental ‘appeal Executrve
VEncrmee1 Kulrarn was d1rected to personally v1srt-the spo{
ald subrmt the report. His report bearmg No 1565/PF :
dated 07 3.2012 is also on record The appellate authouty,i .

: lrowever, chected departmental appeal of -the - appellant:
.vrde his 01der dated 11.5.2012, hence tlus appeal unde1 '-

Sectlon 4 of the Khyber Pakhtunkhwa Serv1ce Tnbunal - |

! “t no regular enquﬂ'y was corlducted ﬁgamst the eppellant?
l:ecause no witness was exammed nor physrcal mspectlolr
cif :the "spot was made but the r'ep_ortp.:w‘as Pf.epared._ .bY; He _5 o

co'rnr'nlrtee'_in its ofﬁce and which %’e‘l;‘,’ort-: _i's" 'aljso’l .né"t iiﬁ"-, ‘; s

accordance with the requirements of ‘Section 5 of the |= <

Khyber Pakhtunkhiwa Removal | fromjf‘S'e'rvi'ce"';'}';;A(Spe\&:i;al”',"- S

R R A



U

" -Powers) Ordinance, 2000. It _wa"s. further submitted that] -

pcnc\lly 1mp05ed is contravention of this recommendatlon.n

.| It was further submitted that so far recommendation No. 5

for penalty in the enquiry report:'-is ceﬁ‘;eerhed s'o_;.’i‘th_ie

for the reason that this recommendation ISerfains to the L

alleged splitting of the bills whichfis‘:none of chafges in':the"

v-.

charge ‘sheet. In thlS regard it'was also submltted that the e

enquu‘y commlttee also recommended actxon avamst the
; Dwxsxonal Accounts Ofﬁcer'with reSpect tq' allegation' of ‘

splitting of the- bills but no action has been taken against |

him and thus the appellant has been diécriminated. Th"at"t'he'

| mode of enquiry, through.questionnaire is not apprecia‘ted'

by the august apex court of the country but in the.inste_inf’ .

case, the enquiry was made through questionnaire. That

major penalty has been imposed on_ihe appellanfs bﬁt'tl'ie.

same is without any regular’ enqmry That no opportumty SN Ay
of personal hearing has been pxowded to the appellant The o

learned ‘counsel finalty submmed that the matter mvolved e

factual controversy which could not be resolved withOut

even the enquiry committee vide its" %"’zlet'tei'.- “No- o
DP&M)/C&W/1-31/2011, dated 02.6.2011 recommended' '
that the penalty of censure with xespect to. charge No 1 and B

Ieductlon to a lower post/grade in tune scale W1th xespect

of charge No: (iii) be xmpmcd ag'unst the appellmll

whereas charge (ii) has been held not proved but el

recommendation is beyond the scope of the eharge's,hee‘t. L




—

process of regular enqurry in accordance wrth Sectron 3 of o S
the Khyber P'tldrtunl\hwa Rernoval ﬁ om Servrce (Specral s o

Powers) Ordmance 2000 but it is evident . that the' same :

was not complled with and.that no’ 1ec0rnmendatlon of the :

impugned penalty has been prescubed by . the enqurry ‘
ofﬁcer In support of his eontentrons the lea1ned counsel R
for the appellant relied on 2009-PLC (C S)19 PLJ 2005- o
Supreme Court-113, 1993- SCMR-1440 2008 PLC(C S)

786 and 2007- SCMR-963 Finally: he subnutted that the

appcll'mt is innocent, thereforc the appeal may be

accepted and the penalty 1emoved

4. The learned Sr. GP 1e51sted the appeal by st'mng

that the chfrrges except charge No 2 have been ploved

agamst the appellant That the appellant was assocmted in

o the enqu1ry proceedlngs and he has been grven full chance .

of defence. It was further st*xted that all cod'tl formahtles 10 o

for proceedrngs agamst the appellant have been complrcd f‘

with and that enquny through questlonnatre is also a V"Lll(l ‘

| mode of enquiry. Reliance was‘placed on. 2005 SCMR-'

1802. -
5. ~ We have con31dered the submlssmns of the
learned counsel for the appellant & learned Sr G P fo1 the =

respondent department and calefully gone thlough th7

record with therr valuable assrstance

D




XEN Kurram vide his letter dated 14.1.2011, . after
| lnsmction of the spo’t reported that all Worl(% was 'complete":
the same also seems to have not been taken into account by,-" -

| the appellate authority. ThlS bemg so we have calefully'

1 reason for such rejection infcontemplatlon qf SCC'CIOII 24-A )

shows that the committee has not phys:cally mspected thef_

>pot When in response to departmental appeal of 1he: o

appellate authority as to why and for what reasons this |

report ‘was ignored. Similarly, the record shows ‘_thzlt' then | -

11.5. 2012 by way of Wthh the appeal of the appellant has'_ -

been rejected but we are unable to ﬁnd 1t havmg any:‘

’ N !l - . -.
of the General Clauses Act. Further this rejection order’is
also not in accordance with the requirements of rule-5 of |-

the Khyber Pakhtunkhwa Civil Servants (Appeal) Rules, |

reference:-

“5.. Ac‘mon by the appellate authouty ---(l) 'lhe
appellate authority, after making such further, inquiry: A
or calling for such information or record ‘of.giving -
the appellant an opportunity of being heard as’ it-
Imy COI‘lSIdeI‘ necessary, shall detelmme-

(a) Whether the facts on wluch the order appemled

aoamst was based have been estabhshed

6. Report of the dcpartmental" enquiry' committee-:‘

?lppellaht then XEN Kurram was dlreeted':'to report who'll
' eported v1de his letter No. 1'565/PF, dated 07 3 2017 (copy"'!‘_"j ,.: R
wailable on file as annexure-J) that all 1s well The cL

Tribunal does not find any reason in 'the-ord__er_ of the| - i

gone through order of the appellate authorlty datedi :

11986 which is here below reploduced f01 f%clhtatlon of s
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(5) Whether the facts. estabhshed afford sufﬁment -
g1ound for taking action; and B

(c) Whether the penalty 1s excesswe adequate or - . |
inadequate - :

and after such determination; shall confir m, set aside - |
or pass such order as it thinks proper; prowded that e
no order increasing the penalty:-shall be passed -
without giving the appellant an.. opportunity . of
showing cause as to why such penalty should not be
increased. '

(2) The competent authority agamst whose order an

appeal is preferred under these rules shall give effect
to any order made by the appellate. authority and |
shall cause the order so passed to be cmnmmncated S
to the 1ppe11ant without undue dchy '

7. ~ For the reasons -stated: above, theTnbunalls

constrained to set aside order dated 111.5.i0'12 passed by |

- | the appellate authofity -and to 'remand- the case to- the
appellate authority with dlrectlon to examme the case in 1ts 3
entirety and to decide the appeal stnctly m accmdance w1th 1

. lrule 5 1b1d_. The. appeal be decxded yy;thm 60‘ days of hthe._‘ :

receipt of this order. Parties are left to bear their own costs.

- | File be eonsiéned to the;';ecoi'd.[ :

8. ThlS judgment wdl also dxspose of another conneclcd‘ -
appeal bearing No 406/2012 txtled “Sayed Ifukh'u Ilussam

Versus Govemment of Khyber Pakhtunkhwa tlnough Ch1ef :

Secretary, Peshawar etc.” . .1nvolvmg .QQ[’I]I]‘IQH 'fae_ts and

A qUCStIOI'l of law, in the same manne1

o o ‘z' ﬂ.a
b pPUNLED . é/ﬁ//f//ﬁa’/ /aa;@f% o

// ‘7 )(‘9/}_ o

v

/ f/f/‘/ﬂ/
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i

Subject . SERVICE APPEAL NO.604/2012 -.- SYED IFTIKHAR HUSSIAN VS

GOVERNMENT OF KHYBER PAKHTUNKHWA
COMMUNICATION & WORKS DEPARTMEPT

- No. No. SOE/C&WD/13-9/2012
Dated Peshawar, the March 10, 2016

N

/

Syed Iftikhar Hussain
Ex- Sub Engineer
- C&W Department
(Now compulsory retired)
Village & P.O. Kubat Shah Khel Zeran
Kurram Agency-* ' :

GOVT OF KHYBER PAKHTUNKHWA THROUGH CHIEE SECRETARY
CIVIL SECTT: PESHAWAR & OTHERS, |

I'am directed to refer your Appeal/petition dated 20.01.2012 for withdrawavl of

_your major penalty of “Compulsory Retirement besides'rec'overy of Rs.9,27,840/-

: Eij}dst even No. & date

which was re-examined in light of Service Tribunal Judgment dated 11.09.2015 and

submitted to the Compétent Authority (Chief Minister). The Competent Authority has
;r_éjectéd your app/ear on the reasons that the inquiry-committee "has clearly rq_qr_ntioned in
the recommendations of the inquiry report tﬁat it seems irregularities have bé‘;\a"ri';fmade in
{fﬂe payment. The payment to the structure was not allowed at all. Tﬁe accused could
hot present any pfooflof sanction {o that effect. Moreover, payment 6n slips shows that
e"vevry inch of it was full of slips, which is ratherAi}hprobabie to happen. Moreovér the Sub

Engineer (S.Iftikhar Hussain) and XEN (Muhammad Pervaiz) have passed the"bills_

involved in the scheme and avoided authorizatibn from Competent Authority by splittihg :

f(ﬁe expenditure. Moreover the report of Engr. Muhammad Tassaduq the then XEN
C&W FATA Highway Division Lower/Central Kurrém Agency was also considered
d-'uring the process of their appeals being rejected on the basis as the appellants have
a_.dded no fresh grounds worth consideration. ’

.ﬂ’ -

2  You are hereby informed accordingly. L/

AT
(USMAN fAN)
SECTION OFFICER (Estb)

Copy forwarded to the:
1. Registrar Service Tribunal Khyber Pakhtunkhwa Peshawar . _
2. PSto Secretary C&W Department, Peshawar

s SECTION OFFICER (Estb)

-3
¥
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RePORT To  PA-

- b . o Kursar *

g

: f;o. 19 Y5 JA/Ct,  Dated Parachinar the_/ ¥ 12031, From THE THEN X EN.
v,

. The Political Agent,

: Kurram Parachinar.

Subject:- MIS-APP ATION OF PUBLI NDS O CCOUNT OF
! M&R FUNDS IN CENTRAL KURRAM.

Reference 1. This Office No. 1462/2-B, dated 28.12.2010.
2. Your office memo No. 37-39/Dev:M&R/H/Way/inquiry/Kurram, du:8.1 701"

With reference to above, the detail report regarding subject issuc i

submitted as under :-

The undersigned has inspected all thosc M & R works in Para Cliamkar:

arca of Central Kurram on 30.12.2010, which were under enquiry and paymert mad:

there on during 2008-09 and 2009-10.

The respccuve M & R contractor has completed al! thc works poiated cut

by

by the enqu:ry commsttcc in thcu rcporl accordmg to qtandard speclﬁcatmu and peymert

made there on durxzngi2008-09 nnd'2009-10.

/
o _ EXECUTIVE ENGINEER.
o SRR . HIGHWAY DIVISION KURRAM?

Copy wuth ‘reference 10 above forwurded to the Chief Engmcer (FATA) W -
& S Peshawar for mformauon please. . .

-

3' : v T ) ‘
b
SO 'EXECUTIVE ENOGINEER, =
HIGHWAY DIVISION RURRAR!

-

i
”

RLCM \Ju/(} N
_ e C_F/}*rm Offrce o | 3
, ) Dﬂﬁg 1653 (s Dt=18- 1120 . ;

.
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ﬂ B o - Kirman Sikaram Road 28 km
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Surpakh Star Patt: Road 30 km
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Offnce of the Executwe Engineer :

u Dated: __/§ /05/2009
‘ii T CTo -
!‘ é .
The Political Agent .
Kurram Agency Parachinar N
. \ulmu - AOM & R OF ROADS lN KURRAM AGENCY DURING 2008-09
P 1t is submitted that the Roads/Brldges as noted be]ow are m deplorable condmon and i in N .
. dm need of AOM&R durmg current financial vear. :
Vo X
S UPPER KURRAM . :
3 L ;1 S.No Name of work Estimated | Expenditure Remarks |
ol A ‘ | CostRs (M) | Rs (M) 4
i ‘. 1. | Parachinar to Kimran Road. .| 0.553836 | 0.398836
o 2. | Ahmad Zai Road. - N 0.648452° | 0.448452
P 3. Parachinar Kara Khail Burqm 1.231257 - 1.131257 -
' | Road. - : a
4, Parachinar Tarimangal Road. | 0.826174 . | 0.626174
( 5. Parachinar Nasti Kot Road. 0.744195 0.644195 -
| 6. Alamsher Dangila Road. 0.396259 -0.396259
P 7. - | Parachinar to Maulana Road. | 0.600 - - -
. ___TOTAL 5.000 3.645
- . " CENTRAL KURRAM - o
S.No Name of work Estimated | Expenditure - Remarks - i
" ‘ o . Cost Rs (M) | Rs (M) Co "
Ny 1L Sarpakh to Bagzai Road. 3.00 - I
| i 2. Makhrni Surpakh via Gogani 2.00 --- ' -
: Road. P ' ; l
RN A VER Repair of Said-Ali Mela to- (‘\...2.007 wne p i
$5 - “Central Kurram : i ‘
i TOTAL 7. 00 —- -
g ’ : !
| | LOWER KURRAM T |
| S:Neo ‘Name of work | Estimated |} Expenditure ~ Remarks .
R . : ~ Cost Rs (M) Rs (M) Ao .
|. _ |‘Baggan to Zarrana Road. 0.523 ~ 1 . :
2. Ali Zai Bridge 3.378 . -~ .| Governor No. 1062 /|
' I A " SOP/35 dated 29/05/09 | -
H -~ TOTAL . . -3.901 e R s
' - _-Grand Total 15.901 3.645 o -
" Note: - in case Ali Zai Bridge is not further endorsed by ACS then Dad Kamar to Pastawani
- Road. Ar\\ ali to Narrari Road. Sadda to Koochi Bridge and bridge Protectlcn work"w,ilI be

that san

’ rcpamd as,amst the amount allocated to Ali Zai Bridge

~Execut

S As lhe fund to the tune of Rs. 15.901 Million has been reieased it is thereférei_reque'sted

” cuon 1o above menuoned roads may please be grailted to yarry out AOM&R during the
currentfi nanmal year. , : '

yre

ve Engmeer nghway 3
Divisioh Kurram Agency  °
at Paradhinar -

. - . o o ‘ , HighwayDivision Kurram Agency (! S’
. " 4 S ' * No_z.4p /Camp Peshawar }




WPTIE

..cos"r'm( .

.40

LIST OF AOM &R CF DURlNG 2008-10 IN RI:SPEL.T OF HnGHW’-\Y D,V]S O\I, KURF AM AG‘NCY

) SlNo ]Name of Road

Allocated for

res

Upper Kurram

"{Special Repa:r to Parachinar Karkhela Burki 'oc.d
(Special Repa:r to Paraciunar Nastkot road roasd
Special Repa r to Shaiozan viliage foad

~|Special Repa. to Malana road _
“iSpecal Repar to Alamsher Dangeela road
. |Special Repa-r to Tari Managal Road.

. Specual Reparto Ahmadzai Roaa
.|Special Repar to vlllu;a Kirman road

e A::“', . “~._ R OR ':. Rt '.“

8"|Speciai Repar to Mali Kaii to Abdular Khan r\ali road
. 0 |Special Repar to Rehandling of ali Causeways iny pper K}nrram
11 |Special Reparto Agra Sultan road S
12 Special repai’ to Lugfman Khei road
13 ISpeclal repair to Kirman Bughakr rcad .
Total - . ; .
. OR . ‘ :
l.ower Kurrarn . o e T
.. |Special Repair.to Shakardarafoad + “i. T, n ,
.2 [Speciai Repair to track in Sadoa under APA & Kurram l\m:ma .
-, 8...|Special'Repa.r to Jalandar road
4

Specral Repa-7 of Sadda Link road Kocm Brrdge -

.J;.‘ & ", To‘at

T .
.

Central Kunam

'
‘e

L)

b w e, ’
. . ’ .

Special Repair ¢f Narran to Jarana road
Special Repair of Shashoo Chinarak Mundan road
Special Repair o* Bagan Jarana roag:

_ |Special Repa.r of Sadda Murghan roag . ' ’ - :
.‘Specual Repaur to Khyber Agency Border vra Wacha Mela S'ar Patti & Koki Khe) B A

road (Km 6: 18).. S\

. Spbcral Repanr tq: r(hyber Ager.oy Border via Wacha Mela*Bazr Star Pam & Kom
. Kher road (K- 26-30) =<5, . -

Special Repalr of Surpakh to Taudc Obo via Gurda! (“ Kms)

.Speual Repalr to Ghakhai:to Surpakn Pattak 116 K'ns)

SN
.

TJtal

-~

1
]
|
|
1
’ Estimated Amount
i
1
i

) Rs.4000000.
"Rs.420C000
Rs.2500000
Rs.250000C |-
. Rs/1500000

. Rs.3000000 |

.. Rs.2000003°
Rs.2000000 |

. "Rs.2000000

" Rs.800000. |
.Rs.1000000 | -
Rs.1500000.
.R8.1500000

~+* Rs.28400000

- 'Rs.28.40 Mitlion
: o]

. Rs 2500000 i .
-Rs. 2000000 !.

. ~Rs. 2000000 -
_"Rs. 1700000
'“' Rs 8200000 :

5.8. 20 Mllllon

: Rs,. 4ooooqo ;
Rs. 3500000 .

1|~ Re:2000000 £

Rs. 2500000 ':

* Rs. 4500000 |°

RS 4_dooooo i)

i :} " RS, 4000000 -
o Rs:3900000 °;
' 'Rs.28400000

S .A_‘.; .. _‘

. “Upper Kurram
Lower Kurram-
Cnntral Kurram;

’ Total

BN
..
B -
ik '
.
v ) . .
- :": o ' ¥
A 3. : -
T
s SEP . -
‘u!;: ey Lf" 1 ’
. MRLIA!
B .
Y . -~ .
'Tf:H'P T e by, - T
. 2
i : -
oL
L
.?’, . .
R ;; . \.' L .
PR . N
sgness 3 Ve % .,
.
Sl Lo
SRR
ot '
I .
.
b (.‘-

Rs. 28.40 Million

. " Rs;-8.20 Million. .
.. 7 - R&. 2840 Million

" R$.65.00 Miflion

l
b
|
?
- Fe
Exéc tv Engm ert " i :
Highway Divrsion Kurram '
- ‘1-. ;:'
4 M ’ %
s \, :
P R ¥
¥ i

!
]
.
P
)
f
1]

R R

—————— e s

' Rs.28.40 Miliion’ .' U
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OFFICE OF 1AE CHIER SING NI (0 m o my

WORKS & SERVICES DEPARTMEN

Police Line Road, Civil Secretariat, NWFP Peshawar
Phone No. 091-8211725

061-5210428

Fax No.  091-9211835

ey 2

No. 3/ 7 /BW-1/13 (2009-10)

Dated Peshawar the 43 /07/2009

'To

The Mxecutive Engineer,
Highv -ay Division Kurram (at Parachinar).

Subject: - RELEASE OF 40% FUNDS FOR IST HALF OF CURRENT FINANCIAL YEAR

2009-10 UNDER HEAD: - >

-04- Economic Affairs,

. 045- Construction & Transport,
0452- Road Transport,
045202- Highways, Roads & Brldges '
"A-13 " Repair & Maintenance i
A-136 Roads Highways & Bridges

A-13602- Other Roads & Bndges.
Demand No.118-FATA. Co

A sum of Rs. 6, 947 000 /- (Six million Nine hundred Forty-seven thousand
only) is her ™ placed at your disposal for expend1ture during the 1% Half of Current

-Financial Year 2009-10 (1 7.2008 to 31.12. 2009) on repair and maintenance of Roads
Highways & Bridges in Kurram Agency out of the authorlzed Budget Grant allowed by the - ‘

Finance Department vide hts letter No. SO (F-1) FDIFSIFAIOQ dated 28.07.2009, subject to
fuifillment of ail codal formahties and observance of strict fmancxal regularltles

‘

Out of the above amount, 70% funds should be utliuzed ;on Resurfacmg and no .
" funds should be spent. on, Retamlng Walls, Dunga Walls "and Earthwork The expendnture'”
~ should be mcurred judtCIOUSIy with consuitatton lapproval of the- concerned Po!stlcal Agents o

s o oe Lol i

Please ensure that no expenditure is incurred without prior completion of all codal

_ formalmes and is restricted to'the above releases Incurrence of any llabllity without proper
. budget cover and sanctioned Estimate will be viewed senousiy and respons:bllity wrli rest with

the offi cers/ officials at fault.

'{ " The expenditure involved will be met out from within the S anct:oned Budget Grant
2009-10 under Demand No. 118-FATA and charged to the budget head noted ‘above.

v
£

'

Please ensure that the expenduture shou be restncted to

1" The Accountant General (PR) Sub Offlce Peshawar
2 The Section Officer (F-1) FATA’ Secretanat Finance Dep
.. his above quoted letters for information. |

3 The Agency Accounts Offlcer Kurram (at Parachinar),
4 Master Flte I '

ENGINEER (FATA)

—

-

. ; ‘You are directed to. piease furnlsh Monthly progress report of expendlture on'
: prescrtbed proforma to thts offace regutarly, well in tnme :

i




FORM 24 - - .
FIRST AND FINAL BILL | SR
(Central P.W.A Code Paragraphs 212 & 213)

1

- Division

.............................

‘ - - -
Sub Division

tFor Contractors & Suppliers

making payment to several contractors or suppliers if they relate to the same work or to the same head of account in the case of suppliers and are billed for the same

time. ) : : . “ _
Name of work (in the case of bills for work done) .........:: ST -+ Cash Book Voucher No............... Date ...............ioil. 7 s o
Name of Items or ‘Reference: to -§ Dates of 7| Quan-:| Rate | *Amount | Total amount| Payee’s date Dated * | Dated .- |
contractor work or recorded Written | - Actual - | tity SRS payable. - “to | - signature’in signature | certificates :.of
or suppliers | supplies |- measurements and | order to | completion-| ; -| contractor/ ‘token of (1) ... ——of .| disbursement-.
& reference | (grouped | date commen | - of work supplier--- - | ~acceptance of | witness.// G
to under sub | cework | - = - In |+ 1In bill and (2) Modeof | § |
agreement | heads and ' figures | words | acknowledgeme payment. {* Paid -
sub works ; nt of payment cashof | by
of ' : cheque | me
estimate)* ¢ ! (No. and
) date) -
‘Book | Page | Date :
No. | No.
Date ..ocominniriiiiee e 20 - **signature of officer preparing the bill
Pay RS (oviveiei e e ) in'cdsh and Rs_{]. /...~

e eenenennneneerreeneasiea 2w o signature of officer éuthorizing payment




1 . ) e 1

i In case of payments to supphers a red ink entry should be made across the page above the entnes reiatmg thereto 4 in one of the foilowmg forms, apphcable to the

case :- (1) Stock (2) Purchases for Stock 3) purchases of the dxrect issuetowork ...l
(4) purchases for the work ............................................. ‘For issue to contractor ...... e e

§ Not required in case of works done or supplies made under a piece work agreement.~

* In case of works the accounts of which are kept by sub heads the amounts relating to all items’ of work fallmg under the same sub heads should be totaled in red :

// Payment should be attested by some known person when the payees acknowledgement is given be a- mark seal or thumb 1mpressmn
+ The person actually making the payment should initial (and-date) in this column against each payment - - - 0.0 oo o
** This signature is necessary only when the officer authorizing payment is not the officer who prepares the bill.

Para 212 and 213 are rcf)roduced as under for ready reference:. .:° .:

212.  The authorized forms of bills and vouchers are the followmg : x
(a) First and Final Bill, Form 24. ' A A
(b) Running Account Bill A, Form 25. B O
(c) Running Account Bill B, Form 26. SRR T T E
- (d) Running Account Bill C, Form 27.
(e) Hand Receipts, Form 28. SIS : :
_The use of forms is explamed in the following paragraphs and a few explanatory -footnotes are prmted on the forms. -

213.  First and Final Bill, Form 24. — This form shéuld be ‘used for making payments both to cOntraCtor's for'work and to suppliers; when-a single payment is-

made for a job or-contract, i.e. on its completion. A single form may be used for makmg payments to several payees 1f they reIate to the same.work (orto ... .ty

tlme

the same head of account m the case of supplies) and are billed for at the say




m—————— s

' 'T’ﬁiii“f)"écmiﬁﬁm

SPECIAL POWERS TO CER'I‘AIN DEPARTMEN

QY]

TS .
SNof ' Naturc of Power L To"whom iieli:gated i Extent and :
e : : Condition if any
(1)_{ (2) s '(.3)* C '(‘_‘) '

g - c) Ordinary and Specxal

R Admmmtratlve Department

1 ' .uptoRsSOOOOO OPRT |
Repairs to resndentlal P Chtef Engmeers " upto Rs. 100 000 in casé” .
‘Buildings. - L T “of each building . - .. - |8
- 3. quc;ipténding Enginedrs/ Rs.50,000 in case of = .~ . 3
* Diréctor Public Works | each building. ..~ . - il W
" 4.- Executive Engmeers/D puty Rs.10,000 in case of . ¢ =+ i
R : .. Director Public Works ™~ .~ each buxldmg oo
* - Note:- Subjc.ct to the conditions:- o oo
‘ ' a) the Works relating to rcpalr have been approwed by the ana Councxl or the o '
3 Government as the case may.be e 'ﬁ
4 . b) Works are awarded ouly agazmt the funds releascd only and lxabjlmcs shall not i -
A SR be accrued . b, N B
a c) No works shall be carned out in anucnpatlon of funds o o {
: 1 d) Ordlnary and; Schtal 1I Admlmstratwe Departm nt. Full Powers - D l
4 .+ -7 Repdirs to roads. '2‘ Managmg Director PHA - Full Powers . B f:;
' f h Clal e e 3! ‘Chief Engineers Full Powers - ’ s %
i P 4! Superintending Engineers/”  Rs.2 000 000 S ~
* _+.Directar Public Works - 4~ : )
f 5. Execunve Engmecrs T Rs .'~'4OQ.QOO ) i .
R i S Npt&;’- - SUbjCC[ to the condmons that - o ' : E
s 7 7 a) the Works relating to repair. have been appro ed by the ana Councnl or the . '
¥ ' - Govemment as the case may, | be. . . - Ry
' .."b) Works, are awarded only agamst the funds rele scd only and habllmes shall not
be accrued - N SRR s
c) No works shall be carx ied ou[ in dnucnpatlon of unds R
AU : , S
¥ . - g S
'.:'-! . ‘ r
{ R ~
- - - i
.y ; e
B : e
IRt o
L Vg “1(5. ) -
| N i Y t . : . )
i‘ o . '
i b
i ¥
e .
I, .
13
!
]
l




<7
GOVERNMENT OF KHYBER PAKHTUNKHWA

COMMUNICATION & WORKS DEPARTMENT

No.D (P&M) C&W/1-71/2010
Dated Peshawar the 10-02-2011

'To

\/ Mr. Muhammad Pervez(BPS 17),
" Assistant Engineer(B&R);

' . O/O Chief Engineer (North)C &W De artment Peshdwar
2. Mr. Iftikhar Hussain,SublEngineer, A

. 0/0 Highway Division Kurram Agency.

(7]
(=]

H MIS —APPROPRIATION IN PUBLIC EX-CHEQUER.

Your-replies of charge sheets leveled against you in the subject Inquiry have been

received to the inquiry Committee constituted for the bufposé.

You are directed to appear before the Inqusry Commnttee for heanng on 17-02-2011 at
11.00 AM in the subject Inquiry at C&W Secretarlat Peshawar

......

Copy to the:- ' ' -

s ',1.- Engr. Zariful Mani (BS:18), (PCS; SG) PPHl FR, Peshawar(Member lnqwry Committee) for
‘ - participating in the hearing please.
2. ¢ Section Officer (E) C&W Department.
3.} PS to Secretary C&W Department.

1 ELE S S L L. 4
R o, ey

! i R T .(Engr.Shahid Hussain)
S S DIRECTOR P&M




BEFORE THE .Y\ came)e

=18 MEST SOHALL]

ATTORNEYS-AT-LAW

b N WK

&Q/&\} VCe

Judicial Stamp (€ourt Fees), If Reguired
[AfTiX Here)

Lo - tn T Eeara s

PETITIONER(S)
. . PLAINTIFF(S)
3&7,,@5 Thhkher  Halsdn COMPLAINANT(S)
OBJECTOR(S)
APPELLANT(S) = |«

VERSUS
RESPONDENT(S) |~

(If Applicable)

(LM .4 Kok DEFENDANT(S)

ACCUSED

Partics of the Proceedings

Nature of the

to be rendered

e soniees | oviiee /A0 ]
17We, the Q:(\’) D Q B‘b u o (Executants on margins)

hereby appoint and constitute Shumail Ahmad But{ & Sheraz Butt, Advocates
of M/s Butt & Sohail LLP, Attorneysat Law \3 g7 ve, ) \'-S_Q ) M@j Say

i Gt e

: ax my‘our attorney(s) ‘cotmsel for mewus and on myiour behalf. to appear. plead in the sm) proceedings with pO\\ ers to sign, file plendmgs and all kinds of applications

mcluchng appealirevision, execulion ete. up to apey cowrt! ‘forum to withdraw and receive documents, to withdraw or comproniise in the said preceedings or to refer to
arbitration, bind me:us by oath, withdraw or receive any money(s) on-my7our behalf and to give valid raceipts and discharges, to do himselfithemselves or through
appointment of other lawyer(s)'counsel for meius & in my-our name and on my‘ourbebalf, to do all acts. deeds. matters and things relating to the proceeding(s) in all its
stages that ['we personally could do if this instcutnent had not been excented. The appointment is subject to the Lellowing special teams and conditions:

1. The fee paid, ar agreed to be paid, to the aforesaid counsel is for hisftheir woik at this forum alone. The retainer, however, shall continue and
' remagin in the conrts or fora through out: 1'\We shal} however make separate armangements as to hisitheir fees in respect of appeals revisions.
teansfer proceedings and execution of decree or orders. !
Unless the whole amount of fee is paid. the said counsel is‘are not bound to prosecute My ¢ase Qo ivare hefthey bound to do so (unless
especnll\ tinder separate arrangement) at'iny place other the courthouse/place 01 proceadings/beyond the usual court hours. on public holiday or
in any otber courtforum. In addition. upon submission of proper documcnhtmn. Iiwe shall reimburse the said counsel for ail reasonable anct
customary eXpenses incurred while providing services for me/us. a
3. No part of the said counsel’s fee is returnable under any cireumstances and cmt of adjonrnments pavable by the opposile party will be received
and retained by him-them in addition to his/their fees p1\'able by meius. g
4. Tt any time e said connsel isiare unable to attend the court/froum of proceedmgs because of illness, absence from sumon or other unavoidable
) reasons o preoccupation, heithey will make sltemnate arrangements for appciuT;cc on his’their bebalf, But fie/they shall not be responsible for

W

any loss caused 1o me‘us should these arrangements fail, -

Lwe shall make myour own amangements for attending the courtforum {on every hearing, to inform myiour said counsel when fhe

case: pn)ceedmg is called. The counsel shall in no way be responslble for any 105< caused to medus through my/our failure so to inform hinvthem

or owing to a decision ex parte for any reason. '

6. I'We also undertake to payv his full pmfessnonal feas as per stipulation. In ease his‘their full professionat fees are not paid the counsel can
* withdraw and’or suspend his/their services at any time, Additionally the said counsel enjox(s) a licn over my assets in case of non-paywent.

7. I/'We have been told. recognize and understand that said counsel have made‘ NO GUARANTEE pronusing the sueeess or outcome of the

proceedings in a particular way.

IWe have rend‘understood (he contents of this document in full and thus put myiour respective hands to empower the

{ |
said counsel as stated on this ‘2- EI day of 20 [ & at D[ e s
{ >

W

»

Syedd TWAMer WMo | //Wc A

I __ FExecutant(s)

I/We accept this
Assigniment




BEFORE THE KHYBER PAKHUNKHWA
SERVICE TRIBUNAL, PESHAWAR
SERVICE APPEAL NO. 373/2016

Syed Iftikhar Hussain, - Appellant
Ex-Sub Engineer :
Highway Division Kurram Agency

Versus

1. Govt of Khyber Pakhtunkhwa - Respondents
through Chief Secretary
Peshawar

2. Secretary to Govt of Khyber Pakhtunkhwa
C&W Department, Peshawar

3. Additional Chief Secretary FATA
FATA Sectt, Warsak Road, Peshawar

PARA-WISE _REPLY ON BEHALF OF RESPONDENT NO.1,2&3

Respectfully Sheweth:

- Preliminary Objections

-i. ~ That the Appellant has got no cause of action

. The appeal is badly time barred

il: That the appeal is not maintainable in its present form

iv.  Thatthe appeal is bed for mis-joinder and non-joinder of necessary parties

V. That the appellant has not come to this Hon’able Tribunal with clean hands
FACTS:

1. Correct to the extent, that appellant while posted as Sub Engineer O/O XEN
Highway Division Kurram Agency was found involved in massive irregularities
~committed by him, as reported by FATA Sectt. Charge sheet and statement of
allegations was served upon him, with the approval of competent authority
and formal inquiry was conducted under RSO 2000, in which the charges
were found proved against him, and the competent authority after fulfillment
of all codal formalities, imposed major penalty of “Compulsory retirement,
besides recovery of Rs.9,27,840/-“ upon him.
2. No comments
3. Correct to the extent, that after observing the codal formalities with regard to
inquiry proceedings, a show cause notice was served upon the appellant with
tentative decision for imposition of major penalty of “compulsory retirement, .
besides recovery of Rs.9,27,840/-. The appellant replied to the show cause
| notice, reply to the show notice was processed by respondent No.2 and the

case was placed before the competent authority for final decision.




4. Correct to the extent, the appellant was given proper opportunity of defence,

i.e. he replied to the charge sheet, reply to the show cause notice and granted
personal hearing by the competent authority, however, he could not defend
himself satisfactorily, therefore, the tentative major penalty communicated through
show cause notice, confirmed by the competent authority, and subsequently

the order was issued on 12.01.2012, based on facts of the case.

. Correct to the extent, that the appellant prefer a departmental appeal agai'nst _

the impugned order to the appeliate authority on 20.01.2012, his appeal was
processed and placed before appellate authority. Since plausible grounds
for considering appeal were not found, therefore, the appeal was rejected by
the appellate authority, and was communicated to him on 11.05.2012.

No comments

7. No comments
8. Correct to the extent, that on the direction of Hon'able Service Tribunal order

dated 11.09.2015, the Chief Minister Khyber Pakhtunkhwa in terms of Rule-
17(2) of Khyber Pakhtunkhwa Govt Servants (E&D) Rules, 2011, rejected the

appeal after observing all codal formalities.

GROUNDS

A. Not correct. The whole process of the inquiry in respect of appellant was processed

and completed by the respondents purely in light of the rules/law in the subject, no
violation of constitution of Islamic Republic of Pakistan 1973 was made. The penalty

_imposed upon the appellant is justified, fair and correctly according to law/regulation.

. Not correct. On receipt of FATA Sectt report, formal inquiry under Khyber

Pakhtunkhwa Removal from Service (Special Power) Ordinance, 2000 was
conducted by constituting an inquiry committee to probe allegations leveled against
the appellant, proper charge sheet and statement of allegation was served upon him,
to which he replied. Proper opportunity of defence was given to the appellant by the
inquiry committee, after fulfilment of all codal formalities, personal hearing as
prescribed in the rules, the competent authority imposed major penalty as per
provision of law upon the appellant, which is purely in line with rules/law, hence
cannot be set-aside. The inquiry report after due completion was submitted by the
inquiry committee and placed before the competent authority for appropriate orders.

. Not correct. As explained in Para A & B of the Grounds.

. Not correct. The inquiry committee after due consideration, processed the inquiry

proceedings in light of the prevailing rules/regulations by giving proper opportunity of
defence to the appellant as evident from the questionnaire to enable the appellant to
explain his position in a better way thus the inquiry committee proceedings are not
required to be challenged in the court of law. The inquiry committee correctly
completed the inquiry proceedings under the rules, which was completed and
submitted to the competent authority for appropriate orders and finally the appellant
who was responsible for massive irregularities committed by him while posted as
Sub Engineer Highway Division Kurram Agency. '




. Not correct. The order is in accordance with rules/law and justice and the appellant
was given sufficient time/ opportunity to prove his innocence, but he failed and in
light of the recommendations of inquiry committee, the penalty awarded to the
appellant is justified.

. Not correct. Since the charges against the appellant were proved after thorough
probe by inquiry committee, the plea taken by the appellant is to misguide the
Hon'able Tribunal, as he remained involved in the massive irregularities due to which
he was penalized by the competent authority after fulfillment of codal formalities.

. Not correct. The inquiry report reveals that the charges leveled against the official is
established with solid proof/evidence. Moreover, the inquiry committee probed the
matter as per charge sheet and statement of allegations which were found
established against him, therefore, the penalty imposed is clearly in accordance with
rules/laws and need not to be reversed. '

. Not correct. As per recommendations of the inquiry committee the charges leveled
against him were found proved, therefore, mentioning it in the show cause notice, as
no excuse, proper opportunity of defence was given to the appellant to provide proof
of his innocence but he badly failed and could not present any proof to satisfy the
inquiry committee. Charges No. 3 & 4 as per inquiry report are sufficient grounds for
imposition of major penalty upbn the appellant, thus the inquiry committee correctly
recommended the penalty.

Not correct. The appellant should have explained his position of his innocence before
the inquiry committee. Since the charges were found established against him for the
massive irregularities/illegal payments, the Govt exchequer occurred financial loss
on the act of the appellant as he was found guilty of the charges and the punishment
awarded to him is in line with the rules/law.

Not correct. As explained in para-A of the grounds.

. Incorrect. As explained in para-B of the grounds

Not correct. The appellant while posted as Sub Engineer Highway Division Kurram
was found incompetent, involvement in massive irregularities was proved and a
fudge payment of millions of rupees was paid to the contractor causes huge losses
to the Govt exchequer, therefore, all the charges proved against him and the penalty
- imposed is justified.

. As explained in Ground-L.

. Not correct. The findings of the inquiry committee read with the recommendations of
inquiry committee from the charges mentioned in the charge sheet leveled against
the appellant is fact that the appellant involved in committing massive financial
irregularities, the charge probed by the inquiry committee proved and he could not
provide proper proof of his innocence to the inquiry committee and now justifying his
innocence with reference to the routine correspondence of local Administration, he
was supposed to clarify his position to the inquiry committee to which he badly failed
and the Respondent No. 1 & 2 after fulfillment of all codal formalities processed (the
inquiry report, show cause notice served, the opportunity of personal hearing given
to him and) finally imposed the major penalty of “compulsory retirement beside
recovery of Rs. 9,27,840/- which is based on facts and was not mala-fide intention
as he badly failed to perform official duties as Sub Engineer Highway Division
Kurram Agency.

. Not correct. The appellant while posted as Sub Engineer O/O XEN Highway

Division Kurram Agency was found incompetent, involvement in massive
irregularities found proved, a fudge payment of millions of rupees was paid to
the contractor caused huge losses to the Govt exchequer, therefore, all the
charges were proved against him, therefore, the penalty imposed is justified.
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* Additional Chief Secretary

Incorrect. As explained in para-F of the grounds
Incorrect. As explained in para-J of the grdUnds
Incorrect. As explained in para-2 of the facts
Incorrect. As explained in para-H of the grounds
Incorrect. As explained in para-L of the grounds
Incorrect. As explained in para-L of the grounds
Incorrect. As explained in para-N of the grounds
. Incorrect. As explained in para-8 of the facts
Incorrect. As explained in para-8 of the facts
As replied in para-8 of the facts
No comments

" AA.Incorrect. As explained in para 1 & 2 of the facts

BB.Incorrect. As explained in para 2 & 3 of the facts

CC. The respondents seek permission of this Hon’able Tribunal to relay additional

grounds at the time of arguments.

In view of the above, it is humbly prayed that the instant appeal which is not
based on facts may please be dismissed with cost.

" Oindasa

FATA Secretariat

. Warsak Road, Peshawar Communication & Works Department

- (Respondent No.3) (Respondent No. 1 & 2)




BEFORE THE KHYBER PAKHUNKHWA

SERVICE TRIBUNAL, PESHAWAR
SERVICE APPEAL NO. 373/2016

Syed Iftikhar Hussain, -—

Ex-Sub Engineer
Highway Division Kurram Agency

i Versus

Govt of Khyber Pakhtunkhwa -
through Chief Secretary
Peshawar

Secretary to Govt of Khyber Pakhtunkhwa
C&W Department, Peshawar

Additional Chief Secretary FATA
FATA Sectt, Warsak Road, Peshawar

COUNTER AFFIDAVIT

Appellant

Respondents

We the respondent hereby affirm and declare that all the contents of the reply are

Secretary to

correct to the best of our knowledge and belief and nothing has been concealed.

Govt of Khyber Pakhtunkhwa
C&W Department




Before the Honorable Service Tribunal, KPK

: Sayed Iftikhar Hussain
Versus
Government of KPK & Others
REJOINDER TO THE WRITTEN STATEMENT

Respectfully Sheweth:

The appellant very earnestly crave permission to submit his rejoinder against
‘the Written Statements to the appeal submitted on 17/08/2016 as follows:

ON PRELIMINARY OBJECTIONS RAISED IN WRITTEN STATEMENT

hence denied with vehemence, these are all stereotype, flimsy and
without reason objections raised by the Defendants just for the sake of
raising some objections.

2. Para No. 4 and 5 of the Preliminary objections are wrong, based on mala
fide and white lies, hence refuted. It is the constitutional right as well as
the principal of natural justice that “no one shall be condemned
unheard”, thus creating the right of the answering defendant to submit
before this hon’ble Tribunal his views against the comments put by the

: 1. Para (s) 1 to 3 of the Preliminary objections are wrong, false and inané,
defendants before this court.

On Facts:

1. Reply to Para 1 is correct to the extent that the appellant was posted as
Sub Engineer in O/O XEN Highway Division Kurram Agency and was
served a charge sheet and statement of allegations on account of
irregularities alleged upon him. However the rest of para is incorrect
where it is stated that massive irregularities were conducted by the
appellant. The appellant have clearly replied the charge sheet and
statement of allegations where he with facts and figures clarified his
position and denied the allegations leveled against him within time

~ ]




period prescribed. It is also denied that a regular and formal inquiry was
conducted against the appellant by the competent authority.

\ 7 Unfortunately a ritualistic farce in the name inquiry was conducted by

the so-called enquiry committee by issuing a questionnaire to the
appellant which although was duly answered by the appellant but not
been given due consideration by the Enquiry Committee who were
happy to sing the song of respondents and dovetail their instructions. It is
to be noted that the August Supreme Court Of Pakistan have given
many judgments in which such irregular enquiries are said to be
Inconsistent with requirements of Rule: 6 of Government Servants
(efficiency and discipline) Rules 1973. After that, a so called enquiry
report was submitted to the competent authority on 02/04/2011 and
subsequently much after statutory period vide letter dated 02/06/2011
an addition was also made to the enquiry report ibid. It is worth
mentioning that the inquiry officers stated in their recommendation in
enquiry report that “it is very difficult to differentiate between the old
structures with new one after one and half year time and floods affecting the
structure, however, it SEEMS that irregularities have been made in
payments” which clearly indicates that the appellant was alleged with
charges merely on the basis of presumptions therefore this para is denied
to this extent.

. Reply to Para 2 is not sufficient as it shall not be sufficient for a

defendant in his written statement to deny generally or remain silent on
the grounds alleged by the plaintiff, but the defendant must need to reply
specifically with each allegation to which he does not admit the truth
(ORDER VIII, RULE ol CPC). Where a defendant denies an allegation
of fact in the plaint, he must not do so evasively, but answer the point of
substance.

. Reply to Para 3 is correct to the extent that the appellant was served with

the final show cause notice wherein major penalty of compulsory
retirement besides recovery of Rs. 9.27,840/- was proposed against the
appellant to which he submitted a detailed reply thereby clarifying the
entire position to the competent authority and denied the charges leveled
against him. However rest of the bara is incorrect as the appellant was
not given proper opportunity of defense because the impugned order No.
SOE/C&WD/8-21/2010 was passed without considering the reply of
the appellant whereby major penalty of compulsory retirement besides
recovery of Rs.9, 27, 840/- were imposed upon zippellant. It 1s to be
noted that the imposed penalty is against law and far away from justice
as nothing has been proved against the appellant because the suspicion
however strong it may be cannot take the place of “proof’. Moreover the
competent authority has decided the case without looking into record or
applying its independent judicious mind to the facts of the case. For
instance, charge 2 is regarding the fudge payments to the contractor




without visiting the roads, and the committee says that “in view of the

_signature of sub engineer on MB, the charge cannot be proved” which proves

that the competent authority has neither gone through the inquiry report,
nor has applied its judicious mind to the material on record. Moreover
charge 3 says that the appellant have made fudge payments of Rs.
27,83,520/- for removal of heavy slips but the roads were found full of
heavy slips. In this regard, incumbent Executive Engineer letter -dated
14/01/2011 was issued to competent authority wherein the Executive
Engineer has confirmed that: “he has inspected all those M&R works in
Para Chamkani area of central kurram on 30.12.2010 which were under
inquiry and payment made thereon during 2008-09 and 2009-10 and that the
respective M&R contractor has completed all the works pointed out by the
enquiry commilttee in their report according to standard specification and
payment made thereon during 2008-09 and 2009-10”. This letter is in facta
certificate of the fact that the charge was false and flimsy and the
government has sustained no loss, hence there arises no question of
awarding major penalties. ' |

Reply‘to Para 4 is incorrect as explained above.

Reply to Para 5 is correct to the extent that the appellant referred a
departmental appeal against the impugned order to the appellate
authority on 23.01.2012. However it is incorrect that the appeal was
rejected due to the lack of plausible grounds, as the competent authority
injudiciously neglected the reports submitted by the Executive Engineer
C&W Division Battagram and the Executive Engineer Highway
Division Kurram which negated the charges leveled upon the appellant.
Therefore the appeal was rejected by the appellate authority clearly in
defiance of norms of justice, fair play and impartiality.

. Reply to Para 6 is not sufficient as it shall not be sufficient for a

defendant in his written statement to deny generally or remain silent on
the grounds alleged by the plaintiff, but the defendant must need to reply
specifically with each allegation to which he does not admit the truth
(ORDER VIII, RULE III CPC). Where a defendant denies an allegation

of fact in the plaint, he must not do so evasively, but answer the point of
substance.

Reply to Para 7 is not sufficient as it shall not be sufficient for a
defendant in his written statement to deny generally or remain silent on
the grounds alleged by the plaintiff, but the defendant must need to reply
specifically with each allegation to which he does not admit the truth
(ORDER VIII, RULE III). Where a defendant denies an allegation of

fact in the plaint, he must not do so evasively, but answer the point of
substance.




8. Reply to Para 8 is correct to the extent that the Chief Minister Khyber
Pakhtunkhwa rejected the appeal, however it is incorrect that the codal

{/ formalities were fulfilled as he altogether ignored not only the Judgment
and order of this Hon'ble Tribunal but also shut eyes from the material
available on record. The discretion was thus not exercised in accordance
with law but ritualistically by some bureaucrat to dovetail the
departmental direction. It is to be noted that this case was remanded
back to the appellate authority by the Hon’ble Service Tribunal with
directions to examine the case in its entifety and to decide the appeal
within sixty days which was decided mechanically without application
of independent judicious discretion after almost 180 days which was
glare violation of the Honorable Service Tribunal’s order.

Grounds

A. Reply to Ground “A” is incorrect because the appellate authority has
chosen to remain mechanical and ritualistic instead of applying judicial
mind and also violated the constitution of Islamic Republic of Pakistan.

B. Reply to Ground “B” is incorrect because the authority have decided
the matter without keeping in consideration the reply of the appeI]ant in
which it was clearly demonstrated with help of fact and figures that
alleged irregularities were not committed by the appellant.

C. Reply to Ground “C” is incorrect because the impugned decision was
given by the authority without keeping in view the material particulars as
discussed in detail above.

D. Reply to Ground “D” is incorrect because the inquiry committee very
conveniently rather callously ignored the reports of Executive Engineers
which clearly shows that the works were completed without any
irregularity. Moreover it is also a matter of record that inquiry through
questionnaire is not a proper inquiry in the light of judgments given by
the August Supreme Court of Pakistan.

E. Reply to Ground “E” is incorrect because as discussed in ground D, the
reports of Executive Engineers have been neglected by the appellate
authority in previous round of litigation.

F. Reply to Ground “F” is incorrect because the Sr.G.P representing the
Government absolved the appellant from Charge Number 2 before this
Honble Service Tribunal, as duly recorded by the Tribunal in its




previous decision yet the Appellate Authority chose to repeat the same

earlier decision ritualistically.

G. Reply to Ground “G” is incorréct in the light of the observation made
by the inquiry officer which clearly shows that it is difficult to
differentiate between the old structures with the new ones after the lapse
of one and a half year time. Thus this ambiguous statement lacks the
substance through which the appellant can be considered guilty under
charge number 1.

H: Reply to Ground “H” is incorrect because of the self contradiction
between charge sheet and inquiry report wherein the charge sheet states
that “all the roads were full of slips” however the reports states that
technically it is improbable that every inch of road were full of slips, thus
proving that charge number 3 is invalid and unacceptable in its true
sense.

I. Reply to Ground “I” is incorrect because one cannot be incriminated
for an act or omission which has not been done by him in the light of
principles of natural justice and the provisions of the constitution of
Pakistan and not even charge has been established against him. The
appellant cannot be held liable for the entire stretch of road but can only
be made answerable for the given stretch that was under the subject
matter of work done during his time.

J. Reply to Ground “J” is incorrect because all the allegations are vague
and whimsical and nothing has been proved against him as both the
XEN deputed for enquiry have reported that all the work has been done
accordingly. Moreover the appellant is not treated in accordance with
law, rules and policies on the same subject and thus respondents acted in
violation of Article 4 of the constitution of Pakistan by unlawfully
issuing the impugned orders which is unjust, unfair and hence not
sustainable in the eyes of law.

K. Reply to Ground “K” is incorrect because no regular inquiry was
conducted against the appellant for the charges leveled against him.
Moreover the inquiry report was submitted after 84 days whereas under
the law, the same was to be completed within 25 days. Thus the inquiry
was not conducted keeping in view the pros and cons of Section 5 of

Khyber Pakhtunkhwa Removal from Service (Special Powers)
Ordinance, 2000. |

L.Reply to Ground “L” is incorrect because the appellant was
prejudicially affected due to the non holding of detailed regular inquiry




of the allegations leveled against him as there was a mash up of factual
controversies, therefore, all the charges against him and penalty imposed
{/in not justified.

M. Reply to Ground “M?” is refuted as explained in Para “D” and “L” of
Grounds.

N. Reply to Ground “N” is incorrect as explained in Para I, J, K and L of
the Grounds.

O. Reply to Ground “0O?” is incorrect. Moreover respondents have gone
beyond the scope of charges contained in the charge sheet and the same
have been depending upon suspicions and surmises rather than solid
proof. It is a settled principle that finding beyond the scope of charge
sheet 1s nullity in the eye of law inasmuch as the accused is to be

| informed about the charges which he will require to meet in advance.

_ Moreover the authority is bent upon punishing the appellant at all costs,
as is reflected by their biased and partial attitude towards the appellant.
|

P. Reply to Ground “P” is incorrect as It shall not be sufficient for a
defendant in his written statement to deny generally the grounds alleged
by the plaintiff, but the defendant must need to reply specifically with
each allegation to which he does not admit the truth (ORDER VIII,
RULE III). Where a defendant denies an allegation of fact in the plaint,
he must not do so evasively, but answer the point of substance.
Moreover in the light of the recommendation No.2 of enquiry report
which states: “sub engineer has signed the M.B Book, therefore it can not be
proved that the site was not visited before the payments.”, Thus even after
the disproving of charge No.2 by enquiry committee, the same has been
included in the Show Cause Notice as proved, which signifies that the
competent authority have not considered the matter on the record with
judicious mind.

Q. Reply to Ground “Q” is incorrect as explained in para “P”. Further the
Enquiry Committee has accepted the fact that it is very difficult to
differentiate between the new structure with the old structures after one
and the half year time and floods have also affected the structures.
Moreover the committee observed that “¢ seems that irregularities have
been made in payments” whereby ‘seems’ cannot take place of ‘proves’.
Now the question arises that whether law permits to convict any person
on basis of suspicions? The answer is crystal clear in negative.

R. Reply to Ground “R?” is incorrect as explained in Para “P” & “Q” of
the Grounds. '




S. Reply to Ground “S” is incorrect as explained in Para “P” & “Q” of
the Grounds.. The report was submitted too early, which clearly

{/indicates that the enquiry committee has never visited the spot for
confirmation or verification, otherwise it would have collected the
evidences of local witnesses in support of the charge. Since there is no
verbal or documentary evidence to this effect, therefore the charge has
not been established.

T. Reply to Ground “T” is incorrect as explained in Para “P” & “Q” of
the Grounds.

U. Reply to Ground “U” is incorrect as explained in Para “P” & “Q” of
the Grounds. Further the appellate authority have not given the weight
to the report of Executive Engineer C&W Division Battagram who
reported back the matter vide letter dated 07/03/2012 and thus
highlighted the correct position in favor of the appellant.

V. Reply to Ground “V?” is incorrect as explained in Para “P” & “Q” of
the Grounds. Moreover no irregularity has been conducted on part of the
appellant and he was intentionally made suffer even ignoring the
material on record which proved to be in his favor.

W. Reply to Ground “W?” is incorrect as explained in Para “P” &
“Q” of the Grounds. Further because the competent authority (Chief
Minister) violated the provisions of Rule 5 of Khyber Pakhtunkhwa Civil
Servants Appeal) Rules, 1986 while rejecting the appeal of the appellant.

X. Reply to Ground “X” is incorrect as explained in Para “P” & “Q” of
the Grounds as the appellate authority violated the court orders of
deciding the matter within 60 days, whereas the authority decided the
same after the lapse of 180 days.

Y. Reply to Ground “Y” is incorrect as explained in Para “P” & “Q” of
the Grounds.

Z. Reply to Groundﬁ “Z" as explained in Para “P” of the Grounds

AA. Reply to Ground “AA” is incorrect as explained in Para “P” of the
Grounds. The roads remained smooth and the traffic flow was normal
and none a single complaint was recorded from the public during 18
months after its opening till the floods once again hit the area and
destroyed the infrastructure. Suddenly after floods in the mid of 2010,
roads were inspected and reported to be full of slips.




BB. Reply to Ground “BB” is incorrect as explained in Para “P” of the

Grounds. No member of the enquiry committee bothered to visit the site

Vi person and carry out the spot inspection to confirm the facts on
grounds.

I

A

# CC. Reply to Ground “CC?” is that éppellant will raise other grounds at the
time of the arguments with prior permission of the court.

It is therefore most humble prayed that in light of this rejoinder to the written

reply of the respondents, the impugned order of the appellate authority dated

1070372016 as well as the impugned orders dated 12/01/2012 and
11/05/2012 may graciously be set aside and appellant be reinstated into
service with all back benefits.

Any other relief not specifically asked for may also be granted to the
appellant if deemed fit, just and appropriate.

Efuthes

pellant
Through

PDated 23/08/2016 £ "
Shumail\Ahmad Butt,
Advocate Supreme Court of
Pakistan

w2\

Hazrat Bilal Khan
Advocate High Court
Verification

It is hereby verified on oath that the contents of the instant rejoinder/ written statement
are true and correct and nothing contained therein is false.

Deponent
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