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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
: PESHAWAR
Service Appeal No.1932/2023

Sher Aman (Ex-Naib Qasid) S/O Sardar Khan R/O Nian Killi Swabi......Appellant

u
e
N

VERSUS
1. Secretary Elementary & Secondary Education Khyber Pakhtunkhwa Peshawar.
7. District Education Officer Male Swabi.

3. Director E&SE, KP Peshawar. respondents

PARA WISE COMMENTS ON BEHALF OF T3, RESPONDENTS No.1TO 3
e D o

Respectfully Sheweth, 2 ; 3
R Saary Naoo %

PRELIMINARY OBJECTIONS.
Jated g -," 93

1. That the departmental appeal is badly barred by tirne, and hit by the doctrine of
latches, hence not maintainable.

2. That the service appeal is also barred by time and hit by the principle of latches,
hence not maintainable.

3. That the service appeal is wholly incompetent miscohceived and untenable.

4, That tﬁe service appeal is wrong, baseless and not maintainable, it shows no
strong cause to be taken for adjﬁdication', therefore, the same service appeal is
liable to be rejected/ dismissed. SR . ‘

5. That the service appeal is unjustifiable, baseiess. false, frivolous and vexatious.
Hence the same is liable to be dismissed with the order of special compensatory ..
cost in favour of respondents.

6. That no constitutional or legal right of the. q:;aga_;}i:mt:has been violated, therefore,
the appellant is not entitled to invoke i r:j.;-:'lstitu'tiOnal jurisdiction of this

honourable Service Tribunal under Article 240 the constitution of Pakistan.

7. That the appellant has not come to the Couirt/1ibunal with clean hands.
8. That the appellant has concealed the material facts from this Honourable Tribunal,
9. That the appeal is bad for misjoinder and non-joinder of the necessary party.

10 That the appellant has filed the instant appeal just to pressurize the respondehts.
11.  That the appellant has no cause of action to file the instant appeal.

12.  That the appeal is not maintainable in the eye of taw.

13.  That the instant appeal is not maintainable i {ne fresent form and also in the
present circumstances of the issue. ETE :




Facts:

1. That the para relates to the residen€?and family status of the appellant, which
does not create any right of re-instatement of the appellant, hence need no
comments. '

2. The appellant was appointed against Nait Qasid post on contract fixed pay salary

basis vide office Endst No: 1580-G/C-IV Apptt: File/EDO(S&L), Dated Swabi
the 19-02-2004 at GMS Mian Kalay. The appointment was subsequently
regularized w.e.f 01-07-2008.

3. That the appellant took over charge againsi the Naib Qasid post at GMS Mian
Kalay. It is mandatory for each and every government servant to perform his
duties up to the entire satisfaction of his cuveriors because he is paid for his
services from the national exchequer. ' T

4. That the contract fixed pay salary service of the appellant was subsequently
regularized w.e.f 01-07-2008 by the then govérnment.

5. That the para relates to his arrest/kidnapping,f The appellant did not inform the
department well in time, which was mandatory for the appellant being a
government servant. As per government ¢f Kliyber Pakhtunkbwa conduct rules,
1987, rule, 20, which is reproduced as under: “¥zpari by government servant in
case of his involvement in a criminal casz, ¥ » government servant is involved
as an accused in a criminal case, he shail bzing the facts of such involvement
or convection as the case may be to the notice of the head of the office or
department immediately or if he is arreste:! and released on bail, soon after
such release.” Failure of the civil servant io do the same would divest him of a
right. He absented himself willfully w.e.f 25-05-20t6 and did not inform the
department at all. Therefore, it was his fault. .

6. That as per rule-9 of the Khyber Pakhtunkkwa government servants (Efficiency &
Discipline) Rules, 2011, he was proceeded aceordingly due to his wiilful absence.
There is nothing on record that he is in the cictody of law enforcement agencies.
He did not inform the department well in tifis: which was mandatory for the
appellant being a government servant. Igndraiice of law is no excuse. He violated
rule-20 of the government servants condust rules’ 1987, which amounts miss-
conduct. Hence he was proceeded undei *(EiGeiency & Discipline) rules 2011
accordingly. An absence notice was sent 013 his home address under registered
cover. Absence notice was published i two leading newspapers ie., daily
Mashriq and daily Aaj on 29-10-2016. = did not vespense at all, therefore, he
was given an extra opportunity, therefore, ancther absence notice vide No. 11473
Dated: 26-11-2016 was sent on his home address. He failed to avail this
opportunity also, hence he was removed from service after observing all the codal
formalities under rule -9 of (Efficiency & Discipline) rules, 2011, The removal
order was sent on his home address wider yegistered cover. Absence notice,
publication in two newspapers and removal froi1 sérvice otder annexed as A, B
and C. S

7. That the department was kept un aware of thit enisods of the story and not role to
play. The appellant showed no cogent reasoir Why he was behind the bar? He
bluntly confesses that he remained abserit w.é:f 25:05-2016 to 17-06-2023. The
absence period becomes more than seveir years, The absence without a cogent
reason and violation of rule-20 of Khyber Pakhtunkhwa government servants
conduct rules 1987, the DEO Male Swab: rightly initiated disciplinary action and
removed him from service under rule-9 of (?iifﬁciéfi'cy & Discipline) rules 201 1.
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His previous service has been forfeited under rule 2.11 of west Pakistan civil
services pension rules, 1963. His absence cannot be converted into-any kind of
leave as mentioned under rule-12 of Khyber Pakhtunkhwa civil servants revised
rules, 1981 read with F.R.18. He filed a departmental appeal against the removal
from service order Dated: 71-12-2016 at the belated stage after a period of about 7
years, which is badly batred by time and hit by the doctrine of latches. The
departmental appeal Dated: 06-07-2023 was rejected by the appellate authority
vide No. 1737/F No/A-20/C-IV/P.F/ Sher Aman/Swabi, Dated: Peshawar the 21-
08-2023. The service appeal of the appellant is also tadly barred by time and hit
by the principle of latches. Departmental appeal and its rejection annexed as D
and E. -

8. That each case has its own merit. No discrimination is made out. The case of the
appellant is badly barred by time and hit by the doctrine of latches. Furthermore,
it is settled by now that ill-gotten gain cannot be made a precedent.

9. That the respondents have performed their duties ‘with zeal and zest. The
appellant has remained absent without any cogent reason for the period more
than 7 years. It was & fault of the appellant to lost his service. The appellant is
not aggrieved person at all. Therefore, he has no causc of action to file the
instant appeal and the appeal in hand is ljable to be dismissed on the above facts
and circumstances. . ' '

Grounds:

i 4

A, That the appellant misconceives the matter. He- has tremained absent without
cogent reason from service for the period of more than 7 years. The departmental
appeal as well as the service appeal both are badly barred by time and hit by the

principle of latches.

B. Incorrect, hence strongly denied. The removal 'o';'der of the appellant is with
reasons, warranted, in accordance with the facts and law on the subject and is
sustainable at all.

C. Incorrect hence denied. The appellant absentee from his duty was intentionally
and willful. The appellant has committed a serious breach of discipline. The
action of respondents is based on strong j@“@ﬁ%{fzn‘.d warranted. Malafide is out of
question. :

D. Incorrect hence strongly denied. The case of the appellant was under the willful
absence. Therefore, appellant was rightly procesded under the specific/relevant
rule-9 of (Efficiency & Discipline), rules-2011, with title,” Procedure in case of
willful absence” and removed from service. The stance/plea taken by the
appellant is conjectural, contemptuous, frivelous, vexatious, surmise, concocted,
ludicrous, baseless and wrong. The violation of constitution of Islamic Republic
of Pakistan 1973 is out of question.

E. Incorrect, hence denied, the removal from service order is valid, authentic,
accurate, cogent and justified. Therefore, the renioval from service order of the
appellant is sustainable in the eye of law and is liable to be kept intact.

F. Incorrect, hence denied, the case of the appellant 15 of willful absence, he was
proceeded under the specific/relevant law i e. rule-9 of the Khyber Pakhtunkhwa
government servants (Efficiency & Discipline) ‘rules 2011, all the codal
formalities have been completed and after that the appellant was removed from
service accordingly. ' :




D)

Incorrect, hence denied, the removal order of the anpellant is in accordance with
the fundamental rights of the appellant, which is guaranteed and protected by the
constitution of the Islamic Republic of Pakistan 1973.

H.  Incorrect, hence denied, that from every angle the removal order is valid, accurate,
authentic, cogent and justified. Therefore, the removal from service order is
sustainable in the eye of law and is liable to be kept intact.

L That the respondents seek permission to raise/argue other points/grounds on the
day of hearing the case.

In view of the above stated submissions, it is therefore earnestly
requested that the instant appeal may very graciously be dismissed with special
compensatory cost in favor of the department.

1. (MOTASIM BIL

Secretary E&SED KP e vy
pos “‘%ﬁ ﬁ%ch Deptt: :
Elementary & Secon afy s

Government of Khybet pakhtunkhwa

{DEQBAL)-.
Director E&SDE) :xcgu“eshavyfy
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Affidavit

I, Irfan Ali DEO Male Swabi do hereby solemnly affirm and declare on oath that

the contents of the comments submitted by respondents are true and correct to
the best of my knowledge and belief and nothmg has been concealed from this

Honorable Tribunal.

It is further, stated on oath that in this appeat the zinswering respondents have

neither been placed ex-parte nor has their defense been struck off.

Faacation Officer
(Male) Swabi
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FG SAPPER PUBLIC SCHOOL NO 2 {BOYS) RISALPUR CANTT b
' TENDER NOTICE 18142016 | LTLoer | 1517201
£12:00 5015y £ 1008
office of undersigned on 16-11-2016 Tender will be apened on the same day L .
at s‘. 230 hes in the presence of contractors or authorized nfresenta-tives. AL o & Setit ot ac L,g,‘ R AP
ted ¥ | Date of Complatio Eicnfs 7, ¢ :
No_| Neme of Work rimated Cost | @ (e hikasibane d)ﬁ‘u:’bj:(w )J?‘?*L‘J?uw‘i’
1. | Malintenance & Repair of 2050000 . 41000 January 2017 f/ ‘.{;8%210 . &:J'l!:; ) : ; ,
School Building : “‘:M, s -
2. | Supply of Furnitire - 80000 January 2017 &Q{(deoﬂ?{dl}(‘ J})ﬁfurnp_[ .
Terms and Cond ’ . Pl Al,?(s)_.ﬁ‘,’r L3 }g—,/j,,_,f’fﬁMg,”'A;-
The following attesteq documents - vaft be accompanied with the application, R P PP
“hotog L. dated re 1 20k tadon for the year 2 - . . © s -
[T el o e Ao LW o
< Fhotocopy of registration with PEC. d. Photocopy of computerized CNIC. ‘?Wj&}g’w%’JM& Y
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2. tncomplete and without caj depasit receipt applicationtender will not considered moreaver application Lﬂ‘{”’?‘fzﬁ-ﬁlg/tﬁwzﬂvl‘éﬂ( 10).
received after dua date/time will also not be cansidered. The undersigned reserve the rlgkt of acceptance ‘ mew’l))[f&;)' n
or rejection of tender by assigning reason in the light of PPRA rules. Moragver complete detall for the 2 H
above mentioned work can be obtalned.duflno office hours from 9m 5 tom from the office of
undersigned, L Principal (Muhamamd Zahid) ’
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OFFICE _OF THE DISTRICT EDUCATION OFFICER(MALE)SWARIL
+ NOTIFICATION.
: WHEREAS the following officials/Government servams were
procceded against under the Khyber Pakhtunkhwa Government Servants (Efficiency &
Disciptine) Rules 2011 on account of their willful ard un-authorized absence from duty and were
directed to resume their duty, by the Officers concerned vide their numbers according 10 the
under mentioned detail, but they failed to resume their duty.
‘ AND WHEREAS absentee notices '.wcrc served upon the
accused officials through Daily New Papers to resume duty with in 15 days but they remained
absent and did not report for duty in response of the their absence notices.
AND WHEREAS the competent authority i.e the DEO (Male)
Swabi after having considered the charges and evidence on record is of the view that the charges
of willful and un-authorized absence from duty against the accused officials have been proved.
| NOW, THEREFORE, in exercise of the powers conferred under
Section 3 b (iii) of the Khyber Pakhtunkhwa Removal from service under (Effeciency &
Discipline) Rules 2011, the competent authority is pleased to impose the major penalty of
removal from service upon them with immediate effect. The period of'iheir absence from duty till
the issuance of this order be treated as un-authorized absence from duty with out pay.
[ Sit [ Name/Tathor's TName of D/O " INameof | Detail of Name of | Date or° '
* | Name & Address | school +Absence | Concerned Notices & News Publication |
officer/i IM/Prl | No./dt of Paper !
by whom issuc by the ’
y Absenee concerned
1 Sher Aman N/Q GMS Miun 25.05.2016 | Head Master No. 216 duted Daily Aaj 29.10.2016
$70) Sardar Khan Killi Concerned 27.05.16. - Daity
VPO Mian Killi No.217 dated Mashirg |
R Charbagh (Swabd) | Lo Lo JOede b !
2 Muhansnad Aji GMS Mian 23.07.2016 | Head Master No.219 dated” Datly Aaj 29.10.24000
$/0 Shah Nawaz Killi | Concerned 15.08.16 Daily
Khan VIO Mian N0.220 dared Mashiry
Killi Charbagh 02.09.16
| (Swabi) - P S RUUPUUURURY U
3| Vazli tladi S/O GPS Yaro Khel | 01.09.2016 | ASDEO No317 dated | Daily Ay) | 29.10.20106
Noorul Hadi Marghuz : Concerned 03.09.16 Daily
Mohallah Mian No.320 dated Mashirg
. Baba Marghuz 19.09.16
(Swabi) Neo.321 dafed
- J—— e s 1 300906
] Abu Bakar S/0 GPS No.2 25.05.2016 | SDEO No.561 dated Daily Anj 29162016
Zakir Khan VPO Dewal Concerned 11.08.16 Daily «
_Dewal(G) Swabi _{ (Gadoon) b ool Mashirg . ;
(JEHAN MUHAMMAD)

DISTRICT EDUCATION OFFICIER

U (MALEYSWABI

WAl
2
Endst:No. _ /F.No.I-31/C-IV Removal from service dated Swabi 1!1&.7,\ ‘ 1 12016.
Copy of the above is forwarded for information and n/action to the:-

Director E&SE Khyber Pukhtunkhwa , Peshawar,
District Accounts Officer, Swabi. (3) District Monitoring Officer, Swabi.
Headmaster concerned school. (5) ADEO(B&A/Lstab) Local Office.
SDEO (M) Concerned. 7. Officials concerned (Under Registered cover).
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~ OFFICE OF THE DISTRICT
EDUCATION OFFICER (MALE) SWABI @

(Office phone & Fax No.0938280239, Emis swabi@yahoo.com

No7_€_]4_14_ Dated PPN ¢ [ .7 /2023
\ ) U 2 B4 {/K

To | . o .h - %mm%(}/\/("g

The Director
Elementary & Secondary Education KPK Peshawar

Subject: - APPLICATION FOR RE-INSTATMENT IN R/O OF SHER AMAN N/Q (

GMS MIAN KILLI

Memo: . '
Reference to your good office letter No. 6909/F.No./A-20/Class-

iv/P.F/Sher Aman /N-Q/Swabi Dated Peshawar 12-07-2023, Received to this office vide dairy
No. 1497 Dated 22-07-2023. The requisite report /comments are hereby submitted as under.
1. Thatis per report of the head Master GMS Main Killi Swabi the applicant Mr. Sher Aman
N/Qwas absent from duty since 25-05-2016 without any information to the department.
As per his statement he sent few letters to the concerned N/Q to resume his duty but he
. badly failed to do so. (Annexure ~A). | )
2. That absence notices have been published in two daily leading newspaper. (annexure
B&C). ‘ |
3. The applicant Mr. Sher Aman N/Q was removed from service after observing all the
coddle formalities as per mandate of rule-9 of E&D rules 2011 vide this office Endst No.
12104-07 dated. 21-12-2016. (Annexure-D).

.4. That now the applicant is claiming that he was in the custody of law enforcement
agencies and was released on '16-06-2023. He is claiming his re-instatement on the
ground that he was not intentionally remained abseht. |

: The.'report is submitted for your kind perusal & further necessary action

please.

on Officer,

LA ‘ )
Swabi



mailto:swnbi@yahoo.com

Phone: 091 -9225344

.The District Education Officer
(Male) Swabi

Subject:,

Memo:-

) I am directed to‘ refer to the subject cited above and to enclose herewith a
copy an abpeal received from Sher Aman S/O Sardar Khan Ex-Naib Qasid GMS.-Mian
Kalay Swabi vide this office diary No. 937 dated 06-07-2023 and to ask you to-submit
detail report/comments in thé subject case at an early date for- further necessary

/ .
action. / g '
'3 » ’,»" . ’é/:/ ’
v ; /
/
éctor (Admn)
: Directorate E& Secondary Education
. . Khyber Pakhtunkhwa, Peshawar
WH D
Endst; No. / : ' '

Copy forwarded to the: - : ,
1. Sher Aman S/O Sardar Khan Ex-Naib Qasid GMS Mian Kalay Swabi.
2. . PA to Director Elementary & Secondary Education Khyber Pakhtunkhwa
Peshawar. . '
3. Master File.

'55/// | o

, Assistant Director (Admn)
Directorate E& Secondary Education
Khyber Pakhtunkhwa, Peshawar

E:\Admn\rshad AN\MS\General Letters\female haripur for reinstatment.doc



mailto:dmTrese@gmail.com

DIRECTORATE OF ELEMENTARY & SECONDARY EDUCATION
/' ’?22’ KHYBER PAKHTUNKHWA PESHAWAR.
No_ /F.No./A-20/C-IV/P.F/Sher Aman/Swabi
Dated Peshawar the NP’ 2023
Phone: 091-9225344 Email: ddadmn ese@gmail.com

To
' The District Education Officer
/ (Male) Swabi.
Subject: 1 -INSTATEMEN M
MIAN KILLI :
Memo:

I am directed’ to refer to your letter No 7544 dated 03/08/2023 on the
subject cited above and to ask you that the appeal in r/o Sher Aman Naib Qasid GMS Mian ‘
Killi Swabi has been examined/analyzed by this office Hence inform the appellant

Directorate E& Secondary Education

‘ o ' /Kyber Pakhtunkhwa, Peshawar
Endst; No. _ / ' /g/};

Copy forwarded to the: -
1. Sher Aman Naib Qasid GMS Mian Killi Swabi.
2. PA to Director Elementary & Secondary Education Khyber Pakhtunkhwa
Peshawar. .
3. Master File.

Assistant Director (Admn)

Directorate E& Secondary Education
Khyber Pakhtunkhwa, Peshawar

E:\Admn\Irshad Ali\Class IV\Appeal Rejected\Shert Aman Swabi appeal rejected.doc
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. . '/)Affa}Sf |
m DISTRICT EDUCATION OFFICE
(MALE & FEMALE) SWASBI

(Office Phone & Fax No 0938280239, ems swabi@yohoo.com)

- AUTHORITY LETTER

- Mr. Fazli_Khaliq Su erintendent BPS-17 bffice of the District : ‘

Education Officer (Male) Swabi is hereby authorized to attend and deal

Departmental cases in the Honorable Service Tribunal Peshawar,

August P’eshawar_ | High Court Peshawar and apex Supreme

Court of Pakistan on behalf of the Competent Authorities i.e District

" Education Officer (Male & Female) Swabi in the best interest of public service

“His CNIC No is 16202-0893178-1

DISTR N OFFICER . DISTRICT EOUCATION OFFICER

- (MATE) SWABI' | -~ (FEMALE) SWABI
District Education Officer Sistrict Edu. Offices
Male Swabi (Female) Swahi

e
Foted O

Elamantary § Sozondary Education

Khyber Pakhiunkicsd Peshawar




