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BEFORE THE HONORABLE KHYBER PAKHTUNKHWKSERVICE
- TRIBUNAL PESHAWAR CAMP COURT ABBOTTABAD

Execution Petition No. 630/2023

Service Aplgeal No.1276/2007

Sardar Irshad Al & OTHETS s s Petitioners
VERSUS |

District Comptroller of Accounts & 4 Others ..... Respondents
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" BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR AT CAMP COURT ABBOTTABAD

Execution Petition No. 630/2023
IN
Service Appeal No. 1276/2007

Sardar Irshad Ali & Others........cocviereinn i e Petitioners
VERSUS
District Comptroller of Accounts & Others ... Respondents
PARAWISE REPLY ON BEHALF OF RESPONDENTS NQ, 03 TQ 05 Ktyticr Putchtwihwh
Respectfully Sheweth:- Diney No.g 609
PRELIMINARY OBJECTION:- Dawdwfg

1. That the petitioners have got no cause of action to file the instant execution
petition.

2. That the judgments of August Supreme Court of Pakistan and this
Honourable Tribunal have lost their efficacy for the purpose of
implementation by clear intendment through section 2 (1) of Khyber
Pakhtunkhwa Cessation of Payment of Arrears on Advance Increments on Q/
Higher Eduéationéi Qualification Act No. IX of 2012 & vires of the Act
have not been challenged before any forum. '

3. The Act was passed by the Provincial Assembly and assented by the
Governor Khyber Pakhtunkhwa. The answering respondents are bound to
obey the will of the legislature & cannot deviate from any provision of
enactment.

4. That the legislator has authority to legislate as they have mandate to do so by
a recognize process and services law do not provides the provision of
judicial review, hence, execution petition is not tenable.

S. That the petitioners were at liberty to join service after due process of

law_equivalent to_his gualification & the Government is not bound to

pay advance increment.

6. That the instant execution petition is time barred under the Limitation Act

No. IX of 1908. Hence, liable to be dismissed without any further

proceedings.




7. That the instant execution petition is against the notification dated 27-

10-2001 whereby, the basis of the claim of petitioners stood erased. In
the vear 2012 the Khyber Pakhtunkhwa Cessation of Payment of-

Arrears on Advance Increments on Higsher Educational Qualification

Act No. IX of 2012 was promulgated which was made retrospective

from 2001. Hence, the instant application_is liable to be dismissed on

this score alone.

8. That the instant execution petition is not maintainable in its present form.

9. That the petitioners have filed the present execution petition just to
pressurize the respondents.

10.That the judement of Honorable Peshawar High Court regarding the

Khyber Pakhtunkhwa Cessation of Payment of Arrears on Advance

Increments on Higher Educational Qualification Act No. IX of 2012 has

been set aside on 02-06-2021 and the matters are remanded to the High

Court for re-deciding _the writ petition afresh by the August Supreme

Court of Pakistan and Honorable Peshawar High Court Peshawar in

WP No. 3081-P/2021 & 06 other Writ Petitions having similar guéstion

of law and facts disposed on 14-06-2023 with the direction to respondent

department to consider the case of petitioners only and ofhers cannot

claim such benefits having not agitated the matter at the relevant time,

. Hence, present petitioners cannot claim such benefits as they were not

petitioners in that very writ petitions.

Factual objections:-

1. In reply to Para No. 1, of the execution petition it is submitted ‘that the
judgments of this Honourable Tribunal and August Supreme Court of Pakistan
have lost their efficacy for the purpose of implementation by clear intendment
through section 2 (1) of Khyber Pakhtunkhwa Cessation of Payment of Arrears
on Advance Increments on Higher Educational Qualification Act No. IX of
2012. Furthermore, August Supreme Court of Pakistan in CP No. 360 of 2013
held that a bare reading of sections Act No. IX of 2012 makes it crystal clear
that whatever beneﬁt the petitioner was claiming through the judgment dated

12-05-2009 has been nullified by the legislature through clear intendment in
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unequivocal terms, while vires of the said Act have not been challenged before

any forum. (Copy of the Act No. IX of 2012 and judgment of August Supreme
Court of Pakistan dated 29-08-2013 are annexed as Annexure “A” & “B”

respectively)

. That the Para No. 2, of the execution petition is correct to the extent of

promulgation of Act No. IX of 2012 while rest of the Para as composed is
incorrect hence denied and not admitted. Further, submitted that the instant
execution petition is against the notification dated 27-10-2001 whereby, the

basis of the claim of execution petition stood erased. In the year 2012 the

Khyber Pakhtunkhwa Cessation of Payment of Arrears on Advance Increments

on Higher Educational Qualification Act No. IX of 2012 was promulgated

which was made retrospective from 2001.

. In reply to Para No. 3, of the instant execution petition it is submitted that the

judgment of Honorable Peshawar High Court regarding the Khyber
Pakhtunkhwa Cessation of Payment of Arrears on Advance Increments on
Higher Educational Qualification Act No. IX of 2012 has been set aside on
02-06-2021 and the matters are remanded to the High Court for re-deciding
the writ petition afresh by the August Supreme Court of Pakistan and
Honorable Peshawar High Court Peshawar in WP No. 3081-P/2021 & 06
other Writ Petitions having similar question of law and facts disposed on 14-
06-2023 with the direction to respondent department to consider the case of
present petitioners only and others cannot claim such benefits having not
agitated the matter at the relevant time. Hence, present petitioners cannot
claim such benefits as they were not petitioners in that very writ petitions.
(Copy of the judgment of August Supreme Court of Pakistan dated 02-06-
2021 and Judgment of Peshawar High Court Peshawar dated 14-06-2023 are

annexed as Annexure “C” & “ID” respectively)

. That the Para No. 4 of the Execution Petition as composed is incorrect hence,

denied and not admitted. Detailed reply has already been given in Para No.3 of

the factual objections.

. That the Para No. 5, of the Execution Petition as composed is incorrect hence,

denied as the instant execution petition is hopelessly time barred.

That the respondents seek leave of this Honourable Tribunal to raise additional

grounds during the course of arguments.
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- Under the circumstances, it is humbly prayed that the instant execution petition

may please be dismissed with cost.

AMEER. M‘XV P\QET’/‘\I

SECRETARY
FINANCE DEPARTMENT KHYBER PAKHTUNKHWA
PESHAWAR
Y (RESPONDENT NO. 3)

ASTALIM Btk ¢ LAk

E&S TUNKHWA

(RESPONDENT NO. 4)

Mmmmﬂd Tmwar
(o

DISTRIC UCATION OFFICER (M)

ABBOTTABAD
(RESPONDENT NO. 5)
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" BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR CAMP COURT ABBOTTABAD

Execution Petition No. 630/2023

Service ApI;I)\Ieal No.1276/2007
Sardar Irshad Ali & Others......ciiei i e e s e Petitioners
VERSUS
District Comptroller of Accounts & 4 Others ....cvcicinnrcr e, Respondents

PARAWISE REPLY ON BEHALF OF RESPONDENT NO. 03 TO 05

AFFIDAVIT

|, Mr. Muhammad Tanveer, District Education Officer (Male)
Abbottabad, do hereby affirm and declared on oath that contents of forgoing
reply to application are correct and true according to the best of my knowledge

and belief and nothing has been suppressed from this Honorable Tribunal.

DEPONENT
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. THE KHYBER PAKHTUNKHWA CESSATION OF PAYMENT OF ARREARS ON
ADVANCE INCREMENTS ON HIGHER EDUCATIONAL QUALIFICATION ACT,
2012. '

(KHYBER PAKHTUNKHWA ACT NO. IX OF 2012)

CONTENTS
PREAMBLE
SECTIONS
1. Short title, application and commencement.
2. Cessation of payment of arrears on advance increments on higher

educational qualification.

Removal of difficulties.

naslliof

Repeal.




THE KHYBER PAKHTUNKHWA CESSATION OF PAYMENT OF ARREARS ON
ADVANCE INCREMENTS ON HIGHER EDUCATIONAL QUALIFICATION ACT,
2012.

(KHYBER PAKHTUNKHWA ACT NO. IX OF 2012)

[first published after having received the assent of the Governor of
the Khyber Pakhtunkhwa in the Gazette of Khyber Pakhtunkhwa
(Extraordinary),dated the 15" May,2012].

AN
ACT
to cease the payment of arrears accrued on account of
advance increments on higher educational qualification.

WHEREAS advance increments have been granted to certain Provincial Government
employees on the basis of acquiring or possessing higher educational qualification over and
above the prescribe educational qualification from time to time;

AND WHEREAS the Provincial Government vide Notification No. (PRC)1-1/2001,
dated 27.10.2001, had already discontinued the scheme of advance increments on higher
educational qualification;

AND WHEREAS due to financial constraints, it is not possible for Provincial
Government to pay the claimed and unclaimed arrears accrued from the said increments;

It is hereby enacted as follows:

1. Short title, application and commencement.---(1) This Act may be called the
Khyber Pakhtunkhwa Cessation of Payment of Arrears on Advance Increments on Higher
Educational Qualification Act, 2012,

(2) It shall apply to all the employees of the Provincial Government, who were
entitled to received advance increments on higher educational qualification. :

3 It shall come into force at once and shall be deemed to have taken effect on
and from 1% day of December, 2001.

2. Cessation of payment of arrears on advance increments on higher educational
qualification.-(1) Notwithstanding anything contained in any decision, judgment and
order of any Tribunal or Court including High Court or Supreme Court of Pakistan, for the
purpose of any claim for payment of arrears on account of advance increments on higher
educational qualification sanctioned in pursuance of any order, letter, office memoranda,
notification, instructions and other instruments issued before 1.12.2001, such orders, letters,
office memoranda, notifications, instructions and other instruments shall be deemed to be
non-existent, ceased or revoked and no further claim whatsoever on the basis of these
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instruments shall be entertained and all cases in respect of such claims pending in any Court
or Tribunal including High Court and Supreme Court of Pakistan shall stand abated.

2) Any order made, instruction issued, decision, judgment or order of any.Court
or Tribunal including a High Court or the Supreme Court, implemented immediately before
the commencement of this Act, shall be deemed to have been validly made, issued and
implemented by the date of commencement of this Act, and any amount already paid there-
under on account of advance increments or arrears thereof shall be deemed to have been
validly paid and shall not be recoverable from the recipient Government employees.

3. Removal of difficulties.—— If any difficult arises, in giving effect to the provisions of
this Act, the Provincial Government may make such orders as it may deem just and
equitable. : :

4. Repeal.---The Khyber Pakhtunkhwa Cessation of Payment of Arrears on Advance
Increments on Higher Educational Qualification Ordinance, 2012 (Khyber Pakhtunkhwa
Ordinance NO. I of 2012), is hereby repealed.




In the Supreme Court of Pakistan

: ;i . ~ {Appeliate Jurisdiction)
R % I Present!
/ > . S ki, Justice Anwar Zaheer Jamall
; . ~, *
./ - ‘ Mr. Justica Khilji Arif Hussain
P "My, justice ijaz Ahmed Chaudhry

o Civll Petition N9.360 of 2613,
. {on appeal from judgment of KPK Serylce Tribunal, Peshawar
o dated 30.1,2013, passed in implementation petition No.49/2012}
b - e e

e . Muhammad Haroon
© ..Petitioner

i Versus ‘
[ Executive District Officer, Elementary & secondary Education Dept. Harlpur, etc ’ i
H ... Respandents |
i |
Petitioner: In'person. |

tor official respongents: Mr. Naveed Akhtar Khan, AddLA.G. KPK. - |

- Mr. Saeed-ur-Rehman, ADG (Edu.), Hatipur, l

Date of hearing: 29.8.2013 ‘

JUDGMENT - W

Anwar Zaheer Jarnall .- By this petition under Articie 212(3) of the

2(‘%Mst¢unon bf islamic Repubhc of Pakistan, 1973, leave to appeai is sought by

¥
E

tm,ner Mghammad Haroon against '&he crder dated 30.1.2013, passed b

y the

W

1
%&n‘x Pakhmnkhwa Service Trxbunal Pesh
alication No.49/2012, in service Appeal No.506/2009, was

s

awar {in short "the Trlbunal"], wheraby

B»’fs mmmmentadon 3p

g

R

g!ag;m-rssad in wew of sections-1 & 2 of Khyber pakhtunkhwa Cessation of Payment of

i : . .
rrqa s on Advance tncrements on Higher tducational Qualification Act, 2012

-8

jar-Pakhtunkhwa Act o.IX of 2012}, ) ' -

We have heard the arguments of pelltioner He has placed rellance

d 12.5.2008, whereby he was held o

%—‘rg*-

e earher judgment of the Tribunal date
!
tlad fargthe hen

efit of advance increments on the basls of higher qualification.

udgment of this Court, -

oFe f‘%:",this purpose he has also pia:ed rellance’ upon the |

‘prxed- as pia Corporation . Alz-u[-Rehman Chaydhey (2011 SCMR 219). o
learned Additional Advocate General KPK, Mr. Naveed ’

: . . ' . :,; i As agalnst it,
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/“ N _ retrospective effect from 01.12.2001 and, thus, made the sajg judgment
/ ¥
v ( unimplementaple, ‘

. 4. We have consicered the above noted submissions made befare yg by

the petitioner and the learneg Addi. 4.G kpk and seen that indeed as Per judgment
of the Tribuna} dated 12.5.2009, the Petitioner weg held entitieg for the benefit of

. advance Increments on, the basis of hig higher qualification, byt such judgment has

"1.. Short title, application ang commencement, - {1) This Act may be callegd '
the Khybder Pakhtunkhwa Cessation of Payment of Arrears on Advance
Increments on Higher Educationa) Quallfication Act, 2012,

{2y 't shalt apply to al the emplayees of the Provincial Governmerjt. who

(3 Stshall comae inge force at once ang shall be deemed 1o have taken effect
onand from 1" day of December, 2001,
e

. . ' P 2 jCéssatlon of payment of arrears on advance Inerements on higher i
- v o 4 N e v .

h 4 "
ISupremb Court of Pakistan, for the Burpose of any clgim for Bdyment of arrears on i

£ ! g : L
1 r3CCoun Ny advance increments on tilghar educationg! quaitfication sanctidned in
i ' .

T b e

fburisuar#ce of any order, letter, office Mmemoranda, notification, lnstrucii_ons and
'iother Instruments Issued . before 1.12.2001, sych orders, letters, ‘0ffice
i:mdmor'?"nda, notificatlons, Instructions and other Instruments shall be deemed to

e '§;be*t}an&ft_:xi-stent, teased or revoked 2nd no further clalm whatsoever on the basis

Hy

Kol i fof thess Instruments shail pe entertained and ail cases in respect of such clajms

T e e,

i—;qehd'ing tn any Court or Tribungt lncludlng High Coyrt and Supreme Court of
Fkistan shal stand abated, .
Al (]
ro Any order made, iastruction Issued, declsion, Judgment or ordar of any
(-

\Gourt "Bir Fribunat Including a High Court or the Supreme Court, implemented

imiedibtely before ‘the commencement p

recoverable from the reciplent Government employees.”
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5. | A bare reading of the above sections from Khyber Pakhtunkhwa Ac:(,
No.IX of 2012 makes it crystal clear that whatever benefit the petitioner was
claiming through the judgment dated 12.5.2009, has been nullified by the
leglslatur-e th?ough clear intendment .n un.equivocal terms, while vires of the said

Act have not been challenged before any forum.
\,-______._n
6. This being the pdsition, leave to appeal Is refused and this petitlon is

Sd/- Anwar Zaheer Jamali,J
Sd/- Khilji Arif Hussain,J
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Respondents i
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CA.2140 of 2019 ‘
For Respondents .
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2019 of
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; t
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. Department, KI’K I

: Mr. Muhammad lsa Khan Khalil,
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Mr. Anis Muhammad shahzad,
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* CA.986 of 2020
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' Respondents in all
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g2 SC 7
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thers
and others v. Syed Muhammad Afaq and @ ,
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2 The learned counscl appearing
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have pass®
unable to show that the Hi
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\ : e Gener .
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. dmg the writ petitions ‘.

judgments of this Court, the High Court decl
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Act of 2012, as ultra vires the Constitution was, therefore, n
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this Court in the above cited cases.
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4. The appeals atand allowed, while the civil petition is
converted into appcal and allowed, in the above terms. ,i

S. As the matters are quite old, it is cxpected that the

High Court will decide the same expeditiously, preferably within a
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FEﬂ

3 Vs. 1
L
¥ i Govemmemguf Khyber Pakhtunkhvra through Chief -
k3 Pi _ ‘&*ﬂ{ emn'y, Pesluawar and others
e : i 3‘ _")‘
% | Dateot he:m‘_ | 14962073
i ] ]I’eutloner(o) ‘ a M/s. Noor Muliammad Khattak and L.
a1 ' %LE Nawab Ali Noor, Advocates.
18 Respondent(s ty Mr. Amir Javed, Advocate General

. Khyber Paklhvl'unlkhwa and Barrister
] Muhammad Yaseen Raza Khan, -Addl:
Advocate General afw My, Fazl-e-Khalig,
Litigation Officer, DEO (M&TF), Swabi. .
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1ok JUDGMIENT
Tk osev

IJAZ ANWAR, J. Through this ‘sin-gle judgment, we intend .
to decide the instant writ petition and Writ Petitions, liétcd
below, since in all these cases, similar questions of law and
facts are involved. The connected writ petitions are:~

"L W.P. No.913-P/2014 titled, Mulammad
Iqbal and others Vs. Govermment of
Khyber Pakhtunlhwa through Secreiary
to Government, Finauce Departinent,
Peshawar and others.
ii. W.P. No.l418-P2014 (itled, Molvi
Muhammad and otlers Vs. Governmnent
/f of Khyber  Pakhtunklnwa  through
Secrctary Elementary & Secondary
Education Department, Peshawar ard
others
¢ @il W.P. No2053-PR2014 tiled, Saced Ullah
and others Vs. Government of Khyber
: Pakhtunkhwa through Secretary
P S&GAD, Peshawar and others
: iv. W.P. No.1182-P/2018 titled, Muhaminad
Rehman and others, ¥s. Governntent of
Khyber Pakhtunkhwa through Chief -
Secretary, Pesitawar and others
v, W.P. No.2326-P/2019 titled, Muhanunad
Anwar Vs Gavemment oj Khyber

NE
PE‘ShaWar -“q R
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BPalkhtunkhwa through Sercretary
Educrmon, Peshawar and others -
vi. W.P, No.! GUC-P/2021 iidled, Ghandal

Khan V. District  Education Cfficer
(Malec), Peshawar and others :

2. _ In the instant Wx;'it petifion, the petitioners have

prayed for the following reliefis

“It is, tizerqfore, humbly piayed hat on acceptance
of this wnt petmom, this' Hon’ble Court may be
pleased 10 declave the act as ggeinst she basic
norms of law & rules repugnant to constitution, law

arnd pmc:‘rce/pohcy as mch no legal effect fiable ti

manled set-nside”, - E |

3. _ qu. all. these pe,:.titions,‘ thc. petitiom‘:rs' have‘
mainly questiom;:d the vires of the' Khyber Pakmunkhwa: ,
Cessation of Pay‘ment of Arrears on Advance Increments 611
Higher Educatioral Qualiﬁcatiqq Act,' 2012 (hercinafter to be. -
referred as “the Act™).
4. ‘ Comments were called from tﬁe. resmndeﬁfs’ :
who furnished the same, whercin, they opposed the issuance'o.f
desired writ aske! for by the petmo'z“'

5. Arguments heard and record perused.

6. Perusal of the record transpires that the
petitioners have questioned the vires of “the Act” on the
ground that promulgatibig of “the Act” had defeéted the
judgments of the superior Courts. He further con.tende.d that
vested rights of the petitioners l1a\!fe accrued in the matt:er and
pllaced reliance on the judgments reported as “FECTO Belarns

Tractor Ltd Vs, Government of Pélfjgtan through Finance

Ecemomic Affairs and others (PLD 2005 SC_605), 2013




A

—

SCMR_1749. 2013 SCMR 1752 (Comemm of Cour{

’

P_rowco ings case) and Al[R 19‘75 SC 21997,

7. . On the omer hand “the learned Advocate N

General, Khyber Pal».htunkhwa has referred to a rccent
jngment of the Hon'ble Suprergle Court of Pakistan passed in

th‘c case titled “The ]Di‘visiom}i _Superintendent, ]Pakisﬁan

" leways', Rawa]mndln and othelrﬁ Vs Svyed In‘s]imd Ali Alnd

12021 PiLC (CS) 2777 and Loutended that the grant of .

increments on higher educational qualification has since been. -

l'.
. i
discontinued through Notification dated 13.09.2001, as such, it

is a past and closed transaction and that necessary time was

granted to the employees who have any claim, albeit, when: :

they failed to claim the same for long ten years, as such, “the

Act” in question was prémulgate.d. He has also produced 2
letter dated 29.04.2010 issued by the Additional Secretary

(Regulation}, Government of Kliyber Pakhtusikhwa Finance .
ey /. yber ' all

Department (Regulation Wingj, whereby, clarification was

given about the advance. increments on higher educational’
qualification and according to which, a period of sixty days -

was provided for the remaining claims and argued that even

then, petitioners have failed to claim the advance increments at
the relevant time. - )

8. During the ‘course of hearing, learned: counsel

for the petitioners has produced let_tcrs/applicationé which

were duly placed on file and _contended that the right; of the -

petitioners to the grant of advance increments were secured

L

K




and guaranteed by a- Gpvé;rhmcnt’s éircular“ letter dated
1 i.08.1991 and &gt the case of the p.étiti';;;ers Whs matured at |
the. relevant time before the cut-of-date i.e. 13.09.2001 when
the grant of such incremients was discontinu:ed Hé also

referred to a Judgment of 1the Hon'ble Supremc Court of

Pak: tan passed in “CPLAs No 525 and 526/?0®U __g_gg;;iedi on
19 07.2007”,
9. ' At this stage, the learned Advocate General;.
Khyber Pakhtunkhwa, repr esentlng 1he responderits, contended
that the civil servants, who ?w.ere holdmg higher educational.
qualification prior to disc,ontinpation of advance increments in
" the year, 2001, are entitled for the benefit ﬂowinglfrsm '
- mtculax Iettel dated 11.08.1991, however, those who have'

('«

nnproved itéu,n' qualification afler the notlﬁcatlon dtttcd )
13‘09.200;1, ‘under no cucumeta.u,cs can blwim the ss‘me
béneﬁ’t an\d ;hat the bar created through “the Act” ivould be
equally applicable. |

10. In view of the above, we, without connnenting'- :

upon the vires of “the Act” and in view of the statement of tht;_ .

- learned Advocate General, Khyber Pakhtunk_hv@a, dispose of .
. { A ) ! '
TR this and the connectedwrit petitions and direct the respondents

to consider the case of the petitic)‘nefs -in the light of circular.
| .lettcr dated 11.(58.1991'4 and in case,‘ they"fulﬁll' the condition"
. mentioned therein for fhe grant of advance mcrcmenu pnor to i
the cut-of-date, they be aflowed such benefit. It s, howevcr,

cle rified thae enly the case of the present 'pc‘tittoners s‘hall be

;l% 7
r
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« v ! ' A . . \
\' ' . L 5._
- - consxdeied and ﬁmt others cannot claun such benef s, havmg
T : ~ - not agltatcd the. maiter at the relwant time, " |
Anuoum:_cd o
Dt:14.06.2023
i
. ‘ . ! . 1
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BEFORE THE I:'IONORABLE KHYBER PAKHTUNKHWA SERVICE
TRIBINAL PESHAWAR CAMP COURT ABBOTTABAD.
ASERARTES

E.P No.6?0/2023 IN SERVICE APPEAL NO.1276/2007

Sardar Irshad Ali & O'thers ......................................................... Petitioners.

District Comptroller of Accounts & Others.....c.ceieeericirnsciancrianerareaneee Respondents

PARAWISE REPLY ON BEHALF OF RESPONDENT NO.03 TO 05.

AUTHORITY LETTER

Mr. Muhammad Tanveer, District Education Officer (Male)
Abbottabad is hereby authorized to submit Parawise Reply in the subject tiled

Execution Petition on behalf of Respondents No.3 to 5.

CRET
(RESPONDENTS )



