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. BEFORE THE HON BLE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL PESHAWAR
. «“ e

Servnce Appeal No %9 [ of 2023

Muhammad Zubaur ......... ernsrenesenen s cereseemseetraeeneane sevennranennn, : ..Appellant

V Versus _— ‘
- Govt. of Khyber Pakhtunkhwa and others esteerssrsenasrius : “‘ Respondents.

B .SERVI‘CE APPEAL UNDER SECTION 4.

LIST OF DOCUMENT ATTACHED.WITH THE APPEAL

+ SINo. Document detail” ' ' o Mark ___ Ppage No. o
1. Service éppeal - : : ' . | \ 16
2. Application for < suspensmn of Postmg/transfer A | | . |
Notification dated 31.7.2023, - | - - : 7
- 3. Postmg/transfer Notification daféd 16.12. 2020 A 8-9
4, Postmg/transfer Notification dated 31.5.2022 B ) 10-11
5. Certificate of District & Sessions Judge, Shangla.- c - 12
6. Certificate of Senior Civil Judge(Admn)ShangIa | D. =~ 13
- 7. letter No. 174-79 dated 30.3.2023 . E -, . 14-18
. 8. Posting/transfer Nottf;catlon dated 31 .7.2023 T e
(Impugned) : S : - F 19
9. Departmental appeal/representatlon dated I, -
. 14.8.2023 - . _ .G - 20-24
" 10. Identification of Unattractive/Hard area policy. . H - 25
(MUHAMM{\D\ZU/BAIR)

© APPELLANT
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_BEFORE THE HON’BLE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL PESHAWAR.

Service Appeal No. 2@/50 / of 2023

Muhammad Zubair son of Pir Dad resident of Munir Colony Alpuri District
Shangla working as District Attorney, Law Department Khyber
Pakhtunkhwa............

.......................................................................................................................... Appellant

Versus :
1.Govt. of Khyber Pakhtunkhwa through Chief Secretary, Civil Secretariat,
Peshawar.
2, Secretary to Govt. of Khyber Pakhtunkhwa, Law, Parliamentary Affairs and
Human Rights Department, Peshawar. .
3. Mr. Salik Rauf, District Attorney, Shangla at Alpuri .................. Respondents.

APPEAL UNDER SECTION 4 OF THE KHYBER PAKHTUNKHWA
SERVICES TRIBUNAL ACT, 1974 AGAINST THE IMPUGNED
NOTIFICATION NO. SO(E) LD/15-11/2022, DATED 31.7.2023

ISSUED BY RESPONDENT NO. 1 & 2 WHEREBY APPELLANT IS
TRANFERRED FROM DISTRICT SHANGLA TO DISTRICT KOHISTAN
LOWER AND RESPONDENT NO. 3 FROM DISTRICT ABBOTTABAD TO
DISTRICT SHANGLA AGAINST THE LAW,RULES, NATURAL
JUSTICELAAND THE TENURE POLICY OF THE PROVINCIAL
GOVERNMENT

PRAYER
ON ACCEPTING OF THE INSTANT APPEAL, THE IMPUGNED
NOTIFICATION NO.SO(E) LD/15-11/2022, DATED 31.7.2023
ISSUED BY RESPONDEN NO. 1 & 2 MAY VERY KINDLY BE DECLARED
ILLEGEL, AGAINST LAW, RULES, NATURAL JUSTICE AND TENURE
POLICY OF THE PROVINCIAL GOVERNMENT AND THE APPELLANT
MAY VERY KINDLY BE ALLOWED TO CONTINUE HIS DUTY AS
DISTRICT ATTORNEY SHANGLA.

Respectfully sheweth:

1.That the appellant is serving as District Attorney in Law, Parliamentary Affairs
and Human Rights Department, Khyber Pakhtunkhwa since 11.3.2005 and since
his first appointment the appellant performs his duty with great zeal, zest,
honesty and to the entire satisfaction of the department.



} That the appellant was previously posted as District Attorney Kohistan Upper
“vide Notification No. SO(G)LD/15-11/2019/Vol.ll, dated 16.12.2020 and the
appellant performed his duties with full devotion in response to the

transfer/posting notification dated 16.12.2020. (Copy of Notification dated
16.12.2020 is attached as Annexure — A).

3. That the appellant was then transferred from the office of District Attorney
Kohistan Upper to District Attorney Shangla vide Notification No. LD/15-
11/2022/PSB/2276-2312 dated 31.5.2022 and the appellant assumed the charge
on 11.6.2022. (Copy of Notification dated 31.5.2022 is attached as annexure-B).

4. That the appellant was performing his duties with punctuality, in the public
interest and according to his ability and capacity which is evident from the fact
that the Hon’ble District & Sessions Judge and Senior Civil Judge(Admn)Shangla
issued appreciation certificates in favor of the appellant due to his outstanding
performance. Copies of the certificates is attached as annexure - C &D.

5. That it is imperative to note that after dissolution of the provincial assembly
of Khyber Pakhtunkhwa on 18.1.2023, a care-taker setup was installed in the

province of Khyber Pakhtunkhwa in pursuance of Article 224 of the Constitution
of Islamic Republic of Pakistan, 1973.

6. That in March, 2023 the appellant wrote a letter to the provincial
government about the alleged loss of Rs. 36, 20, 50, 163/22 due to the

involvement of the officer/officials of District Collector Office Shangla. Copy is
attached as annexure-E.

7. That the Deputy Commissioner/District Collector, Shangla annoyed on the
report, managed to transfer the appellant from the post of District Attorney,
Shangla to Kohistan Lower vide respondent No. 1 & 2 Notification No.
SO(E)LD/15-11, dated 31.7.2023. Copy of Notification is attached as annexure-F.

8. That feeling aggrieved from the notification, the appellant preferred
departmental appeal/representation on 4.8.2023 which has not sofar been

responded. Copy of departmental appeal/representation is attached as
annexure-G.

7.That the appellant being aggrieved approach this Hon’ble Tribunal after
passing of stipulated period of time inter-alia on the following ground:
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! a. That the impugned Notification dated 31.7.2023 is against law,

rules, principles of natural justice, hence void ab initio not
sustainable under the law.

b. That as per transfer postmg policy of Provincil Government,
normal tenure on a post for a civil servant is 2 years however,
the appellant has been made rolling stone by transferring

prematurely vide notification dated 31.7.2023 in utter violation
of the ibid policy.

c. That the appellant has remained in the Un-attractive areas like
Kohistan, Shangla for a longer period, therefore, as per
posting/transfer pollcy of the Provincial government, option for

further postmg should have been taken from the appellant
which has not been done in the alleged notification. Copy of the
policy is attached as annexure H.

d. That the appellant is entitled to be treated equally in accordance
with transfer/posting policy however, the appellant has been
discriminated by transferring him pre-maturely which-

~ violation of Article 4 and 25 of the Constitution of Paklstan,
1973.

e. That as per reported judgment of Supreme Court of Pakistan
2018 SCMR 1411(b), section 10 of the Baluchistan Civil Service
Act, 1974 did not prescribe a minimum period during which a
civil servant must serve at his post, it did not mean that the
government without assigning any reason could move a civil
servant from the place he was posted to after a month or
subject the civil servant to repeated postings in a short period of
time because that would amount to punishing him. Such posting
also adversely affected the publlc interest and resulted inthe
wastage of scarce resources and constituted bad governance.

f. That by issuing the impugned pre-mature, malafidely and
politically motivated notification dated 31.7.2023, the
respondents violated dictum of the apex court laid down in the
case of Anita Turab.
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g. That the notification dated 31.7.2023, is also against the

mandate of the interim government as per Election Act, 2017 as
interpreted by the August Supreme Court of Pakistan vide
judgment reported in 2021 PLC(C.S) 519, 2013 SCMR 1205.

. That as soon as caretaker set-up was appointed, the

constitutional command is that “ Its mandate is to hold free and
fair election in the aid of ECP”. No care-taker setup could make
any policy decision even in relation to transfer posting in civil
servants what to say of removal and appointment of members
of the Board of Governors of different MTIs who have been
appointed after going through all the process of appointment so
mentioned in the preceding paras. This principle was settled by
the Supreme Court after 18" Amendment to the constitution in
the case of Khwaja Muhammad Asif versus Federation of
Pakistan, etc. reported as 2013 SCMR 1205, followed by another
case of Nematullah versus Chairman Governing Body (2016
SCMR 1299) and re-affirmed by the Supreme Court in PLD 2021
SC 313. To be more concise, the Supreme Court has most vividly
observed that “That mandate of the care-taker government is to
hold the mantle in the interregnum when the term to the sitting
government has expired and the new government is yet to take
charge. A care-taker government is empowered only to carry out
day to day affairs of the state with the help of available
machinery/ resources/ manpower. It cannot take policy
decision and permanent measures including recruitments,
making appointments, transfers and postings of government
servants. It must leave such matters to the elected government
which take charge as a result of elections. A caretaker
government/cabinet has to confine itself to running day to day
administration of the state and to take decision required for
orderly running the affairs of the state”.

That the mandate of the caretaker setup is very limited as has
been discussed in an array of judgments wherein the mandate of

~constitution and certain provisions of Election Act, 2017 have

also been taken into consideration but despite that, the
department have with mala-fide intention and in complete
negation of the law have issued the impugned notification.



8,

j- That the constitutional guarantee of the right to be dealt with in

accordance. with law is being infringed in respect of the
appellant, for no plausible reason or rhyme, and therefore, the
impugned decisions in question is liable to be strike down. These
principles are time and again reiterated by the Hon’ble Supreme
Court of Pakistan and have recently held of immense value in
PLD 2021 SC 600 in the following words:.
“Constitutional guarantee of the right to be dealt with in
accordance with law, under Article 4 of Constitution, is available
not only to every citizen of the country but also to every other
person for the time being within Pakistan, said constitutional
guarantee cannot be curtailed or limited in the case or matter of
any person whosoever he may be and whatever the allegations
against him may be”,

Furthermore, the right to be dealt with in due process of

law as per Article 10-A of the Constitution of the Islamic
Republic of Pakistan, 1973 is being made redundant in the
instant case against the appellant. The right is absolute and
cannot be done away with and it needs to be taken as liberty as
possible as per the dictum laid by the Hon’ble Supreme Court of
Pakistan in PLD 2022 SC 497.
“In corporation of the right to a fair trial and due process by
Article 10-A in the constitution as an independent fundamental
right underscores the constitutional significance of fair trial and
due process and like other fundamental rights, it is to receive a
liberal and progressive interpretation and enforcement”.

k. That the Hon’ble Supreme Court of Pakistan in the recent
judgment in Justice Qazi Faez Isa case held in unequivocal terms
that the highest of offices are not to be denied the fundamental
rights so guaranteed by the constitution. The judgment is
reported as PLD 2022 SC 119 and lay as under:

“Right to be dealt with in accordance with law. No one, including
a judge of the highest court in the land, is above the law. At the
same time, no one, including a judge of the highest court in the
land, can be denied his right to be dealt with in accordance with
law; it matter little if the citizen happens to hold a high public

office, he is equally subject to and entitled to the protection of
law.” |
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2 |l That the impugned notification dated 31.7.2023 is nullity in the
B eyes of law as act of department goes in direct negation of the
provision of law. Furthermore, when the base is wrong and
rooted in a nullity, any superstructure built on the base, is also
unsustainable. The principie laid down through PLD 1958 SC 104
“has been reiterated in PLD 2022 SC 119, 2021 SCMR 637, PLD
2007 SC 1835 which essentially form part of our jurisprudence.

It is therefore, humbly prayed that on acceptance of this service
appeal the posting/transfer notification as mentioned above may kindly be
declared as against law, ruies, based on malafide intention, natural justice and
against the posting/transfer policy of the provincial government and also
against the mandate of the interim government and the appellant may please
be restored on the post of District Attorney Shangla. Any other relief which the
Hon’ble tribunal deems appropriate may also please be awarded.

\hy

(Muhammad Zubair)
17.11.2023 Appellant.

AFFIDAVIT

1, Muhammad Zubair son of Pir Dad, District Attorney do hereby solemnly affirm
and declare that no such appeal has ever been filed before this hon’ble Tribunal,
- hor pending nor decided. That the contents of foregoing affidavit are true and

correct to the best of my knowledge and belief and nothing has been concealed
‘or suppressed from this hon’ble tribunal.

Dated 17.11.2023

(MUHAMMAD ZUBAIR)
DEPONENT
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BEFORE THE HON’BLE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL PESHAWAR.

Service Appeal No. / of 2023

MUhaMMAad ZUDAIT ....ceurmueerrerunns coveesreeeseeessss e oeeeees s Appellant
Versus:
~ Govt. of Khyber Pakhtunkhwa and others .......oo....... Respondents.

SERVICE APPEAL UNDER SECTION 4

APPLICATION FOR SUSPENSION OF POSTING/TRANSFER
NOTIFICATION NO.SO(E)LD/15-11/2022, DATED 31.7.2023
L~ ' TILL THE FINAL DISPOSAL OF THE SERVICE APPEAL
Respectfully sheweth:

Appellant submitted as under:

1.That the service appeal is being filed in the Hon’ble tribunal in which date has
not yet been fixed. '

2.That the appellant has a good prima facie case and chances of success is also
there on the face of case.

3.That balance of convenience is also in favor of the appellant.

4.That in the interest of justice and public service, suspension of the impugned
notification is necessary.

It is, therefore, humbly prayed thét on acceptance of this petition, F
the impugned posting/transfer notification dated 31.7.2023 may kindly be
suspended till the decision of the service appeal.

Dated 11.7.2023  (MUHAMMAD 24BAIR)
: APPELLANT
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Rnghts Dt.pmlmwt in the ;mz,rust of publm service, with :mmeda.m effect-

&L" _ ‘;\ . GOVERNMENT OF KHYBER PAKHTUNKHWA LAW,
G ;3 PARLIAMEN TARY AFFAIRS & HUMAN RIGHTS
,-;A,&’;:: ' DLP ART ’WE\T - '
X Daud Peshawar the 16" Dé.cember;‘_’-mz(}‘. :
'NOTIFICATION

~ The Competent Authority is pleased to order

lim pnsimtﬂmnnfu QF ihe J‘oliowmg officers of Law, Parba; nemaly Aﬁmrs & I!unmn

*

S

I\'um & Dcm;,m[mu

:i ’ T!‘Qm

To

Dxx rici Attarncy Peshawar, relieving |-

L H{BS-19)

Ll Mst Wasima Jamil, Solicitor, DG
b DA (BS-19) Law & HR ~Mr. Noor Zaman, DA (BS-19) of 4
' ‘ S _ 1d<{:lmnai charge of the post of Dr.mu '
‘ ot Allorney Peshawar,

ORI T i 8 Muor “Zaman, DA - | District Anorney i)nsmct ﬁutmm" Service Tribunal

{BS- 1“)} Eabom Court 3  Peshabvar-vice 51 No 03 :
: . Peshawar . N : :

3. | Mr. Usman Ghani, DA { District Attorney “District d;tto*nu, Labuur Court

. -._(I%Q 59) ~ 7 - ! Serviee Tribonal | - Peshawar wc:, Sr. No. {12
1 © Peshawar : .
4L .Mr, Jamshed Khan, DA | District Attorney | Dmnci ’\xmmz.) D. I Khan vice Sr.

Hapgu.

]\GO& gn_

| M¥. Mustafa Kamal,

District Atiorney |

Malakand

13, Dtsum Attorney Hangu viee Sr
‘ ‘DA (BS-19) - “Tank . No.0d. ~
oo . ‘He-is atso: authorized 1o hold add!mcmai
charge of the post of Districl Attorngy
. L $ | Kurram if addition o his own gutics.
| 6.. |'Mr. Tarig Aziz. DA 1 District Attorney Bisuu._l_ﬁuu;m.y Tank vice Sr. No.05.
{BS-19) ' DI Khan© | He is also awthorized to hold additional
' : C - charge of the post of Distriel Attorney |, .
‘South Wazirisian in addition 10 his own
: N : duties. ~ .
7 F Mr. Salik Raul, DA . | District Attorney | District Attorney Abbottabad vice Sr.
{ (BS-19) ' Haripur .« | - _Neds.
18, | M Muhammad | District Attomey District Attorney M'msdhra vice Sr '
‘Siddique, DA (BS- 19} _Abbottabad . No.10.
9. 1 Mr. Ghulam Mustafa, - District Atidmey. | D:stnu '\umm.}' Iza?ipur vice Sr.
: DA (BS-19) ' Tor Ghar L No.§i.
10. | Mr, Umar Farcog, DA District Attarney | District'ﬁtwmq Tor Ghar vice S-I_‘.
BS-19) Mansehra. : U No09. ‘
111 Me, Mubianumad: Daud | District Avtorney | District Altorney Charsadda vice S‘r
| Jan, DA (BS-19) “Nowshera N lsL. -
o : ‘ Hr: is (‘EISO anthorized to ‘hold addmonall e
charge of the post of District Attormey |,
. N L . : Mohmand in-addition 1o his own duties. |
12. 1 Mr. Muhammad Zubair | District Attorney Distriet Attorney Kohistan Upper vice
Khan, DA (BS-19) * Shangla - Sr.NeJd3.
e W ‘ o . He:m zlso authonzed to look aﬁt.rthc 4
: work of District Attorney Kolai Palas in:
. o I - : addition to his own duties.
Il-3.‘ Mr. Abdul Wakeel; DA | District Autorney Disirict \immay lsanagram'againsl Ha
1 {BS-19) Kohistan the vacani post.___ '*??\Y"ﬂ |
14, Mr. Jamal Abdul Nasir, | District Attomey | Dmnm Aimmev Swat, againstihe | ]\%
1 DA (BS-19 ach) ' .

wvdcantpost. o .. 1
N " ‘

«




Mr. Noor Ullah, DA

District Attorney

3. : Dzstnct Attorncy ‘\Fowshnra vice Sr.
(BS-19 a.c.b) Charsadda - No.llL. :
Mr. Masood Ul SO (Opinion) District A'liom'ey K;h.ybenj against-the -

1186, .
- Ilassan DA (BS 19

Law Department

Vacant post.

~

DDA (BS-18)

, a.c.b) .
117, | Mr. Tahir 1gbal, DDA Deputy District | Solicitor, DG Law & HR in hlS own
1| (BS-18). _Attorney Hangu- - pay & scale vice Sr. No.01.
18. | Mr. Amir Qudir, ’)DA i Deputy District | District Attomcy Shangla in. h1s own
(33-13) - ~ Altorney Swat pay & scale vice Sr. No.12. A
He is also authorized to look after the
work of District Attorney Kohistan Lower |
- i _ A in-addition 1o his-own duties. -
19. | Mr. Muhammad Jan, Deputy District -

Altorney Service
Tribunal Peshawar

SO (Opinion) Law Department

Endst: No. & Date Eveng
Copy forwarded 1o the:-

YR NS

B o —

-
~

Secretary to (“mt of Khyber Pahhtunkhwa

- ~ Law, Parliamentary Aihura&i:ﬁuman '
L%y -q 'S -

Prlnczp'al Sccru‘xry to Chicf Mnustex Khyber P:Lkhtunhhwa ' : e
. All Dwmonal Commissioners. ;\i}ybcr PaLhLunknwa ‘
Accountant General, Khyber Pakhtunkhwa.

Deputy Commissioner, Abbottabad, Battagram, C,hdrsddda DI

Rights Depurtment

Khan, Han‘ﬂl.l Tank,

Mansehra, Tor Ghar, Lakki Marwat, Peshawar, Kohat, Shangla, \!owahera Haripur,

Swat, Malakand, Khyber, Kurrain, ?omh Waziristan,

Kohistan Upper & Kolistan Lower.

Muhmand Kohz Palas

Director General, Law and Human R.l{,hts Khyber: Pukhmnkhwa .
PSO 1o Chief Secretary, Khyber Pakhtunkhwa,

- Registrar, Service Tribunal Peshawar.

- District Account Officers concerned.
PS 10 Minister Law, Parliamentdry Affairs

and Humm Ru.hls Khyber P'zkhtunl\hwa N

10 PS 10 Secretary Law, Parliamentary Affairs and Human Rights Departmem

LL PA 10 Deputy Secretary (Admn), Law Department. |

12. Officers Concerned.
I3. Personal files. -

Ak
(AURANGZEB) (6/72 /)-.oz.,a.'
Sectmﬂ Officer (Genemt o
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Awney (hsamy - e | Solicor 136G Liw £ 112,
G [ M Armat Ullah Khim, | Depuly. Liw Ofticor, | taw Offleer, Taw Department
DisGICE Attorney (-1 1 Law Dopartman! Vm;ulnsrl.tlr(s vieant post,
S Mo Ab Ddaimal, DEstilct | Deputy  Soltetor, DG Dialrdel Attoriey u..,wm‘
S Aty () Law anit 1R | gt e vacant post,
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Distrlet Attomey (85-19) | Aftomey - Seyvice | agalnst e vacant poast.
. Trlbunal, Peshawar, o ‘ : 1.
100 1 Mec Nagte Khan, Distriet | Deputy Distrlet | Dlstlel, Alorney, Kolat Palos
| Altarey (BS-19) | Altorney, Abbottabad | against the vicint post,
11, M Anwar U1 Hag, Distrel | Depuly District | Plstrict AGormey Labour Court,
Attormney (BS-19) Attorney, Swal switl againal the vadan, pot,
120 | M Magbool ur Rehman, | Distriet Allu:nw, Retalned  agalnst the post of
| Plstrict Attornay (BS-19) | Bannu | Dlstrict Attorney, Bannu,
13, | Me. Ashad Alans, DIstilet | Blstelet Alornay, | Retadned against the posl of
Altorngy (B85-19) ) Lower Dl Distrlet Altorney, Lower DIy,
o[ ML Mubhammad © Jan, | Deputy ,uJI shitlon District Altorney, Chitral Uppnr
District Attorney (BS-19) | Oftleer, Law u()ulns.L the vacant post for one |
. S Department, day  for  actuallzaton  of |
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report o Law Department for
- o | further posting,
15, | Miss. Syeda Yusra Aman, | Deputy District | District  Attorney, :@W'ﬁérﬂ
" | District Attorney (8S-19) | Atarney, Nowshera vice SNo. 3,
16, - | M. ‘Khursheed — Ahmad, | Deputy District District /\llorm.y, Dlr Uppc
.o | District Attorney (BS-19) -} Altarney, Mardan, | agalnst the vacant nt post,
1720 PMec Mubammad B, | Deputy District | District Attornw, Il«}rlpur'v'lc'('
_ .| Distfet Atoroey (BS-19) | Atornay, Hatlpur - 1 6.No, 22
18, | Mz Shakirullah, Distilet | Law Otticer, Advocate | District /\ttomt.y, Lower Chitral
Alorney (B5-19) General Offlce agalnst the vacant post for one,
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':\ ' ('iUW‘R‘iMEN'I‘ OF KHYBLE K PARHI oﬁxai~1w;\" .
TLAW, I‘ARLM\%NIARY AFFAIRS & HUMAN RIGHTS . \ .
& | DEPARTMENT | @
1 promot:on and after that w:ll
report to Law Depaﬂmcnt for

: : further posting. r
M.r. Akhtar Hayat Khan, | District Attorney, | District Attorney, Battagram ;'
District Attorney (BS-19) _ | Shangla . vice S.No. 23 - - =

20. | Mr. Zubair Muhammad, | Deputy Director | District Attorncy, South,fr
District Attorney (BS-10) | Human Rights, DG | Wazlristan against the vacant |
' ' “ilaw&HR. post for one ,day for,

' actualization of promonon and :
after that will report to Law,

"Department for further posting. |

N : . L.
~+ . 721, | Mr. Noor All Khan, District | Deputy - District | District Attorney, Labour Cdurt i .
Attorney (BS-19) . .| Attorney, Kohat "| D.IKhan agamst the vacant |
o R post - J
ADIUSTMENT o T - -
22. | Mr,  Ghulam . Mustafs, District Attorney, Dlstnct Attorney, Karak agannst
_ | District Attorney (8S-19) | Haripur | the vacant post. l
23> | Mr, Abdul Wakeel, District | District Attorney, | District Attorney, Kohistan vice i
Attorney (BS-19) . ‘Battagram - . " 1S.No.24 ] |
24, | Muhammad .Zubair Khan, | District Attorney, | District Attorney, Shangla vice
District Attorney (BS-19) Kohistan . 1S.No. 19 .

. Secretary to Govt of Khyber Pakhtunkhwa
. - ‘ _ Law, Parliamentary Affairs & Human
o o ' . Rights Department |~

Endst; of evenANg & date.

Copy is forwarded to the:

~ Accountant General Khyber Pakhtunkhwa Peshawar.
' Principal Secretary to Chief Minister, Khyber Pakhtunkhwa.
Secretary to Govt. of Khyber Pakhtunkhwa, Estabhshment Department

Registrar peshawar High Court, Peshawar, .
Director General of Law & Human Rights Khyber Palthtonkhwa .
. Solicitor, Directorate General of Law & Human Rights, Khyber Pakhtunkhwa.
Section Officer (PSB), Establishment Department
Budget Officer-11, Finance Department.
PSO to Chief Secretary, Khyber Pakhtunkhwa. ) .
10. PS to Minister for Law, Khyber Pakhtunkhwa. o S L
11. District Accounts Officers concerned. I :
12. Manager Government Printing. Press, Peshawar

13. Officer. concerned ' . - . ‘

(AURANGZEB)
Section Officer (General)

Scanned with CamScanner -
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DESTRICT J UDICIARY SHANGLA

QFFFICE OF THE DISTRICT & SESSIONS JUDGE/ ZILLA QAZI, SHANGLA, -
: ‘ KHYBER PAKHTUNKHWA

o

E:.; ) - . : ] ’ . . R A ::‘ M ‘CERTi:FiiC.ATTE . . ... TN

s

- Certlﬁed that Muhammad Zubalr , DlStrlCt Attomey\

'Diétrict Shang'la He 1s regularly appearmg in dlfferent Courts of the

Dlstrlct in Civil cases pertammg to the Government and his pr ofessmnal

experlence was found satxsfactory I-Ie takes keen mterest in hlS }ob

Wg‘/

" DISTRICT & SESIONS JUDGE/ ZILL
L IsHANYLA

q""ﬂl.“\ui/ E

. S
i



DISTRECT JU DECIARY SHANGLA

. KHYBER PAKHTUNKHWA.

.+ CERTIFICATE

Certiﬁe’d that Muhamn'lad Zubair -, District Attorney

.District.Shang]a He is regulally appeanng in dlffeLent Courts of the

DlStI‘iCt in C1v11 cases pertalmng to the Govemment and hzs professwnal

S gaxperlence wa_s found satlsfactory. He takes keen interest in his jpb.
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_ OFFICE CJF THE
DISTRICT ATTORNEY

$7 Ny SHANGLA AT ALPURAI
. ‘%‘;‘:-wﬂ !}Zj : . _ . / =

"7£

v

DA (SH)IDated o) I 53 12023
Phone & Fax# 09,96-851 279. . '

. governmentpleadershangla@gmail.com

.

The Senior Member Board of Revenue,
Khyber Pakhtunhwa, Peshawar.

4

.-

"Dear'Sir :

lt is submltted that -

‘Subjeci: Conduct of Government casés-inq'uiljy thereof,

1. The District Collector Shangta issued Notmcatlon under section 4 of the.
Land Acqu isition Act, 1894 on 11.09. 2003 and revised Notification on 25.01, 2005 for
acquisition of the foliowing property for Establlshment of Government Polytechnic

Instltute and vocatlonal Centre at Alpun

P

2,

~|Locality|Khasra No. |Kind of land  [Measurement .
{Lilowni {1363 " Dhakarak 2K ---01 Marla
11365 Abi |13 K16 Marlas

| Ghair Mumkin . {0 K----04 Marlas .
Total 16 K--01 Marla

The possession of the property was taken vide Notlflcatlon undersectaon

17 of# and Acqunsutson Act, 184 on 2u.05.2005.

3,

The Co!lector |ssued award under secton 11 of the Act on 10.C. 2006 and .

rates as per detailgiven below was fixed;-

'Khasra Kind of land Measurer';lent' Rates ber ;t\mou‘-nt o
No. - ' o : ‘ Kanal _ '
1367 Dhaka Rak  [02K—01M (11140 22,837
1365. . |Abi 13K-16M (206540  |2850252

| Ghair Mufkin | 0K---04M 251,280 50,256

! ‘Total [29,23,345
, ©Add 15% compulsary Acquisition Charges | 438,501/75
' ' Grand Total {33,61,846/75



mailto:governmentpleadershangla@gmail.com

&)

‘t. . Ther land owners/petrtronero filed reference under sectton 18
7 st the Land Acqulsmon -Act, 1894.The District Judge/Referee Judge Shangla
b accepted the petttton/refereqce anf enhanced the rates wde judr;ement and
7L decree dated 30.04.2010 as under- | | -
'[ 18, No. 'Kiﬂnld of Land |Khasra No. |Measurement|Rates fixed |Arnui.
| 11 [onakarak 1363 2k-01M" 50000 [102500
| 2. |Abi 1365 13 k-16M 400000 5520000
| \ 3. |Ghair Mumkin |1365 Ok--4M {251,280 50,200
| | o . Total |56,72.700
J Add 15% compulsory Acquisition charges. {850,005 _
| K . Totali 65.23,605
' ' () deducuou of peyment made to the owners as per award. .. |33,61 ,8’46/75
' Net-\—wahleto the owners.  131,61,758/25

Operahonal part/cmcludlng para.of the judgment dated 30 04, 2010
of the learned referee. Judge/Drstrrct Judge is quoted as under:- ;
JL.bﬁwC/o'lfude)J:;z’z’lg.r? dlod,/f"J)c_!f...J){»,&'VrVUL.vM ’dszJJ/JO"'M" I

. S § -Lde{"‘/u'Sﬂ:”wQ/de/?
o L T A00000/=d Ju BEEUAYT - @%
A | S ' ) - L.:/SOOOO/—JJL«(GJU"M{J/(M -7
LR SRV r/w.rma_u"(“'y.;[, Jtu‘w,mn.»//uuww;wéw |
o udfudm,w./rmuwml S PG b e /£4wdvc/duy._.uybuu.

o e bl e Qe S L T T2 S S

5 °  The relevant sections of the Land Acquisitioni Act, 1864is also quoted as under:-

NWFP- - ' '

Setion-zs. Coi{ector may. be directed topay interest on excees cdmpensation’

Amendment

If the sum which, in . the opinion of thé Court, the Collector ought to have been ;
‘awarded as compensatton is in excess of the sum whrch the Collector did award as
compensatron the award of the Court may - dlrect that the Coilector shall pay.
srmpiernterest on such excess at the rate of six per centum per annum from - S

“'the date on whrch he took possessaon of the - land to the date of payment of such excess ‘

into Court.

. Sectlon 34. Emn_e_ng_lnterest - _ ,
When the amountofsuch compensatton is not pald or depostted on or

‘ before taking pdssesslon of {he land, the Collector shau pay the amount awarded with

simple interest thereon at the rate of six per centum per a'tnum from the time of so

takmq possessron untill it shall haLe been so paid-or. deposn




*

76;_!' | The in the hght ofrudgment/decree oated 30. 04 2010 and retevant sectrons O

quoted above the calcutatron of the sntnrr-»st on the amount is as under -

.'.
A

particular_ - |Excess . ' [Rates per P’e’rtod -Amount of
L -|Amount - | |annum | ' " |interest
- |1. Pincipal 12749355 1'[6% per = [10.07.2006 to o
1 Amount oo a ~ jannum 11.02.2015(8 Years 7 | 1883,308/17
e months) ]
"]2.15% compulsory  1412,403/255 NN L
- |Acquisition-charges S w0 212,387/67
- {Total amount 31,61 758/25 Total payabie 06 % mterest upto o
15. 02 2015 20,95,695/84
( )JAdd prrnc:pal amount ' o - | 27,49,355/- -
add 16% compulsory _acquisition charges - .| 412,403/25
4 * Total payable amount -upto11.02. 2015 52,57,454/09
7. The acqursrtron staff posted. in the Drstrrct Collectorofiice, Shangta and departmentat

representatrve of Deputy Commlssroner of‘rce are close retatrves and family, members “of
the petrttoners /decreé hotder therefore they in.connivance with the decree holders sent’
-an amount of Rs. 56,02, 110/- to courtvide Deputy Commissioner Shangla fetter
~ No. 2080-86 dated 11.02.2018 for payment to the decree holders Thts cause ov‘er A
payment of Rs, 344,655/91 to the decree holders, - R \
8. - The District Cotlector Shangla instead of olosihg‘,the'exeouttngpro_ceedings 'agr_eed

- for commission constitiited to-work-out exact out- standing amount of decr=: by the court -
of learned Senior Civii'a‘udor Shangra an 25.05,2016. "t‘n gpmmics o yas dulv
attended by the representatrve of. Deputy Commresroner Shangta The reprenventatrva of
Deputy Commissioner office could not properly expia|r‘ed/r'=lcui‘tted the payment and -
again a sum of Rs. 89,06, 02‘3/“ was fixed as due payment upto 27.05.2016,
9. ‘The objection petrtlon upon the calculation was f:!ed before Semor Crvrl Judge
~Shangia which was rejected by the court because one of the decree holder is practlcrng
‘ lawyer and always remalns in ciose cc;ntacts with the presrdlng offrcers of the Court, ‘
‘therefore, our objection petrhon was rejected by the Court on. 13 06 2016. . The -
Drstnct Collector Shangla office wds failed to properly assrst the Advocate Generat |
. offrce Peshawar Hrgh Court Mrngora Bench/Darul Qaza Swat thus .our.R.F.A filed .
agamst the said order was atso drsmrss.ed vrde order /Judgment of the Peshawar Hrgh
Court /Darul Qaza Swat dated 14.04. 2022, : , ‘
0. _ The Director Technical Educahon and Vocattonai Tramrng Authority Khyber
Pakhtunkhwa forwarded a cheque amountrng to Rs. 1,19800,000/= in the- name of Deputy

. Commrssroner/Drstnct Coliector Shangia vrde ietter No. Shang!a/1139 KP-TEVTAILIt dated

02.02.2022. tn the said letter, the Director shows his concern regasdrng the exagoerated

- calculahon of the compensatron (Copy is enclosed as Annexure-A) The representatrve of -

; the drrctorate namely Mr. Shah Riaz Khan Deputy Dsrector also briefed. the undersrgned
about the- situation. On the same day case‘was fixed for hearrng |n the Court. The

. undersigned alobgwrth the Deputy Director concerned attended and requested the

,_court for re- calculatron of ftgure in accordance wrth the decree of the court Date




-

4 .
t
‘

/

. was concluded that the decee holders are al'eady in receipt of Rs. 344, 655,' over and.

was adjourned andthe‘dnders:gned personally hold calculatlon of the- amount and flnally it

above the due amount, Thus an application was drafted and the court was requested ta

recover the said over paymerit from the decree holderand rurther payment of Rs

11900000/= was stopped. (Copy is attached as annexure -8)

. 1. The dep,artmental representatlve and land acqulsrtlon ‘staff of District Collector

Shangla office® are close relatives.and famrly members of the decree holders,

‘therefore they ‘were unhappy:ro*n the sltuatron Aziz Ullah jan ADC (G)- was’ also_ K

unhappy on it for the reason bes{ known {o- him. .

'12.. “In the meanwhile, other two references of the same famrly tltled Sard Romen

" Versus Government of Khyber Pakhtunkhwa and Khlzar Hayat efc Versus Governrr‘ent .
of Khyber Pakhtunkhwa etc. were remanded to the Dlstrrct Judge Shangla by the Hon' ble
Peshawar High Court Mlngora Bench/Darul Qaza. The undersrgned argued both the
' references and the Hon' able Judge decided the cases agalnst the: Department on
10.12, 2022 Representatlve of the DeputyC_ommrssloneer. DaftarAli A.D.K.was presentin the

court,

-

< 13 - The departmental representatlve of Deputy Commrssroner office and Land
Acquisition staff of District collector Shangla are close relatlve and family members of the

petrtloners therefore they dellberately delayed the frllng ofappeals in the Peshawar

- High Court Mingora Bench/Dardl ﬁaza with the actlve support of Mr, Azrzullah Jan A, D C
(G) Shangla. ' '

Loss in ali the above cases is calculated as under;- . )

' (1 ) Muhammad Sher Vs Govt: of Khyber Pakhtunkhwa etc = - 7 .122;44,6.55/=
(2) - Said Romen Vs Govt of Khyber. Pakhtunkhwa ete. - 16,44;26.849/81 :
(3) Khizar Hayat etc Versus Govt: of Khyber Pakhtunkhwa etc 18,53,78658/41

o R - Total Losses - - 36,20.’50,163/22
Detail of losses is 'attached as annexure-C ' :
As the above ofﬂcral lofficer of Dlstrlct Collector offlce Shangla are rnvolved in

the losses to the public exchequer as calculated above, therefore departmental

g proceedlngs may please be mrtrated agalnst them as per rules on the subject.” For falr -

and impartial rnqurrylwould also like to request that the lnqurry may please be
conducted through officer/officers other than from PMS cadre..
Thanks ‘ : SRR ‘

Drstnct Attorney

IR ' Shangla
Copy alongwlth Its enclosures is forwarded to - | _ '
1 The Secretary f SivEamen Gi r(l.yber ltlturlr-::-::;r:;-’!qm-,f’w L aiy Affairs

and Human Rights’ Department Peshawar,

2. The Secretary to (.aovemment of Khyber Pakhtunkhwa Establlshment Deoar e

Peshawar ) , 4 o
. ) . - :
8,

b e ¢ e i Do

Z/

- ;«'..q'n:.«uﬁma.sem,.l.mwnubLuy;\..:....:.t.v.-.u,.-".»;as..a-A YRR
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g
g 3. The Commissioner, Malakand Division, Saidu Sharif Swat.

4. The Chairman, ERRA, lslamabad
5.- The Director, Technical Educataon and Vocational Training Authority Khyber

Pakh*unkhwa Peshawar He is requested to please pursue early hearlng
apphcanor in CPLA'in case of Muhammad Sher etc. pendsng in the August Supreme

Court of Pakistan. .
For favour of mformatwn and necessary action please @ 5: .@ %L/

District Attorney
Shangla




GOVY RN'\II'.N'I‘ OF KHYBER PAKHTUNKITWA
i. \\\ l’\Rl IAMENTARY AFFAIRS & llllMAN RIGHTS
DE I’ARIM['NI )

®

ul
S
Fees Dawd Poslwwar the 31" July 2023
TLFICAUON :
No The following posting. / transfer of the

SOLELD/ .9z 11/2022/
afficers of Law, Parliamentary Aff
ordered in the best public interest, with immediate effect -

airs & Human Rights Department, is hereby

|

| S% | Name & Designation From - To
Lo M Salik Rauf, District Attorney, - District Attorney,
P District Attorney, Abbottabad Shangla -
L (BPS-19) : I
: 2. Mr. Noor Zaman, District Attorney, District Attorney,
. District Attorney, Kohistan Lower Khyber
oo (BPs-19)
. 3.+ Muhammad Zubair, District Attorney, District Attorney, -
! District Attorney, Shangla Kohistan Lower
L (BPS-19) ' :
| 4. i Mr. Masood-Ul-Hassan, District Attorney, Deputy Legislation
; I Cistrict Attorney, Dir Lower . Officer,
[ | (BPS-19) A Law Department
| 5. | Mr. Anwar-Ul-Hag, ~ District Attorney, District Attorney,
! District Attorney, Kurram Labour Court Swat.
g (BPS-19) o -
6. Mr. Arshad Alam, District Attorney, District Attorney,
District Attorney, Khyber Mardan
L (BPS-19) _ ‘ ,
7. | Mr. Khursheed Ahmad: District Attorney, District Attorney, -
District Attorney, Mardan . Abbottabad
(BPS-19) _

- 02. Consequent upon the above, Mr Imran Ullah, District Attorney, Hangu'
and Mr. Ajab Khan, Assistant District Attorney, Dir Lower will be authorized to'look-
after the work of District Attorney Kurram and District Attorney Dir Lower,

respectlvely, in addition to their own dut:es A o

Secretary to Govt: of Khyber Pakhtunkhwa
. Law, Parliamentary Affairs & Human
Rights Department

Endst: No, & Date Even/9802-32

Copy fcawarded to the:-

At,countant General, Khyber Pakhtunkhwa,

‘Director General, Law and Human Rights Khyber Pakhtunkhwa
District & Session Judge(s) concerned. .

Deputy Commissioner(s) concerned.

District Account Officer(s) concerned.

PS to Minister for Law, Khyber Pakhtunkhwa.

PS to Secretary Law, Parhamentary Affairs and Hgm
Officer(s) concerned.. '

- Personal files.

ghts Department.

®@N¢W§wNQ

4

: o )
o , (Muha mad/Bilal)
o * Section Officer (Estab)

€S CamScanner
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SHANGLA AT. ATPURAL ‘

NO. QSQ D.A (5 Jbated 29 08 & nou,

Phone & F'IX# - 0)96 851279

govemmentplead etshangla@gmaﬂ com

e Ty

' The Sec1etaly to Govt. of Khyber Pald)tunld]wa . .
~ Law, Parliamentary. AIfaus and IIumam R1ghts Department L
- Peshawar. o
: . :
SubjeCt: ‘ DEPARTMENTAL APPEAL/REPRESENTAT!ON AGAINST THE NOT|FICATION
- T NO. SO(E)LD/IS 11/2022 DATED 31.7. 2023 WHERBY _THE APPELLANT
) HAS BEEN PREMATURELY TRANSFERED EROM THE POST OF DISTRICT
' ATTORNEY SHANGLA AND POSTED AGAINST THE POST OF DISTR[CT
ATTORNEY KOHISTAN LOWER® IN UTTER VIOLATlON OF
LAWY, RULES PRINCIPLES OF NATURAL JUSTICE AND TRANSFER POSTING

POLICY OF THE PROVINCIAL GOVRNMENT KHYBER’PAKHTUNKHWA
‘ - “
|

Déar?\hdam ‘ ' A i

Enclosed kmdly find hexethh the qub|ect appealhepleSentatlon in -
1csy=ct of the undersigned’ and addressed to the Hon’ble Chlef Minister- K.hyber
Pdlmtunkhwa for favoul of further neceosary action please

(MUHAMMA‘I}ﬁ}AI'R)
DISTRICT ATTORNEY
SHAYGLA

"”Q

OFFICE OF THE | I C/ LA
'DISTRICT ATTORNEY . - @ ~




To

_ The Hon’ble Chief Minister,

Khyber Pakhtunkhwa,
Peshawar.

- . - = .

" Through:- PROPER CHANNEL.

Subject:

"DEPARTMENTAL APPEAL/REPRESENTATION AGAINST THE
NOTIFICATION NO. SO(E)LD/15-11/2022 - "DATED 31.7.2023 WHERBY
THE APPELLANT HAS BEEN PREMATURELY TRANSFERED FROM THE
POST OF DISTRICT ATTORNEY SHANGLA AND POSTED AGAINST THE
POST _OF DISTRICT ATTORNEY KOHISTAN LOWER IN UTTER -
VIOLATION OF LAW.RULES.PRINCIPLES OF NATURAL JUSTICE AND
TRANSFER POSTING POLICY OF THE PROVINCIAL GOVRNMENT
KHYBER PAKHTUN'KHWA.

Respeéted Sir,~ ) -

The appellant submits as under:-

That the appellant is serving as District Attorney in Law Parliamentary Affairs and Human

" Rights Department, Khyber Pakhtunkhwa éince 11:03.2005 and since. his first appointment

the appellant performs his duty with great zeal zest, honesty. and to the ent|re
satisfaction of the department.

That the appellant was prewously posted as District Attorney Upper Kohlstan vide
Notlflcat[on l\o SO(G)LD/15- 11/2019/Vo| I dated 16.12.2020 and the appeilant

performed hlS duties wrth full devotion in response to the- transfer/postmg o

‘ Notlﬁcatlon dated 16/12/2020 ( Copy of Not!ﬁcatlon dated 16/12/2020 is attached as

Annexure ”A”

That the appellant was then transferred from the office .of District Attorney Kohistan

‘Upper to Distri'ct' Attorney Shangla Vide Notiﬁcation No LD/1%-11/2022/PSB/2276-

2312 dated 31. 05 2022 and the appe![ant assumed the charge on 11. 06 2022. (Co'py

of Notlflcatlon31/05/2022 is' attached as annexure “B”.

- That the appellan‘t was performing his duties with punctua.lity, in the publit interest

-and according to his.abi!ity and capacity Which.is evident from the fact that the ‘

Hon’ble District & Session’s Judge and Senior ‘Civil Judge/Admin Shangla issued

. appreciation"certificates in favor of the appe'llant due to his eutstanding

performance.'COpie.s of certificates are attached as annexure “C” & “D”.

That it is imperative to note that after-dissolution of the provinci‘al assembly of )

: Khyber Pakhtunkhwa on 18 01 2023, a caretaker setup was installed in the province

of Khyber Pakhtunkhwa in ‘pursuance. of Article 224 of the Constrtutlon of Islamlc

Republrc of Pakistan 1973. N

That since the Provrnc1a1 Assemb!y stood dlssolved and e[ectlon has to take place in o

the provmce, therefore, in Iight of Article 218 of-the. Constltutlon of Istamic Repubhc

of Pakistan 1973 and Ser:tzon 230 of the Election Act 2017, the Electron Commission




+

of Pakistan has imposed a ban on all phstiné and transfer in the province of Khyber

Pakhtunkhwa vide Notification dated 22.01. 2023.

. That the appellant was shocked to know that the department issued the impugned

Notlficatlon No. SO(E)LD/15-11/2022 dated 31.7.2023.whereby the appellant has

been prematurely transferred from the post of District Attorney Shangla and posted

' '_"against'the post of District Attorney Kohistan lower in utter violation of section 230

of the Electioh Act 2017, l\lotification dated 22.01. 2023-ot the Election Commission of'
Pakistan, rules, prmqples of natural Justlce and Transfer Posting Policy of the

Provincial Government. Khyber Pa khtu nkhwa.

8. That feellng aggrieved from the |mpugned Not|frcat|on dated 31.7.2023, the

appellant filing the mstant Departmental Appeal/Representatzon on the folEowmg

grou nds

GROUNDS

A. That the impugned Notification dated 31. 7 2023 is agamst the taw, Yules
g pnnaples of natural justice, hence void ab |n|t10 not sustamable under the law.
B That as per‘ Transfer Posting Policy of Provincial Government normal tenure on a

post for a civil servant is 2 'years however the appellant has been made a rolling

stone by transferrmg prematurely vide Notlflcatlon -dated 31.7.2023 in utter -

‘ wolat:on of the ibid polrcy _
C. That as per judgments of superior courts, the authorrty gwen to any official shall

‘ be exercised as a Public Trust and in accordance with law and rules however the

' Notlflcatlon dated 31.7.2023 is an example of colorful exercrse of powers in

-

v1olat|on oflawand Rules ' . ‘ T

' D. That the appellant is entltled to be treated equally in accordance with transfer .

postlng policy however the appellant has been dlscrlmlnated by transferrmg h1m

prenwaturely-w.hj‘ch is violation of Article'4 and 25 of the constitution of ‘Paldstan
: ‘1973 A _ o |

E. As per reported Judgment of Supreme Court of Pakistan 2018 SCMR 1411(b) ‘
' Section 10 of the Baluchlstan Civil Servant Act 1974 did not prescrlbel. a mlnlrnurn

period durmg which a cnwl servant must serve at hiS post it did not mean that the'

. government without assigning any reason could move a cwrl servant from the.- g

place he was posted to after a month or subject the civil servant to repeated
-postings in a short period of time becadse that.yvould amount to punlshlng him
such’ pos;tings .also ‘adversely affected-the public interest and resulted in the
W‘astage of scarce resources and constituted bad go\rernance. | .

F. That 'by issuing the impugned pre-.mature, political motivated Notiﬁcation da’ted‘
-31.7. 2023 the department wolated d|ctum of the Apex Court laid down in the.

" case of Amta Turab.



I,

&3

G. That the Notification dated 31.7.2023 is also against the mandate of the interim ,

'governnaent as per Election Act, 2017 as interpreted by the August Supreme.

Court of Pakistan vide judgment reported in 2021 PLC (C.S) 5'19, and 2013 SCMR
1205, , o S - o

H. 'That as soon as caretaker setup was appomted the constitutional command is
“that “Its mandate i is to hold free and fair election in the aid of ECP”. No caretaker
setup could make any policy decisions even in relation to transfer postmg of civil

' servants what to say of removal and appomtment of members of the Board of
Governors of different MTI's who have been appointed after going through all

" the .process of appointment so mentioned in the pre‘ceding paras. This principle
was settled by the Supreme Court after 18th-Amendment to the Constitution in
the case KHAWAJA MUHAMMAD_ASIF__Vs. FEDERATION OF PAK[STAN etc.
reported as 2013 SCMR 1205 followed by another case of N::MATULLAH Vs
CHAIRMAN GOVERN!NG BODY_ (2016 SCMR 1299); and reafflrmed by the
‘Supreme Court in PLD 2021 5C 313. To be more concise, the Supreme Court has -
most vividly observed that “That mandate of a caretaker Government is to hold

“the mantle in the interregnum when the term to the sitting government has :

expired and the new government is yet to take charge, A caretaker government is .

. empowered only to carry out day to day affairs of the state with the help of

available machinery/ resources/ manpower, It cannot-take po|icy decisions-and

permanent measures mc!udmg recruitments, makmg appomtments, transfers

and postlngs of government servants. It must leave such matters to the elected -

-government which takes charge as a result of elections, a caretaker government/

~ cabinet has to confine itself to running day to day administration of the state and
to take decisions required for orderly running the affairs: of the state”.

. - That the mandate of the caretaker setup is very limited as has been dlscussed in

an array of Judgments vvherem the mandate of- Constltutlon and certain
~provisions of Election Act 2017 have also been taken into consideration but
- despite that, the department have with mala fide intentions and in compiete

negation of the law have issued the‘.impugned Notifications. S

~ ). Thatthe Constitutional guarantee of the‘right“to'be dealt with in accordance with

Y i X .
faw is being infringed in respect of the petitioners, for no plausible reason or

rhyme, and therefore the impugned decisions in question is liable to be strike
‘ down'These principles are time and again reiterated by the Honorbale Suprerne
Court and have recent[y ‘held of immense- value in PLD 2021 Sc 600 in the

followmg words: -

“Constltutronal guarantee of the right to be dealt with in accordance with

law, under Artlcle 4 of Constitution, is available not only to every citizen of the

: country but also to every other person for the tlme bemg with Pak|stan said

constitutional- guarantee cannot be curtalled -or Ilmrted in the case or matter: of

any person whosever he may be and whatever the al!egatlons against him may .'

be ”



tenure in Dtstnct Shangla in the best interest.

Furthermore, the ri'ght to be dealt with in. due process of law as per
Article 10-A of the Constitution of the Isiémic Republic of Pakistan, 1973 is'being
made redundant i in the instant case against the petitioners. The right is absolute and .

cannot be done away with and it needs to be taken as hberally as poss1ble as per

" the dlctum laid by the Honorable Supreme Court i in PLD 2022 SC+497.

”In corporatlon of the right to a fair trial and due process by Artlcle 10-A m the

Constltutlon as an mdegendent fundamental right underscores the constltutlonai

S|gn|f|cance of fair trial and due process and llke other fundamental rrghts, |t isto '

recerve a Ilberal and progressive mterpretatron and enforcement

. That the Honorable Supreme Court of Pakistan in the recent judgment in Justlce .

- Qazi -Faez Isa case has held in unequivocal terms that the hlghest of offices are

not to be denied the fundamental rights ‘o guaranteed. by' the Constitution. The -

judgment.is reported as PLD 2022 SC 119 and lay as under

: ”nght to 'be dealt with in accordance wrth [aw No one, mcludrng a Judge of the :

highest court inthe land is above the law, At the same tlme, no one mcludmg a
Judge of the hlghest Court in the land, can be denied his rlght to be' dealt wrth in
accordance with law; it matters httle if the-citizen happens to hold a hlgh public
offlce, he is equally subject to and entitled to the protectlon of law.” "
That the impugned Notlflcatlon dated 31.7.2023 is.nullity in the eyes of law as the :
act of department goes in dlrect negatlon of the provrswns of law. Furthermore,
when the base is wrong and rooted in a nulllty, any superstructure built on the

base, is also unsustainable. The pr1nc1p)|e laid down through PLD 1958 SC 104 has

" been reiterated in PLD 2022 SC 119, 2021 SCMR 637, PLD 2007 SCMR 1835, which

essentially forms part of our jurisprudence.

It is, .thei‘efore,_ requested to 'kindly re-consider the transfer of the i

“appellant, declare the impugned Notiﬁcation dated 31.7. 2023 as against the'Trahsfer A
Postmg pohcy of the P1ov1nc1al Government mandate of the Caretaker Govemment
1a1d down dictim of the August Supreme Court of Paktstan may very kindly be
withdrawn/cancelled and the appellant may kindly be allowed to complete his normal '

1

-(Muhammad Zubair) =
‘ : DISTRICT ATTORNEY
- .+ . SHANGLA



Idehtiﬁcation of Unattractive/Hard Areas policy;

meeting héld

[ am directed to refer to the subject and to §ay-that the Provincial Cabinet in its

on 30" March, 2010 inter'alia approved the following for‘ the ‘purpose of

Posting/ Transfer Policy:-

A y

Y

i1,

iii, At the time of entry in service, all ¢ivil servants be asked to-give 4 options from-

Iv. After a stint of service in unattractive area, employees may be offered option to - . -

The distinction between unattractive/hard aréas should be done away with and
“both should be labeled as Unattractive areas. ‘ B

 Existing list of FATA ‘areas be retained.
The following areas were récommende’d/approved to constitute unattractive areas
in'NWFP:- : o

a.Kohistan District.

b.Tank District.

«¢.Chitral District.

d.Battgram District,

e.Shangla District,

f. Hungu District. :

8. PATA areas of Mansehra (Kala Dhaka)

Tenure of Qosting.

The erstwhile normal tenure of 2 years be retained.

Existing tenure for Aunattractive areas be retained. However, in case of married
© civil servants; transfer should be made just at the beginning of school session and
tenure should be one year instead of 1.5 year, so that academic disruptions are

avoided.
' unattractive areas,

serve in district of chojce.

. (Authority; letier No. SOR-VIE&AD/1-4/ 2010/Vol-VIII, Dated, 10® Aprii, 2010)
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