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BEF ORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR
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SERVICE APPEAL NO. 55/2016

Date of institution ... 15.01.2016
Date of judgment ... 03.09.2018

Diyar Bacha, Ex-Constable No. 3105
Police Lines Mardan. o
(Appellant)

B | VERSUS

1. The Inspector General of Police, Khyber Pakhtunkhwa, Peshawar and two others,
(Respondents)

SERVICE APPEAL UNDER SECTION-4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974 AGAINST

THE IMPUGNED ORDER DATED 17.11.2015 WHEREBY THE
APPELLANT WAS DISMISSED FROM SERVICE WITHOUT
CONDUCTING REGULAR INQUIRY IN THE MATTER AND

"\K AGAINST THE APPELLATE ORDER DATED 01.01.2016

b WHEREBY THE APPEAL OF THE APPELLANT HAS BEEN
\§ ‘3 - REJECTED ON NO GOOD GROUNDS.
™
™M

Mr. Noor Muhammad Khattak, Advocate . ... For appellant.

Mr. Ziaullah, Deputy District Attorney ... Forrespondents.

Mr. MUHAMMAD AMIN KHAN KUNDI ... MEMBER (JUDICIAL)

MR. MUHAMMAD HAMID MUGHAL ... MEMBER (JUDICIAL)
" JUDGMENT

MUHAMMAD AMIN KHAN KUNDI, MEMBER: - Learned counsel

for the appellants present. Mr. Ziaullah, Deputy District Attorney for the
respondents also present. Arguments heard and record peruéed. |

2. : Brief /facts of the case as per present service appeal are that the appellant
was serving in Police Department as C_on'stable.. He was dismissed: from service

vide impugned order dated 17.11.2015 by the competent authority on the

allegation that he while posted at Police Line Mardan bought a Motorcyc’lé
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Hero 70CC engine No FML-172164, chassis No. FML-172164 which was

stolen property vide case FIR No. 276 dated 19.07.2015 under sections 381-

A/34/411 PS Sheikh Maltoon from Cook-Constable Hazrat Sher No. 255 for Rs.

12000/- only. The appellant filed departmental appeal on 26.11.2015 which was

rejected on 01.01.2016 hence, the present service appeal on 15.01.2016.

3. Respondents were summoned who contested the appeal by filing written
reply/comments.
4, Learned counsel for the appellant contended that the appellant was

- serving in Police Department as Constable. He was dismissed from service on

the afdresaid allegation. It was further contended that the appellant filed
departmental appeal within time but the same was also rejeéted. It was further
conteﬁded that the appellant had no knowledge that motorcycle in ci'uestion was
stolen property and he had purchased the motorcycle bonafidely therefore, it
was conf;:nded that the major penalty imposed upon the appellant is very harsh
and the saﬁe does not commensurate with the guilt of the appellant and prayed
for linnet view.

5. On the other hand, leal;ned Deputy District Attorney for the respondents
opposed the contention of learned counsel for the appellant and contended that
the appellant was involved for purchasing of stolen Motorcycle. It was further
co_rltendea that proper/regular inquiry was conducted wherein the appellant was
found guilty and on the basis of inquiry report the appgllant was rightly
dfsmissed from service.

6. Perusal of the record reveals that the appellant was charge sheeted for
p‘urchas‘ing of stolen Motorcycle involved in case FIR No. 276 dated 19.07.2015
under §ecti0ns 381-A/34/411 PS Sheikh Maltoon from Cook-ConstaElé Hazrat
Sher. The record further reveals that there is nothing on the record to show that

the appellant had knowledge that the motorcycle in question was a stolen
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d property. The record further reveals that there was no complaint against the
appellant before purchasing the motorcycle in question therefore, the major
penalty of dismissal from service of the appellant appeared to be harsh. As such,
we partially accept the appeal, reinstate the appellént into service and convert

~ the major penalty of dismissal from service of the appellant into withholding of
two annual increments for a period of two years. The intervening period will be
treated as leave without pay. Partiés are left to bear their own costs. File be
consigned to the record room.
ANNOUNCED .
03.09.2018 % Z oy / cer

: / . (MUHAMMAD AMIN KHAN KUNDI)
o MEMBER o

(MUHAMMAD HAMID MUGHAL)
MEMBER




27.04.2018  Junior counscl for the appellant and Mr. Kabir Ullah Khattak,
' Additional AG for the réspondents present. The Tribunal is non functional
dut to retirement of the Honorable Chairman. Therefore, the casc is

adjourncd. To come up for the same on /2.07.2018 before D.13.

12.07.2018 " Clerk to counsel for the appellant present. Mr. Atta ur
‘ Rehman, ST alongwith Mr. Ziaullah, DDA for'respondents present. -
Arguments could not be heard due to genéral strike of the Bar.

Adjourned. To come up for Arguments on 03.09.2018 before D.B.

B
(Aham# Hassan) (Muhammad Hamid Mughal)

. | Member Member
103.09.2018 Learned counsel for the appellant and Mr. Ziaullah, Deputy

District Attofney alongwith Mr. Atta-ur-Rehman, S.I (legal) for the
reépondents preéent. Arguménts-heard and record perused.
 Vide our detailed judgment of today consisting of three pages

placed.on‘ﬁ'le', we partially accept the appeal, reinstate the appellant into

service and convert the major penalty of dismissal from service of the .

ap-pellant‘ into withholding of two annual increments for a period of two
years. The intervening period will be treated as leave without pay. Parties

are left to bear their own costs. File be consigned to the record roOm.‘

ANNOUNCED | o
 03.092018 o Momaﬂ%%”’
~ . (MUHAMMAD AMIN KHAN KUNDI)
| Cy 7 MEMBER
| " |

(MUHAMMAD HAMID MUGHAL)
' MEMBER




District Attorney for the respondents aléo present. Appellant
requestéd for adjournment on the ground that his counsel is
not in attendance today. Adjourned. To come up for

arguments on 15.01.2018 be.fo“r‘e:,'D-_;é'; S

.

e “ % 4 A
' ' (Gu%t%n) "~ {Muhammad Amin Khan Kundi)

e 4 "~ Member ~ . . Member

15.01.2018 Clerk of the counsel for appellant present. Mr. Kabir
o Ullah Khattak, Addl: AG for the reSp(_mdfsnLS .present. Lawyer
commugity ‘on " stiike on'fﬁélhcall of '}Khyber Pakhtunkhwa Bar

Council. Adjourned. To come up for arguments on 13.03.2018

before D.B.- .
RO
(Gﬁ%&han) ‘ (M. Hamid Mughal)

Member Member
, v S
' -13.03.2018 - - Learned -cQuhsel:for appellant and Mr. Muhammad Jan, learned
DDA alongwith Muhammad Shafeeq Inspector for the respondents
~present.- Learned courisel for the appellant seeks adjournment.
\l* Adjourn. To come up for arguments on 27.04.20] 8 before D.B

Y G\ o

(M.Amin Khan Kundi) | I E’Muhammad Hamid Mughal)
Member Member |

%% .- 06.11.2017 « . Appellant“in person present. Mr. Ziaullah, Deputy -

o A
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21.12.2016 Counsel for the appell:ant and I-VIr."Khalid Mehmood, H.C alongw‘i;f;l_
» Additional - AG for the resibondents present. Learned counsel for the
appcllant submitted re]omder which is plaged on ﬁle To come up for
arguments on 08 05.2017 before D.B. -

MMAD AAMIR NAZIR)
MEMBER

M

geg—— : . : raa e

©08.05.2017 Clerk of the counsel for appellant present. Mr. Khalid Mehmood, ' _
Head Constable alongwith Mr Ziaullah, Government Pleader for:-the :
respondents also presént. Due ?to strike of the bar learned counsel for the

appellant is not available todafy. Adjourned for arguments to 21.08.2017

before D.B. - ' ' .
(AHMAD HASSAN)  (MUHAMMAD AMIN KHAN KUNDI)
- MEMBER MEMBER
|
21/8/2017 ‘ Counsel for th%e appellant and'IVIrﬁMuhammad

£

Adeel Butt, AAG for thé respondents présent. Due to non-
" availability of DB, ca#e to come up for argument on ,

6/11/2017 before DB. |

ader
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Counsel for the appellant present. Learned counsel for the

09.02.2016 ‘
- . appellant argyed that the appellant was serying as Constable when
' sgbjectgd to inquiry on. the allegations of pfbfe._s;ional ‘mis-conduct
i 5 ‘and dismi_ssed from service vide impugned 'ordgr _dé,tgq ;751}.,2015
; ‘ lg where-against departmental appeal preferred on 26.11.2015 was

rejected on 1.1.2016 followed by service appeal instituted on
'15.1.2016. |
‘That the inquiry procedure was not adopte.d and appellaht

condemned unheard.

Points urged need consideration. Admit. Subject to deposit of °

security and’ process fee within ;19 'days,‘noti;:e_s_ be.issuéd to the

i | | - respondents for written reply/comments for 14.4:2016-befére S.8.
! k | .
; i g : ¢.ha?t;man-

442016 Coun:,cl for the appcllant and Mr Muhmnmdd Ghani, SI
, j alongwnh Addl: A.G for res )ondcnts present. Wnucn 1»91%; by
1cspondcnts submmcd [hc appcql 1s aamgncd 10 D B {or
i g rejoinder and final hcal ing for 10, 08, 2016
J !

10.08.2016 - Agent to counsei for the appellant and Mr. Muhammad Ghani, SI
e ' ‘ alongwith Addl. AG respondents present. To come up for rejdinder and

arguments on %2/ — /.Z "/é .

Member . . o - ‘ ber
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Form- A _
FORM OF ORDER SHEET
Court of '
Case No. 55/2016
S.No. | Date of order Order or other proceedings with signature of judge or Magistrate
Proceedings
1 2 -3
1 15.01.2016 ;
The appeal of Mr. Diyar Bacha presented today by Mr.
4 \g»;jfﬂv_ '
Noor Muhammad Khattak Advocate may be entered._ifi the
Institution register and put up to the Worthy Chairman for
proper order. ‘
5 REGISTRAR ~

This case is entrusted to S. Banch for preliminary

hearing to be put up thereon g-2 '/é

CHA%’AN




c v BEFORE THE KHYBER PAKHTUNKHEWA SERVICE TRIBUNAL

PESHAWAR
'APPEAL NO 55 2016
DIYAR BACHA - ' VS : POLICE DEPTT:
 INDEX
- 1S.NO. | DOCUMENTS ANNEXURE | PAGE
1. Memo of appeal - 1- 3.
2. Impugned order A 4,
3. -Departmental appeal B 5- 6.
4, | Record o 7- 12.
5. . | Appellate order D 13.
6. Vakalatnama = | e, . |14,

APPELLANT

THROUGH
NOOR MUHAMMAD KHATTAK _
‘ ADVOCATE

1
:
{
i
F
I
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR
. BWE
APPEALNO.__ 55 /2016  Bervwe it
Diavy R0 Do MRS
— | A0
Mr. Diyar Bacha, Ex. Constable No. 3105 | eméﬁ,g @.Qh-ixé
Police lines Mardan .......................................... T Appellant
VERSUS
1- The Inspector Géneral of Police, Khyber Pakhtunkhwa,
Peshawar.
2-  The Deputy Inspector General of POI|ce Mardan Region-I
Mardan.

3-  The District Police Officer, District Mardan.
: llllllllllllllllll.llllllllllllllll!llllllllllllllllllllllAlll Respondents

APPEAL UNDER _SECTION 4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT 1974
AGAINST THE IMPUGNED ORDER DATED 17-11-2015
WHEREBY THE APPELLANT WAS DISMISSED FROM
SERVICE WITHOUT CONDUCTING REGULAR INQUIRY
IN THE MATTER AND AGAINST THE APPELLATE ORDER
DATED 01-01-2016 WHEREBY THE APPEAL OF THE
APPELLANT HAS BEEN REJECTED ON NO GOOD
GROUNDS

PRAYER:
That on acceptance of this appeal the |mpugned orders
dated 17-11-2015 and 01-01-2016 may very kindly be
set aside and the respondents may please be directed to
re-instate the appellant with all back benefits. Any
: other remedy which this august Tribunal deems fit that
WM may also be awarded in favor of the appellant.

%I;TSH EWETH:

s oNFacTs:

1- That appellant was appointed as Constable in the

respondent Department. That after appointment the

- appellant started performing his duty quite efficiently and up
i ~ “to the entire satisfaction of his superiors.

2- That appellant while serving as constable at police lines
Mardan, District Mardan, the appellant served with
impugned order dated 17.11.2015 whereby the appellant

~ was dismissed from service on the allegation that appellant
has bought a Motor cycle “Hero 70cc” which is stolen
property vide case FIR NO.276 dated 19-07-2015 U/S 381-




A-

-~ A/34/411 police station 'She‘l-kh Maltoon Mardan from Ex-

Cook Constable Hazrat Sher No.255 for Rs only. 12000/-.
Copy of the impugned order dated 17.11. 2015 is attached as
ANNEXUre suverussarssnnnnsnsnnanans P A.

- That feeling aggrieved from the impugned order dated 17-
- 11-2015 the appellant filed Departmental appeal along with
certain documentary evidence on 26-11-2015 but the same

was rejected by the appellate authority on no good grounds
vide order dated 1.1.2016. Copies of the Departmental
appeal, record and appellate order are attached as annexure
........................................................... B, C and D

-That appellant having no other remedy prefer the instant

appeal on the following grounds amongst the others.

GROUNDS:

That the |mpugned orders dated 17-11-2015 and 01-01-

2016 are against the law, facts, norms of natural justice and
materials on the record hence not tenable and liable to be

~set aside.

That the appellant has not been treated by the respondent

- Department in accordance with law and rules on the subject
noted above and as such the respondents violated Article 4 .

and 25 of the Constitution of Islamlc Repubhc of Pakistan
1973.

That no show cause notice has been served on the appellant

- by the respondents before issuing the rmpugned order dated

17. 11 2015 against the appeliant.

That no- fact finding inquiry has been- conducted in the

‘matter of the appellant which is mandatory in such like
cases, therefore the impugned orders are not tenable and.
~ liable to be set aside. -

That no charge sheet and statement of allegation has been
served by the respondents on the appellant before issuing

the |mpugned order dated 17.11.2015 against the appellant.

That no chance of personal hearing/ defense has been given

to the appellant which is mandatory under amended E & D
rules 2011, :




<«

That no regular Depart_menta_lvi'nquiry has been conducted in
. the matter of appellant which is as per Supreme Court

judgments is necessary in cases of punltlve actions against
the civil servant.

That the respondent acted in arbitrary ahd malafide manner
while issuing the impugned orders dated 17- 11-2015 and

' 01-01-2016.

That the action has been taken agalnst the appellant by the

_respondent No.3 under the misconception of law and as

such the |mpugned order.is void ab anitio in the eye of law.

That appellant seeks permission to advance other grounds'
and proofs at the tlme of hearmg

It is therefore most humbly prayed that appeal of the :
appellant may be accepted as prayed for. -

Dated: 11-01-2016

APPELLANT

[t~

DIYAR BACHA

THROUGH %
NOOR MOHAMMAD KHATTAK
ADVOCATE




" POLICE DEPARTMENT o MARDAN DISTRICT

q_.“». "~E, /} CD'

- 172164 which s stolen property vide case FIR No. 276, dated 19.07.2015 /s 381 -A/34/411- Ps

A -original market price of the said motorcycle i Js ‘Rs. 40000/-. His this attitude adversely reflected
. on his performance, while dlscharge his ofﬁcnal duty which is an indiscipline act and grass
sheet vxde tlns ofﬁce No. 1054/R, dated 04.09.2015, and also proceeded against departmentally

' through the Shamreez Khan DSP/Clty Mardan, who- after fulfilling necessary process,

10:11.2015 as the al]egatlons have been established against him and recommended him for majm o

' alleged (‘onstable Dlyar Bacha No: 3105, is-hereby dismissed from ser vwe with immediate .

. ,effect in exercise of the power vested in me under the above quoted rules.

‘OJ'tler (mnouncéd

Dated f_;‘ /. ;} /2015

_‘No io

"ORDER

My this order will dispose of the departmental i 1nqu1ry, which is conducted

' agamst Constable Diyar Bacha No. 3195 on thel alleganons that he, while posted at. Police - :

Lmes Maldan bought a motorcycle Hero 70 CC Engme No. FML- 172164, Chassis No FML

Sheikh Maltoon, from' cook constable Hazrat Sher No. 255 for Rs. 12000/ only However the

~1msconduct on his part as defined in rule 2{iii) of Police Rules 1975.

In this connection, Constable Diyar Bacha No. 3105, was issued charge -

submltted his findings to the undersxgned vide his office endorsement No. 1828/S dated

pumshm ent.

The - undersigned agreed W1th| the findings of enquiry off icer ‘and- theA '

0.5 No. »‘ 0 {‘

(Faisal Shahzad) PSP
District Police Officer,
. EMardan. .

259/GB  dated Mardan th (7= J{_/201s
' Copy for information and necessary action to:-
The Deputy Inspector General of Police Mardan Reg10n-1 Mardan.
The S.P Operations, Mardan.

" The DSP/HQrs: Mardan.
- The Pay Officer (DPO) Mardan.

N R N

" The E.C (DPO) Mardan. m ~
s> e |
e o1 Ul
o

The OHC (DPO) Mardan.
ATTESTED




BEFORE THE DEPUTY INSPECTOR GENERAL OF POLICE MARDAN REGION- I

Subject:

MARDAN | @
| g-

" APPEAL AGAINST THE O.B NO. 21b6 DATED 12-11-015 OF DISTRICT POLICE

' OFFICER . MARDAN,WHERE BY THE APPELLANT WAS AWARDED THE PUNISHMENT “

DISMISSAL FROM SERVICE ”.

R/Sir,

It'is subrﬁitted that :

1. That the DPO Mardan had issued the charge sheet/ statement of allegation No.1054/R
dated 04-09-2015 against the Appellant with the following allegations:
.

2. That in the light of the charge sheet, a departmental inquiry was initiated against the
. appeilant. The appeliant submitted a comprehensive reply to the charge sheet beforb: -
‘the inquiry officer which was not considered and the appellant was recommended for

“That Constable Diyar Bacha No.3105, while posted at police lines Mardan,
bought a motorcycle Hero 70 CC engine No.FML-172164, Chasis No. FML:
172164 which is stolen property vide case FIR No.276, dated 19-07-2015 u/s
381-A/34/411 PS Sheikh Maltoon, from cook Constable Hazrat Sher No.255% for
Rs.12000/- only. However the original market price of the said motorcycle is
Rs. 40,000/-. His this attitude adversely reflected on his performance, while
discharge his official duty which is an indiscipline act and grass m;sconduct or
his part as defmed in rule 2{ii) of pollce rules 1975”

»pumshment The-DPO Mardan awarded the punishment to the appellant of dismissal
from service vide 0.B 2106 dated. 12-11- 7015 { Copy of O.B N0.2106 is enclosed ).

3. That the facts regarding the allegations mentioned in the charge sheet are as under:. - ..

a)

b}

d)

e)

During the year 2014, the appellant remained posted at PS Choora. Cook Constable
Hazrat Sher was also posted at that time at PS Choora. The said constahle Hazras
Sher disclosed that he is.in possession of an old motor cycle and wants to sell the
same. | agreed for its purchase. The sale price was fixed rupees 20,000/- between us
The appellant paid rupees 9,000/- on the spot and for the payment of remamzn»r
amount, it was settled that it will be paid to Hazrat Sher after the handmg over of
the vehicle documents.

That later on, the appellant was transferred to pollce lines Mardan. On 06-07- 2015, 1
was directed by SHO Choora to come to PS Sheikh Maltoon along with the Sdld
motorcycle. | reached to the PS Sheikh|Maltoon where the SHO PS Choora took tho
said motorcycle into his possession and | went back to police lines I\/Iardan '

That later on, i came to know that the said motor cycle was shown as stoler

property in case FIR No.276 dated 19-07-2015 u/s 381-A /34/411 PS She:kh Mairoo 1 '
- and the cook constable has been arrested in the said case. '

That the appellant had no concern wuth the said motorcycle except the pu=chaw»
from cook Hazrat sher, who might be knowrng regardlng the said motorcyclc we!!

ATTESTED




Hy A

- B)

W ‘ Conclusion: , |

That the impugned order of Dismissal is |Ilegal and void ab-initid passed'in utter wolatlon of law
, rules, .

_ That the petitioner-was not knowing about the said motor cycle to be a stolen property. The
_'appellant had purchased the same on norma’ routine market rate and there was no bad-

- mtention/ criminal intention in the said transactl n from the appellant side.
Dp

Q)

D)

E)

That the appellant was not given an opportunity of "personnel hearing” by DPO Mardan and
thus ex-parte action has been taken against the petitioner.

That the petitioner was given with no “Final show cause Notice” which is against the ruies &
regulations,

That the petitioner service is the nly source of income for his old parents and younger brothers
/ sisters.

Keeping in vuew of the facts and circumstances mentloned above, [ S

' .AIS humbly requested that the Appeal of the Appellant may kindly be
. accepted and the impugned Oa‘der passed by DPO Mardan may:- klndly be
.set aside please.

Yours Obediently,

L bl puS

;r/aaz« ,
Constable Diyar Bacha No. 3105

District Police Mardan

( Now Dismissed From Service ) -~

J TESTED
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25062015 U/ IBIA POLICE STATION'CITY" ]IDISTRICT MARDAR ()"m THIS'
- “CASE SOME UNKNOWN. ACCUSED HAS BEEN 'STOLEN A/ MOTOR. CYCEE.
HONDA ;,125'7,6{:(:;{ REGISTRATION, NO. ‘A 9339, 'MODEL:2012; - ENGINE NO.
3766771 & CHASSIS NO: U 449096 COLOUR'KED () IT 1S REQUESTED. THATTF -
./ THE'SAID MOTOR CYCLE EOUND OR ALREADY, TAKEN:IN TO: POSSESSION
THIS OFFICE MAY KTNDLY BE INFOR_MED AC CORDINGLY ( )
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| ORDER. =~ - - . D-¢2

This order will dispose-bff the appeal preferred by Ex-Constable Syed

Diyar Ahmad No. 3105 of Mardan District Police against the order of District Police
Officer, Mardan, wherein he was awarded Major Punishment of Dismissal from service

vide OB No. 2106 dated 12.11.2015.

o

Brief facts of thé case are tﬁat, he while posted at Police Lines,
Mardan, bought a Motorcycle Hero 70CC éngine No. FML-172164, Cassis No. FML-172164
| which is stolen property vide case FIR No. 276 dated 19.07.2015 u/s 381-A/34/411 PS
Sheikh Maltoon, from Ex-cook Constable Hazrat Sher No. 255 for Rs. 12000/- only.
However the original market price of the said motorcycle is Rs. 40000/ -. His this attitude
adversely reflected on his performance. In-this connection he was charge sheeted and also
proceeded against departmentally through Deputy Superintendent of Police City,
Mardan, who after fulfilling necessary process, submitted his findings to District Police
Ofﬁcer, Mardan as the allegation have been established against him and recommended
him for Major punishment, District Police Officer, agreed with the findings of enquiry

Officer and the alleged Constable was dismissed from service.

. I have perused the record and also heard the appellant in Orderly
Room held in this office on 17.12.2015, but he failed to justify his innocence and could not
produce any cogent reason about his innocence. Therefore, | MUHAMMAD SAEED
Deputy Inspector Generai. of Police, Mardan Region-I, Mardan in exercise of the powers

conferred upon me reject the appeal and do not interfere in the order passed by the

s Aih SAEED)PSP
A pector General of Pglice,
_ 3 , o Mardan Region-I, Mardanxﬂ

No. /ES, Dated Mardanthe_ ©/ — °/ — 08

competent authority, thus the appeal is filed forthwith.

ORDER ANNQUNCED. .

Copy to District Police Officer, Mardan for information and necessary action

w/r to his office Memo: No. 1169/LB dated 03.12.2015. His service roll is returned

herewith for record in your office.
. (au-»al-al-u-) -




~ VAKALATNAMA

IN THE COURT OF _}#K Jemév Torbrssinl ferhsorenr

OF 2016
o © (APPELLANT)
Diyorr Pacta (PLAINTIFF)
4 (PETITIONER)
VERSUS |
| | - (RESPONDENT)
Loktee  DetH | (DEFENDANT)

e Divar /é’m

Do hereby appoint and constitute NOOR MOHAMMAD
KHATTAK, Advoggi;g, Peshawar to_ appear, plead, act,
compromisé withdraw or refer to arb:tratlon for me/us as
my/our Counsel/Advocate in the above noted matter,
without any liability for his default and with the authority to
engage/appoint any other Advocate Counsel on my/our cost.
I/we authorize the said Advocate to deposit, withdraw and
receive on my/our behalf all sums and amounts payable or

deposited on my/our account in the above noted matter.

Dated.  / /2016 |

. CLIENT

NOOR MOHAMMAD KHATTAK
(ADVOCATE)

OFFICE: |

Room No.1, Upper Floor,

Islamia Club Building, Khyber Bazar,
Peshawar City.

Phone: 091-2211391
Mobile-N0.0345-9383141
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BEFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA,

Fry PESHAWAR.
Service Appeal No. 55/2016
Diyar BachaEx-ConstableNo 3105, e eeeieeeieiieeieiieeeieeeeseeineeneennnn - Appellant.
VERSUS
District Police Officer, Mardan : _
B a1t TR TP PO UIPPPPPPTPPPPR PRSP PP R Respondents.

Parawise comments on behalf of respondents are submitted as under:-.

Respectfully Sheweth:

PRELIMINARY OBJECTIONS:-
1. That the appellant has not come to this Honourable Tribunal with clean hands.
2. That the appellant has got no cause of action.
3. That the appellant has concealed material facts from this Honourable Tribunal.
4. That the appellant is estopped by his own conduct, by law to bring the instant appeal.
5. That the present appeal is bad in its present form hence not maintainable and liable to

be dismissed.

6. That the appeal is bad due to non-joinder of necessary parties and mis-joinder of
unnecessary parties.
7. That the instant appeal is barred by law & limitation.
REPLY ON FACTS.
1 Pertains to record, hence, no comments.
2. Correct, hence, no comments.
3 Pertains to record.
4, The appellant has got no cause of action to file instant appeal.
REPLY ON GROUNDS:-
A. Incorrect. The impugned orders are in accordance with law, facts, norms of justice &

material on ground. Hence, tenable in the eyes of law.

Incorrect. There is no violation of any article of Constitution of Islamic Republic of
Pakistan. The appellant has been treated under relevant rules/law.

Incorrect. Proper departmental enquiry was conducted by following all codal formalities.
Incorrect. Repiied above in the preceding Para-C.

Incorrect. Proper departmental proceedings had been initiated by conducting proper
enquiry, wherein, the appellant was found guilty, hence, punished as he deserved. (copies
of Charge Sheet/statement of allegations are attached as Annexure—A & B).

Incorrect. The appellant has been provided all opportunities of defence at all stages of
departmental proceedings against him. Further, the appellant is member of Police Force
and is dealt under Special Law i.e Police Rules.

Incorrect & baseless. The appellant has been treated accordingly in the light of the
directions of the Supreme Court of Pakistan. - '

Incorrect & baseless, hence, denied.. Detail reply has been given in above paras.

Incorrect. The action taken by respondent No. 3 is in accordance with rules/law & the

impugned order is legal & tenable in the eyes of law.




J. The respondents also seek permission of the Honourable Court to present grounds, if any,

X at the time of arguments.

PRAYER:--

It is therefore, prayed that the appellant’s plea holds no legal grounds and he does
not deserve to be retained more in service as prayed far. His appeal may please be dismissed with
" costs. ' :

Provincial Police Officer,
Khyber Pakhtunkhwa, Peshawar.
(Respondent No. 01)

Dy: Inspector General of Police,
Mardan Region-I, Mardan.
(Respondent No. 02)

]{)istrict_ Police Officer,
- Mardan.
(Respondent No. 03)




BEFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA,

' PESHAWAR.
Service Appeal No. 55/2016
Diyar Bacha Ex-Constable No. 3105.............. e, O Appellant.
VERSUS. :
District Police Officer, Mardan .
F 11 o TP T PP PO TP PRPP TP Respondents.
COUNTER AFFIDAVIT.

We, the respondents do hereby declare and solemnly affirm on
oath that the contents of the Para-wise comments in the service appeal cited as subject are true
and correct to the best of our knowledge and belief and nothing has been concealed from this

Honourable Tribunal.

~

Provincial Policéﬂz

Khyber Pakhtunkhwa, Peshawar.
(Respondent No. 01)

Tig

Dy: Inspector General of Police,
Mardan Region-I, Mardan.
(Respondent No. 02)

District Police Officer,
# Mardan.
(Respondent No. 03)




~

“all required documents and replies etc. as representative of the respondents threugh the Addl:

P .' 2 - :
~ BEFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA,

: : ~ PESHAWAR. :
Service Appeal No. 55/2016 ' ;
Diyar Bacha Ex-Constable No. 3105...........oooiiviiiiii Appellant.
VERSUS.
District Police Officer, Mardan :
& Others......ooviiiiiii e T P PO O Respondents.

AUTHORITY LETTER.

Mr. Muhammad Shafiq Inspector Legal, (Police) Mardan is hereby
authorized to appear before the Honourable Service Tribunal, Khyber Pakhtunkhwa, Peshawar in

the above captioned service appeal on behalf of the respondents. He is also authorized to submi_t~ ~

Advocate General/Govt. Pleader, Khyber Pakhtunkhwa Service Tribunal, Peshawar. -

Provincial l;t')ilify/(m{n +
Khyber PakhtunkKhwa, Peshawar. _

(Respondent No. 01)

Dy: Inspector General of Police,

Mardan Region-I, Mardan.
(Respondent No. 02)

a3

istrict Police Officer, |
Lol Mardan.
(Respondent No. 03). -




OFFICE OF THE DISTRICT PG LICE OFFICER, MARDAN

o, [ 0\3?[ /1{4D.A-:’:R-197s.": o

Dated LI - C)-' '_>/2m_‘

'D,lSCIPLlNARY ACTION UNDER KPK POLICE RULES - 1975

<

I, Gul Afzal Khan District Police Officer, Mardan as competent _
authority am of the opinion that Constable Diyar Bacha No. 3105 rendered himself hable to m_ S
pr()ceeded against as he committed the following acts/omission within the meaning of section-02 . .

(iii) of KPK Police Rules 1975.

STATEMENT OF ALLEGATIONS

That you Constable Diyz{f Bacha No.:3103, while pdsted at Police Lines
Mardan, bought a motorcycle Hero 70 CC Engiue No. FML-172164. Chassis No. FM].-1721¢3

which is stolen property vide case FIR No. 276, dated 19.07.2015 ws 381-A/34/411 PS She?!\:h:'" :-

Maltoon, from cook constable Hazrat Sher No. 255 for Rs. 9000./-‘ only. However the original”

market price of the said motorcycle is Rs.40000/-,

. 2. For the purpose of sc etirdzing the conduct of the said official wiily ‘
reference to the above. allegations Shamraiz Klian DSP/City Mardan is appointed as Enquiry L
. Officer. - ’ ' L

: 3. The enquiry officer shall conduct proceedings in accordance wiih -
provisions of Police Rules 1975 and shall provide reasonabie opportunity of defense and Hearing .

to the defaulter official, record findings-and complete within twenty five (25) days of the receipt

of this order, recommendation for his punishment or other appropriate action against the accused .
-officer. . ‘ : : o
4. The accused constable. shall ensure and join the proceedings on the dafc” o

time and place fixed by the Enquiry Officer.

(GUIL AFZ
District Police Officer, .
‘ q/ Mardan

'OFFICE OF THE DISTRICT POLICE, OFFICER, MARDAN
- N[0S G R dated Mardan the __ g = G~ 1015,

Copy of above is forvoarded to the:

1. DSP/City Mardan fof initiating proceedings against the accused,
official / Officer nemely Constable Diyar Bacha No. 3105, under

Police Rules, 1975.

2. Constable Diyar Bachx No. 3105, with the directions to appear bei’k‘m—:"' ;
“the Enquiry Officer os. the date, time and place fixed by the enquiry *

officer for the purp:ase of enquiry proceedings.

Sk 17 skekskksk '
\




"™ CHARGE SHEET UNDER KPK POLICE RULES 1975

I, Gul Afzal Khan District I olice Ofﬂcu Mardan as competent author t o

~ hereby charge you Constable Diyar Bacha No. 310:», as foll ows

That you Constable, whilé posted at ‘Police Lines Mardan. bought '1
-‘motorcycle Hero 70 CC Engine No. PML—172164 Chassis No. FML-172164 which is stoic;"i
property vide case FIR No. 276, dated 19. 07. 2015 w/s 381-A/34/411. PS Sheikh Maltoon, from:
cook constable Hazrat Sher No. 255 for Rs. 900()/ only. However lhe original market price of
the sa1d motorcycle 1s Rs.40000/-.

This amounts to grave misconduct on your part, warranting departmenml

action against you, as defined in section - 6 (1) (a) of the KPK Police Rules 1975.

1. By reason of the above, you appear to be guilty of misconduct under section — 02 (iii) of
the KPK' Pohce Rules 1975 and has rmdered yourself liabie to all or any oi the pemlt es
as spemﬁed in section - 04 (iya & b of the $aid Rules: .

2. You are therefore, dlrected to submit yonr written defense within seven days of Hne

rece1pt of this charge sheet to the enquiry ofﬁcer

L2

Your written defence if any, should 1each to the enquiry officer mthm the specn‘e!
period, failing which, 1t shall be presumed that you have no defense to put-in and in lh.u
case, an ex-parte actlon shall follow against you

4. Intimate whether you desired to be heard in person

(GUL AFZ
District Police Officer,

9,_ Mardan
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+ JIRY REPORT OF CONSTABLE. DIYAR BACHA NO.3105

‘Undersigned was deputed to conduct Enquiry of Constable D var Bacha
F\3105 by the Worthy District ' Policé Offtcer Mardan through office Letter

No. 1054/R/D A.P.R/1975, Dated 4/9/2015

BRIEF FACTS.

That you constable Diyar Bacha No.31C5, while posted at Police. lines Mardan,

. bought a motorcycle hero 70 CC Engine NO. FML—172164, Chassis NO. FML-

172164 which is stolen prbpe_rty vide Césé FIR NO.276, dated 19-7-2015 u/s. 381-
A/34/411 Police Station Sheikh Maltoon, from cook constable Hazrat Sher NO.255
for RS 9000/- only. However the origi‘hai market price of the said motorcycle is |
Rs.40000/-. | :

" 'ROCEEDINGS.

The proceedings of the enquiry have been conducted stnctly in acco dance with ‘

~ the NWFP Police Rules 1975.

FINDINGS.

Constable Diyar Bacha NO.3105 has about six years service in Police da.-'-a_r;ar'tmén'{._,_ |
According to the Ex-record the above mentioned C_onstablé has no gooci-ar'sr:;% fifteen
bad ‘entries. A written description was faken from him. During'the ey it was
found that the above mentioned co'lstable has dehberately bought = thef
motorcycle from cook constable Hazrat Sher no.255 for 9000 rupees. Whereas the

original market rate of the said motomycle was 40000 rupees, on which z case FIR

'NO.276 dated 18-7-2015 u/s 381-A/411 haé been register in Police Staticn SMT.

This act of the above mentioned cbnstable is.out of behavior illegal and indizcipline,

which causes bad effect on other constab!es and bad tmage of police dc,o tment.

The constable is hereby found to be guil; ty

CONCLUSION.

- The undersigned has reached to the canclusion that the alleged Consiziic Diyar

Bacha NO.3105 may be given major pu:nshiment please.

No: 1828 /S
Dt : 10-11-2015
Encl: (¢ )

Deputy Superintertici o Police,
City Circle, Muridun




'\ POLICK DEPARTMENT B MARDAN DISTRICT .

ORDER

o My this order will dj,sl'p-jgse""(i)f the d;partmentél inquiry, which is conducted
.E.'aoainqt-(“onstable Diyal" Bacha No. 3165:’.'&1 the allegations that .he while posted at Police .
" Lines Mdrdan bought a motorcycle Hero 70 CcC anlne No. FML- 172164 Chassis No. FML-
172164 which is stolen property vide case FIR No. 276, dated 19.07.2015 u/s 381 A/34/411 PS
- Sheikh Maltoon, from cook constable Hazrat Sher No. 255 for Rs. 12000/- only. However the °
.‘-‘ong,ma] market price of the said motorcycle | 1s Rs. 40000/— His this attitude adversely reflected
won his performance, while discharge his ofﬁc:lal duty whlch is-an 1nd1sc1phne act and grass
lf‘mISCO]’.JLlCt on his part as defi ned in rule 2(111) of Police Rules 1975,
: In this éonnection Coﬁstable DiY:ir Bacha No. 3105, was issued charge
sheet vide this office No. 1054/R, dated 04. 09 2015, and also procee ded against departmentally‘
A “through the Shamrcez Khan DSP/Clty Mardan, who after fulfilling necessary process,
.f‘submmed his findings to the under51gned vide his ofﬁce endorsement No. 1828/S dated
10.11.2015 as the allegations have been estabhshed agamst him and re commended him for major

© punishment.

The undersighed agrééd ‘with thé" findings of enquiry officer and the
‘ allcgcd Constable Diyar Bacha No. 3105 1s-hereby dismissed from service with lmmedlate

“effect in exercise oI the power vested in me undel the above quoted rules.

"Order announced
- "/-;3 EIE
BN 2104
“Dated ¢/ --j ;

(Faisal Shahzad)PSP
District Police Officer,
EMardan.

No._{§ 25 ~7/GB  dated Mardan the T~ i{_n015

Copy for information and ncccssary action to:-

- The E.C (DPO) Mardan.
The OHC (DPO) Mardan.

1. The Deputy Inspector Gencral of Police Mardan Region-1, Mardan

2. - The S.P Operations, Mardan. o

3. The DSP/HQrs: Mardan. : iy ,

4. The Pay Officer (DPO) Mardan : ' :
6.
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| 2 . ORDER. | g | 3

¥

| : This order will dlspose -off the appeal preferred by Ex-Constable Syed.
| Dlyal Ahmad No. 3105 of Mardan D1str1ct Police against the order of District Police

- Oificer, Mardan, wherein he was awarded Major' Punishment of Dismissal from service

vide OB No. 2106_dated 12.11.2015.

Brief facts of the case are tﬁat, he while posted at Police Lines,

which is stolen property vide case FIR INo. 276 dated 19.07.2015 u/s 381-A/34/411 PS
| HISTNY Maltoon, from Ex-cook Constable Hazrat Sher No. 255 for Rs. 12000/- only.

Hravar the original market price of the said motorcycle is Rs. 40000/ His this attitude

’- ~*varsely reflected on his performance. In this connection he was charge sheeted and also

AR

‘23 against depértmentally through Deputy Superintendent of Police City,

Mardan, bought a Motorcycle Hero 70CC engine No. FML-172164, Cassis No. FML-172164
¢u vho after fulfilling necessary process, subm1tted his findings to District Police
Officer, Mardan as the allegation have been established against him and 1ecommended~ |
nim for Major punishment, District Police Offlcer, agreed with the findings of enquny

\)umu and the aﬂeged Constable was dlsmlssed from service.

I have perused thé. record and also heard the appeilant in Orderly

Room held in this office on 17.12. 2015, but he falled to justify his innocence and could not
~redice any cogent reason about his innocence. Therefore, ] MUHAMMAD SAEED °
Deputy Inspector General of Police, Mardan Region-I, Mardan in exercise of the powers

wonieired upon me reject the appeal and do not interfere in the order passed by thg

mretent authority, thus the appeal is filed forthw1th

(VLA I£ SAEED)PSP
Deputy Thspector General of P(ﬁice,
. ' ~ Mardan Region-I, Mardana~
Ne PP ﬁ/ES, Dated Mardan the o)~ o] __/2018.

Copy to District Police Ofﬁcer Mard:
w/r to hls office Memo: No. 1169/Lb dated 0

Lorewith for record in your office.

(* *****)

an for information and necessary action
3.12.2015. His service roll is returned

OB/ec fopes 1)




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

t

: PESHAWAR

Appeal No. 55/2016

. DIVARBACHA VS | POLICE DEPARTMENT

| -~ REJOINDER ON BEHALF OF PETITIONER IN RESPONSE T0

THE REPLY SUBMITTED BY THE RESPONDENTS

: R[SHEWETH

All the objections raised by the respondent are in correct,

~baseless .and not 'in accordance with- law and rules rather the
‘respondent is estopped due to their own conduct to raise any

objection at this stage of the appeal.
ON FACTS:
1- | Admitted correct hence need no comments.
. 2-  Admitted cor?éct hence need hq comments.
3- Admit_tedi correct hence need no com"ments.

4-  Incorrect and not replied accordingly hence denied.

GROUNDS:

All the .grounds of main appeal are correct and in
. accordance . with law and prevailing rules and that of the
respondents are incorrect and baseless hence denied. That the
* impugned-orders dated 17-11-2015 and 01-01-2016 are against
the law, facts, norms of natural justice and materials on the record
hence not tenable and liable to be set aside. That no show cause
notice, no charge sheet and statement of allegation has been
served by the respondents before issuing the impugned order
~dated 17-11-2015 against the appellant. That no chance of
* personnel hearing/defense has been given to the appellant which
is mandatory under amended E & D Rules 2011. That no fact
finding inquiry and Departmental inquiry has been conducted in
“the matter in the matter of the appellant which is mandatory in
such like cases. That the respondent Department has acted in
arbitrary and malafide manner while issuing the impugned orders
dated 17-11-2015 and 01-01-2016. That the action has been
: taken against the appellant by the respondent No.3 under the
misconception of law and as such the |mpugned order is void ab
mntlo in the eye of Iaw
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"'DIYAR BACHA Vs : POLICE DEPARTMENT
N l - ' '
REJOINDER ON BEHALF OF PETITIONER IN RESPONSE TO

| , THE‘REPLY SUBMITI'ED BY THE RESP_ONDE'NTS
l ) = .
: |

'R/SHEWETH:
AII the objections raised by the respondent are in correct,
“baseless and not in accordance with law and rules rather the |

~ respondent |s estopped due to their own conduct to raise any-

' objection at thlS stage of the appeal

' K

ON FACTS: ‘

S 1- Admi"icted correct hence need no comments.
2- Admillljlrted correct hence need hq comments.
3- Admi’élted correct hence need no com'-ments.
. 4- Incofr]‘ect and not replied accordingly hence 'denied.

GROUNDS: | o -
o All lathe,grounds of main appeal are correct and in |
- accordance |with law and prevailihg rules and that of the
, respondents are incorrect and baseless hence denied. That the
- impugned- orders dated 17-11-2015 and 01-01-2016 are against
the law, facts norms of natural justice and materials on the record
hence not tenable and liable to be set aside. That no show cause
notice, no charge sheet and statement of allegation has been
-, served by the respondents before issuing the impugned order
dated 17- 11 2015 against the appellant. That no chance of
personnel hearlng/defense has been given to the appellant which
s mandatoryl under amended E & D Rules 2011, That no fact
finding inquiry and Departmental inquiry has been conducted in
. ~ the matter in‘i‘the matter of the appellant which is mandatory in
such like cases. That the respondent Department has acted in
 arbitrary and malafide manner while issuing the impugned orders
~ dated 17-11-2015 and 01-01-2016. That the action has been =~ = -
taken agamst' the appellant by the respondent No.3 under the
; mlsconcepttonl of law and as such the impugned order is void ab
|mtlo in the eye of law.
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DIYAR BACHA s POLICE DEPARTMENT

'REJOINDER" ON BEHALF OF PETITLIONER IN RESPONSE TO
THE REPLY SUBMITTED BY THE RESPONDENTS

R/SHEWETH:|

All tl,he objections raised by the respondent are in correct,
baseless and r'pot in accordance with law and rules rather the
respondent is estopped due to their own conduct to raise any

objection at this; stage of the appeal.

ON FACTS:

1-  Admitted correct hence need no comments. '
|

2- Admitted correct henee need no comments.
3- Admitted correct hence need no comrnents.
4- Incorrectl‘: and not replied accordingly hence denied.
-
GROUNDS: IE

I
l

All the grounds of main appeal are correct and in
accordance wrth law and prevailing -rules and that of the
| : respondents are incorrect and baselass hence denied. That the
impugned orders dated 17-11-2015 and 01-01-2016 are against
the law, facts, norms of natural justice and materials on the record
hence not tenable and liable to be set aside. That no show cause
notice, no charge sheet and statement of allegation has been
served by the respondents before issuing the impugned order
dated 17-11- 2015 against the appellant. That no chance of
personnel heanng/defense has been given to the appellant which
is mandatory under amended E & D Rules 2011. That no fact
finding inquiry and Departmental inquiry has been conducted in
- the matter in the matter -of the appellant which is mandatory in
such like cases. ‘That the respondent Department has acted in
arbitrary and malafrde manner while issuing the impugned orders
dated 17-11- 2015 and 01-01-2016. That the action has been
taken against the appellant by the respondent No.3 under the
misconception of ! Iaw and as such the impugned order is void ab
initio in the eye of law.
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WA It is therefore most humbly prayed that on acceptance of
this rejoinder the appeal of the appellant may be accepted as
prayed for. .

APPELLANT

- - | DIYAR BACHA

o | THROUGH:

NOOR MOHAMMAD KHATTAK
ADVOCATE




To

Subject: -

K

HYBER PAKHTUNKWA SERVICE TRIBUNAL, PESHAWAR -
No.__1909 /ST  Dated 22 /.9/ 2018

The District Police Officer,
Government of Khyber Pakhtunkhwa,
Mardan.

JUDGMENT IN APPEAL NO. 55/2016, DIYVAR BACHA.

I'am directed to forward herewith a certified copy of Judgement dated

03.09.2018 passed by this Tribunal on the above subject for strict compliance.

Encl: As abéve

SERVICE TRIBUNAL
PESHAWAR.

0/ \‘%ﬁfi‘"’”

KHYBER PAKHTUNKHWA




