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BEFOI^E THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL.
PESHAWAR .

SERVICE APPEAL NO. 55/2016

Date of institution ... 15.01.2016 
Date of judgment ... 03.09.2018

Diyar Bacha, Ex-Constable No. 3105 
Police Lines Mardan.

(Appellant)

VERSUS

1. The Inspector General of Police, Khyber Pakhtunkhwa, Peshawar and two others,
(Respondents)

SERVICE APPEAL UNDER SECTION-4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT. 1974 AGAINST
THE IMPUGNED ORDER DATED 17.11.2015 WHEREBY THE
APPELLANT WAS DISMISSED FROM SERVICE WITHOUT
CONDUCTING REGULAR INQUIRY IN THE MATTER AND
AGAINST THE APPELLATE ORDER DATED 01.01.2016
WHEREBY THE APPEAL OF THE APPELLANT HAS BEEN
REJECTED ON NO GOOD GROUNDS.

Mr. Noor Muhammad Khattak, Advocate 
Mr. Ziaullah, Deputy District Attorney

For appellant. 
For respondents.

Mr. MUHAMMAD AMIN KHAN KUNDI 
MR. MUHAMMAD HAMID MUGHAL

.. MEMBER (JUDICIAL) 
.. MEMBER (JUDICIAL)

JUDGMENT

MUHAMMAD AMIN KHAN KUNDI, MEMBER: - Learned counsel

for the appellants present. Mr. Ziaullah, Deputy District Attorney for the

respondents also present. Arguments heard and record perused.
/

Brief facts of the case as per present service appeal are that the appellant 

was serving in Police Department as Constable. Fie was dismissed from 

vide impugned order dated 17.11.2015 by the competent authority on the 

allegation that he while posted at Police Line Mardan bought a Motorcycle"

2.

service
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Hero 70CC engine No FML-172164, chassis No. FML-172164 which was

stolen property vide case FIR No. 276 dated 19.07.2015 under sections 381-

A/34/411 PS Sheikh Maltoon from Cook-Constable Hazrat Sher No. 255 for Rs.

12000/- only. The appellant filed departmental appeal on 26.11.2015 which was

rejected on 01.01.2016 hence, the present service appeal on 15.01.2016.

3. Respondents were summoned who contested the appeal by filing written

reply/comments.

4. Learned counsel for the appellant contended that the appellant was

serving in Police Department as Constable. He was dismissed from service on

the aforesaid allegation. It was further contended that the appellant filed 

departmental appeal within time but the same was also rejected. It was further 

^ contended that the appellant had no knowledge that motorcycle in question was 

stolen property and he had purchased the motorcycle bonafidely therefore, it 

was contended that the major penalty imposed upon the appellant is very harsh 

and the same does not commensurate with the guilt of the appellant and prayed 

for linnet view.

\

On the other hand, learned Deputy District Attorney for the respondents 

opposed the contention of learned counsel for the appellant and contended that 

the appellant was involved for purchasing of stolen Motorcycle. It was further 

contended that proper/regular inquiry was conducted wherein the appellant 

found guilty and on the basis of inquiry report the appellant was rightly 

dismissed from service.

5.

was

6. Perusal of the record reveals that the appellant was charge sheeted for 

purchasing of stolen Motorcycle involved in case FIR No. 276 dated 19.07.2015

under sections 381-A/34/411 PS Sheikh Maltoon from Cook-Constable Hazrat

Sher. The record further reveals that there is nothing on the record to show that 

the appellant had knowledge that the motorcycle in question was a stolen
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property. The record further reveals that there was no complaint against the

appellant before purchasing the motorcycle in question therefore, the major 

penalty of dismissal from service of the appellant appeared to be harsh. As such,

we partially accept the appeal, reinstate the appellant into service and convert

the major penalty of dismissal from service of the appellant into withholding of

two annual increments for a period of two years. The intervening period will be

treated as leave without pay. Parties are left to bear their own costs. File be

consigned to the record room.

ANNOUNCED
03.09.2018

(MUHAMMAD AMIN KHAN KUNDl) 
MEMBER

(MUHAMMAD HAMID MUGHAL) 
MEMBER



&

27.04.2018 Junior counsel for the appellant and Mr. Kabir Uliah Khattak, 

Additional AG ibr the respondents present. 'I'he 'rribunal is non (unclional 

due’ to retirement of the Honorable Chairman. 'Fherefore. the case is 

adjourned. 'To come up for the same on I2.07.20J8 before 0.13.

12.07.2018 Clerk to counsel for the appellant present. Mr. Atta ur 

Rehman, SI alongwith Mr. Ziaullah, DDA for respondents present. 

Arguments could not be heard due to general strike of the Bar. 

Adjourned. To come up for Arguments on 03.09.2018 before D.B.

(Ahamu Hassan) 
Member

(Muhammad Hamid Mughal) 
Member

Learned counsel for the appellant and Mr. Ziaullah, Deputy 

District Attorney alongwith Mr. Atta-ur-Rehman, S.I (legal) for the 

respondents present. Arguments heard and record perused.

Vide our detailed judgment of today consisting of three pages 

placed, on file, we partially accept the appeal, reinstate the appellant into 

service and convert the major penalty of dismissal from service of the

03.09.2018

appellant into withholding of two annual increments for a period of two

years. The intervening period will be treated as leave without pay. Parties 

are left to bear their own costs. File be consigned to the record room.^ 

ANNOUNCED
03.09.2018

(MUHAMMAD AMIN KHAN KUNDI) 
MEMBER

(MUHAMMAD HAMID MUGHAL) 
MEMBER

/
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06.11.2017 Appellant "iri person present. Mr. Ziaullah, Deputy 

District Attorney for the respondents also present. Appellant 

requested for adjournment on the ground that his counsel is 

not in attendance today. Adjourned. To come up for 

arguments on 15.01.2018 befofe.D.B.

■■

■ H» (

(Gur^b Knan) 
Member

(Muhammad Amin Khan Kundi) 
- Member

-r.

15.01.2018 Cierk oi the counsel for appellant present. Mr. Kabir 

Ullah Khattak, Addl: AG for the respondents present. Lawyer
. n ' ''

community on strike on the call of Khyber Pakhtunkhwa Bar 
Council. Adjourned. To come up for arguments on 13.03.2018 

before D.B.

.'VU

han) (M. Hamid Mughal) 
Member

■>.

Member

.'t

13.03.2018 Learned counsel for appellant and Mr. Muhammad Jan, learned 
alongwith Muhammad Shafeeq Inspector for the respondents 

present. Learned counsel for the appellant seeks adjournment. 
Y Aojourn. 1 o come up for arguments on 27.04.2018 before D B

;'

(Muhammad^Hamid Mughal) 

Member

DDA

f-:'

(M.Amin Khan Kundi) 

Member

• .“1.

y



w. .. \
. .i

t

55/16
if\

kCounsel for the appellant and Mr. Khalid Mehmood, H.C alongwith 

Additional AG for the respondents present. Learned counsel for the 

appellant submitted rejoinder which is plaijed on file. To come up for 
arguments on 08.05.2017 before D.B.

21.12.2016 \

(MMIMMMAD AAMIR NAZIR) 
// / MEMBER

- i

Clerk of the counsel for appellant present. Mr. Khalid Mehmood,
►

Head Constable alongwith Mr. Ziaullah, Government Pleader for the 

respondents also present. Due |to strike of the bar learned counsel for the 

appellant is not available today. Adjourned for arguments to 21.08.2017 

before D.B. |

08.05.2017

(AHMAD HASSAN) 
MEMBER

(MUHAMMAD AMIN KHAN KUNDI) 
MEMBER

i

Counsel for the appellant and Mr. Muhammad 

Adeel Butt, AAG for the respondents present. Due to non-
I

availability of DB, case to come up for argument on 

6/11/2017 before DB.

21/8/2017

I
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* Counsel for the appellant present. Learned counsel for the 

appellant argued that the appellant vyas serving as Constable when 

subjected to inquiry on the allegations of professional mis-conduct 

and dismissed from service vide impugned order dated 17.11.2015 

where-against departmental appeal preferred on 26.11.2015 was 

rejected on 1.1.2016 followed by service appeal instituted on 

15.1.2016.

09.02.2016
;*
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I i it8 s\L That the inquiry procedure was not adopted and appellant 

condemned unheard.

Points urged need consideration. Admit. Subject to deposit of 

security and\process fee within TO days, notices be. issued to the 

respondents for written reply/comriients for 14.4,'2016 before 53-
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14.4.2016 Counsel for the appellant and Mr. Muhammad Ghani, SI 

alongwith Addl: A.G for respondents present. Written reply by 

respondents submitted, The appeal is assigned to T).B for 

rejoinder and ilnai hearing for 10.08,2016.
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10.08.2016 Agent to counsel for the appellant and Mr. Muhammad Ghani, SI

alongwith Addl. AG respondents present. To come up for rejoinder and

arguments on J?/" .

Member!; A*
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Form- A

FORM OF ORDER SHEET
Court of

SS/2016Case No..

Order or other proceedings with signature of judge or MagistrateDate of order 
Proceedings

S.No.

321

!15.01.20161 The appeal of Mr. Diyar Bacha presented today, by Mr. 

Noor Muhammad Khattak Advocate may be entere.d.„ih the 

Institution register and put up to the Worthy Chairman for 

proper order.

REGISTRAR""
2

This case is entrusted to S. Banch for preliminary 

hearing to be put UP thereon ^^7

A
i

\rCHAIJlMAN

\i
f

V
f

A
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kBEFORE THE KHYBER PAKHTUNKHEWA SERVICE TRIBUNAL r

PESHAWAR
i

sr /2016APPEAL NO

VS POLICE DEPTT:DIYAR BACHA

I
I

INDEX
DOCUMENTS ANNEXURE PAGES.NO.
Memo of appeal 1- 3.1.

iImpugned order A 4.2.
Departmental appeal3. B 5- 6. >

Record C 7- 12.4.
Appellate order 13.D5.
Vakalat nama 14.6.

APPELLANT

THROUGH:
NOOR MUHAMMAD KHATTAK 

ADVOCATE

I- /
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR

APPEAL NO. Sff /2016
0

Mr. Diyar Bacha, Ex. Constable No. 3105, 
Police lines Mardan........... ................ . Appellant

VERSUS

The Inspector General of Police, Khyber Pakhtunkhwa, 
Peshawar.

1-

2- The Deputy Inspector General of Police, Mardan Region-I 
Mardan.

3- The District Police Officer, District Mardan.
Respondents

APPEAL UNDER SECTION 4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT 1974
AGAINST THE IMPUGNED ORDER DATED 17-11-2015
WHEREBY THE APPELLANT WAS DISMISSED FROM
SERVICE WITHOUT CONDUCTING REGULAR INQUIRY
IN THE MATTER AND AGAINST THE APPELLATE ORDER
DATED 01-01-2016 WHEREBY THE APPEAL OF THE
APPELLANT HAS BEEN REJECTED ON NO GOOD
GROUNDS

PRAYER:
That on acceptance of this appeal the impugned orders 

dated 17-11-2015 and 01-01-2016 may very kindly be 

set aside and the respondents may please be directed to 

re-instate the appellant with all back benefits. Any 

other remedy which this august Tribunal deems fit that 

may also be awarded in favor of the appellant.

R/SHEWETH:
ON FACTS:

That appellant was appointed as Constable in the 

respondent Department. That after appointment the 

appellant started performing his duty quite efficiently and up 
to the entire satisfaction of his superiors.

1-

That appellant while serving as constable at police lines 

Mardan, District Mardan, the appellant served with 

impugned order dated 17.11.2015 whereby the appellant 
was dismissed from service on the allegation that appellant 
has bought a Motor cycle "Hero 70cc" which is stolen 

property vide case FIR N0.276 dated 19-07-2015 U/S 381-

2-



n
A/34/411 police station Sheikh Maltoon Mardan from Ex- 

Cook Constable Hazrat Sher No.255 for Rs only. 12000/-. 
Copy of the impugned order dated 17.11.2015 is attached as 
annexure A.

That feeling aggrieved from the impugned order dated 17- 

11-2015 the appellant filed Departmental appeal along with 

certain documentary evidence on 26-11-2015 but the same 

was rejected by the appellate authority on no good grounds 
vide order dated 1.1.2016. Copies of the Departmental 
appeal, record and appellate order are attached as annexure 

.................................................................B, C and D.

3-

4- That appellant having no other remedy prefer the instant 
appeal on the following grounds amongst the others.

GROUNDS:

That the impugned orders dated 17-11-2015 and 01-01- 

2016 are against the law, facts, norms of natural justice and 

materials on the record hence not tenable and liable to be 
set aside.

A-

B- That the appellant has not been treated by the respondent 
Department in accordance with law and rules on the subject 
noted above and as such the respondents violated Article 4 

and 25 of the Constitution of Islamic Republic of Pakistan 
1973.

C- That no show cause notice has been served on the appellant 
by the respondents before issuing the impugned order dated 
17.11.2015 against the appellant.

D- That no fact finding inquiry has been conducted in the 

matter of the appellant which is mandatory in such like 

cases, therefore the impugned orders are not tenable and 
liable to be set aside.

E- That no charge sheet and statement of allegation has been 

served by the respondents on the appellant before issuing 

the impugned order dated 17.11.2015 against the appellant.

F- That no chance of personal hearing/ defense has been given 

to the appellant which is mandatory under amended E & D 
rules 2011.
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That no regular Departmental inquiry has been conducted in 

the matter of appellant which is as per Supreme Court 
judgments is necessary in cases of punitive actions against 
the civil servant.

G-

That the respondent acted in arbitrary and malafide manner 

while issuing the impugned orders dated 17-11-2015 and 

01-01-2016.

H-

That the action has been taken against the appellant by the 

respondent No.3 under the misconception of law and as 

such the impugned order is void ab anitio in the eye of iaw.

I-

That appellant seeks permission to advance other grounds 

and proofs at the time of hearing.
J-

It is therefore most humbly prayed that appeal of the 

appellant may be accepted as prayed for.

Dated: 11-01-2016

APPELLANT

DIYAR BACHA

THROUGH:
NOOR MOHAMMAD KHATTAK 

ADVOCATE
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POLICE department **'TI.'

MARDAN DISTRICT
/:
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My this order will dispose of the departmental inquiry, which is conducted ' 
, on thej allegations that he, while posted at. Police 

Lines Mardan, bought a'motorcycle HeroJ 70 CC Engine No. FML-172164, Chassis No. FML- 

172r64 which is stolen property vide case FIR No. 276, dated 19.07.2015 u/s 381'-A/34/41 I PS 

Sheildr Maltoon, .from- cook constable Hazrat Sher No. 255 for Rs. 12000/- only.- HoweVer.the 

oiiginal mai'ket price of the said motorcycle^is-Rs. 40000/-. His this attitude adversely , reflected 

on his performance, while discharge his official duty which is an indiscipline act and grass 

misconduct on his part as defined in rule 2 'iii) of Police Rules 1975.

against Constable Diyar Bacha No. 31(J5
i

In this connection, Constable Diyar Bacha No. 3105, was issued charge 

sheet vide this office No. 1054/R, dated 04.09.2015, and also proceeded against departmentally 

through the -Shamreez Khan ■ DSP/City Mardan, who -after fulfilling 

submitted his findings to the undersigned vide his' office endorsement No.
necessary process, 

1828/S dated
10:11.2015 as the allegations have been established against him and .recommended him for major

punishment.

The . undersigned agreed with the findings of enquiry officer and Che ' fi|| 
■ alleged-Constable Diyar Bacha No. 3105,, is-hereby dismissed fi-om service- with immediate 

.effect in exercise of the power vested in me under the above quoted-.rules.
?

Order announced

O.B No.
/ J__/2015-Dated i

(Faisal ShahzadjPSP
District Police Officer, 

a r d a n.
F.:-

■ .%■

. ' * ■No. -i o f dated Mardan th^ ( T— /2015

Copy for information and necessary action to:-

The Deputy Inspector General of Police Mardan Region-1, Mardan.
2. The S.P Operations, Mardan.
3. The DSP/HQrs: Mardan.
4. - The Pay Officer (DPO) Mardan.
5. The E.C (DPO) Mardm.
6. The OHC (DPO) Mardan.

1,

f... ■.

r\

IP-
ATTESTE

&
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y BEFORE THE DEPUTY INSPECTOR GENERAL OF POLICE MARDAN REGION-l
X'*

MARDAN

APPEAL AGAINST THE O.B NO. 2lj36Subject:
OFFICER MARDAN,WHERE BY THE APPELLANT WAS

DATED 12-11-015 OF DISTRICT POLICE 
AWARDED THE PUNISHMENT "

DISMISSAL FROM SERVICE

R/SIr,

It is submitted that:

1. That the DPO Mardan had issued the charge sheet/ statement of allegation No.l054/R 
dated 04-09-2015 against the Appellant with the following allegations;

"That Constable Diyar Bacha No.3105, while posted at police lines Mardan, 
bought a motorcycle Hero 70 CC engine No.FML-172164, Chasis No. FML- 
172164 which is stolen property vide case FIR No,276, dated 19-07-2015 u/s 
381-A/34/411 PS Sheikh Maltoon, from cook Constable Hazrat Sher N6.255 for 
Rs.12000/- only. However the original market price of the said motorcycle is 
Rs. 40,000/-. His this attitude adversely reflected on his performance, whiie 
discharge his official duty which is an indiscipline act and grass misconduct 
his part as defined in rule 2(ii) of police rules 1975".

2. That in the light of the charge sheet, a departmental inquiry was initiated against liie 
appellant. The appellant submitted a comprehensive reply to the charge sheet before 
the inquiry officer which vjas not considered and the appellant was recommended foi’ 
punishment. The DPO Mardan awarded the punishment to the appellant of dismissal 
from service vide O.B 2106 dated 12-11-2015. ( Copy of O.B No.2106 is enclosed ).

on

3. That the facts regarding the allegations mentioned in the charge sheet are as under:

a) During the year 2014, the appellant remained posted at PS Choora. Cook Constable 
Hazrat Sher was also posted at that time at PS Choora. The said constable Hazrav 
Sher disclosed that he is in possession of an old motor cycle and wants to sell the 
same. I agreed for its purchase. The sale'price was fixed rupees 20,000/- between us.

bj The appellant paid rupees 9,000/- on the spot and for the payment of remainih^- 
amount, it was settled that it will be paid to Hazrat Sher after the handing over of 
the vehicle documents.

c) That later on, the appellant was transferred to police lines Mardan. On 06-07-2015, i 
was directed by SHO Choora to come to PS Sheikh Maltoon along with the sai^ 

motorcycle. I reached to the PS Sheikh Maltoon where the SHO PS Choora took the 
said motorcycle into his possession and I went back to police lines Mardan.

d) That later on, ( came to know that the said motor cycle was shown as stolen 

property in case FIR No.276 dated 19-07-2015 u/s 381-A /34/411 PS Sheikh Maltoon 
and the cook constable has been arrested in the said case.

e) That the appellant had no concern wifh the said motorcycle except the purchase 
from cook Hazrat sher, who might be knowing regarding the said motorcycle weli.

•V.



■w>- Conclusion:

J%- A) That the impugned order of Dismissal is illegai and void ab-initio passed in utter violation of law 
, rules.

B) That the petitioner was not knowing about the said motor cycle to be a stolen property. The. 
appellant had purchased the same on norma routine market rate and there was no bad 
intention/criminal intention in the said transactiDn from the appellant side.

C) That the appellant was not given an opportunity of "personnel hearing^' by DPO Mardan and 
thus ex-parte action has been taken against the petitioner.

D) That the petitioner was given with no "Final show cause Notice" which is against the rules & 
regulations.

E) That the petitioner service is the ^nly source of.income for his old parents and younger brothers 
/ sisters.

Keeping in view of the facts and circumstances mentioned above, it 
is humbly requested that the Appeal of the Appellant may kindly be 

accepted and the impugned Order passed by DPO Mardan may kindly be 

set aside please.

Yours Obediently,

■

Constable Diyar Bacha No.3105

District Police Mardan

iL.H-

( Now Dismissed From Service )
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\
\ D-ORDER.

This order will dispose-off the appeal preferred by Ex-Constable Syed 

Diyar Ahmad No. 3105 of Mardain^ District Police against the order of District Police 

Officer, Mardan, wherein he was awarded Major Punishment of Dismissal from service 

vide OB No. 2106 dated 12.11.2015.

Brief facts of the case are that, he while posted at Police Lines, 

Mardan, bought a Motorcycle Hero 70CC engine No. FML-172164, Cassis No. FML-172164 

which 18 stolen property vide case FIR No. 276 dated 19.07.2015 u/s 381-A/34/411 PS 

Sheikh Maltoon, from Ex-cook Constable Hazrat Sher No. 255 for Rs. 12000/- only. 
However the original market price of tAe said motorcycle is Rs. 40000/-. His this attitude 

adversely reflected on his performance. In this connection he was charge sheeted and also 

proceeded against departmentally through Deputy Superintendent of Police City, 

Mardan, who after fulfilling necessary process, submitted his findings to District Police 

Officer, Mardan as the allegation have been established against him and recommended 

him for Major punishment. District Police Officer, agreed with the findings of enquiry 

Officer and the alleged Constable was dismissed from service.

I have perused the record and also heard the appellant in Orderly 

Room held in this office on 17.12.2015, but he failed to justify his innocence and could not 

produce any cogent reason about his innocence. Therefore, I MUHAMMAD SAEED 

Deputy Inspector General of Police, Mardan Region-I, Mardan in exercise of the powers 

conferred upon me reject the appeal and do not interfere in the order passed by the 

competent authority, thus the appeal is filed forthwith.

ORDER ANVOlJWrFn

l&MAlf SAEED)PSP
uiy iiapector General of Police, 
Mardan Region-I, Mardan/^

/imS.
Copy to District Police Officer, Mardan for information and necessary action 

w/r to his office Memo: No. 1169/LB dated 03.12.2015. His service roll is returned 
herewith for record in your office.

De^

13 £>/ - 0/No. yES, Dated Mardan the.

£1



VAKALATNAMA

IN THE COURT OF

OF 2016

(APPELLANT)
.(PLAINTIFF)
(PETITIONER)7

VERSUS
■t3

(RESPONDENT)
.(DEFENDANT)

I/W6 __________ .
Do hereby appoint and constitute NOOR MOHAMMAD 

KHATTAK/ Advocate, Peshawar to appear, plead, act, 

compromise, withdraw or refer to arbitration for me/us as 

my/our Counsel/Advocate in the above noted matter, 

without any liability for his default and with the authority to 

engage/appoint any other Advocate Counsel on my/our cost. 
I/we authorize the said Advocate to deposit, withdraw and 

receive on my/our behalf all sums and amounts payable or 

deposited on my/our account in the above noted matter.

j

Dated. /____ /2016

CLIENT

ACCTPTEb
NOOR MOHAMMAD KHATTAK 

(ADVOCATE)

OFFICE:
Room No.l, Upper Floor,
Islamia Club Building, Khyber Bazar, 
Peshawar City.
Phone: 091-2211391 

Mobile No.0345-9383141
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BEFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA,

PESHAWAR.

Service Appeal No. 55/2016

Appellant.Diyar Bacha Ex-Constable No. 3105

VERSUS.

District Police Officer, Mardan 
& others.................................. .Respondents.

Parawise coiniiients on behalf of respondents are submitted as under:-. 
Respectfully Sheweth:
PRELIMINARY OB.TECTIONS:-

That the appellant has not come to this Honourable Tribunal with clean h^ds.
That the appellant has got no cause of action.
That the appellant has concealed material facts from this Honourable Tribunal.
That the appellant is estopped by his own conduct, by law to bring the instant appeal. 
That the present appeal is bad in its present form hence not maintainable and liable-to

1.
2.
3.
4.
5.

be dismissed.
That the appeal is bad due to non-joinder of necessary parties and mis-joinder of 

unnecessary parties.
That the instant appeal is barred by law & limitation.

6.

7.
REPLY ON FACTS.

Pertains to record, hence, no comments.

Correct, hence, no comments.

Pertains to record.
The appellant has got no cause of action to file instant appeal.

REPLY ON GROUNDS:-
A. Incorrect. The impugned orders are in accordance with law, facts, norms of justice & 

material on ground. Henee, tenable in the eyes of law.
B. Incorrect. There is no violation of any article of Constitution of Islamic Republic of 

Pakistan. The appellant has been treated under relevant rules/law.
C. Incorrect. Proper departmental enquiry was conducted by following all codal formalities.

D. Incorrect. Replied above in the preceding Para-C.
E. Incorrect. Proper departmental proceedings had been initiated by conducting proper 

enquiry, wherein, the appellant was found guilty, hence, punished as he deserved, (copies 

of Charge Sheet/statement of allegations are attached as Annexure-A & B).
F. Incorrect. The appellant has been provided all opportunities of defence at all stages of 

departmental proceedings against him. Further, the appellant is member of Police Force 

and is dealt under Special Law i.e Police Rules.
G. Incorrect & baseless. The appellant has been treated accordingly in the light of the 

directions of the Supreme Court of Pakistan.
H. Incorrect & baseless, hence, denied.. Detail reply has been given in above paras.

I. Incorrect. The action taken by respondent No. 3 is in accordance with rules/law & the 

impugned order is legal & tenable in the eyes of law.

1.

2.

3.

4.



I

J. The respondents also seek permission of the Honourable Court to present grounds, if any, 

at the time of argurhents.

PRAYER; -

It is therefore, prayed that the appellant’s plea holds no legal grounds and he does 
not deserve to be retained more in service as prayed far. His appeal may please be dismissed with 

costs.

Provincial Police Officer, 
Khyber Pakhtunkhwa, Peshawar. 

(Respondent No. 01)

/ T

Dy: Inspector General of Polype, 
Mardan Region-I, Mardan.

(Respondent No. 02)

A District Police Officer, 
^ Mardan.

(Respondent No. 03)

i

• A



BEFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA,
PESHAWAR,

Service Appeal No. 55/2016

Appellant.Diyar Bacha Ex-Constable No. 3105

VERSUS.

¥District Police Officer, Mardan ' 
& others..................................... Respondents.

COUNTER AFFIDAVIT.

We, the respondents do hereby declare and solemnly affirm on 

oath that the contents of the Para-wise comments in the service appeal cited as subject are true 

and correct to the best of our knowledge and belief and nothing has been concealed from this 

Honourable Tribunal. ^ ,

‘•S

Provincial Police^0mcer, 
Khyber Pakhtunkhwa, Peshawar.

(Respondent No. 01)

/I ^

Dy: Inspector General of Police, 
Mardan Region-I, Mardan.

(Respondent No. 02)

a District Police Officer, 
^ Mardan. 
(Respondent No. 03)

'
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BEFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA.

PESHAWAR.
Service Appeal No. 55/2016

Appellant.Diyar Bacha Ex-Constable No. 3105

VERSUS.

District Police Officer, Mardan 
& others..................... ............. Respondents.

AUTHORITY LETTER.

Mr. Muhammad Shafiq Inspector Legal, (Police) Mardan is hereby 

authorized to appear before the Honourable Service Tribunal, Khyber Pakhtunkhwa, Peshawar in 

the above captioned service appeal on behalf of the respondents. He is also authorized to submit 

ail required documents and replies etc. as representative of the respondents through the Addl: 

Advocate General/Govt. Pleader, Khyber Pakhtunkhwa Service Tribunal, Peshawar.

Provincial Poli
Khyber Pakhtuirtdiwa, Peshawar.

(Respondent No. 01)

/
■i

Dy: Inspector General of Police, 
Mardan Region-I, Mardan.

(Respondent No. 02)

^ ipistrict Police Officer, 
Mardan.

(Respondent No. 03).
■
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r--. OFTTirF f)F THF. DISTRICT POLICE OFFICER, MARDAN

/K/D.A-I’.R-1975.[No.7
/

/2()! ?.,Dated

DISCIPLINARY ACTION UNBF'^ KPK POLICE RULES - 1975

1, Gul Afzal Khan District Police Officer, Mardan as competent.. 
authority am of the option that Constable Diyar Bacha No. 3105 rendered himself liable to be;-, f C 

proceeded against as he committed tlie following acts/omission within the meaning of section-0? r
(iii) of KPK Police Rules 1975.

S l ATEMENT OF ALLLGATIONS

That you Constable Diyar Bacha No/3105, while posted at Police Lines 

Mardan, bought a motorcycle Hero 70 CC Engine No. FML-172164. Chassis No. FMl1721 64 . ■ 

which is stolen property vide case FIR No. 2/6, dated 19.07..20I5 u/s 381-A/.j4/411 PS Sheiisli 
Maltoon, from cook constable Hazrat Sher No. 255 for Rs, 9000/- only. However tlie original'

market price of the said motorcycle is RS.40000A.

2. For the purpose of sctotir.-.iziiig the conduct ot the said otlicia! wiih 
reference to the above-allegations Shamraiz Khan DSP/City Mardan is appointed as Enquiry ; ; 

. Officer.
accordance vvilh3.. The enquiry officer .>hali conduct proceedings in 

of Police Rules 1975 and shall provide reasonable opportunity of defense and bearing .provisions ... _ .
to the defaulter official, record findings and complete within twenty five (25) days of the receipl 
of this order, recommendation for his punishment or other appropriate action against the accused'
officer. •

4. The accused constable.shall ensure and join the proceedings on the date, 
time and place fixed by the Enquiry Officer. *

■ (GUL AF2:^<1^7\i\9

District Police Officer, 
Mardan

OFFirF OF THK DTSTRICT POLICE OFFICER, MARDAN
/2015.k r/l./R, dated Mrjrdan theNo.

Copy of above is forv arded to the:

1. DSP/Cily Mardan for initiating proceedings against the, accused 
official / Officer namely Constable Diyar Bacha No. 3105, under . 
Police Rules, 1975.

2. Constable Diyar Bach;:. No. 3105, with the directions to appear before 
the Enquiry Officer or. the dale, time and place fixed by the enquiry 
officer for the purpose of enquiry proceedings.

5^ | ] f sk * si: :]:

V
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J' ■

> CHARGE SHEET UNDER KPK POLICE RULES 1975I

I, Gul Afza! Khan District Police Officer, Mardan as competent authorh v,, 

hereby charge you Constable Diyar Bacha No. 3105, as follows
. .

That you Constable, while posted at Police Lines Mardan. bought a 

motorcycle Hero 70 CC Engine No. EML-172164, Chassis No. FML-172164 which is stolen 

property vide case FIR No. 276, dated 19.07.20F5 u/s 381-A/34/411.PS Sheikh Maltoon, from 

cook constable Hazrat Sher No. 255 for Rs. 9000’/- only. However the original market price of 

the said motorcycle is Rs.40000/-.'

I
.•

This amounts to grave misconduct on your part, warranting departmental ; 

action against you, as defined in section - 6 (1) (a) ofthe KPK Police Rules 1975.

By reason of the above, you appear to be guilty of misconduct under section - 02 (iii) of 

the KPK'Police Rules 1975 and has rendped yourself liable to all or any of the penalties; ■ 

as specified in section - 04 (i) a & b of the said Rules.'

You are therefore, directed to submit your written defense within seven days of the ; 

receipt of this charge sheet to the enquiry officer.

Your written defence if any, should reach to the enquiry officer Vv'ithin the specified 

period, failing which, it shall be presumed that you have no defense to put-in and in iliai . 

case, an ex-parte action shall follow against you. 

intimate whether you desired to be heard in person.

1.

2. *. .'►r

4.

{GUL AFZAfcWAN)
District Police t)friccr, 

Mardan9

;
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JIRY REPORT OF CONSTABLE DIYAR BACHA NQ.3105

Undersigned was deputed to conduct Enquiry of Constable Diyar Bacha 

.r'SIOS by the Worthy District Police Officer Mardan through office Letter 

N0.1054/R/D.A.P.R/1975, Dated 4/9/2015;.

BRIEF FACTS.

That you constable Diyar Bacha Np.3105, while posted at Police tines Mardan, 

bought a motorcycle hero 70 CC Engine NO. FML-172164, Chassis MO. FML- 

172164 which is stolen property vide case FIR NO.276, dated 19-7-2015 u/S'381- 

A/34/411 Police Station Sheikh Maitoon, from cook constable Hazrat Sher NO.255 

for RS 9000/- only. However the original market price of the said motorcycle is 

Rs.40000/-.

RQCEEDINGS.
The proceedings of the enquiry have been .conducted strictly in accordance with 

the NWFP Police Rules 1975.

FINDINGS.

r

Constable Diyar Bacha NO.3105 has about six years service in Police deoartmeni. 

According to the Ex-record the above mentioned constable has no good arid hfteen 

bad entries. A written description was taken from him. During the encciry it was 

found, that the above mentioned constable has deliberately bougfit a thefl 

motorcycle from cook constable Hazrat Sher no.255 for 9000 rupees. Whereas the 

original market rate of the said motorcycle was 40000 rupees, on which a case FIR 

NO.276 dated 19-7-2015 u/s 381-A/411 has been register in Police Station SMT. 

This act of the above mentioned constable is out of behavior illegal and indiscipline, 

which causes bad effect on other constables and bad image of police department. 

The constable is hereby found to be guilty 

CONCLUSION.

The undersigned has reached to the conclusion that the alleged ConsLabiu Diyar 

Bacha NO.3105 may be given major punishment please.

No: 1828 IS
(Dt: 10-11-2015

End: ( 4 ^ i\

Deputy Superiiiie}iiii;,.i <yf Potice, 
City Circle, Mardun
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5.^0L1CE DEPARTMENT' MARDAN DISTRTrx
.<

^r:

! :•

;aMy this order will dispose of the departmental inquiry, which is conducted 

.:against-Co!ristab!e Biyar Bacha No. 3105-^, on the allegations that he, while posted at Police 

Lines Mardan, bought a motorcycle Hero'70';CC Engine No. FML-172164, Chassis No. FML- 

172164 which is stolen property vide case FIR No. 276, dated 19.07.2015 u/s 381-A/34/411 PS

■ Sheikh Maltopn, from cook constable Hazrat Sher No. 255 for Rs. 12000/- only. However the

■ original market price of the said motorcycle is Rs. 40000/-. His this attitude adversely reflected 

his performance, while discharge his official duty which is an indiscipline act and grass
misconduct on his part as defined in rule 2(iii) of Police Rules 1975.

In this connection. Constable Diyar Bacha i\o. 3105, was issued charge 

.siieet vide this office No. 1054/R, dated 04.09.2015, and also proceeded against departmentally 

.■through the Shamrcez Khan .DSP/City Mardan, who after fulfilling 

submitted bis findings to the undersigned .vide his office endorsement No.

■ 10.11.2015 as the allegations have been established against him and.n;commended him for major
• punishment. -i

• -w

• on

necessary process, 

1828/S dated
#7-• a:

h*

■

' The undersigned agreed with the findings of enquiry officer and the
■ alleged ConstaWc Biyar Bacha No. 3105, is-hereby dismissed from service with immediate 

effect in exercise of the power vested in me under the above quoted rules.

Order announced
O. B No.

I ?■ Doled / /20J5
(Faisal Shahzad)PSP

District Police Officer, 
ar d an.

\
Fa.

■

No. dated Mardan the [FJ — jf /2015
•i

Copy for information and necessary action to:-

1. The Deputy Inspector General, of Police Mardan Region-1, Mardan.
2. The S.P Operations, Mardan.'' =
3. The DSP/HQrs: Mardan.
4. The Pay Officer (DPO) Mardan.
5. The E.C (DPO) Mardan.
6. The OHC (DPO) Mardan.
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; ORDER.
;•

This order will dispose-off the appeal preferred by Ex-Constable Syed 

Diyar Ahmad No. 3105 of Mardan District Police against the order of District Police 

Oiiicer, Mardan,wherein he was awarded Major Punishment of Dismissal from 

vide OB No. 2106 dated 12.11.2015.
service

Brief facts of the case are that, he while posted at Police Lines, 

Mardan, bought a Motorcycle Hero 70CC engine No. FML-172164, Cassis No. FML472164 

winch is stolen property vide case FIK No. 276 dated 19.07.2015 u/s 381-A/34/411 

Sncik'n Maltoon, from Ex-cook Constable Hazrat Sher No. 255 for F^s. 12000/- only. 

■ the original market price of the said motorcycle is Rs. 40000/-. His this attitude 

’',‘^ely reflected on his performance. In this connection he was charge sheeted and also 

:cdr:d against departmentally through Deputy Superintendent of Police 

/Ludan, vcho after fulfilling necessary process, submitted his findings to District Police 

Officer, Mardan as the allegation have been established against him and recommended 

i lim for Major punishment. District Police pfficer, agreed with the findings of enquiry 

Ouicer and the alleged Constable was dismissed from service

PS

•71 ’ 'OI

City,

I have perused the record and also heard the appellant in Orderly 

17.12.2015, but he failed to justify his innocence and could 

any cogent reason about his innocence: Therefore, I MUHAMMAD 

Deputy Inspector General of Police, Mardan Region-I, Mardan

Room held in this office on not 

SAEED

in exercise of the powers 
i.ri.ened upon rne reject the appeal and do not interfere in the order passed by the 

ent authority, thus the appeal is filed forthwith.

A

Oi.Uck ANNOUNCED.

/

IP SAEED)PSP 
De/tityInspector General of Police, 

Mardan Region-I, Mardant

/ES, Dated Mardan the ~ -—v? -
yaoig.

W / r fo h • and necessary actionf office Memo: No. 1169/LB dated 0312.2015. His service roil is returned 
...v-.c...V. icU foi record in your office.

( )

11)I o/ I

un
‘‘'L,

/7 mi.

Cn/ni
//■ ■
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL 
* PESHAWAR

Appeal No. 55/2016

DIYAR BACHA VS POLICE DEPARTMENT

REJOINDER ON BEHALF OF PETITIONER IN RESPONSE TO
THE REPLY SUBMITTED BY THE RESPONDENTS

R/SHEWETH:

All the objections raised by the respondent are in correct, i 
baseless and not in accordance with iaw and rules rather the 

' respondent is estopped due to their own conduct to raise any i 
objection at this stage of the appeal. i

ON FACTS:

Admitted correct hence need no comments.1-

2- Admitted correct hence need no comments.

3- Admitted correct hence need no comments.

4- Incorrect and not repiied accordingly hence denied.

GROUNDS:

All the grounds of main appeal are correct and in 
, accordance with law and prevailing rules and that of the 

respondents are incorrect and baseless hence denied. That the ' 
impugned'orders dated 17-11-2015 and 01-01-2016 are against ; 
the law, facts, norms of natural justice and materials on the record i 
hence not tenable and liable to be set aside. That no show cause ; 

. notice, no charge sheet and statement of allegation has been 

served by the respondents before issuing the impugned order 

dated 17-11-2015 against the appellant. That no chance of ; 
personnel hearing/defense has been given to the appellant which 

is mandatory under amended E & D Rules 2011. That no fact 
finding inquiry and Departmental inquiry has been conducted in 
the matter in the matter of the appeiiant which is mandatory in 

such like cases. That the respondent Department has acted in 

arbitrary and malafide manner while issuing the impugned orders 

dated 17-11-2015 and 01-01-2016. That the action has been 
' taken against the appellant by the respondent No.3 under the 

misconception of law and as such the impugned order is void ab 
initio in the eye of law.



It is therefore most humbly prayed that on acceptance of 
this rejoinder the appeal of the appellant , may be accepted as 

' prayed for.

:e>

APPELLANT

DI
THROUGH:

NOOR MOHAMMAD KHATTAK 
ADVOCATE
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNALr
PESHAWAR

Appeal No. 55/2016

OIYAR BAGHA VS POLICE DEPARTMENT

REJOINDER ON BEHALF OF PETITIONER IN RESPONSE TO
THEIrEPLY SUBMITTED BY THE RESPONDENTS

R/SHEWETH:

All the objections raised by the respondent are in correct, 
baseless and not in accordance with law and rules rather the 

respondent is estopped due to their own conduct to raise any 

objection at this stage of the appeal. ,

ON FACTS: i

Admitted correct hence need no comments.1-

Admitted correct hence need no comments.2-

Admitted correct hence need no comments.3-

. 4- Incorrect and not replied accordingly hence denied.

GROUNDS:

All jthe grounds of main appeal are correct and in 
accordance | with law and prevailing rules and that of the 

respondents! are Incorrect and baseless hence denied. That the 

impugned orders dated 17-11-2015 and 01-01-2016 are against 
the iaw, facts, norms of natural justice and materiais on the record 

hence not tenable and liable to be set aside. That no show cause 

notice, no charge sheet and statement of allegation has been 
served by the respondents before issuing the impugned order 

dated 17-llj-2015 against the appellant. That no chance of 
personnel hearing/defense has been given to the appellant which 
is mandatory! under amended E & D Ruies 2011. That no fact i 
finding inquiry and Departmentai inquiry has been conducted in 
the matter in! the matter of the appellant which is mandatory in 

such like casps. That the respondent Department has acted in 

arbitrary and malafide manner while issuing the impugned orders 
dated 17-11-^015 and 01-01-2016. That the action has been 

taken against! the appellant by the respondent No.3 under the 
misconception! of law and as such the Impugned order is void ab 

initio in the eye of law.

1

• }



/I' ■

It is therefore most humbly prayed that on acceptance of 
this rejoinder the appeal of the appellant may be accepted as 
prayed ro^r.

APPELLANT

D1 ;
THROUGH:

1 i

NOOR MOHAMMAD KHATTAK 
ADVOCATE
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;
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^tbEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

Appeal No. 55/2016

DIYAR BACHA VS POLICE DEPARTMENT

REJOINDER ON BEHALF OF PETITIONER IN RESPONSE TO
THE REPLY SUBMITTED BY THE RESPONDENTS

R/SHEWETH:

All the objections raised by the respondent are In correct, 
baseless and hot in accordance with law and rules rather the 

respondent is estopped due to their own conduct to raise any 
objection at this': stage of the appeal.

ON FACTS:

Admitted correct hence need no comments.1-

2- Admitted correct hence need no comments.

Admitted correct hence need no comments.3-

4- Incorrect and not replied accordingly hence denied.

GROUNDS:

All the grounds of main appeal are correct and in 
accordance with law and prevailing rules and that of the 

respondents arb incorrect and baseless hence denied. That the 

impugned orders dated 17-11-2015 and 01-01-2016 are against 
the law, facts, norms of natural justice and materials on the record 
hence not tenable and liable to be set aside. That no show cause 

notice, no charge sheet and statement of allegation has been 
served by the respondents before issuing the impugned order 

dated 17-11-20'15 against the appellant. That no chance of 
personnel hearirig/defense has been given to the appellant which 
Is mandatory under amended E & D Rules 2011. That no fact 
finding inquiry and Departmental inquiry has been conducted in 

the matter in the matter of the appellant which is mandatory in 

such like cases. jThat the respondent Department has acted in 

arbitrary and malafide manner while Issuing the impugned orders 

dated 17-11-2015 and 01-01-2016. That the action has been 

taken against the appellant by the respondent No.3 under the 

misconception of jaw and as such the impugned order is void ab 
initio in the eye ofi law.



-Y-'l It is therefore most humbly prayed that on acceptance of 
this rejoinder the appeai of the appellant may be accepted as 
prayed for.

\ \

APPELLANT

DI BACHA
THROUGH:

NOOR MOHAMMAD KHATTAK 
ADVOCATE
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KHYBER PAKHTUNKWA SERVICE TRIBUNAL. PESHAWAR

No. 1909/ST Dated 22 7 9 / 2018

To
The District Police Officer, 
Government of Khyber Pakhtunkhwa, 
Mardan.

Subject: - JUDGMENT IN APPKAL NO. S5/20T6. DIYAR BACHA

I am directed to forward herewith a certified copy of Judgement dated 
03.09.2018 passed by this Tribunal on the above subject for strict compliance.

4'
Enel: As above

REGISTER
KHYBER PAKHTUNKHWA 

SERVICE TRIBUNAL 
PESHAWAR.
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