BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
o PESHAWAR

SERVICE APPEAL NO. 456/2016
Date of institution ... 26.04.2016
-Date of judgment ... 17.04.2018

Farhan Khan S/O Khan Gul, Ex-Warder, High Security Prison Mardan.

_ (Appellant)
VERSUS :
1. The Inspector General of Prison, Khyber Pakhtunkhwa, Peshawar.
2. The Superintendent Circle Head Quarters Prison, Mardan.
3. The Superintendent High Security Prison, Mardan. '
‘ | (Respondents)

APPEAL UNDER SECTION-4 OF THE SERVICE TRIBUNAL ACT,
1974, AGAINST THE DATED 03.02.2016, WHEREBY THE
APPELLANT HAS BEEN AWARDED THE MAJOR PENALTY OF -
REMOVAL FROM SERVICE ., AGAINST WHICH THE
DEPARTMENTAL APPEAL DATED 09.02.2016, HAS AL SO _BEEN
REJECTED VIDE ORDER DATED 28.03.2016.
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Mr. Yasir Saleem, Advocate. - ... For appellant.
Mr. Kabirullah Khattak, Additional Advocate General ..  For respondents.
A Mr. MUHAMMAD AMIN KHAN KUNDI ... MEMBER (JUDICIAL)
MR. AHMAD HASSAN : ... MEMBER (EXCUTIVE)
JUDGMENT
_ MUHAMMAD AMIN KHAN KUNDI, MEMBER: - Learned counsel for the

appellant present. Mr. Kabirullah Khattak, Additfonal Advocate General for the
respondents also present. Arguments heard and file perused.

2. Brief facts of ihe case are that the appellant was serving as Warder in Prison
Department and removed from servicé wvide order dated 03.02.2016 on the allegations

- of his absence from duty with effect from 31.12.2015. The appellant filed




Y

. departmental appeal on 09.02.2016 which was réjected on 28.03.2016 hence, the

present service appeal on 26.04.2016.

3. Respondents were summoned who contested the appeal by filing of
replication.
4. Learned counsel for the appellant contended that the appellant was serving

in Prison Department. It was further contended that majpr penalty of removal from
service on the allegation of absence from duty with effect from 31.12.2015 vide
order dated 03.02.2016 was imposed upon the appellant. It was further contended
that on 31.12.2015 the appellant submitted application for 15 days leave and the copy
of the same was also available on record. It was further contended that major penalty
was imposed ﬁpon the appellant for one month alleged ébsence from duty therefore,
the penalty of removal from service imposed by the‘ respondents was very harsh. It
was further argued that the appellant also submitted application during the one month
a}leged absence period for leave but was not considered by them. It was further
coﬁtended that neither any charge sheet, statement of allegations was served upon the
appellant nor proper inquiry was conducted nor any show-cause notice was issued to
the appellant nor any absence notice was issued at the home address of the appellant
thereforrc, the impugned order was illegal and liable to be set-aside.

5. On the other hand, learned Additional Advocate General for the respondents
opbosed the contention of learned counsel for the appellant and contended that major
penalty of removal from service was imposed on him on the allegations of absence

from duty. It was further contended that the appellant remained absent from duty

without any permission or sanction of leave from the. compétent authority. It was

further argued that all codal formalities were observed before imposition of penaify

therefore, prayed for dismissal of appeal.




6. Perusal of the record 'Are'veals thét the appellanf was serving in Prison
Department as Warder and during service he submitted application for 15 _days leave
to the competent aﬁthority on 31.12.2015 but the same was not accepted by the
competeﬁt authority and the appellant waé ultimately imposed major penalty vide
order dated 03.02.2016 on the allegation of his absence from 31-.12.2015. He had
sﬁbmitted leave application for on 31.12.2015 and on 06.01.2016 for sanction but the
same was not considered by the respondents therefore, the major penalty of removAal
from service of the appellant on the allegation of one month alleged absence does not
commensurate with the charge and as such was véry harsh. Therefore, we paﬁially
accept thé appeal, reinstate the appellant into service and convert the major pf;nalty
of removal from service into penalty of withhofdiné of two increments for a péfiod of
two years. The absence period as well as linte.rvening period be treated as leave
without pay. Parties are left to bear their own costs. File be consigned to the record
room. : A

ANNOUNCED %W S e

17.04.2018
(MUHAMMAD AMIN KHAN KUNDI)
MEMBER




13.02.2018 - Clerk to counsel for the appellant and Mr. Usman Ghani,
Learned District Attorney alongwith Mr. Suhrab H.C for the
respondents present. Due to general strike of the bar, the case is

adjourned. To come up for-arguments on 17.04.2018 before D.B.

(Ahmad Hassan) _ .  (Muhammad\Hamid Mughal)
MEMBER | MEMBER -
17.04.2018 Learned counsel for the appellant present. Mr. Kabirullah Khattak,

- Additional Advocate General for the respondents also present. Argur;lcnts .-
heard and record perused. |
Vide our detailed:judgment of today conéisfing of tﬁree pages
placed on file, we partially accept the appeal, reinstate the appellant into
service and convert the major pénaity of removal from serv'i.ce int6 pénalty
of wifhholding of ﬁvo increments for a period of two ;;yéars. The absence
period as well as intervening period be trea_ted-as leav,é: withouti pay. Parties

are left to bear their own costs. File be consigned to the record room.

ANNOUNCED ;. g .

17.04.2018 . Ut o s ortlen

(MUHAMMAD AMIN KHAN KUNDI)
L MEMBER.

AHMAD HASSAN) 2 | -
MEMBER |
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~  30.05.2017 Clerk of the counse_l for appellanti

(GUL ZEB KHAN) (MUHAMMAI
MEMBER
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24/09/2017

account of first Muharram. Therefore cases adjou
same. S ‘

© 1:12.2017 \_._Appellant with counsel and‘%
RS S N NS '}\ ‘,\\ \ / st
: : Khattak; Addl. AG alongwith Sohrab.Khai

appellant seeks adjournment. Granted.

arguments on 13.02.2018 before the D.B3 44

.

Member



16.08.2016 Counsel for the appellant present. Preliminary arguments
heard and case file perused.. Through the instant appeal, the |
appellant has impugned order dated 03.02.2016 vide which the -
appellant was removed from service. Against the impugned order
the appellant filed departmental appéal which was also rejected by
the cdmpetent authority vide order dated 28.03.2016, hence the

instant service appeal.
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Since the instant appeal is Within time and matter required
further cofisideration of this Tribunal therefore, the same is
admitted for regular hearing, subject to deposit of secuitity and

process fee within 10 days. Notices be issued to the respondents

Ciedadie

' for written reply/comments for 27.10.2016 before S.B.

: . , : 7 - Member

27.10.2016 Counsel for the appellant and Mr. Shehreyar, ASJ
alongwith Addl. AG for respondents prééént. Written reply

| - - submitted. The appeal is assigned to D.B for ejoinder and final
hearing on 10.01.2017. -

T ANE N

10.012017 - Counsel for the appellant and Mr. Shehreyar Khan, AS]

e ; - alongwith Assistant' AG for respondents present./Rejoinder submitted .

4

(AHMAD HASSAN)
MEMBER




v | Form- A
FORM OF ORDER SHEET
Court of '
Case No. 456/2016
Order or other proceedings with signature of judge or Magistrate

S.No. Date of order

Proceedings
1 | 2 ‘ 3
1 28.04.2016 : .
The appeal of Mr. Farhan Khan resubmitted today by
Mr. Sajid Amin Advocate may be entered in thg \I\nstitution
Register and put up to the Worthy Chairma{,r(ﬁg"fgf;rogér order
please. £ A
./
é %3/@1—20/ & , REGISTRAR =
' This case is entrusted to S. Bench for preliminary
hearing to be put up thereon / 3» ?f 20 / (
CI-IMAN'
19.05.2016 Appellant in person present. Due to strike of the Bar
3 learned counsel for the appellant is not available today beforg
;l_‘.._\ the Court, therefore, ¢ se is adjourned for preliminary Hearing to
. 16.8.2016 before S.B.
Cﬁ :

Member
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- The appeal of Mr.-Farhan Khan son of Khan Gul Warder High Security Prison Mardan received to-day

i.e. on 26.04.2016 is incomplete on the following score which is returned to the counsel for the

appellant for completion and resubmission within 15 days.

1- Memorandum of appeal may be got signed by the appellant;
2- Annexures of the appeal may be attested.
3-  Affidavit may be got attested by the Oath Commissioner.

4-  Annexures of the appeal may be flagged.
_5- . Index of the appeal may be prepared according to the Khyber Pakhtunkhwa Service Tribunal

~ rules 1974,
6- Copies of show cause notice and reply thereto mentioned in the memo of appeal are not

attached with the appeal which may be placed on it.
- 7-- Five more copies/sets of the appeal along with annexures i.e. complete in all respect may also

be submitted with the appeal.

No. Bbl : /S.T,

Dt =27 lgf /2016 ' : ,

REGISTRAR  °
. SERVICE TRIBUNAL
g KHYBER PAKHTUNKHWA
PESHAWAR.

Mr. Sajid Amin dv. Pesh.
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BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR

Appeal NoXSb 12016

Farhan Khan S/O Khan Gul, Ex-Warder, High Security Prison
Mardan. '

(Appellant)

VERSUS

The Inspector General of Prison, Khyber Pakhtunkhwa, Peshawar

and others. (Respondents)
INDEX
. P
l\?o Description of Documents Annexure ;ﬁe t

Memo of Appeal 1-4 i

2 | Affidavit 5
Copy of Appointment Letter and | A & B 6-7
Medical Certificate

4 | Application dated 25.12.2015. C 8

5 | Copies of the Course completion
certificates and application dated | D,E& F | 9-11
31.12.2015. ‘
5 | Copy of Removal form service G 12
order dated 03.02.2016.

6 |Departmental appeal, rejection :
order dated 28.03.2016 and letter | H,1&J | 13-16
05.04.2016.

7 | Vakalatnama.

Appellant
-,

/
Adxvdcate High Court

Through

P
. pe BV

Peshawar




BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR

Appeal No. Jh N 5’2016

Farhan Khan S/O Khan Gul, Ex-Warder, High Securlty Prison
Mardan.

(Appellant)

VERSUS

1. The Inspector "General of Prison, Khyber Pakhtunkhwa,
Peshawar.
2. The Superintendent Circle Head Quarters Prison, Mardan.
3. The Superintendent High Security Prison, Mardan
‘ (Respondents)

Appeal under Section 4 of the Khyber
Pakhtunkhwa Service Tribunal Act, 1974, against
the order dated 03.02.2016, whereby the appellant
has been awarded the major penalty of “Removal
from Service”, against which the departmental
appeal dated 09.02.2016, has also been rejected
vide order dated 28.03.2016.

Prayer in Appeal: - .

On acceptance of this appeal the orders dated
04.02.2016 and 28.03.2016 may please be set-

“aside -and the appellant may kindly be
rcinstated into service with all back wages and
benefits of service.

] h Respectfully Submitted: _ }.

1. That the appellant was. initially appointed as Warder in the Prison
ARy Department on 09.04.2012. The appellant after having being found
medically fit he duly submitted his arrival report and started - |
performing his duties. (Copies of appointment letter and medical ;. R
certificate is attached as Annexure A & B). ' |

e




.

. That ever since his appointment, the appellant had performed his

duties as assigned to him with zeal and devotion and without giving
any chance of complaint whatsoever to his superiors.

. That while serving in the said-capacity, the appellant while attached

to High Security Prison Mardan, since the marriage of the appellant
was fixed on 10.01.2016 and in this respect the appellant had to
make all arrangements, therefore he submitted an application for 15
days leave for the said purpose, however the line Moharrer Said Ul
Zaman returned his application with remarks that it is too early to
avail casual leave and wait till 05.01.2016. (Copy of the application
dated 25.12.2015, is attached as Annexure C)

. That later the appellant came to know that he has been nominated for

one month training by replacing one Warder Shehzad in the final list
of Warders detailed for training. The appellant again made an
application and requested that since he had already undergone the
said course twice and especially during 2015, and moreover his
marriage is also fixed on 10.01.2016, therefore he may be allowed 15
days leave, however the appellant was directed to approach the
respondent No. 1. (Copies of the course completion certificates and
application dated 31.12.2015, are aftached as Annexure D, E & F)

. That thereafter the appellant requested for leave on the same account

vide application dated 05.01.2016 duly noted vide daily diary No410
dated 06.01.2016. On 08.01.2016, the appellant was informed by the
Line Muharrar Mardan Jail regarding sanction of 12 days leave.
Accordingly he proceeded on leave.

. That after completion of his leave, the appellant duly reported for his

duty on 20.01.2016 and started performing his duty. It is pertinent to
mention here that the appellant was assigned duty from 9:00 PM to
12:00 night and from 6:00 AM to 9:00 AM on the next day.

. That astonishingly on 22.01.2016, the appellant was served with a

show cause notice on account of absence from duty, and was

directed to submit his reply to the same, the appellant duly replied

the show cause notice and explained that he never remained absent
from duty rather he was granted leave for 12 days w.e.f
08.01.2016.Unfortunitly the appellant did not retain the copies of the
show cause notice and its reply.




8. That thereafter the appellant was awarded the major penalty of
Removal from service vide order dated 03.02.2016. quite wrongly

~ the appellant was allegedly shown absent from duty w.e.f
31.12.2015.(Copy of the removal form service order dated
03.02.2016, is attached as Annexure G)

9. That the appellant requested for the provision of departmental
proceedings conducted against him, but to no avail, lastly he
submitted his departmental appeal dated 09.02.2016, however it has
also been rejected vide order dated 28.03.2016, copy of the order of
rejection has been communicated to the appellant vide letter dated
05.04.2016, which has been received by him on 09.04.2016. (Copies
of the Departmental Appeal, Rejection Order dated 28.03.2016 and
letter dated 5.04.2016, are attached as Annexure H, I & J).

10.That the impugned orders are illegal unlawful against law and facts
therefore, liable to be set aside inter alia on the following grounds:-

GROUNDS OF SERVICE APPEAL

A. That the appellant has not been treated in accordance with law
hence his rights secured and guaranteed under the law are badly
violated.

B. That no proper procedure has been followed before awarding the
penalty to the appellant, the appellant has not been served with
any absence notice, nor any publication has been made in the
daily news paper, moreover the appellant has not been given fair
opportunity to defend himself against the charges, thus the whole
proceedings are defective in the eye of law.

C. That the appellant has not been allowed proper opportunity of
personal hearing before discharge of his service, thus he has been
condemned unheard. ‘

D. That the impugned order is not a speaking order and is thus
passed in violation of Section 24-Aof the General Clauses Act.

E. That the impugned penalty order is given retrospective effect, -
since no penalty order can be made to operate with retrospective
effect, on this score alone he impugned order is liable to be set”
aside. |
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. That the appellant never committed any act or omission which

could be termed as misconduct, the charge of absence from duty
was incorrect and false, the appellant never absented himself
from duty, the appellant duly applied for leave for his marriage
and accordingly he was allowed 12 days leave w.e.f 08.01.2016
for his marriage, after availing his leave he duly reported for his
duty and started performing his duties albeit the appellant has
been removed from service. (Copy of the marriage certificate is
attached as Annexure K)

. That the charges leveled against the appellant were never proved

the appellant has been awarded the penalty on surmises and
conjunctures.

. That the appellant is jobless since his illegal removal from

service.

. That the appellant has more than 3 years spotless service career,

the penalty imposed upon him is too harsh and liable to be set
aside.

. That the appellant seeks permission of this Honourable Tribunal

to rely on additional grounds at the hearing of the appeal.

It is, therefore, humbly prayed that on acceptance of this

appeal the orders dated 04.02.2016 and 28.03.2016 may please be
-set-aside and the appellant may kindly be reinstated into service with
all back wages and benefits of service.

kT

Appéllam‘

i

Through

SAYID AMIN
Advokate High Court
Peshawar
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BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR

Appeal No. /2016

Farhan Khan $/O Khan Gul, Ex-Warder, High Security Prison
Mardan.

(Appellant) |

VERSUS

The Inspector General of Prison, Khyber Pakhtunkhwa, Peshawar
and others. (Respondents)

AFFIDAVIT

I, Farhan Khan S/O Khan Gul, Ex-Warder, High Security
Prison Mardan, do hereby solemnly affirm and declare on oath that
the contents of the above noted appeal are true and correct and that

nothing has been kept back or concealed from this Honourable
Tribunal. . , ' /
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'CERTIFICATE

This is to certify that warder Farhan Khan 5/0 Khan Gul of

Central Prison Haripur has successfully completed the 03 weeks Training course from Army

Instructors headed by Major, held from 12-01-2015 to 31-01-2015. He appgoved himself a good

soldier and passed the following subjects:-

1. P.ET 2. Weapon Handling 3. Firing )
1. U.AC 5. QR F Training / ‘
ay lat

Sardar ZamarfBabar
Deputy Supdt;/Superintendent

Central Prison Haripur
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Friday 22" of March 2013

CERTIFICATE

Aw arded to | FAR HAN

For Participation in
District and Prisons Police, and Levies Training and Firing

held at Timergara from 11-16 Mar 2013

. \\j{w W olonel/

COI‘;I mandant Dir Scouts
- Muhammad Kamran Aslam
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QFFICE ORDER

b

l),, ﬁ”"’%?mr,e 4

OFFiCE OF THLE
SUPERINTENDENT
"CIRCLE HES. PRISON.MARDAN
Nol_ . /P.B/IDU_o0 3 ier /2010

Upon  completion o proceedings  under Khyber Pakhtunkhw:

CU’\'I‘I'HIH‘L'I'-T[ Servants (Efficiency & Liscipline) Rules 2011 initiated vide: thi'

T endguariers ¢ ndonsemenl No:617-19 L‘1d|l_dl7 01- 7()] 6. Warder I'ar hﬂn 5/0 Khan (“u .

attached to High Sowuty Prison Mardan is hereby awarded the major penalty o

“Removal from Service” from the date of absence Le. 31-12-2015 (AN,

R HLIUI\L ment No; 7(15 —’&7)»1 /-

SUPERINTENDENT
. CIRCLE HQS. PRISON MARDAN

t

Copy of the above is fm\\.a.uul ro the: -

Inspector General of Prisons Khyber Pakhtunkhwa Peshawar fo

informationplease. : . .
Superintendent High Security  Prison Mavdan for information witl
reference to memo No. 35-2% dated 09-01-2016.

Major  Ameer, Dargai Forl for information  with refercnce
Superintendent [High Securicy Prison Mardan endorsement No.38-47
- dated 09-01-2016. '

District Accounts Officer, Mardan [or information please.

- Olfice Superintendent /1/C Pay Branch High Security Prison Mardan (o
- information and further necessary action please.

Official concerned R/Q Mohallah Khuda Khel, Badhber Tehsil & Distric
Poshawanr.

DENT
MARDAN

- SUPERINTEA

CIRCLY

DN
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¥

et
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The Inspector general of Prisons,
Khyber Pakhtunkhwa, Peshawar.

Subject: - APPEAL AGAINST REMOVAL FROM_SERVICE BY THE
. +  SUPERINTENDENT HIGH SECURITY PRISON MARDAN.

. Honourable Sir;

It.is submitted with due respect |, Warder Farhan s/o Khan

- Gul has been removed from service on 03-02-2016 by Superintendent Head

Quarter Prison  Mardan, on the basis of his personal grudges/enmity
illegally, which shows clear injustice on his behalf.

The facts of the case are as under:-

1. That, -date of my marriage was fixed on 10-01-2016, in this respect

| have to make all arrangements, Therefore, | submitted application
for 01 month casual leave for the said purpose on 25-12-2015, but -
. Line Muharrar Said ul Zaman returned my application with the
remarks that it too early to avail casual leave and wait till
05-01-2016, so | agreed to wait till then. ‘

2. That, on 31-12-2016, | was nominated for 01 month training course,
which 1 came to know that I was replaced for Warder Shehzad in the
final list of Warders detailed for training. 1 requested that | have
already performed training twice and especially during 2015,
(photocopies of training certificates are attached), butall in vein.
| requested the superintendent jail that my marriage is on head but he
told me to knock the door of Inspector General of Prisons for the
purpose.. ' :

3. That, | requested yourself for grant of casual leave for my marriage on
05-01-2016, vide an application noted in your office diary No. 410,
dated: 06-01-2016. '

4. That, on 8% January 2016, [ was informed by line muharrar Mardan Jail
regarding grant of 12 days casual leave w.ef 08-01-2016. After
completion of my leave I resumed back my duty there on 20-01-2016
and performed duty there from 09:00 PM to 12:00 PM and from
06:00 AM to 09:00 AM on next day. '

5. That, on 22-01-2016, they served show cause notice upon me and
directed to submit report of my absence on the spot, I told them that |
was granted casual leave but they turned a deaf ear upon that. |
submitted my reply of the show cause notice that I.was granted 1 '
days casual leave on 08-01-2016 by Superintendent Jail Mardan. The
line muharar also advised me to provide bogus medical certificates for
justification of my absentia but i refused to perform such an illegal act,

as | availed my matrimonial leave.




- -

That, on Q2-02—§016 [-appeared before the Superintendent Jail Mardan
for personal hearing and on 03-02-2016 I was dismissed from service
vide Head Quarter Prison Mardan Office Order No 799-805
dated: 03-02-2016.(photocopy ‘attached), and directed to left the Jail
premises at once. ‘ : . C '
That, after all the injustice of the Superintendent Jail, I submitted an
application for provision of proceeding documents to appeal against
the judgment of the Superintendent |ail on 08-01-2016, with a copy
endorsed to your office with the request’to direct Superintendent Jail
Mardan for provision of the relevant record, but Superintendent jail
Mardan refused to provide all the relevant record. :

Respected Sir; [t's my legal right to attend my marriage ceremony and -

“as discussed above that | have not left the station without permission.

Therefore, 1 kindly request yourself to reinstate me in

. Service, | shall be very thankful foryour this act of kindness.

Your obediently

Warder Farhan s/o
Khan Gul

Q/Q'/Qalé -‘ |

e —

(’)ZM'T e, G ~27“"‘/5‘”— _




ORDER - .

_1{;\%1‘).\“1‘;-;\‘(). RIE/— €3

AN OFFICE OF THE -
.~ INSPECTOR GENERAL OF PRISONS
KHYBER PAKHTUNKHWA PESHAWAR

S2 091-9210334, 9210406 %, 0919213445
NoO.EsthiWard-iOrders/ QQ—K(“ /-

PN

RN Dated_22/08/ 3n /K .
A _'. PN \\\\ . | 7 ' e . ?f
N nnexur g i

) WHIEREAS, MrLFarhan SO Khan Gul warder atached 1o TSP Mardan. was: removed

from service by Superintendent Headguarters Prison Mardan vide otlice order No.798 dated 03-2-2016

Cdue o wiltul absence from training with effect from 2-1-2016 (AN 10 01-2-20106(50 davs}.

AND WHEREAS, the said warder preferrad his deparimeniai appeat tor ~tiing-uside his
removal From serviee arder. which was examined in fight ol the available record of the case and i-t was
observed that the appellimt remained absent, absconder from training for the }:)ul"i()d as
mentioned above and legal procedurdl formalitics asrequired under  the E&D Rules -2011
have been obscrved by the competent authority. ‘

_ AND WHEREAS, hc was allorded an opportunity ol pcrsbrml hcarin‘g on
22-03-20106. Dunng the course of hearing he failed o defend / justify his willtul abscnce.

NOW '-{‘HEREFORE, keeping i view the facts on record, thu provision of rules in

voune ahd i exercise of power conferred under Rule-5 of Khyber Paktitunkiwa Civil Servants

.-\Vppv:a'l Nules 16806, the deasion ol the competent authonty is uphceld and appeal of the

appeflant s hereby rejected being without any substance.

INSPECTOR GENERAL OF PRISONS,
KIIYBER PAKITFUNKINDVA | PESHAWAR.

S Copy ol the above is forwarded 1o -
U Uhe Superintendent. Headquarters Prison Mare
celerence to his letter No 608-W dated 01-3-20106. _ ,
- [1SP Mardan tor information and necessary action with reference to the
fardan order relerred o abose, Please nform the appellant accordingly:

fn for information and necessary action with

2 The Supeintendent.
Superintendent HOQ Prison v
and also make necessary entry in his Service Book undler l}ro'pcr attestation

\. l'

3. Appellant concerned for in formation.

ASSISTANT DIRECH ADNINY
v : QO LPEEATR GENERAL OF PRISON

KITY BER PARKITTUNRKITWA PESTIAN
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’.‘ - @ OFFICE OF THE

\Ll ERINTENDENT HIGH SECURITY PRISON
. MARDAN

\1’\ (03( DATED: 0? 0472016

/"

d——

%) NMeyure d |
Warder Farhan S/’O Khan Gul .

R/O Mohalla Khuda Khel. Radhber Tehsil & District Peshawar.

SLEbj;SCt: DEPARTMENTAL APPEAL
Memo: ’ . .f

[t is to inform you that your Appeal regarding reinstatement into

o serviee’ has been considered and rejected by the '~\ppell’mt Authority e,

' lnSpa,cml General of prisons, Khyber Pakhtunkhwa vide his order No. 8260

dated 28-03-2016.Furthermore the Competent Authority worthy Inspector

General of Prisons, Khyber Pakhtunkhwa, Peshawar. (Copy attached)

[ . .
IR . SUPERINJENDENT
- ' ‘ HIGH SECURITYY PRISON MARDAN

Copy of thc above is forwarded to the Ipépector Generl ot Prisons, Khyber
Pakhwinkhwa, Peshawar for information with reference to hik order No reterred 1o

SUPERINTENDENT
HIGH SECURITY PRISON MARDAN

above please:

s




In the Court of
15 fLid [ }For
ﬂ/{ _ }Plaintiff
an / AN }Appellant
}Petitioner
}Complainant

Py VERSUS |
7,7/6 . ﬂ, /Q ﬁ 52&(// W tDefendant

}Respondent
}Accused
}
Appéal/Revision/Suit/Application/Petition/Case No. of
Fixed for

1/We, the undersigned, do hereby nominate and appoint

1JAZ ANWAR ADVOCATE, SUPREME COURT OF PAKISTAN

’ x - ’ .
%{ . # @Q[ A -_my true and lawful attorney, for me
in my same and on my behalf to appear at }/)@;ﬂ/ to appear, plead, act and

answer in the above Court or any Court to which the business is transferred in the above
matter and is agreed to sign and file petitions. An appeal, statements, accounts. exhibits.
Compromises or other documents whatsoever, in connection with the said matter or any
matter arising there from and also to apply for and receive all documents or copies of
documents, depositions etc, and to apply for and issue summons and other writs or sub-
poena and to apply for and get issued and arrest, attachment or other executions, warrants
or order and to conduct any proceeding that may arise there out; and to apply for and
receive payment of any or all sums or submit for the above matter to arbitration, and to
employee any other Legal Practitioner authorizing him to exercise the power and
authorizes hereby conferred on the Advocate wherever he may think fit to do so, any other
lawyer may be appointed by my said counsel to conduct the case who shall have the same
powers.

AND to all acts legally necessary to manage and conduct the said case in all
respects, whether herein specified or not, as may be proper and expedient.

 AND l/we hereby agree to ratify and confirm all lawful acts done on my/our behalf
under or by virtue of this power or of the usual practice in such matter.

PROVIDED always, that I/we undertake at time of calling of the case by the
Court/my authorized agent shall inform (he Advocate and make him appear in Court, if the
case may be dismissed in default, if it be proceeded ex-parte the said counsel shall not be
held responsxble for the same. All costs awarded in favour shall be the right.of the counsel
or his nominee, and if awarded agamst shall be payable by me/us

IN WITNESS whereof [/we have hereto signed at

the day to LAheyear

Exceutant/lixecutants , ' J

Accepted subject to the terms regarding fee m/
ﬂ | )

// I I a m
/,., Advocate High Courts & Supreme Court of Pakistan
g . ©ADVOCATES, LEGAL ADVISORS, SERVICE & LABOUR 1AW CONSULL UANT
< T e [R-3 &4, Fourth Floor, Bilour Plaza. Saddar Road, Peshawar Cantt
‘; - W Ph.091-5272154 Mobile-0333-9107223
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‘ ‘ : "BE.FORE THE SERVICES TRIBUNAL KHYBER PAKHTUNKH‘WA, PESHAWAR ,
> in the matter of o - o o ,A _ o
| Service appeal No. 456 of 2016 .
I ‘ Mr. Farhan Khan, Ex-Warder, High Security Prison Mardan
R/O Moh: Khuda Khel, Badber District Peshawar ... Appellant.
----VERSUS----

(1) The Inspector General of Prisons, Khybér Pakhtunkhwa Peshawar, ‘
(2) The Superintendent Circle Headquarter Prison Mardan ’

. {3) The Superintendent High Security Prison Mardan. .
BTSRRI ~Respondents -
B f S__.___'I\AI_Q_”_____I__Qgsc:ription of Documents Annexure Pages
| fl__; Para wise comments/ reply | —-eem- 01----03
i | 2. | Application for leave etc. A .04----07
| l’_ﬂ_ _____ ! Show cause notice etc. B _108----09 ;
. 4. | Absence notice etc. | C 10----15 ' |
! ~ A
| | '\
| ‘ - - :‘\
l - ‘ - |




| . BEFORE THE SERVICES TRIBUNAL KHYBER PAKHTUNKHWA, PESHAWAR.
I.n .t.he matter of |

Se.rvice appeal No. 456 of 2016 ‘

Mr. Farhan Khan, Ex-Warder, High Secﬁl*ity Prison Mardan

R/O Moh: Khuda Khel, Badber District Peshawar .. Appellant.

----VERSUS----

(1) The Inspector General of Prisons, Khyber Pakhtunkhwa Peshawar,
(2) The Superintendent Circle Headquarter Prison Mardan

(3) The Superintendent High Security Prison Mardan. )
C ireeereeriaenns Respondents

WRITTEN STATEMENT ON BEHALF OF THE RESPONDENTS

PRELIMINARY OBJECTIONS

1. That the appeal is incompetent and is not maintainable in its present

form.

2. That the appellant is estopped by her own conduct to bring the present.
appeal.
3. That the appellant has got no cause of action.

4. That the appellant has no locus standi.

u

That the appellant is bad for mis-joinder and non-joinder of necessary
party.

6. That the appeal is hit by laches.

PARA-WISE COMMENTS ON BEHALF OF THE RESPONDENTS -~

RESPECTFULLY SHEWETH.

L. Pertains to the record, hence no comments,
2. Incorrect, misleading as it was the violation of Prison Rules and
continuous absence from duty without sanction of leave from the.

competent authority by the appellant and his misconduct which

culminated in the imposition of the major penalty of Removal from

Service.
. Incorrect, misleading as the appellant had not submitted any kind of
application for leave {or marriage.

4. Incorrect, misleading elaborated in Para No.03 above.

-

R
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. Incorrect, misleading as twelve days leave had not been sanctioned by

the competent authority‘ (Annexuré -'A).

Correct to the extent that the appellam reported for duty on 21.01.2016

but once again he absented hlm&.elf from duties as well from Jail

premlses on 22.01.2016 without permlssmn and sanction of leave from

the competent authority.

- Incorrect, misleading, as the appellant had been served show cause

Notice on 12.01.2016 by respondent No.02 on his home address’ for
absence from arrh‘y Training at Dargai (Annexure - B).
Correct to the extent that the appcllant was awarded the rnajor penalty of

Removal from Service after a due process of law.

. Correct, pertains to record however no comments.

Incorrect, misleading, the order of Removal [rom Service of the competent

authority and rejection of appeal by the appellate authority are legal

lawful and passed after a due process of law and are not liable to be set

aside.
GROUNDS

A. Incorrect, misleading, as the appel ant has been proceeded against

under Khyber Pakhtunkhwa Government Servants (Efﬁciency &

Discipline} Rules 2011 and he has been treated in accordance with

-

the law and rules and his rights guaranteed by law has never been
violated.

B. In correct, misleading, as proper procedure had been adopted before
awarding the penélty by sending an absence Notice to-the appellant,
serving a show cause Notice to wh-ich he properly replied and personal

hearing by the competent and appellant authority (Annexure - C).

C. In correct, misleading, as the appellant has been treated in

accordance with the law and laid down procedure and the appellant
was provided an opportunity of personal hearing by the competent

authority as well as by the appellate authority.




@ : D In correct, misleading, as proper procedure and due process has been

. - adopted as required u‘pdef Khyber P(;ikhtunkhwa ‘Government .

| Servants (Efficiency &, Di-scipline) Rules 2011. |

E. Incorrect, misleading, as the penalty awarded to the appellant is in
accordance with the law, rules and laid down procedure.

F. In correct, misleading, as the appellant absented himself from army
training at Dargai Fort Malakand disdbeying lawful orders of the
competent authority. No casual leave had been sanctioned w.e.f 08-
01-2016 for his marriage by the compete‘nt authority. _ '

G. Incorrect, mlsleadmg, as the charges level agamst the appellant were
duly proved and the penalty- of Removal from Serv1ce has been
a@arded the dppellcmt dfter a dueA proces-s of law. in laid down
procédure. |

. The penalty awarded‘ to the appellant is in accordance with the law,
rules and laid down procedure, hence legal and la{wful. ;’

[ Incorrect, misleading, as the appellant was habitual in absenting
himself from duties and jail prémises without permission and

sanction of leave from the competent authority.

J. Additional grounds of appeal will be replied / argue at the hearing of

the appeal.

-
-

It is, therefore, humbly prayed that the appeal filed by the Appellant

may be rejected being not covered with law and rules please.

(1) INSPECTOR GENERAL OF PRISONS P
KHYBER PAKHTUNKHWA PES R

’ /_A/xs_\ i
(2) * SUPERINTENDE \i\}}%\b
HEADQUARTER JAIL

(3) s4p: g&x& T\
HIGH SECURITY PRIbON M




© BZFORE THE HONOQURABLE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA, PESHAWAR

In the matter of

Service appeal No. 456 of 2016

M. Farhan Khan, Ex-Warder, High Security Prison Mardan

R/O Moh: Khuda Khel, Badber District Peshawar | .....Appellant.
| ----VERSUS----

(1) The Inspector General of Prisons, Khyber Pakhtunkhwa Peshawar,
(2) The Superintendent Circle Headquarter Prison Mardan
(3) The Superintendent High Security. Prison Mardan.

................. Respondents .

AFFIDAVIT

We, the respondents No.1,2 & 3, do hereby solemnly declare on oath that the contents of the
reply are true and correct to the best of our knowledge and nothing has been concealed and

kept secret from this Honorable Court. -

1. INSPECTOR GENERAL OF PRISONS th.
KHYBER PAKHTUNKHW APESHAW AR

| w}/é

2. SUPERINTENDENT
HEADQUARTER JAIL MARDAN

3. SUPERINTENDENT
HIGH SECURITY PRISON MARDAN
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KHYBER' PAKHTUN’A*"’:’_WA'RESHAWAR ~
J= 091‘9210334,79210406

\\J\ [ / AN BB 0319313445
‘&;SY,C_ ; / M \N\Qé/l Now. o o G 6” - fj.;,,;:: g
[osiiiber \ e ‘

Dated- _0‘21- e 0/ e )*a/é

’ The Superintendent, | <AnnZZb{74 A)

HSP Mardan.

m’s’PECTOR GE

Subject-  APPLICATION FOR THE GRANT OF 15 _iiI)‘AY'S_-,EiEAYE
Memo: ' X
I am directed to refer to the subject and to: fcf‘m‘fafd’:«lfex;ew”iffh::mﬁ- application atongwith its

enclosures in respect of warder Farhan attached to your_jail ‘for the gramt of 15 days leave for

.
t
,
o - g
-®
. [
T
e

TLNEW DRAFTS{015) DRAFT(05-5-2015)
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Vacplore and abilives {urther.

OFFICEOF T .
SUPERINTENDENTAIGH SECE RITY‘PR!C(‘ @
MARDAN.
(’/ D/\mw(/omma

Fhe Inspector General of Prisons.
Navber Pakhumikhwa Peshawar,

Pl

biece APPLICATION FOR THE GRANT OF15DAYS LEAVE
Relerence o tetter No: 506 Dated: 08-01-7016

cnac apphication s tabricated and dubioy l(m,ox ¢ th concerned warder

s submitied inrespeet of vour \-\:01 ¢ chair lh n 1hc warder concermed
' p Aﬁl C (e,wh—( Cna %/\‘D‘v\;

QM
b scartaR st for truining w Dargai Fort and Gl date he dag ol repotied there
s Whereas this is o refresher course / uaining woo which will potish his

Submitted for turther orders pleasg.
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OFFICEOF THE
INSPECTOR GENERAL. OF PRISONS
KHYBER PAKHTURKHWA PESHAWAR

A2 091 9210334 9240406 Y 094991 3445

NO /—7/1{ /,'
Dated___ 2«- G == 0/ o )°/él @

fo

The Superintendent,
HSP/Headquarters Prison Mardan.

Subject:- APPLICATION ¥OR THE GRANT OF 15 DAYS LEAVE.

Memo:

I am directed to refer to your letter No.42 dated 09-1-2016 on the subject and to ask you
Ty butiate disciplinary action against the warder concerned under the relevant rules.
:‘QJ,Q‘-—

~ ASSISTANT DIRECTOR(ADMN)
FOR TNSPECTOR GENERAL OF PRISO
KITYBER PAKHTUNKHWA PESHAWA]

BN b ORAL TS 28k DRAFT(05-5-2015)
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OFFICEOF THE ’ @

SUP‘ERINT‘ENDENT HIGH SECURTTY PRISON

MARDAN
_DATED: (6 /1272015

NO:

1o,
Warder Farhan.
Attached to Hligh Security Prison, Mardan.
ool EXPLANATION.

You absented yourself fiom duties as well as jail premises on
2-12-2015(AN) without sanction of leave and reported 10. duty after 03
Gav~wiliud absence on 13-12-2015(AN).

Fxplain your position within 03 days foi viclation of Prison
Rule TO82(1) in the performance of your duties at thlsﬁu‘

g S.U’:P,- W
HIGIISEC}.QT]Y >“7> N VAR
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[, ' » SR '
Warder Farhan $/0 Khan Gul, & .-
R/O Mohalla Khuda Khel, Badhbex Tehsﬂ & Distnct Peshawal

Subject: ABSENT NOTICE L . « .' :'\'-..

Viemu: : . "

You absented yourself from Avmy Traifing Ceiitie 4t Daigai ‘Foite and -served
~ it Show Cause Notice vide this office No 617-19 dat_e_éi{']:2':'/“0:1{;26‘1‘6?\?-0& subrmitted your
apoyoie 2HO12016. and caolled for personal hearing on ne'ix«fld-ély'but‘a:lg;,ain_ absented vourself
s nersonal hearing and jail Premises and still at large. - -

LLnsure your presence within 03 days afierpteiving of this notice otheiwise

strict disciplinary action will be taken against you.

SePERINTENDENT
JRCLE HQS, PRISPRMARDAN,
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BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

In the matter of
Appeal No.456/2016

Farhan Khan Ex. Warder, High Security Prison Mardan.

(Appellant)
VERSUS
The 1IG Prisons Khyber Pakhtunkhwa, Peshawar & others.

(Respondents)

[ REJOINDER ON BEHALF OF THE APPELLANT]

Respectfully submitted:

ON PRELIMINARY OBJECTIONS:

. Contents incorrect and misleading, the appeal being filed well in
accordance with the prescribed rules and procedure hence
maintainable and competent in its form. ,

2} Contents in correct and misleading no rule of esstople is applicable
in the instant case. ‘ |

3. Contents incorrect and misleading, the appellant has illegally been

" awarded the penalty of removal from service, he being an aggrieved
civil servant has got the necessary cause of action to file the instant
appeal.

4. Contents incorrect and misleading, as stated above the appellant has
illegally been awarded the penalty of removal from service, he being
an aggrieved civil servant has got the necessary locus standi to file
the instant appeal.:

5. Contents incorrect and misleading all necessary parties are arrayed in
the instant appeal.

6. Contents incorrect and misleading, the instant appeal is filed well

~ within the prescribed period of limitation.

ON FACTS

—

1. Contents need no reply, however, contents of Para-1 of the appeal
- are true and correct.

2. Contents of Para-2 of the appeal are correct, the reply submitted to
the Para- is incorrect and misleading.




3. Contents of Para-3 of the appeal are correct, the reply submitted to
the Para- is incorrect and misleading.

4. Contents of Para-4 of the appeal are correct, the reply submitted to
the Para- is incorrect and misleading.

5. Contents of Para-5 of the appeal are correct, the reply submitted to
the Para- is incorrect and misleading.

6. No comments to-the extent of admission, rest of the Para is
incorrect and misleading, hence denied. Contents of Para-6 of the
‘appeal are correct.

7. Contents of Para-7 of the appeal are correct, the reply submitted to
the Para- is incorrect and misleading.

8. No comments to the extent of admission, rest of the Para is
incorrect, moreoever contents of Para-8 of the appeal are correct.

9. Contents need no reply, however, contents of Para-1 of thé appeal
are true and correct.

10.Contents of Para-10 of the appeal are correct, the reply submitted
to the Para- is incorrect and misleading.

GROUNDS

The Grounds (A to J) taken in the memo of appeal are legal and will
be substantiated at the time of arguments. :

1t is therefore humbly prayed that the appeal of the appellant may

please be accepted as prayed for.
Appellant ‘3«&/ /
Through _ .
! X

AFFIDAVIT

- I do, hereby solemnly affirm and declare on oath that the
contents of the above rejoinder as well as titled appeal are true and
correct and nothing has been kept back™or concealed from this

Deponent
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KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

No 930 /ST . Dated 30 /04/2018

To

The Superintendent Circle Head Quarters Prison,
Government of Khyber Pakhtunkhwa, = . .
- Mardan. ' ' , o

Subject: ORDER/JUDGEMENT IN APPEAL NO. 456/2016, MR.FARHAN
KHAN. :

I am directed to forward herewith a certified copy of Judgment/Order
dated 17/04/2018 passed by this Tribunal on the above subject for strict compliance.

Encl: As above

RE‘“GISEEAR,' ,
'KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL

%L 'PESHAWAR.




