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® BEFORE THE PESHAWAR HIGH COURT, PESHAWAR
PROFORMA FOR EARLY HEARING

Judicial Branch

Kh:vhef' Pakhtukhwa
Service Tribunai

Form “A” : 4L
Diary No. g

Dated ’/ ’2 g

To be filled by the counsel

Case No. Service Appeal No. 731/2023
Mian Inayat Ullah Shah .....ccccceevcevenanneenne Appellant
. VERSUS
Case Title DPO & others....cuceccirceiniecniniaccenniecncennen Respondents
Date of
Institution 30.11.2023
Bench SB DB
Case Status Fresh Pending
Stage Notice Reply Argum
ents
That sine the appellant has been acquitted by criminal court
on the same charges and the reply of the respondents has
also been submitted therefore, the appeal is mature in all
Urgency to be respect and more so appellant is job less since term their
clearly stated termination from service and having burdened with school

going kids, dependants and ailing parents, therefore, the
appeal may kindly be taken for early disposal and the date of
final hearing needs acceleration.

Nature of the

relief sought That the matt§r pertains to Service of the Appellant
Next.date of 92 02.2024

hearing

Alleged Target | yupin Week

Date

Counsel for Petitioner Respondent In Person

/fs\-—-—;c;a

Signature of Counsel/Party




$ BEFORE THE HON’BLE SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA PESHAWAR

CM No. /2023
In
Service Appeal No. 731/2023

Mian Inayat Ullah Shah ........coceevenvnnnnee. .....Appellant
VERSUS
DPO & Others.....ccccceeiececniiecececenreronences ..Respondents

APPLICATION FOR EARLY
HEARING / ACCELERATION OF
THE CAPTIONED SERVICE
APPEAL.

Respectfully Sheweth:

1. That the above mnoted case is pending
adjudication before this Hon’ble Tribunal, which

is fixed for 22.02.2023.

2. That sine the appellant has been acqﬁitted by
criminal court on the same charges and the reply
of the respondents has also been submitted
therefore, the appeal is mature in all respect and
termination from service and having burdened |
with schooi_going kids, dependants and ailing
parents, therefore, the appeal may kindly be
taken for early} disposal and the date of final

hearing needs acceleration.




A5

That the above noted Service Appeal need early
fixation for the larger interest of justice.

That being sanguine about the success of
Petition it is requested the case may be fixed for
early date.

That there is no legal bar on acceptance of this
application.

It is, therefore, most humbly prayed that
on acceptance of this application, the above
titled Service Appeal may kindly be fixed for
an early date i.e within Week, with the larger

interest of Justice.

Applicant / | Appellant

Through
Ao m

Ashraf Ali Khattak ,
Advocate, Supreme Court
Of Pakistan
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& BEFORE THE HON’BLE SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA PESHAWAR

CM No. /2023
In
Service Appeal No. 731/2023

Mian Inayat Ullah Shah .....ccoeciniiinieiinncnnnne Appellant
VERSUS | |
DPO & others.....ccccoeeveceeiercnncnncnscnesensonss Respondents
AFFIDAVIT

I, Mian Inayat Ullah Shah, do hereby solemnly
affirm and declare on oath that the contents of the
accompanying Application are true and correct to the
best of my knowledge and belief and nothing has been
kept concealed from this Hon’ble Court.

DEPONENT




IN TAE COURT OF RASHID ALY R i

Judicial Magistrate-11, Kohat. SR e

Case No. R . 52/202023 '

. Date of Institution 09.02.2022. - S
" Date of Decision_ | : 23.11.2023. ' [
| 1

AState ................... e (Coin_plainmit) [

VERSUS

- (1) Umar Badsaah and 28 others .....(Accused facing Trial) ., T

H

| FIR #723 Dated:23. 202200
T . 15222223 & 224PPC |
' PS Canit; Kohat. - :
‘ R
TR L
JUDGEMENT Ak
i

1. Facts: Brief facts of the instant casc/l"IR are that SHO of thé
police station Cantt got informalion that on 23.11.2022 about “' 11 d '
56 prisoners Wele brought to district courts on challan, bv o

. police escort about 28 in number (accused)- That when the jail.- | e [ |

prisoners werc shifted to jumwﬂ lockup in district courts one T | P

of ths prisos nerfaccused namely Najeeb Ullah s/o Taj Ali Khan
/ charged in two cases ic. FIR#3S, dated 30.3.2022 u/s I+ i
30? )24 353,120-B  PPC-4/5 ESA-15AA-7 ATA police .
station ,CTD D1 Khan, FIR#34 dated 19.5. 2022 wis SESA,

LI 0
S s PPCIATA PS CTD Kobat, to be pmduu,d‘

| o 720 Date 25,1023 /s 222225224 PROPS Cont Kohal. |




before the ATC court made possible his escape from custody

~ due to negligence of the police. Hence the present case FIR

was reglstcred against all the pohce personnel (accuscd

ndln0 accused Najeeb Ullah

" After the occurrence has taken place information SHO PS
Cantt rushed to the spot and dr afted the Murasila which was
PS through Ali Mubarak constable no. 13 ™, and

‘herem) on duty as well as absco

sent to the

VR N 2:,Invest1gatlon was entrusted 10 Tartq Khan ASI After
complete Challan was putin

! ' completion of investigation,
court before thls Court and challan w/s 512 ‘against the

accused Najeeb Ullah. Copies of record prov1ded

e, ' .
; 1 S . abscondes.

e -t . . :
o o _ to the accused and provision under section 241-A Cr.P.C was

f‘omplt ed with. Formal charge was framed against the accused

; on 11.07.2023, wherein they denied the allegations and

. |§
1. . '
' o I e claimed trial.
was fixed for prosecutton evidence and PWs wcxc

[V

. Case

I . qummoned. Prosecution in support of its case produced {our

(05) witnesses. Crux of evidence produced by the prosecutlon

i B - is gwen as below.
. Evidence:- |

PW-iis t the statement of Ali Mubarak who stated that the
nmr[asla was handed over to him by the Shah Duran SHO
which he brought to the PS and handed ‘over to Mukhtiyar

MHC far the 1emstlatton of FlR

PW-2 is statement of mve<t1gat10n officer Tariq

L o : that the mves'ugqt]on of the instant case was entrasted to him.

‘He prepared site plan at his own observation as all the Courts

were closed and later on he compared the site plan with CCT V

camera -photos and found the same as correct. Site plan 1s

FIR #7209 Dated: 23,11.2023 uls 222-223:224 PPC PS Cant, Kohat.

PO

ASE: Stated

e

jhereaftet the present case FIR was lodged ' C




A Ex.PW 2/1. He searched for the accused Najeeb Ullah s/o Taj
o b Ali Khan in the various places but {he accused was not found..

He recorded-the statements of PWs namely Mubarak Ali and

Mukhtiyar Hussain MHC. In the meantlme the accused 28 in

"k iy o m v

R

number all police official came to ‘the pohce station. He

’ 2/2. He recorded the statements of arrested accused persons.

P L ' who all are pohce officials. On the following day he produced
| the accused in the Court for ‘judicial remand however, all the
accused released on bail. He took into my possession one four..
GB USB Ex.P1 obtained from the CCTV Cameras install in

' - the Court premises vide recovery memo Ex PW 2/3 in the

warrant w/s 204 Cr.PC against accused Najeeb Ullah vide His
I., o '1pplication ExPW 2/4 and marked the same to DFC‘-for
-executlon The {vari ant u/s 204 Cr.PCis Ex PW 2/5 which was
retmned as . unserved by the DFC and he obtained
' i ' S pmelamatlons u/s-87 Cr.PC vide his application is EX. PW 2/6

ot ' and marked the same for executlon to the same DFC whose-

N _ ﬁroc!amation notice is Ex PW 2/7. He have also recorded thc

L : statement of rickshaw driver namely Meer Salam s/o Mecr
quam. t/o Buraka Kohat and whose rickshaw the eccused had
made good his escape. After completion of his 1ﬁvestiga{ion

he handed over the same to SF IO for subm1ss1on of complete

receipt of murasila from SHO PS Cantt through Constable Ah
Muharak 1312 He reglstered the case wdc FIR LXPW 3/1 by

arrested them forma}.ly and issued their card of arrest Ex.PW o

presence of its marginal witnesses. He on 0 1 12.2022 obtained

. statement was rccmded in the Court to this effect. The' '

'challan after which the DPP opmed to add section 222 PPC as -
well against the accused and the same was added accordingly..

} PW-3 is statement of Mukhtivar Hussain: Stated that on’

FIR # 720 Dated: 23.11.2023 ufs 222:223:224 PRG. } PS Gant, Kohat.




- 'correctly mcorporatmg the contents of murasﬂa into the I IR
_ My Qtatement was recorded by the 10 ws 161 Ct.PC.

&)

‘P'W 4 is Statément of Hameed Badshah Stated that he is the

; 'margma] witness. of the recovery memo already ExPW 23

R

-v1de Nth]‘l the Ao‘l took into his possession one 4GB USB

Sam'zung mark i m which the record of CCTV cameras mstallcd

in the court premlses

of occurrence he - was posted as 'SHO to PS' Cantt On

123.11.2022, 0n rece\pt of information about the oqeurrence he

alonawuh pohce officials came to District Courts Kohat. He
was mfouned that 56 accused were br ought from District J ail
Kohat undcr escort of Umar Badshah SI, Riaz Hussain,
Sadaqat Ali THC, Inayat Shah IHC Wajid Ullah 1HC, Sajawa]
[HC, Azmar Gul LHC, Awaz Khan HC, Tahir Muhamiiad

LHC and 19 constables named i in the mm asila. The accused.’
was brought to District "Courts in a government vehicle.

Accused Najeeb Ullah slo Taj Ali Khan caste Masood t/0 Cwﬂ'

9 Tank involved in Case FIR no. 35 dated 30.3.2022 u/s 302-
324- 353 120B-4/5 ESA-15AA-TATA of PS CTD DI Khan
and case FIR no. 34 dated 19.05. 2022 u/s 5 ESA-ISAA*I”OB-

~ JATA ot PS CID. I&ohﬁt who was o be produced in ATC'

' Kuhat decamped from the police custody due to mefﬁc1encv

nl’ the police ofﬁcmls He found all the above men’uoned

pohce ofﬁmals for neghgence and 1nefﬁc1ency He draﬁed"

‘marasila Wthh is ExPW 5/1 and sent the same to police
station for’ reg1stratlon o{ the case tlnough Constable Ali
Mubarak 1312. He also mfonmd the hlgh -ups and the control

room about ghe ‘occurrence. After - completlon of the

bl investigation he submitted condplete challan ExPW 5/2. |

- PYY-05 is statement of Shah Doran: Stated that during the days” -

FIR T 72‘! Dated: 23.11. 2023 uls 222-223- 224 g, Kohat, ‘




0

. The investigation officer has conducted his investigation

. Thereafler prosecution closed its evic_iénce. After closing the

prose(:ut?on evidence on 10.10.2023; statements of accused

recorded w/'s 342 Cr.PC. whercin they again stated that they

are innocent.

Argume-nt.s.of learned counsel for the accused and SPP"

Muharmmad Saeed for state heard, and record perused. .

FINDINGS: _
Perusal of record would show that it'is an admitted fact that

_the absc onder accused Najeeb Ullah had. escaped from the .

custody of pol1ce during the early hours i.e. at about 09: 30 hrs
as per murasila report, and none of the pohce personnel:on
duty notzd his escape all day. Howe\}er when the court ch?l}an
ti.me was up and the priéoners/UTP. were counted, it wvas
noticed ‘hen that one of the accused is missing which later on

tumed cutto be the absconder accused Najeeb Ullah who was

| also charged in other two FIRS The absconder accused w was

reqmred in sonte seripus nature cases and such like pnsonels

needs spe01al security and should not be treated like. ordinary
,'prlsoner in usual major or minor offences The tlme of GCort.
" is 15:00 hours which is too much latk as the accused Najeeb
Ul}ah had escaped in early hours, thus efforts for his capLiJ_ring |

and arrest does not came 6ut to be successful, even till datc.

however he did not fixed the responsibility of the

persons/accused found negligent for the purpose of criminal

liability.

10.1t is also not clear as to whether the escaped ac.cused has

hroken his handeuffs, or his handcuffs were either open or was .

FIR # 720 Dated: 23.41,2023 uls 222-223-224 PPC PS Cant, Kohat.

i




W

_ _ . found unlocked. Similarly it is aiso not clear as to whethcr he
- I was handcuffed or not. Which i is also adrmtted duung cross O
examination by the mvest;gahon officer. There is nothing as  ~
such nor is-any statement to this extent or any interrogation . \
- report of the accused police personals to this effeét available-
'rm file. On the challad fmm the SHO concemed is of the’ .
“ opinion that all the accused mentloned in column No.2 are
held negligent and found guilty of the charges levelled against
. them however when gone through the mvestigatioﬁ diary of .
10in oohce file, the mvesngatlon officer attributed the act of
neghoence only to 10 police officials on duty whlie 18l

r{ersmmel were found not gm]ty, but astonishingly their name

and pﬂrsonnel/belt nurbers are not mentioned anywhere. Thc.

final opmmn of the 10 and SHO are comladwtorv to each'

' _ ~ other. l '
i : | )

L ) 11.Departmental inquiry has also been conducted by the police

SRR | high ups wherein some of the accused personnel are held

k! l‘ . '-."". - )
“ S guilty and major penalties ‘have . been 1mposcd ‘upon thern

o ' * whils remaining are exonerated. The i inquiry report 1s although

“J' b . .
oo e not inding upon! the coutt. Howev erifthe p1 osecution wanted

o ._ o ‘ .-to prove the case then the material which was placcd before
the mqulry officer, should have been produced beforc thc‘ :
court so as to form’ its mdependcnt opinion about thc-.
allegations. Inqum file was reqmsltloned by this court on two
. consﬂcutwc order sheets but not submitted before. the court.

The avatlablc orders of penalties shows that only 4 to 6

personals were held responsible and rest of the police officials
accused were cxonerated (rom the charges during inquiry. All

_theae facts also makes the case of prosecution doubtful.

FIR # 729 Dated: 23.44.2023 u/s 222-223-224 PPC PS Cent, Kohat
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IZ.ThL dut es of police officials are regulated under entries in
r ... relevant record registers thus the JO/prosecution was re:qiiircd1
L " to have prcduccd such entries ori record but it is a matter of

| ]H % ; 3 . record that the duty 10aster of the eventful day and thc

g & b Vi o p]acement/locatxons and nature of the duty a551gned to each _’
K r'.: R ‘ individual pollce constable/personal 1% not available nor made'._
|F [vlﬂ i . R part of the file. It is held by Sindh ngh Court in reported-.
'|udgment PLD-2017- Smdh 723 as an infirmity and in

N Y : -absencc of such record the conviction in such an offence

N A :
oo - cannot <,ustam
| .
1

- . : 13.Sim11a1 ty the othér prisoners jointly handcuffed and locked in
_ one chuin with the escaped accused on the eventful day, arc

! ‘ also not. associated- with investigation or procceded against for

A : _ - wﬂH‘ully suppr essing information and supporting the cscape-
L .. : ~for not informing the police on duty timely so as avoid the
escape of accused Najeeb Ullah. The Investigation officer has

f - - not made any interrogation report of all the accused
individ ually as the same is not part of the judicial file wlnch‘
could show the rccponmbllity of the delmquent pemonals The

| perqorme] who were m direct hold of the cscaped accused and

those who put the accuScd in handcuffs with in- -charge, are the

one -:peclﬁcally re%ponsﬂ;le for that but there name has not

..and left the same a dnb1ous matter.

.The site plan is also deﬁcient on material points. No pointation

B ot addmon has been made lhtel on from.even a single person-

_ de'apl‘rc the fact that all the ‘accused pcrsona] have tendered
o C : . their arrest wdlfullv before concerned SHO/IO. Not al] the

' © accused personnel were on a same duty rather, the} were

been specified out of all accuséd by the 1nve<t1aauon officer

‘entrusted different duties at the time of occurrence that is to

FIR # 729 Dated; 23,11.2023 uls 222 223- 225___!’_C~l’_8_0ant,_Kohal .

e e e
\




say some were driving the prison van, some were holding

weapon fo1 security of van, some of them were deputed with

other prisoners inside other prisoner van while some of them

were entrusted with ]ail warrants, however these facts arc

nowhere specified nor they were given pointation in the site
plan. The same fact is also admitted by the mvestlgatlon

officer durin g his cross examination.

15.The CCTV footage has been obtamed from the security”

cameras installed at different pomts of the district court'

premlses vide recovery memo ”‘/3 The CCTV footage was

not subjected to FSL nor has been developed into color

photographq on the judicial file with name of the accused -

pergonne‘ entrmted with the custody of the absconder escaped

. 'wccused N'ueeh Ullah.

16.The Call Data Record (CDR) is also available on hle whnch

-

does not show any link of absconder accused with the accuscd .

personals nor anything was brought on record that the.

achonder accused has been wxl]fully facxhtated by all or any

| of the aacused facing trial.

17 S(‘ far cection 223 PPC is concei ned 1t has been dlSCllSSCd in

case titled Muhammad Yaqoob vs the state (PLD-2001- SC

378).

B i . . ) '
“The main pre requisite in absence whereof the
provmons as contamed in section 223, PPC cannot
be pressed into service is that the accuwd must
neghgently suffer such persons to eséape. It is the
bounden duty of the prosecution to prove the
negligence of a public servant which has ‘resulted in

~such escape. We may mention here that during

FIR #729 Datad: 23,11.2023 ufs 222-223-224 PPC PS Cant, Kohat.
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departmze'nml proceedings initiated under

service Inws the factum of ncgligehce has its m&g
peculiar characteristics. There is no. cavil to the
proposition that negligence is a't'eifm' of art having
multiple dlmenswns in different _]UI‘ISdiCthtlS It,
however, can be defined as ‘the omission to do an
act, which a reasonable man, guided upon those
considerations, which ordinary regulate the conduct
of human affairs; would do, or doing an act which

‘reasonable and prudent’ man would not _do.

' ‘Néglige_nce’ is the absence of such care, skill.angl

diligence as it was the duty of the person to bring to

the perf(n‘mimce,of the work which he is said not to-

have’ péfformetli. There. are three degrees of ~

negligence: (1) ordinary which is the want of
'('irdihary diligence, (2) slight: the want of great
. diligence, .(3) gross: the want of even sl'igh‘t
diligence (Kedarpath ‘v. State 1965 All. 233 +

‘Nemichand v. Comissioner, Nagpur Division,

Nagpur, ILR 1947 Nag. 256: 228 IC 525:1947 NU

281). The factum of neglioence as discussed

heremabove can be taken into consideration 'md

neghgence may he proved on the bas:s of

© presumption or surroundmg circumstances
while takmg disciplinary achon but in criminal

_proceerlmgq definite and concretc evidence

megligence whlch is lacking in this case.”

N

would be reqmred to prove the factum of

- 18. For what has been discussed above, to avoid serious -

~ miscarriage of justice, it is not sufficient that the accusced were

© FIR#720 Dated; 23 11. 2023 \_Jls 222-223-224 PPC PS Cant, Kohat.




wﬂlful escape and neghgcnce it is settled prmcxple of cnmmal

i | ~ administration of justice that no.one can be convmted on the

be it cannot take place of legal evidence. Fven as per sayings

of Holy Prophet (PBUH), the mlstake in releasing a criminal
is better than pumﬁhmg an mnocent person. (PLD-”OOZ-SC-
1048). :

19.For what hes been discussed above in the present case the, 1'010
of 'negli'gence.is generally attnbuted to all the accused whlch
as per the available material is doubtful, thus can safely be said
that prosecytion has not proved the case beyond any shadow :
of doubts, thelefme accused all the accused police ofﬁcial‘s
except: Najeeb Ull h, are herebv acqultted of the charges’
levelled against them. They are on bail, their qmetlcb are.

dis’charged from the liability of the ball bonds.

2.0, However departmeﬁtal proceedings under the service law
against’ the accused are not subservient to the crlmmal '
proceedi.ngs in the jnstant case as, it should be seer. #n its own
p'{rafnelers having different competent forum and havmg its
wn consequences. The august courts of the countrv has hcld.
R thglt in such like cases criminal proceedmgs and departmental

proceedings does not falls in the definition/ambit of double

. 1 i jeopardy. |
. f 'v"':f"v?' P 21. So far absconder accused is concerned sufficient materjal is
ol ';‘3 i
| !f ’IE .]L.ll LT _available on file to prima facie connect him with the
! * ' mmlssmn of the offence beside that fact that the abscondef, Ty

ac‘cuccd is also requu'ed in the serious, nature of cas¢s

h lmention_ed 1h|d in deta11 hence- perpetual wartant of arrest 1s

|
FIR # 729 Dated: 23.141. 20234 ufs 222-223-224 PPC PS¢ Ctmt,_Koh_aj.- .

 on duty at the eventful day with chatlan to hold them all for

- basis of presumptions. HOW /puch strong the presumption may




of warrant bc forwardcd 10

pPOs. {or execution

gencies mclnd1m

t hxm Copy ©

eby issued agams
ned including ¢ all

. hel

atl the quartets conce1
aw enfmcemem a

and to be %hared with 1
jecb U Mah, Qh'\\l

me of accusedNa

din the retevant régister of PO. :

also be note
r necessaty

ecord room afte

| 22. Case file be . consigned 10 r
- ' o completion and compilation:

' S Ann01lnced."
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