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BEFORE THE PESHAWAR HIGH COURT, PESHAWAR

PROFORMA FOR EARLY HEARING
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To be filled by the counsel
Case No. Service Appeal No. 732/2023
Waheed Ullah................... “eescssesessuessutsnsnsee Appellant
. , VERSUS
Case Title DPO & others....cccceeuiuienrernieirenncnsennennee Respondents
Date of
Institution 30.11.2023
Bench SB DB
Case Status Fresh Pending
Argum .
Stage Notice Reply: ents

Urgency to be
clearly stated

That sine the appellant has been acquitted by criminal court
on the same charges and the reply of the respondents has
also been submitted therefore, the appeal is mature in all
respect and more so appellant is job less since term their
termination from service and having burdened with school
going kids, dependants and ailing parents, therefore, the
appeal may kindly be taken for early disposal and the date of
final hearing needs acceleration.

Nature of the

That the matter pertains to Service of the Appellant

relief sought

Next date of 22.02.2024

hearing

Alleged Target | .. weer

Date .

Counsel for Petitioner Respondent In Person

Ao )

Signature of Counsel/Party
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BEFORE THE HON’BLE SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA PESHAWAR

'CM No. /2023
In
Service Appeal No. 732/2023

Waheed Ullah....cccccevievinriinnciencciniccnccccnnacs Appellant
| VERSUS
DPO & OtherS..ccccccivereienenrinccnseanss feererssens Respondents

APPLICATION FOR EARLY
HEARING / ACCELERATION OF
THE CAPTIONED SERVICE
APPEAL.

Respectfully Sheweth:

1. That the above noted case is pending
adjudication before this Hon’ble Tribunal, which

1s fixed for 22.02.2023.

2. That sine the appellant has been acquitted by -
criminal court on the same charges and the reply
of the respondents has also been submitted
- therefore, the appeal is mature in all respect and
more so appellant is job less since . ! their
termination from service and having burdened
with school going kids, dependants and ailing
parents, therefore, the appeal may kindly be

taken for early disposal and the date of final

hearing needs acceleration.




3. That the above noted Service Appeal need early
fixation for the larger interest of justice.

That being sanguine about the success of
Petition it is requested the case may be fixed for
early date.

That there is no legal bar on acceptance of this
application.

It is, therefore, most humbly prayed that
on acceptance of this application, the above .
titled Service Appeal may kindly be fixed for
an early date i.e within Week, with the larger
interest of Justice.

y 2 ¢L~ % Cf

Apflica

/ Api)ellant |
Through

As W/
Ashraf Ali Khattak
Advocate, Supreme Court
Of Pakistan
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BEFORE THE HON’BLE SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA PESHAWAR

CM No. /2023

Service Appeal No. 732/2023

Waheed Ullah.......ccoiviiiiiiiiicnrennncnccecneceennens Appellant
DPO 85 OthersS....cccceveverererecrecersnsresacenes ...Respondents

AFFIDAVIT

I, Waheed Ullah, do hereby solemnly affirm and
declare on oath that the contents of the accompanying
Application are true and correct to the best of my
knowledge and belief and nothing has been kept
concealed from this Hon’ble Court.

DEPONENT
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IN T”[F COURT OF RASHID ALI

L ]udlclal Mag1strate—ll Kohat

522012023 s - L

Cme No._
o Date of Instltutmn | ._09.02.2022.--' : . S 1'. .
" Date of_I)ecrsnon_ F -'23.1.‘1.2023;' | . !
L ' ' 1
St,-';lte O CAILRAR (Complamant) ! _ ‘
' I -":4: : l:]
' A S ‘.T" I M.!
_VERSUS . o
( H Umar Bad: “yah and 28 othels (Accused facmg Trlal) ., Ty .
T OFIR #723 aatéd:23.11'.zozz I
uls 202-223 & 224 PPC S
- ’ o 1l
JUDGEMENT e
1. Facts: Brief facts-éf the mstant case/FlR are that SI-IO of tLhJ:I LAY
police station. Camt got Lmonnauon that on 23 11.2022 about ,1 l] ‘

56 prlqoners Wele bxought to district courts on challan,

pohce escort about 28 in number (accused) That when the Jdll

bV 'ﬁ;' }4,

e. FIR#35_ dated 3032022 uls S

7 ATA pollcc

”022 wis SE SA

. . pnsomns were shifted Lo Jumua] 10ckupmd13tuct courts one ¢ [ 1
~ . of the pnsonu/accus;d namely I\ajeebUllah s/o Taj. Ali M1a11 R :
T o / char ed In twa cases i. sl
R 302,424,353,120-8. PPC-4/5 ESA-ISAA-
NG/ Jiaion, CTD DI Khan, FIR#34 dated 19.5:
AN 1SAA 17013??(,.741/\
/ y/ 2

pS -CTD Kohat, Eo be ploduccd

728 ated 241 2028 uls R2O2ISLPPOES Cant,Kohat. '|




e el a ke PPN SRR )
SRl A wad

Pa Ll * 3
| bofote the ATC court made possible his escape from custody
~ dueto neghgence of the ‘police. Hence the. present case FIR
' was reglstered agalmt all the police pcrsomlel (accused
‘herem) on duty as well as absconding accused Najeeb Ullah

. After the occmrence has taken place information SHO PS .

Cantt mshed to the spot and drafted the Murasﬂa Wthh was'. »

- ent to the P"i thr ough. Ah Mubarak constable no. 13 T, and>

_'th‘ereaﬂer the present case FIR was lodged_ .

._Invesﬂgatmn was en’uusted to Tariq Khan ASI CAfter

B §

completion of investigation, complete Challan ‘was put in

¢ court before this Court and challan u/s 512- agamst the' .

- to the accused and prOVlSiOI‘l under section’ 241-A Cr.p.C was A
r'omplled w1th Formal charge was framed against the accused -
- on AL 07 2023 wLerem twey denied the allegatlons and
cl'umed trial. - ) _
R Case was fixed for prosecutlon evndence and PWS wcrc
qummoned Prosecutlon n support of its case ploduced foul |
i ' - L . (05) \Vltnesses Crux of ev1dence produced bythe prosecut:on "
is given as beIow._ e o
Evidence:- : : : ‘
PW:1-is the- statement of All Mubarak who stated that thc'
murFsh was h’mded over to hlm\bv the Shah Du1an SHO."‘ E

which he broughl fo the PS and handed over to Mukhuyal N

PW-2 is statement of xnve<t1gat10n officer Tariq A-SI" 'Sta'tcd'.
that the mvestig'\‘a on of the mstant case was entristed to hlm
. : . -He prepated site plan at his own obsew'mon as all the Courts ‘
were clnsed and lateron he compar ed the site plan with CCTV-

'c'lmera photos and found the. qame ds correct. Slle plan 1s"

. FIRA7729 Datad; 23.11.2023 uls 222:223:224 PEC PS Cant, Kohat.

MHC for theleglsuatlon of FIR o o b

absconde1 'iccused Najeeb Ullah. Coples of re001d plowded o
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1
A

N ‘number all police ofﬁc1a1 came to the pollce statton He.

 .GB.USB ExP1 dbtained from: the CCTV Camers instal in ‘;

TX. PW 2/1. He searched f01 the accused Najeeb Ullah s/o Taj : b
All Khan in the various places but the accused was not found L
He recorded the statements of PWs namely Mubarak Ah and
Mukhtryal I—Iussam MHC. In the meanttme the accused 28in"

arrested them formally and issued thelr card of arrest Ex PW. -

.

2/2 He recorded the statelments of arrested accused persons{
who all are pohce officials. On the foilowmg day he produced -

the accused in'the Court for 3ud101a1 remand howevcr, all the

cueed released on ba11 He took into my possessmn one four.,

ses vide' 1ec0ve13r memo Ex PW 23 m the

pres:cnce of its margmal witnesses. He: on 01 12.2022 obtained -

‘ the Lourt pteml

warr'mt u/< 204 Cr.PC against. accused Najeeb Ullah vide hlS - R

apphc'ttton Ex. PW, 2/4 and marked the sa.tne to DFC for

- _ mcecutlon The *varrant /s 204 Cr. PCisExPW 7/5 whlch was

etumed as - unserved by the DFC and he obtamed .

'pmclamattons uls87 Cr. PC VIde his appllcatlon is E‘( PW 2/6 .

" and marked the same for executton to the same D1~C whose- :

ded in the Court to thls effect The""

statement was recor o

proclamatton not1ce is Ex. PW '7/7 He have also recorded thc

statement of rickshaw drlver namelv Meer. Salam s/o Megr

Kalam r/o Bur; aka I\ohat and who‘ze nckshaw the accused had

m'\de good his escape. Aﬁet completton of his n.vestlgauon ‘

he h'mdcd over the same to SHO for submlssmn of complete

chall an aftel whlch the DPP opmed to add sectlon 222 PPCas -

well agunst the accused and the same was added accmdmglv

c} PW—3 is- statement of Muldltlyar Hussam Stated that on’

: reeelpt of murasila: from SHO PS Cantt thl ough Constable Ah L
Mnlwrak 1312 ]-Ie reglstered the caee;vtdc FIR EXPW -3/1 by _

FIR# 728 Dated: 23.11 2023 uls 222:223:224 PRG PS Gant, Kohiat,
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a 'correctly incor poratmg the contents of murasﬂa into the ¥ IR

d )

'n

- ,[\f[y qlatement was recorded by the 10 u/s 161-Cr. PC
'PW'-4 is Statement of Hamued Badsha.h Stated that he is the

' _'_margmal witness, of the recovuy memo aheady Ex. PW 2/3
-v1de which the ‘ASY took; into his possession one 4GB USB

: |
Samsung mark in wluch the record of CCTV cameras mstalled

in the court prelmses

- PY- 051s statement of Shah Doran Stated that during the days

of occurrence he - was posted as "SHO to PS Cantt On

123.11.2022, on recelp’( of mformatlon about the oqcurrence he

alonow1th pohce officials came to District Courts Kohat. He

- was mfonned that 56 accused were btought from District Jall

Kobhat under escort of Umar Badshah SI, Rlaz Hussam,

Sadagat Ali THC, Inayat Shah IHC Wa_]ld Ullah 1HC, Sajawal

IHC, Azmar Gul LHC, Awaz Khan I-IC Tahir Muhamiad

LI—IC and 19 constables named i in the mmasxla The accuscd
. was broughl to Dlstnct Courls in 2 govemment velnc]c
Accused Naleeb Ullah s/o Taj Ali Xhan caste Masood 1/0 C1v11
9 T'mk mvolved in Case FIR no: 35 ‘dated 30.3.2022 u/s 302-
| 321 353 120B-4/5 bSA 15AA—7ATA of PS CTD DI Khan
and case FIR no. 34 dated 19.05. 2022 u/s 5 ESA-1 5AA~1”0B-

TATA of PS CID. I&ohat who was to bc produced n ATC

' Knhqt decamped from the police c.ustody ‘due to 1nefﬁc1encv

of the police ofﬁcmls "He found all the above mentmned

pohce officials for neghgence and mefﬁc1ency He: draﬁcd
murasila wluch 1s E‘{ PW 5/1 and sent the same to pohce
.f:ta’uon for’ leglstratlon of the case thlough Constable Ah

Mubarak 1312. He also mformcd the hxah -ups and the n,ontro]

room about l;he occur-tence. After - completron of the

T investigation he submitted con{pleté challan Ex.PW 5/2.

: F.'&"-_7.29..'0.8t&d;.i‘;’rxl“.-.&?ﬁ_ulsgﬁ2;2_2§:22._.4~PF'C PS

Cant, Kohat.
S . ®
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6., Thereaﬂv; prosecutlon closed :ts ewdence After closing the

pxosecutton ev1dence on 10.10.2023; statements of accused

recorded /s 342 Cr. PC wherem they agam stated that thcy

ﬂl‘e lﬂ[lOCeI’lt

7. Arguments of leamed counsel for the accdsed and SPP-

Muhammad Saeed for state heard, and -reco:d' perused. -

-TINDIN GS:

S

.the absconder accused Na_;eeb ‘Ullah had escaped from thc. :

‘ custodv of pohce during the early hours l.e. at about 09 30 hrs
as per nurasila report, and none of the pohce personncl on
duty notad his escape all day. However when the court chaltan
time was up and the pnsoners/UTP. ‘were counted, it was

. noticed then that one -of the accused is 1rtissing which later on
tumed out to be the absconder accused Naleeb Uilah who was

also charged in other two Plle The absconder accused w was

requ1red in sone serlous nature cases ‘and such lxke pnsoners '
needs specxal securlty and should not be treated like, ordmary- e

-prusouel in-usual major or mmor offences The tlme of rcport'

and arrest does not came out to be successful even t111 date

. The 1nvest1gat10n offi cer has conducted his mvesugatxon
however he did not fixed the respon31bllm‘ of the
persona.’qccused found neollgent for thc pmpose of criminal

'. 'llablhtv

lﬂ It is al‘o not clear as to whethel the escaped accuscd has.

hmken his handeuffs, or his handcutfs were ClthCI open 01 was

J Perusal of recmd would show that it is an adrmtted factthat

" is 15 00 hours which is too. much late. as the accuSed Na;ceb_ .

Ul}ah had escaped in early. hours thus efforts for his capturmg

* FIR #.729 Dated; 23.11,2023 uls 222:223-224 PG PS Gant, Kohat,

7]
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fourid unlocked. Similarly it is also not clear as to whethcr hc .

examma’uon by the 1nvest1gat10n officer. There is nothing as -

L .

teport of the, accused police personals’ o this effect available -

on ﬁle On the c‘nal]an folm the SI-IO concerned is-of the'

opmmon that all the accused mentloned in column No.2.are

held negligent and found gullty of the charges levelled agamst

 them' however when gone’ through the mvestlgatlon dlary of o

IO in- pohce file, the mvestlgatlon officer attnbuted the act of '

negligence only to 10 police’ officials on duty whlle 18

dersonn el were found not gullty, but astomshmgl,y their name -

was handcuffed or nof Whlch 1s also adnntted dunng cross

«uch nor is'any statement to, thls extent or any interrogation .

and personnellbelt numbers are not mentioned anywhere Thc. '

final Opll‘llon of the 10 and SHO are contradlctorv to each'. '

_other.

11 Depaltmenta] mqu1ry has also been conducted by the police
*high ups wherein some. of the' accused pelsonnel are held

gulhv and major penaltle% have, been 1mposod upon them

to prove the case then the maLeual whlch was placed before

. allegatl ons. In qum file was I'quSltl oned by this courl on two

P consecuuve order sheets but not \ubmltted befo:e the court

personals were held 1esponsnb1x. and rest of the police. officials

' accused were exonerated from lhe char ges during mqun‘y All =

: the e facts also makes the case of piosecution doubtful

- '

: whﬂe remai nmg are exener ated. The mqulry report is ahhough )

not binding upon the court. However ifthe p1 oqccuhon wamcd

court so as to form 1ts mdependent ‘opinion about thc~

The avaliabie orders  of pemlucs shows that only 4 to. 6 .

FiIR# 729 DOated: 23.11.2023 u/s 222.223-224 PPC PS Cant, Kohat:

the mqmry officer, should have been produced bcfom thc-_ .
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" 13.ThE duties of police ofﬁcials are regdl‘dted 'undér entriés in

_relevant record registers thus the IO/prosecutlon was requlrcd .

" to have produccd such entries on record’ but itisa matte1 of

record that the duty 1oaster of the evcntful day and thc' ’
placement/locatlons and nature of the duty a551gned to each '
individual police constable/personal 1§ not available nor made
part of the file: It is held by Smdh ngh Court in reported.

|udgment PLD-2017- Sindh 723 as an infirmity and in
abqence of quch record the conwctlon m such an offence

cannot su'italn

13. Sll‘l’lllal ty the other prxsoners Jomtly handcuffed and. Jocked i m o

‘one cham w1th the escaped accused on the eventful day, are .

a]so not associated: w1th investigation or proceeded against for

wdlfully quppjcssung information ‘and supporting, the cscape:

for not informing the pohce on duty tlmelv 50 as avoid the .

escape of accused Najeeb Ullah. The Invest1gat1on ofﬁcer has :

not made any interrogation report of all the accused

mcllvxdually as the same is not part of the Judlual file which

could show the reqponmbllity of the delmquent per sonals. Thc‘

perconuel who were m - direct hold of the escaped accused and

thoqe who put the accmed in handcuffs with m—charge are the

” one <pec1ﬁcally reeponsﬂsle for that but there name has not

.and left the same a dllb]OUS matter.

1 4.The site, plan is also deﬁc1ent on material points. No pointation

or addltlon has been made lhtel on from even 2 smgle person -

_ desplte the fact thqt all the ‘accused personal have tendered
- their arrest wdlfullv before concerned SHO/IO Not aIl the

,accuqed personnel ‘were on a same duty 1ather thcy were

‘entr u:ted dlfFerent duties at the tlme of occurrence that is 10

' been specified out ofall accused by the mvestlgatlon otilccr'_

FIR #729 Dnled 23 11.2023 u!s 222 223-224 PPC_E’_S-Canl,_KohaL .




say some were driving the prison \/ém- some were holding

. weapon for security of van, some of them were deputed with

' other prisoners inside othm prisoner van while some of them’ _

‘were entrusted with _]all Warrants howevel the:e facts . arc .

nowhere <pec1f1ed tor they were given pomtatlon in the site
plan: The same fact is also adnnttcd by the mvestlgallon

ofﬁce1 duri mg his cross exammahon

1- The CCTV footaee has been obtamed from the secunty'

camer'ls mstalled at’ dsfferent pomts of the dlqtrlct coun"

premlses vide recovery memo 7/3 The CCTV footage was

not subjccted to FSL 1101 “has been developed - into color. - -
" photographs ‘on the Jud|c1al file W1th ‘name of the accuscd

personnel entrusted with the custody of the 1bsconde1 escaped o

b

'"-"r\c'cus;d‘N'liéeh'Ullah AP T

|
16, I‘he C'tll Data Record (CDR) is alqo avallable on hle Whlch :
does not show any lmk of abscondel accused with the accuscd y

_personals nor anythmg was brought on record that the.'

achonder accused has been wxl]fully facmtated by all or any _'

of the accused facing tual

17. SJ far ce(:tmn 223 PPC is concemed it has been dlscussed in

case tltled Muhammacl Yaqoob vs the state (PLD-2001- -SC- 4

?78)

. | ' .

“The mam pre mqmslte in absence wheleof the :
prov1S\ons as contamed in sectlon 223 PPC cannot

be: presqed into service is that the ac.cused must

, neghgently suffer such persons to es¢ape. It is the.

e bounden dutv of the prosecutlon to prove the

- hegligence of a pubhc servant which has ‘resulted in i

© such escape. We may mention here that during

FIR# 729 Dated; 23,11.2023 uls 222.:223-224 PPC PS Cant, Kohat.

~ .
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: ‘depaftme'ntnl ' -pfbce.edingé initiated undt;r
service Inws the factum of ncgligéilce-.has its owg "

: beculiar clnrétct&i#ﬁée lThere' is no. cavil to tl.le '
propmltlon that ncgllgence isa term of art havmg -.

- multiple dlmenswns in dltferent _]Ul‘lSdICthTlS I, .
however, can be defined as ‘the omission to doan
act, wh1ch a reasonable man, gulded upon those' '
comtderatlons ‘which or dmary regulate the conduct:
of human‘ affalrs, would do, or domg an act which

‘¢ aqonable and prudent’ man Would not do. -
“Neghgcnce is the absence of such care, sk111 andl
diligence as it was the duty of the pelson to brmg to -
the per fm*mance of the work Wthh he is said not to:

- have” pe.rformed There are three degrees of =
negligence: (1) ordinary which is the want of

. Srdiﬁar)f diligence, (2) slight: the. want of great

. diligence, ,('3') gross: the want of even. sl'“igh.t

diligence (Kedarath v. State 1965 All. 233 +
Nemlchand V. Comlssmner, Nagpur D1v151on. "

Négpur, ILR 1947 Nag, 256: 228 IC 525:1947 NU

281). The factum of neglwence as, dlscussed

heremabove can be taken into conmderatmn 'md L

neghgence m 1y he proved on - the baSIS of

© presumption or snrroundmg clrcumstances

‘while tnkmg dlsc:plmarv actuon, but in criminal

proceerhng< definite and concrete cvndcnce

would - be reqmred to prove thc fflctum of .

Lot

o neglvgence whlch is lacklng in this case.” !

o~
N

18 For \'Vl‘!'lt has been dlscussed above to avoid seuous .

. mlqcm P mae nf mstn.e, it 1s not qufﬁ(nent that the accuscd werc

© FR#A729 Dated: 23 A1 202_3_915 222-223-224 PPC PS Cang,_ohat.
. ..

~—-.
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- on duty at the eventfulnday W1th challan to hold them all for ;

willful escape and negligence. 1tis settled prmcxple of s cnmmal

administration .of jmuce that no.one can be convicted on the .

N bam of presumpt ions. How much. strong the presumptlon may -

“ -be u cannot take place of legal ev1dence Even as per sayings

of Holy Prophet (PBUH) the xmstake in releasmg a cnmmaf_

- is better than pumqhmg an 1nnocent person. (PLD~,_002 SC—
1048). '

19.For Wh"lt haS been discussed above' in the present case theyolc

“of neghgence is generally attnbuted to all the accused which
as per’ the available material is doubtful  thus can safely be said

' that prosecution has not proved the case beyond any shadow
| of doubts, th_el efme accused all the accused pohce ofﬁclals,
except: Najeeb Ullah are hereby acqmtted of the char gcs
levelled agamst them The ey ale on ball thelr <uret1es arc

dmchqrged from ‘the liability of the bad bonds.

2(')». Hdwewier depart:mental proceedmgs under the servxce law:

against® the ‘accused are not subservlent to the cnmmal

"proceedingq in'the instant case as it should be seer,'m its own.

parameters having -different com petent forum and havmg its

own consequences. The august courts of the countrv has held

27 thatin such like cases cnmmal proceedmgs and de.partmcntal-

, proeeedings does not. falls in the dehmtlon/amblt of double

‘jeopardy. - A

'_”m;éilable on file to prima facie cormect him w1th the

commlsmon of the of fence beside that fact that the abscondcr,v B

accu<ed is also requu'ed in the serious, nature of cascs_

lmentlon_ed;ﬂmd in deta;l, hence-perpetual wartant’ of arrcst is

. A
1.20 2__ uls 222:223-224 PPG P

F“'!# 7291 Daled 23,4

o

§ Cont, Kohat:.

S
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.21. 50 far absconder accused is concemed sufﬁcxent matenal 13 '
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