_gqe?}/; )

<z°t§§é.()élr.3;,2()l6 _ - Counsel for the appellant and Mr. Muhammad

Jan, Government Pleader for the respondents present.

2. " At the outset, the queétion of lack of jurisdiction
of this Tribunal was raised by the Government Pleader’c‘m
ihe ground that the issue involved in this appeal is that of
“upgradation” which does not fall in ambit of terms &
cénditions of service of a civil servant which has been so
held by the Larger Bench of the augﬁst SuApremc. Court of
- Pakistan in its recent latest judgment dated 17.2.2016 in
Civil Appeals No. 101 & 102-P/2011, titled “Regional
Commissioner Income Tax, Northern Region, Islamabéd

ctc. Versus Syed Manawar Ali and others”.

3. It was not disputed on behalf of the appellant
that the issue involved is that of upgradation of the
: éppellants. With the assistance of the learned Government
NG Pleader, we would like 1o reproduce relevant portion from
b “ =. . thesaid judgment:-
: S
“The aforesaid definition of the expression
“Upgradation” clearly manifests that it cannot be
construed as promotion, but can be granted through
~a policy. In fact, this Court in the judgment titled as

-+ Ali Azhar Khan Baloch vs. Province of Sindh (2015
SCMR 456) and an unreported judgment of this.

Court passed in the case of Chief Commission‘éff

Inland Revcnué and another vs. Muhammad A fzal
Khan (Civil Appeal No. 992 of 2014) has held that

the issue relating to upgradation of civil servants

PO . : can be decided by a High Court in exercise of its

e, AT vy -




e T

Ecak

constitutional jurisdiction and bar contained under
Article 212 (3) of the Constitution would not be

attracted. The policy of upgradatioh, no’iiﬁed by the

Government, .in no way, ameénds the terms and -

conditions of service of the civil servant or the Civil
Servants Act and or the Rules ffame’d there—ﬁnder.
The Service Tribunals have no jurisdiction to
entertain’ any appeal involving the issue of
upgradation, as it does not form part of the terms
and conditions of service of the civil servants. The
question in hand has already been answered by the

aforesaid two judgments of this court.”

4. In the light of the foregoing brief discussion, this
Tribunal is of the view that since it lacks jurisdiction to
adjudicate upon this appez;l, therefore, the same is
directed to be returned to the appel‘laﬁt, after retaining

" its copy, for presentation before the competent/proper

forum, if so advised.

ANNOUNCED

04.03.2016 /

MEMBER ' MEMBER
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o vide order sheet dated 27.9. 2013 in connected appeal No. 246/ . = e
T f2012 this appeal is adjoumed t0 26.8. 2014 wr

R

V1de order sheet dated 27.9. 2013 in connected appealNo.246/
this appeal is adjourned to )—% [~/ ,9

%yﬁéﬁZER
Vide order sheet dated 27.9.2013 in connected appeal No.246/
this appeal is adjourned to / § ~ 8~/

: V1de order sheet dated 27.9.2013 in connected appeal No 246/

this appeal is adjourned to
READER

Vide order sheet dated 27.9.2013 in connected appeal No.246/

this appeal is adj ourned to

READER

~ Vide order sheet dated 27.9.2013 in connected appeal No.246/

this appeal is adjourned to

READER

Vide order sheet dated 27.9.2013 in connected appeal No.246/

this appeal is adjourned to

READER

Vide order sheet dated 19.9.2013 in connected appeal No.246/

this appeal is adjourned to

READER
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thls appeal is adjoumed to 18 11 .2013.

‘Noone is present on behalf of the appellant.j,;Mr Khurshnd‘

~ Khan, SO with Muhammad Jan, GP for the respondents present

Notices be issued to the appellant and hIS counsel To tome up

 for rejoinder on 04.07.2013.

M BER

e .s.v‘:‘ 4
. . BRRST n‘ A g
R o - LT

Counsei for the appellant and Mr Muhammad Jan, GP

. with for'the respondents present The Tnbunal |s mcomplete

therefore, case to come up for the same on'27. 9 2013

PR

DER

Vlde order sheet dated 27.9.2013 in connected appeal No. 223/2012

_ o R
Vide order sheet dated 27.9.2013 in connected appeal No. 223/2012,

this appeal is adjourned to @\7 12153

R
Vide order sheet dated 27.9.2013 in connected appeal No. 223/2012

thlS appeal is adjoumed to / 7 -2 [/l

Jad L

Vide order sheet dated 27.9.2013 in connected appeal No. 223/2012

- this appeal is adjourned to / ~ l’t ~ l lft - ,.:' B
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. 27.11.2012

31.12.2012

12.3.2013 -

‘for the respondent present None for the appellant present

P
-
%.
%
*
"i

7 . ' .

Clerk to counsel for the appellant and Mr. Sherafgan‘-

‘Khattak, AAG’ for the respondents present Mr. ‘Mosam - Khanm'

also appeared and**stated that copy of. appeal has not been
prowded to- them A copy provided to h|m by Moharrir of the
court to-day. To co pé up for- wrltten reply pos:tlvely on’,
23.11.2012. "7

Junior to counsel for the appellant and Mr. Sherafgan

Khattak, AAG wrthnAbbas Ali, S O for. the respondent present -
and requsted for forther time. To come up'-for written reply on
31:12.2012. i ’ |

- MEMBER"

~' ¥

%

.‘«K s ’ ’
Counsel for the appelJant and AAG wuth Khursheed AI|

SO for the respondents present Reply fi led Copy handed over 'ﬁ,_ : '
ﬂto counsel for the appellant To come up for re]omder on -
12 3. 2013 '

Counsel for the:iappellant and AAG with Khursheéd Aii s. o '

Notsces be |ssued to appe]lant and his counsel To come: up for
<re]omder on 7.5. 2013 ' e

‘- '.'
>
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9.42012.

9.4.2012

7.6.2012.

' Counselforthe ap.'}‘j_elljlhant present.: He contended that the

henelits ~ols mpgrdation given (o other colleagues ol (he

-ap]fJ-Z_:Ilant,'As‘j’bé;{ 1996-8(,1\/1[{—1 185, the appellant is entitled to

the same I'.rc:1r|1_1c.|1ltr.ﬂ e further contended that the earlier
notilication do not - include :"l'hc restriction ol one time. and
[,)Cly'b“()lltll and were effective [rom the date of completion of 10
ycin‘s service, inclusion of (;)n'c time and personal) and with
immediate effect 'is contr.gidi'étory to the eariier notification.

Points raised need consideration. The appeal is admitted to

r‘e'guiar hearing, subject to all legal objections. The appellaht'i_s

directed to deposit security and process fee within 10 days.

for submission

Thereafter, notices be issued to the respondents
. -

of written reply on 7.6.2012.

D . . o
This case be put up before the Final Bench_ /-

for [urther proceedings.

AGP with Mashal' Khan, Litigation Officer for the

respondent present and requested for further time. To come

up for written reply on 4.9.2012.

Mem ' - M Yoer

\

Counsel for the appellant and Mr. Arshad. Alam,

Y
i
&



- Form- A -

HEEL

FORM OF ORDER' SHEET
8 COUI‘tOf e o
' v o :
_ ) B Case No.- : ﬁ t/’?ﬂ 7/ . o
| S.No. | Date of order Order or other proceedlngs with’ srgnature of _]udge or Maglstrate
: _proceedings : :
1 - 2 3
1 2(0/ 02/2012 | " The appeal of Mr. %8361 Ghani *~ SET :
submxtted today by Mr. Amgid - A1i Advocate
may be entered in the Instxtutlon Reglster and put up.to the:
‘ Worthy Chaxrman for preliminary hearmg :
' . L REGISTRAR
2 - | a

. This case is entr usted to anmy Bench for Prelrmmary .

Hearmg to be put up there on j ‘9) ‘% "“/Q 0. / [;2
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Service Appeal No

F%aﬁ Ghowu Sfr. ‘

Versus

—-of 201%

» Befbife the Khvber pakhtoon khwa Service Tribunal Peshawar

(Appellant)

© Gov't of K.P.K through secret'lry Educatlon Pcshawal

...................................................................... (Respondent) .
INDEX
| S.No. | Description of documents - Annexure | Page No.
[ Copy of service appeal with 1 -3
affidavit | '
|2 Copy of appointment order in BPS-| “A” _
3 Copy of notification  dated| “B” 8
| 2#/de2007 | L
4 Copy of notification  dated | “C” ?
26/01/2008 |
5 ‘Copy of notification  dated| “D” 513
| 25/05/2010 - lo B
16 Copy of judgment dated 03/07/2009 | “E” T/
7 Copy of judgment dated 23/02/2010 | “F” RSN
8 | Copy of notification  dated “G” -
. 103/11/2010 L2
19 Copy of depaﬁmental appeal “H” L3 _
10 Copy of notlﬁcatlon dated | “I” )J{
' 19/10/2009
11 Wakalat Nama
Appellant/r ' .
Through:

Supr eme court of Paklstan
At Mardan -

Cel No. 0321 988 2434



Before the Khyber pakhtoon khwa Service» Tribunal Peshawar

Service Appeal No M‘X of 2013

F %"“4 (rhaws SE T dovl Hg*[\ 5dxovﬂ Topr st 5mb.

(Appellant)

bvom

m§~ e

1. Gov’t of K.P.K through secretary Education, Peshawar o
..................................................................... (Respondent)

‘Versus

APPEAL U/S 4 OF THE SERVICE TRIBUNAL ACT, 1974
Sir,

The appellant humbly submits as under:-

LL A ?? and

1. That appellant was appointed as-a SET Teacher on
placed in BPS-16
(Copy of appointment order in BPS-IS is annexure “A”)

-2 That respondent (Finance department Gov’t of K.P.K issued notification
dated 24/9&/207 for up-gradation of post. : ‘
(Copy of notification dated @/§#/2007 is annexure “B”)

3. that respondent issued notification dated 26/01/2008
(Copy of notiﬁcqtion dated 26/01/2008 is annexure “C”

4.  that vide notification dated 25/05/2010 appel]ant s post is upgraded to
iy BPS17.
(/ (/ (Copy of notification dated 25/05/2010 is annexure “D”).

5% ~That in consequence of said notification, appellant is allowed up-
gradation of posts with immediate effect instead of date of completion of
10 yours service vide notification dated 25/05/2010.

6. That appellant is equipped with the requisite qualification as enwsaged in
the notification for up-gradation of posts.

7.  That as per judgment dated 03/07/2009 of this Hon’able tribunal in
numerous appeals up-gradation has been granted w.e.f 01/10/2007.
(Copy of judgment is annexure “E.

- 8. That vide judgment dated 23/02/2010 this Hon’able court has accepted
identcial cases and implemented by the department. _
(Copy of judgment dated- 23/02/2010 is annexure “F”) and
(notification dated 03/11/2010 as annexure “G”). '




&

10.

11,

12

13.

14.

15,

that there are no promotion prospects of appellant i.e SET teacher
whereas, 93% quota for grade-18 and 19 is allotted to subject specialist
and quota of set is only one percent and that too after 28/30 years and
91% set teachers stand retired in the same grade. Thus appellant is
discriminated and no regular promotion is granted to appellant.

That as per rules/ practice of department appellant is entitled for one
premature increment but the same has no been granted to appellant.

‘That appellant filed departmental appeal but remained umesponded even

after lapse of 90 x days.
(copy of the departmental appeal as annexure “H and Notification
d’ated 19/10/2009 is annexure “I”).

.- That as per 4 tire formula for promotien 50 posts in 17 then 34 posts in

18 then 15 posts in-19 and one post in 20, which means deprivation of
promotion to appellant in reality/ practical sense i.e 1-15-34-50 formula.

That thus this up-gradation to BPS-17 is needed to be treated as regular
promotion for the purpose of BPS-18,19 , 20 and not treatment of the
same as selection grade for financial beneﬁts only.

That as per pollcy appellant is entitled for the advance premature
increment. :

That non-grant of up gradation to PBS-17 w.e.f date of complellon of 10
years services per judgment of service tribunal dated 03/07/2009 and
dated 23/02/2010 and non-deleting condition of one time and personal
only inspite of notification dated  19/10/2009, non-grant of advance
premature increment on promotlon/ up-gradation and non-treating instant
up-gradation as regular promotion for BPS-18,19,20 are illegal, against
law and facts on following grounds:-

GROUNDS:

Because earlier notification do not include the restriction of one time and
personal and were effective from date of completion of 10 years service
inclusion of (one time and personal) and with immediate effect is
contradictory to the earlier notification/ judgments.

~ Because up-gradation of posts is given effect and not up- -gradation of

civil servants.

Because principles of promissory eétoppie and locus poenitentiae- are
applicable to the case of appellant with all force.

Because valuable rights has accrued to appellant and the same cannot be
snatched. -

‘Because neither the competent authority nor departmental promotibh

committee can cross the parameters of notification issued by the Gov’t
and finance department. :




Because there is no need of even D.P.C as it is up-gradaﬁon.

Because premature advance increment is right of appellant which has
~ been withheld for no good reason.

Because instant up-gradation is in fact promotion to BPS-17 for all
practical purposes i.e promotion to BPS-18,19, and 20.

Because as per judgment of this Hon’able tribunal the benefit of giving
effect to up-gradation from 01/10/2007 i.e dated of notification cannot be
snatched from appellant as appellant is similarly placed to judgment
holders, reliance is placed on 1996 SCMR 1185, SCMR 2009 page-1

It is therefore, humbly prayed that order/notification dated
© 25/05/2010 may please be modified by treating same w.c.f dated of
completion of ten years service and omitting one time and personal
from the same. Instant up-gradation/promotion may please be
treated as regular promotion for the purpose of BPS-18,19 and 20.
Appellant be granted premature advance annual increment on
promotion/ up-gradation.

Any other relief deemed ﬁt, which is not specifically asked for
- may also be graciously granted.

Dated: 20/08/2013

Through:

AFFIDAVIE

I, do hereby solemnly affirm and declare on oath that the contents of
appeal are true and correct to the best of my knowledge and belief and
nothing has been concealed from this Hon’able tribunal.

. R 4
tu ’-“. 7 “ - ,
Deponent / W/\
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‘. - Finance Departy ent -
No.SO(£10)10-22(B)/200
Duum.l 0l 10-2007 ‘

- Nv————

The Sceretary.to, Govt. of NWFR
Schools & Literacy Déepariment S WL

-

L b “directed o rcfcr t0 )'out lcner No: sO(G)s&m.awzom < dat
01-10-2007 .on"tic ‘subject notc;l above and to Inform that the Chnef Minlmr NW FP-b

bcc-n plcucd to | ‘up-grade various posss of machcrs in Schools. & i.'rtcucy Dcp hrime;
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he qualification ahd cxpuncnco lncnuoned agnlnn each with imedinte cﬂoot .

;

ey

I'-

SR

-
L}

S. Dc:ignnhon/l‘mliu; Pay Seale .’ :Quallﬁmlion . R

1, anary Scha il l‘eacher (PST) . .| F.AJE.Sc. at lcast 2 Division with | 0§
BPS-07 . .+ { PTC/Diploma in Education- *
2. .1 PST with requisite, experience -, | On the basis of 10 years i 12
renamed as Héad Teacher/Head,. semcd:xpcncucc as Primary School-
Mistress of Primary School BPS-97- | Teichyr in BPS-09 - !
C.T BPS-09 2oy st | BIAB Seratlenst: 2" lesuon with
A TR N D:glpma in Edacatio/CT” I
AWY/CT (Technicalyindustrial - [ B.A/B;Se. at tmst 2 Division with-
Ans/Home Economics BPS-02 - anloma in-Education/ Certificate "

. | from Directorate of Cumiculum &
e Toeachers Education NWFP .
Abbottabad in Agro. Techs
Industrial Arts/Home Economics
DM, 1rs-09 T + | DA/D.Sc. atlanst 3™ Divivian with
l‘Jruwlng Mnstor Courda, 1
PET BPS-09 | - - Team, bc. at loast "“‘rowmon with.
JORE - :
Qus/Qana BP -07 . | Halizee-Quran with §SC at least 2%
Division and Sanad in Qir'ul

| SSTs/SST Toch:/Agri; mth ~ | MAMSe. atleast 29 Division with | 1]
. | requigite axperjence renamed as BEJM.Ed, MA Edu, or equwulont -

Sr. SST/8r. SSrTech/Sr SST qualiﬂcuwn : 3, R

Agpri: BRS-16
DPE BPS-16 : T | M.Sc. at least 2™ Division in ('HPE)

Libracisn BPS{16 v Master degrea in ubrary Suencc at. :

e ‘Laktl Divisi
(] .

.. N \.‘ '\ S ‘ . .
2. . Thc PromouorJDnect R.uuumenx agumst the uputaded‘posts .hnil >e madt

Yol ELPPE

7
st i,

TA

T s

bt f
~3

as'per laid’ down Py cedure and in accordance wn.h the Service Rules to be fmmed nnsuan
o the rclcwml piovisions of the- NWEP (.wul Servmla (Appomtmcm, Promp! non
Transfer) Rules-l989 read with the NW’]-P (‘ml Servants Act, 1973 in the hgl}t of th
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70847 FAX 0010210352 SUG FINANCE DEPI

o mocting held on 26-09-2007 of the’ committee const;

) Audit copy ‘may
authentication/signptare, d

-

"« Bndst: of sven No. & Date .

* :Copy for informatipnl & necessary 4ction to:

Accounfant General NWFP ., -

Dircctof Schools & Literncy NWFP Peshawar
Dircctof of Education FATA NWFP Peshawar
P50 to Chief Minister NWEP o
PSO (o Chief Secretary NWFP .

PS to S¢eretary F inance Départment N\WYEP

N L L

e

T PESIE

tuted 'vidc Schools & L
Departinent Noliﬁcrlion No,SO(G)/S&L/1-4 712007 datéd 01:08-2007,

.
B - .

Section Officor (FR)

please be prepared and sent- to Wi Depantnient for .
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i zAuthorlt)' it .)h,.xacd 1o allow
i 3’. W !

"7"(13)/”0 4 L..t & 01- lQ '»007 and'in ouz.,uancc ot the
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blv
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upgndahcm ror uu m~.u~:3.~ma of thc 'po..t:. as pcr dctmls STt

: ,.gn'cnﬁclowwc.t 1- 10-2007 1/-

<Hand Pay'Seale.

Cx:;tmg, D(.ugn.ttxon

-+ Qu.lhhmtxon

Upg,ndcd
~Scale

/

Primary School Teacher

l Nl Sc
tcachers *

o are wained

BES-09
(one time-only) |

!

55 (PST) (BPS-07).

s [ga 9T L .
i eXxperience 1cnamcd as’ Head
"1[ Teacher/Head - Mistress

| Primary S(.hools (BPS-07)

. Teachet
cequisite

Priziary .- Schoal -

..with

of

Having 10 years scrvice

o
.

.

'
(

-BPS-12
(om. time only)

- e

-t a's.ru.
-

-
1

.T ...m»x 16)

CT (P ~-o9)

BA/BSC and-dre tmmcd
. teachers

BPS-15
{onc time only)

“With attlcast. tcn years
service. Upgradauon to ‘the
post :.ha b:. mad tl‘.rough
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i procu.du
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SECRETARY TO.GOVT: OF NWEP
FINANCE DEPARTMENT

\

bccrctams in \‘WFP Peshawar,.,
iy 2) 'A!l th¢ DCOS/EDOs Schoo!s & Litcracy D(.p?t‘lmt.nt NWF P
3 jAcwunt:mt Gengral, NWFP, Peshaivar.. .

 Dix ector Schoois &. thcracy NWEP, Pcshawa
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NO’I‘I’F]CATION
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GOVERNMENT OF KHYB
ELEMENTARY & SECO

DEPARTMENT
Dated Peshawar 25. 05-2010

ER PAKHTUNKHWA
NDARY EDUCATION

NO. SO(PE)2 GIE&SED/DPCMTGIUPGRADATIONMO The Competent Authortty'

on‘ the recommendation of the Depdrtmental

COTSUI[dtIOﬁ with Finance depa:tment s

SE?‘ (Tech)

Promotaon Commlttee and in

pleased to allow up gradallon from' BS 16
to {38-17 (Personal) to the followmg 1013 Male SETs.

, 347 Female SETb and 1 Nlale
with immediate effect subject 1o the condition that the post of SE1 shaH bezt

downgraded from BS-17 to BS-16 as and when vacated by the mcumbents

1013 MALE SET (GEN)
S.No | Seniority Apggitr?u%imt L o
' List No. Name of Officer as Regular Present Place of P°‘(‘t“?9f§:"‘ -
: - SET S
1 1286(A) | Nazir ud din 12.6.88 SET GHSS Shamozai Swat.. - - o
2. 1756 | Mohammad Khalid 109-10-89 | SET GHS Kholian bala Haripur ~~ ¢
| 3 1964(A) | MuhammadNaeem Shat | - - 7.4.98 SET GHS Naryab Hango
} 4. 2274 A | Syed Jamil Ahmad Shah 11-1-01 SET GHS Ghora Bazran A, Abad
s, 2330-b_ | Muhammad Zaman 27-07-91 | SET GHS Knragi FR-Tank .
G. 2337(B) | Malik Jan - 11.8.91 SET GHS Dara Adam khel FR Kohat
7. | 2037(0) | Mubanunod Risz | 15.04.93 | SETGHSS samrad 27 TR
o | 233727 Atnad Klian - 290403 _‘ZE?"oKn]i’s'ééaaa?L}g_a}i R};j: L
9, 2337(30) (:hutam ”dbll) "9 04-93 SET GHS Ashkar Kot SWA'
10| 2337(86) | Tuj Mohammad Khan | sae4 sE?uﬁoé.ﬁamé;éZstﬂ;h Haripur:
1. 2628 | Muharamad Farooq Khan 10-11-94 ADO (AEO) Fata .
12. | 2708(10) | Fuqir Mohammad _21-05-95 . | SET GHSS Tarnaab Charsadda
13. 2717 Mr. Fazli Khaliq 23-5-95 SET GHS Muliazai Tank
14, 3489-a | Akbar Alj B '-10-03-9(5 SET GHS Hisara Bara }gyi:er}\gén;y
15. 3489-b | Kamil Khan 10-02-96 | SET GHS Sani khel, FR Kohat .. ::' -
6. | 3530 | Mulazim Hussain 25-3-96 | GHS No.2 Paharpur DIK |
17, 3714 | Mr.Rafiq ul Ahmad 25-3-96 - | SET GCMS Chitral. N
/ 18. | 4025(1) | Noorullah Jan . 6-5-96
19. | 4025(19) | Sullan Farooq 8-3-90 .
20. | 4025(20) | Saad Ullah Khan - - 18-11-97 | SET GMS Palangzal NWA 'Sup ‘;‘ s 0
21. 4027 Mr. Zia Ahmed 15-1-98 SET GHS Dheri khattak khel NSR.;7. 7]
—l 22. | .4030. | Mr. Abdullah ) 15-1-98 | GHS Balakara Swabl * /-
|23 | 4032 | Mr. Masoodur Rehman 16-1-98 | BETGHS Kanigoram SWA Lt
24, 4033 | Mr. Mazhar Munir 15-1-98 GH5S No.4 DIKhan B
25 | 4034 | MirMulafir shah 15:1-98 | SET GHS Tor Landi Swabl /. 1
2. 4036 | Mr.Munawwar Hussain 15-1:98 . | SET GHSS Abu khel Lakki ~ - S
27, 4039 | Wir. Shamsur Rohman - 15-1-98 | SET GHS No.3 Kohat aL
20, | 4042 | Mir. Guizar Khan 15198 | SET GHS Mall Khel Baia Nowaraa ™
20 4043 Mr. Jehangir Khan 15-1-98

SETGHS No.1 Charsadda




Carsf Khuay

1275

’ L.
st e vt gdmma morim s L de g 4l DA 4 e A B A S iy @ e e

i ST GCMNS, Chiteal,

Ll Alsar -

12,764,

SLET GHS Swabi, .

stmmmad Raliq. 12705 | SET GHE Molox abad Gadon Swab;
Umara Khan 12.7.99, SETCIAS, nar :.1;.,u5n.

Khrstid Amad. w9y GET GIIS Brozo Chitral L
#r.Dayyar Khan ° 12.7.99, SET GHS,Urmal dherj Swabl,. ¢/ 43
tasnammad Zanl Khan 2.7.99, SET GMS Kuguzi Chitral -
werozalGhanl  Jff |- 127.99 . | SCTGHS.TopiSwabi. 1 .~ /7 of
W UmnrWahid. 1.0, SETGHS, Shidhugd vt

kar.Mir Wazir Shah . ' 12.7.99. | SET GMS Warimoon Chilral

ir.Sacedur Rehrsan | - 12,799, ST CHS,Gumbat tdardar,
. Wir.Pervez.. Lo " 12.7.99. SET.GHS, Bakki,Manschra

Mr.Shad Zamln Khan' . " 42.7.99. SET ADO Swabi., ;. \/! B

| tvir.Khan Afzal

. 12.7.99,

SETCMS,Buzargal, Svrobi

ir.Masood Khan

127,09,

SET CHSS, Toakhit bhal Mardan

| rAr Al Muhammad

12.7.99,

SETGMS, Salar Mardai,

i memeee e RaT, TR

SIS

;) Mir.Ahmad Sultan,

12.7.50.

S BLEY

tAr.Sarvsar Khan 12.7.99. * | SET GHS Maneri payan, Swabi. + \/ &
tir.Aurangzeb 12.7.99. SET GMS,khozana dhar Mardoan., ‘,A . i
rArAuhammad Junaid 12.7.99, SET GHS,Johangira,Newshera. R T
TAr.GUl Nabi, 12.7.09_ 7 | SCT GMS .amol Abad Swabi N7
|| vir.Aziz Faraz | 12.7.90, SET GMS,Shonghush,Chilral.
|| Mr.Muhammad Zada. - T 12790 SET GMSS,Ghari kapora Mardan
Mr.Fazal Rehman; : ] 12.7.95. SET Giris, maha! zarin abud :\:n—cmn;‘
Mr.Pir Ahmad Shah;. . 12.7.00. | SET GHS,Shavknh Jana, Swabl, &/
T Muhammad Razag - 12.7.99. | SET GHS,No.2 SKhakot MKD.
ir.Hidayatullah - 12.7.99. SET GMS.Kotha Swabi. v -
ir.Fazie Reheem 12.7.96. ST GHE, Larket Hartur! P
S.ToiqAhmad . Lyl | 12790, | SET GiS,Kotha,Swabi, Vo
| Mr.Muhammad Zarin 12.7.99, SET GHS,No.1Mingora,_Swal. ]
.| Mr.Pervez Khan | ! 12.7.99. SET GHSS,Gujar ghari Mardan .
M Muhamimad lkiam LD 927,00, | SET GRS Ghan doulateal Mardan
1AL BAT ARDOF . - i i 12.7.99. CEIGHS5M0.1 Poch Conit
t.ir.Shanid Muhammad 1., .1 - 12.7.99. SET GG, Bandl goioo, Haripir-
Mr.Abdul Ghalfor - .. » 12.7.99. SET AOO,Swabl
Iied-laroonur Roshig - |- 12,700, (.:I 1 i.horn omum ...m.n.i
winAzizor fohman & ¢ 12‘7‘93‘, : 5,00 ipani faucgon, T
tdr. Ashig Nabi -: . " 12.7.090. SET ADRO Swabl,
i B, AKhlar Al 7.99. SETGMS, Taranswat
“i. MeKifayatuttan, i 0 12.7.99. SET GHS,Charsadda Khas
;

CCHENG. T Saleom Mhan Swabl

iy g

3Je.NIaz Muhammad <Xl

17,097

GET GNS,Sulu dharl Swab!,

FAr.Munly Ahmad

127,660, |

L
:

SET Gias,Gahirat, Chatral,

e - e,

Mr.Sarlaj Khan

12.7.49.

OT GHE N2 YVar Fussian, Swabi,

t.-‘u".Wis:.\l Muhammad .

12.7.09,

SET_éﬁ‘:).l}aRh.;nals Mardan.,

[

t4r.Samiur Rechman,' ¢

1270y

GET f?Mb D‘iﬂ lamail, Khel Noveslwern

Fr.Muhammad Ibrahim - - -

12.7.90.

SET G\L.,.t\h..\l Kalg Charsadda, -

#r.Sirajui Haq

12.7.49.

SET GCMS pardan.

sar.Mumlaz Armad -

12.7.59.

SET GHS Dhaos,Sveabi, 1

SinAmjad Al L n g

327,50,

I SET G H

at wie obad Loeden,

tar.Ghulam sz

- 12.7.040.

FLLY nh..»,.n.' ani, Chitral,

ol ...r.Ru..lam s

12,7.93.

SET GHS Doga,Mansehra

B Rt ot L

. 1.@.:, :‘ﬁ.
sz ke

SETY SHS.¢ standm{ gasl
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173 Azra Y asni TR g4 e UL
1 ;-“1 = ¢ ':5 e 12,7.99 SET GGMS Pishlarakhar Rayan Pesh-
2 iyasal, = .
173 H'y — 127.99 - | SETGOHSPanrSwat  § EX
umaira Na - - \
1723, : Z _ , 12.7.99 aE'Ii;EGI‘\jAS Zoorrandi hero sha\\ .
- Gh i - - ey i alakan . .
1734 e Shabnam, | 12750 - | SET GGHS.Lund hwar Mprdan S
133.5 :u?;a L B 127.99 | SET GGHS, Touc dher Swabi - :
1737 Bpca Nuzhl, '\ 12700 - | SET GGHS Mingo:a Swats
1738 | Nizakal Ambar, 12799 | SETADOSwal. © f
- F . I
1740 alak Naz 12.7:99 SET GGHSS, Shanbaz Ghari Mardan
1741 Sfﬂma Begum 12:7.99 - | SET GGHS Shaheen Camp Peshawar
1742 Nighal Seema, ; 12.7.99 . ASET GHS, Fata Direclorale
1743 Hayat Begum, . : 12799 | SET GGHSS, oa.gram swat
1744 Naila Perveen, - 12799 | SETGGHSS, Maua Swatg,
1745 |ShalaNaz™ || 13795 | SETGGHSS Skhakal Malakand '
1746 Almas Begum, o 12,799 - Sl?:_TGGH_S Ch_arbagrg,_Sy.:@z_ .-
1748 *- | Naila Perveen, - - 12.7.99 | SET GGHS, Bara Ourash Khel Swat -
1749 RaziaTaj. - ol 12799 SET_GGHS_S.Hthian MardanA -
1751 “Yasmin Bibi, - . :f“ 12209 | SET GGHS,Miana Malakand _
1753 Nasim Akhtar, - o 1799 SET GGMS, Surok Toor: Chappar Fala
1754 | Samina Yousaf, - 1. 12799 | SET GGHS, Suban Khaviar Moh:Agy
1755 Gul Par}, ) . 12,799 -BET GGMS, Wali Khel Fata
1757 - | NabilaNaz, ~ - 12.7.99 SET GGHSS Karigar ghan”Kh Agey
-~ 1758 Lubna Begum, . 12.7.99 SET GGMS Haryana Bala_Pesh
* 4760 Syeda Rozina Kapser ) - 12.7.99 - SET GGHS Landi Arbab. Pesh :
" 1765 | Amina Wa_zccr L. 12,799 | SET GGMSJamu shahl KQCI FR Kohat
1767 Khatida"Jan, . .12.7.00 © | SET AAEQ, Mothgepcyﬁ__
1772. = | Wahida Khan, = " A 12799 SET AAEOQ, Khyber Jamrud..
1774 | Zahida Bibi : 12.7.99 'SET GGMS,Kohi bahara FR DIK
1776 Anila Zahicer . . . 12.7.99 SET GGMS SRD M.Agey. ?; .
<1780 Noor Rabia - 12.7.99 SET GGHS, Subhan KhwarpMoh Agy
1781 Fashat Ainie 1199 SET CGMS,Baz MOI\CI kor M AQY
-17'02(}\) Nosheena Aziz ' © 12799 - SET GGHSS Chamkam Pesh
1782(B Nur Jabeen : A - 49469 .- | SERGGMS Sragala Kurram
1782(B) o : i i 12799 Agency FATA - "8 A
- . . - - . E . » ) ' 4 . N ':‘}“ '
1 MALR SET (TECH) e ' I
. ‘ o Dale of ) e I
"1 S.No 8132:015? Namo of Officer Appointient s . ‘Présont Placb Of P%Sﬂl)g
. . Regular SET. . . s .
vse .| Mumtaz Khan I 4gazon - | SET(TECH)GH lSlatamunr Knrak
i - " SECRETARY TO GOVT OF KHYBEREY
o . o PAKHTUNKHWA L
' : i - ELEMENTARY & SECONDARY;
_ : * - 'EDUCATION DEPARTMENT" = "%
: -EIIQ.:L, of even no. & date B ' g
Copy is forwarded to:-- -~ - ’ . i
‘1) - -Secretary to Govt of Khyber Pakhtunkhwa Es‘ablxshment Department{.
* - Peshawar. -
2) - Special Secretary (Qegulatlon), Estabhshment Department Govt o 4
- - Khyber Pakhtunkhwa Peshawar. : 3
3)." Secretary to Govt. of Khyber Pakhtunkhwa, Fmance Department,.” & = "~
- Peshawar. B
" 4)  Secretary to Chief Mmzster Khyber Pakhtunkhwa. B
5) PSto Chlef Secretary Khyber Pakhtunkhwa o2
1 ._ %k; ..

o

'J‘;

SRR




M. _ _ .
0) All Directors in Eicmenlary & Secondary Educalron Departmcnl l<hybcr
Pakhtunkhwa,

7) Excculive District Officers Elementary & becondary Educatron
concerned.

8) The Accounlant General Khyber Pakhtunkhwa

) All District Accounts Officers /Agency Accounts Officers concerned
10) PS8 to Minister for Elementary & Secondary Department Khyber
- Pakhilunkhwa. -
11)  PS o Secretary / Special Secretary / Addruonal Secretary E&S Fclu
‘ Deptt Govt of Khyber Pakhtunkhwa, . .
12)  PAto Depuly Secretary (Admn) Elementary & Secondary Eciu
~ Department Govt of Khyber Pakhiunkhwa.
13)  Officers'concerned
14)  Master file

(ARl JAMIL) -
SECT!ONOFFICER (PRIMARY)
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BEFORE THE NWEP: SERVICE TRIBUNAL, PESHAWAR

Appeal No 266 of 2009

Date of Instrtutlon 18.02.2009
Date of Decrsron e T 03 07.2009:

~ Haroonur !\adhld $/0 Ghulam Saiwar near l&rla! Masjid | Moha!lah Ram Bagh’Mardan"

a _(SET Government_Cenrtra! Model High chhpol Bank Road, Mardan) (Appellant)

' appe!lants in second set of 10 cases and tt*e Specral attomey of the appellant in
; smgle case No 200 of 2009 and the A G P e<plamed the cases ST AMJ

. VERSUS

‘1. The Secretary E!ementary & Secondary Educatron Department Government :
.- of NWFP, Peshawar. -.

2. The Chref Secretary, Government or NWFP Peshawar. (Respondents) |

'APPEAL UNDER SECTION 4 OF THE NWFP SERVICE TRIBUNAL ACT,’ 1974,
- TQ'THE EFFECT THAT NOTIFICATION NO. SO(PE)2-6/E&S/UPGRADATION/
 SET DATED 27.9.2008° TOQ ‘THE “EXTENT OF ALLOWING ONE TIME . °
UPGRADATION FROM_B-16-TQ -BPS-17_TO THE SETS INCL UDING
" APPELLANT _WITH IMMEDIATE !.‘FFECT LE 2792008 INSTEAD OF

01.10, 2007,
. MR.;ADAM KHAN, B L S :
 Advocate. Forappellant. =~ - - o
MR. JAMAL ABDUL NASIR, S o
Addl. Government Pleader, .- & L. ~ For respondents.
MR. JUSTICE (R) SALIM KHAN, .© =% .. . CHAIRMAN

© MR, ABDULJALILKHAN, . . .. . ... .~ - MEMBER..

JUDGMENT _' :

JUSTICE (R) SALIM KHAN CHAIRMAN - The legal issues in'Service -+~ -
Appeals Nos 266 to. 282 of 2009 (17 caseﬂ |n Service Appeats Nos. 213 to 219

-and 429 to 431 of 2009 (10 cases) as Wcll gs in Service Appeal No. 200 of 2009,

are ormrlar and need drscussron and dlapodai at the same time. The Iearned }

counsel for the appellants in the ﬂrst set of 17 cases, the learned counsel for the

-
~

2. '.' : .- Haroon Rashrd appellant conlended that he was SET BPS 16 The

Frnance Department issued the’ Notrﬁcatron No. FD/SO(»—R)lO 22(8)/2005 cated-
26 1.2008, vrde which’ upgradatron of var 045 posts of ‘teachers in the- Educatron.
Department was ordered It included the incumbents of posts of S.E. T wrth atleast

S 10 years servrce subJect to the rccommendatuons of tne Departmental Promotron‘




: contentlon that: lmposrtron of restnctuon of one time and personal wa.z |llega, ,(5
_ aga:nst law and facts. The appellant of Service Appeal No. 200 of- 2009 cqntende 5
~ that she was posted as SET (BPS 17) but grant of upgradation was delayed upto- -

'date' . I

T

N
o

Commrttee Vide order dated 27 9, 2008 upgradatlon was allowed to the appellant

witly immediate. effect mstead of 1. 10 2007. The cases of the other appellants are
almost the same though the cases in the’ second set also contalned the-’

27.9. 2008 and it was granted to her wrth nnmedrate effect rnstead of the due .
2 . . ;

' i
oy
b

L et

. 3. N | : The respondents contested the appeal They submrtted that the

grant of upgraclatlon was for. one tlme only with atleast 10 years servrce and the
condition of processnng the cases through the Departmental Promotron Commlttee '
was_part and parcel of the notifi catlon vrdc Wthh the’ appellants clalmed the

.facalrty
4 We heard the argurnent_s a:ndyperused th_e record as alforentelltioned.
5. * The “notif cation dated 26 1. )008 clearly shows that the r‘,suthonty

was pleascd to allow upgradatron for the rncumbents of the posts w.e.f.
01 10.2007. Vide order dated 2792008 certain persons were -granted

| 'upgradatron but with |mmed|ate effect and subJect to the condltlon that these
‘ upgradatlons were. personal and the posts shall be degraded from BPS-17 to BPS-‘_','
\L6 when these are vacated by the present ine umbents

. It was the prerogatlve of the uovernment to grant upgrad;rtron for.
one trme only, though to all crvrl servants of the Educatlon Department who had .

the requisite qualrf ication on the date of | issue of the above mentloned notrﬁcatuon- "

_ dated 26. 1. 2008 It was also the pre*ogalrve of the Provrncral Goverr.ment to
withdraw the sald Order on the same date for the purposes of all those persons o
- who - were not qualrﬁed for upgradation -of their. posts on 2612008 The'

-Government had the power to declare that the posts shall stand upgraded for the~
purposes of their 1ncumbents only, and not. perpetually ' ' .

7. . The above "menti'oned notification had clearly cleclared' that the -

~ upgradation would be effected from 01. 1G.2007. The Departmental Promation .

Commlttee had to take time in processmg the cases of lncumbents of the posts in . .

~order to check whether they had the requ..ed Iength of servuce, ancl they were_

otherwise clrgrble for upgradatlon througn tl .ir service record But lt dld not mean

N

T e T e o L




|

o that the Denartfnental Promotron Cornmrttee could change the contents of the '.

. nobf cation |tself specaally Wlth respeCL to its: effecbveness It is not the| JOb of the é‘) o
' Departmental Promotlon Commxttee to fix the date of promotaon/upgradatlw -

SR prOSpecttvely, vvhen the nobﬁcatnon had declared the date of effectsveness from a

- prevuous certarn date or when a vacancy was avallable for a certaln cml servant

B g from a prewous date It was the authonty of the Appo:ntlng Author:ty to antedate

the upgradatlon @, as the case may be to Lhe respectlve date menttoned by the :

' notlﬁcatlon or availablhty of the vacancy That date is 01 10. 2007 in the p(esent |

.cases Wthh could not be changed by the D. P C, or, even, by the Appomtmg
Authorlty ' SR g

S8 In the. Irght of the above we accept all the above mentloned appeals
to the extent that the upgradatton of therr respectlve posts and thelr appomtment
_to those - posts shall be declared erfectuve from. 01.10. 2007 though such
.upgradation and postxng shall be one time only and shall be personal to. the
| , :,.appellants, and- thexr ssmllarly placed colieagues ‘as. per the contents of the

B_I\J_NQU_NQ.E_D
03.7.2009




i Before the N.W.F. P. Serwce Trlbuna/
[‘ o/\ No_u of?OlO

‘Hukum Khan Sl':'l‘ GHS Dagal, Swabi o [

Versus

e

-ﬁw

i 1. Gowt.of NWFP through Secretary Educatlon Peshawar Dizsy L“"‘l "‘7"""
S R -2 Chnef Secretary, Govt of NWFP Peshawar o ,mJl{,{
:1§.;;.;_1-~.:_:_, L e sessssinseneitens IS (Respondents)

PP VL

APPEAL U/S 4 OF THE SERVICE TRIBUNAL ACT, 1974 i

Slr,

e et et e A e W 1

The appellant humbly submlts as under -

1. - That appellant was appomted asa SET Teacher on 23/5 / ?f and;. o
placed in BPS-16 a

(Copv of appomtment order in BPS- 15 is annexure “A")

2., That respondent (Finance - Department - Govt.” of NWFP), lSSU&dl
-notification dated 26/01/2007 for up- g*adat:on of post : '

. (Copy of Notlf“cataon dated 01/10/2007 is annexure » ll
30 That respondent lssued Notlﬁcatlon ‘dated 26/01/2008
(Copv of Not:f‘catlon d-xted 26/01/2008 is. annexure = 1}

-4, That vrde Notlﬂcatlon dated 21/04/2008 appellant’s post Is
upgraded to BPS-17 but with addltlon of one time only.

: '_ ' (Copy of Notnf’oatlon dated 21/04/2008 is annexure“;'l
© 50 That in’ consequence of. said Notlﬁcatlon, appellant is allowed

-, up-gradation of posts with immediate effect instead of 01/10/2007.'_ -
e . sy v:de notnﬂcatlon dated 27/09/2008 - .
"a\(;-xl.

“{% o

| 7. That as per ]uclgment dated 03/07/2009 of this Hon'able Trlbunal in .
o " pumerous appeals up- gradatlon has been . .granted” w.e.f.”
R 01/10/2007 R o ComE

(Copv of 1udqment is annexgre “F") .

J T

“That” appellant is equupped with the. requ:snte quallfcatlon as',, ‘, i
env:saged in'the- Notlﬂcatlon for up~gradatlon of posts C o

A o A S e T b a4 HSe st

et AP————._——




“'\f' . r(.No.of Order | Date of Order Ordcr or othcr Procccdmgs with Sngnatum of Jud cor : s
S / or procecdings | or proceeding | Magistratc and that of partics or counsel where i cossasy. %E’
94_~ o 23"9.2'2010 ' Appcllnnt wxlh counscl prcscnt nnd hcnrd ,
'I‘hough thc appca] was argued at the prehmmary
stage, yet m ‘the lxght of decision of thxs Tnbupai dated -
£ . "
-+ 1372009 in Appcal No: 266/2009 utlcd ‘I—lnroon-ur-RnshId- : }
4 o P - . s-sl,urclury Llc;n_outmy & .bu.on_dnry Eduentlc_m ) ;. '
. - . ' Dcpmt.mpnl_. Government of _N\Vﬁ?l’,-lfé;hndvdf,and anolllicr;i :
' and in view :of coﬁsis'tcnt view of the. nuahsi Sﬁprcnic Court, . '
: ‘ of Pnklslnu as rcﬂcclcd in lhc case reported s 2005 SCMR . S ' :
: R 499 (Supremc Court of Palustan) and othcr reported cases, ] 1 ,
‘ is proposcd to dlSpOSC of tlns appcnl aswcll assumlar nature o ’ -
s appeals, Ilsted below, vide this smgle order. ] N 7
3".:1 S ] : o h ) S
L) . ) S.No Apgeal No, ' Name of aggellan ' i
1 1L 42/2010‘- - ‘ Muhammad Irshad B .
i 12 4320100 - Abdul Waheed v/ S
i 3. . 442010 © Muhammad Farid .
g 4, ©.45720100  °  Muhammad Saced .
e 5. - 462010 . . . Muhammad Saleem
6. - 472010 Muhammad Tanvir
: . | 7. 482010 . - Khalid Mehmood
48 492010 - .~ Muhammad Riaz
9..%: 50/2010 - - Syed Amjad Ali Shah
., 0 |re :512000 ¢ . - GulabShah. -
K [ {1l 7522010 - . ™ Rahimullahv |
: 112, 15372010 g SaidZada .~ . =
s .- |13.-754/2010 ¢  “Muhammad Saced ¥~ -
sol 0 |14, ¢ 5502010 . . Bakht Sher Hussain «* .
‘150 56/2010°:. -~ Mujahid Hussain
; . |16, - 57120100 .  AbdurRashid + .
| © o |17.. 5802010 ¢ 1 . Attaullah b
i - 18, 592010 - ' AmirRehman,/" . :'
L . 19.7  s0n010 * SalchMuhammad / }
i 20, ---6i/2010 . - Muhammad Tahir / !
S ) ¢« 121, .'v,62/2010 . - JohwrAli » - E
e 1220 .6372010 - WahitabGul & - . ST
I T 23, 64/2010 : Bakhit Nawab / R REEE
4 124, ..65/2010 Qabil Shah /- S D I
Lo ‘125, 6612010 .. Wahcedwiz-Zaman - .- | -~
R 26, - 672010  ° Muhammad Usman N
. 27, 68R010 " Mubariimad Hanif
i 28. 6912010 - Muhammad Sarfraz )
s 129 _70/2,010, Nacemul Hassan D
1-.-




30. 712010 BashirAmmd .

|33.0 7010 Mubanimad Nazir
34.5 520100 ¥ Javed Igbal |
35.0° 76720100 " Rustam Khan
36,5 7772010 . - Muhammad Javed

380 79720100 ¥ Al Mullah Hiran &

144, 8572010 ' Nooi-ul-Jamil , ~

460 872010 .- ShamsurRiaz v . .-

;|47 -8822010  °  Muhammad Parvez
48. . 89/2010 " Zahoor Akhtar
49, 90/2010.. Shah Jehan v~ .
- 150, - 912010 = MuhammadKanm/ :
151, 9272010 -Abdullah . . - .
-] 52. 93/2010 Majid Ghufran

3L, 720010 0 - Muhamunad Nacem
32.. 7312010 " WaliDad.’ :

37.°- 782010 " Nisar Ahmad Lodhi

39, 8012010 . "o AbdurReufue oy

A0. 812010 7 Dohramand A, T G
AL 822010 FagliRaziq ¢ . .

42, 83/2010.- - : MuhammadZuhaxr

43, .. 8472010, . Abdul Waheed = ©

45. . '86/2010° " Muhammad Nisar -

' hght of Nouﬁca(xon dated 26.01 2008 mstcad of upgradanon

' wn.h 1mmcduue cffcct vide Nouf' cation dated 27 2.2008. Tho

. loo-. pcrsonal to the appcllant The nppcllnnt hns furthcr

: prnycd for one udvuuw inercnu.nt on m.coum of upgrndnl.lon‘
‘ purpose of further promotxon to BPS-18 19and20.
the hght of Nonﬁcanon dated 26.1 2008 is concemed the

"the Tnbunal dajed 372009 in’ Appcal No. 266/2009

Awhcrcby, sumlar naturc appeals were dxsposed of thh the

‘ followmg order:-

_The appellant who was appomtod as SET in BPS-I@ .

s scckmg upgradation to BPS-17 we.f. 01 10. 2007 in the' '

27 9. 2008 on lhe ground of one time upgradauon and that, | 8

and treaung the upgradatxon as regular promonon for theA -

So far upgradanon with effect ﬁ'om 01 10 2007 in '

_ . “In lhc hght of the above, we acccpl all the
above menuoned appeals to the’ extent that the :

, nppelllml has (‘urllu.r m:.ullcd the unpugnc(l Notificationdadai’ -

miatter stands resolved through lhe above referred decasxon of‘ o




{

” P / S : upgradataxon of their respcct:vc posts and thezr
- appointment to' thosc™ posts shall be ‘declared
Lo : effective from 01.10.2007, though such upgmdauon
(g” and posting shall be one time only and shall- be
\ _ .. ‘personal to the appellants; and their similarly placed
L . ‘ © .. 1 colleagues, as.per contents of the notification
‘.| A B o | . quoted above. Parties are left to bear their own’
costs”.

It would bc seen from ‘the pcm.sal of the abov

rcproduccd ordcr of the Tribunal that the: 1ssucs ot' one um

¢

upgradauon and tlu. upgradauon pcrsonal to lhc appclinn
l ; ) . - wns nlso rcsolved but the nppcll.ml has placcd on ﬁlc :
i _ Nouﬂcutxon dalcd 19 10 2009, which has obvxously begn e
lssucd aflcr the abovc referred dCCISIOIl, showmg Lhe
thhdmwal of thc co‘ndmon of ‘onc tlmc only’ from 1he
Nouﬁcahon dated 2' A4, 2008 As rcgards the grant of

I
L .
e prematurc ; ~advanée - annual mcrcment on [~

I:omoﬂonlupgradahon, sufﬁce it to say that the depanmcnl

-

LT

N

ill have ‘no other option but to grant prcmalurc advancc

annual mctcmcnt if adm:ssxblc undcr thc mlcs on upgradauou S

of thc appcllants So far trcaung the upgxadauon as regular

.
¥

promouon, the lcamcd counsc! for the nppcllnnls would nof %

*
t . . : -| press thxs xssue in vxew of thc prevaxlmg legal posmon

In view of the above when the Tnbunal had already]
resolved the issue of declanng the upgradauon effecuve ﬁ'om
ol. 10 2007 and had dnrecxed the depnrtment to also grant the
upgradatmn from that pamcular date to the smularly placed

colleagues ‘of the appe]lants the dcpartment should have acted

accordmgly and should have extended the beneﬁt to’ the

—— ¥ s

-appcllzmt and appcllants in thie conneclcd appcals, mstcad oI
forcmg thcm to move sbc appcals for the nghts nlrcady

adjudxcatcd in thcxr fnvour by the Tnbunal In such hke

silunuom, it-has been lhc cous:slcnt vaew of thc august -

Suprcmc Court of Pakistan that:




e -

e by
e .

¢ L.’T‘,'_.r...v

“When Tnbunal or -Court
dcexdcs a point of law rclating 1o the terms
ofiservice of a civil scrvant which, covered
not only the case of civil- servants “who
lmgau:d but also of other civil servants,
who* might have not taken any legal
proccedmgs, the dictates of justice and rule
of good governance demand that the benefit
of the decision. be extended to- other civil
servants, who might not be parties to “the
huganon instead of compellmg them . to
approach the Tribunal or any other legal

forum.” (2005 SCMR 499-Suprcme Court of
Paklslan)

Consequently, 1he appeal “and all the above
lxsted appeals, arc acceptcd m hmmc)wnh du'ecuon to
thc rcspondcnt-dcparlnmnl to unmedmtcly, wnhout

funhcr loss of tlmc, dcclarc lhc upgradauon of thc
rcspcctwc posts‘of thc appcliants and thexr appomlmcnt
to thosc pog.ts effcctwe from 01 10 2007 thh all
conse quentlal beneuts in aecordance wnh the decismn
of the 'I'nbunnl dated 3. 72009 relevant rules and

Nouﬁcatlons, mcludmg Nonﬁcatxon of the lmance

Department datcd 19 10 2009. No order as to o

3
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- Khyber Pakhtunkhw.» Sorv-cos Tﬂbunal Pe-;hdn.ar the Compotenl Authonty IS pleasad (o up:

" be downgraded as, and when vac.;le.d by the u-cumbvnls under the {ollownng braak- up:e

GOVERNMENT OF KHYBER PAKHTUNKHWA
ELEMENTARY ‘& SECONDARY EDUCATION DEPARTMENT
Dated Peshawar the 03 11-2010.

NOTIFICATION, .~

No. SO(PE|2 GJDPCIUQ»Gradauon SETs Bs-16 {o' BS-17, In pursuance of Judgement of

..‘.

-
-~

gfado 2804 posts ol SC“I s in E&SE Doparlmenl KPK lmm HPS-16 o BPS-17 as parsonal lo lhe
Incumnenls with ellecl from 01-10- ?007 subject to me condsuon that the posls shall au‘omalrcally T ' !

SWNo, — [Bosis T Tt oo “fotal'No.! of Posts, =~~~ " T
1 SETs (Male) .- " TTTTTTTRT T T RA@T T T et

SRR PR TR L PN R}

SETs (Female) . -~ N . . 446"

LLE XL LR BN R - . - . - - -

3" SETs (Tec*lmca!}lbommerca T RN EANTY

——— e m e e enmle i ——— et -

Total:- . S T 2804

- Copy forwarded lo llu: Accountant General, Khyber Paknlunkhwa, Peshawar lor

—— A [ S B el R R L I

4
N

SECRETARY TO .GOVT. OF
KHYBER PAKIITUNKIHWA S : St
ELEMENTARY & SECONDARY i

: . EDUCATION DEPARTMENT . ;

B,

Endst No. SO(!'R)H)HO ??(l])/”‘()‘()‘l/Vol Lt} ‘D‘lln(l l’v’;ll:l'w.'lr the, 03-11-2010

information & necessary acuon

o b .o ..
secnog ER(FR) .

: FINANCE DPEARTMENT,

P

Endst. No & Dale as above

Copy lo:warded o T : : -

1. The Secretary o Governof' Governor's Secretariat (FATA) Khyher Pakhlunkhwa
2. The Secrelary lo Govt, of Ighyber Pakhtunkhwa, Establishment & Admn. Department.” .~ '
3. The Secrelary to Govl. af :Khyber-Pakhtunkhwa, Finance Departmenl wir o hus letfer . .
‘No.SO(FR)/FD/10-22(B)i2007/Vol-it daled 14-10-2010.
All Direclors of Educalion:(E&SE) in Khyber Pakhlunkhwa including Direclor (FATA).
All Executive District Omcers Elementary & Secondary Education in Khyber A ) .
Pakhtunkhwa,
All Agency Education Omcers in Khyber Pakhlunkhwa
Ali Diatrlct Accounts Officors, In-Kiyybar Pakhiunkhwi
All Agency Accounts Officers in Khyber Pakhiunkhwa -
Seclion Officer (FR). Finance -Deparlmen! wir to his letter No. SO(FR)FODI/0-
22(B)y2007/Vol.li dated 14-10-2010.
" 10. P.S to Secretary E&SE Depariment. ' o
11. P.S to Additional Secretary E4SE. Depurlmenl : ) : - *
12. P A lo Dopuly Sucmlary E&SE Dcpaﬂmcnl

O ND

N

{MUJEEBWR-RAHMAN)
- SECTION OFFICER {PRIMARY)
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i/
" To

. ; The Sccrcrury to Govtof KPK, - \
3 - = Elementary & Sccondary Educatxon : @L
: : Dup artment, Peshawar, . . L /

Subjeet : Appeal for frant nfﬂlﬂ’.‘s'-l"]. on (‘.mnn‘lé(.'inu

10 i'c;}l's ‘s.crvi(;c ns S]f._l_: .
R/Sir, ‘ o e ,

‘With due reverence & u.xpn,cl IL iy a.uc,d llmt 2804 SETs wuc upgmclcd
rom Bl’s 16 10 13PS-17 wel 01-10-2007 in the' hﬁhi of the

Jjudgement of Khyber
Pul\htoonl\hwa Scwxccs Tribun:

al. Pcshawar v1dc Lud No.. SO(F R)TD/IO-' '
72(13)/”007/\701 11, d"xtcd 03- 11

~2010 As. I have bccn working as SET m'-
E duc

alion. D(..Pdllmull mnch f— ] __

compl,cud R ARy Ny D I

So, yeur honourable 'authority

19 ‘/‘7 MY 10- ycars Suvxcc as SE’I

is humbly lCC]UCblcd lhat I may also plcasc be
'awaldcd BPS-17 fr om the date of my complclmg 10 years scr vxcc as Sl"'I‘
I shat} bt. much obhdy.d

Dated: 2.4 /o =20

.

You Es'ObedicntIv, -




GOVFRNMI‘I\ T OF NWFP R
 FINANCE DEPAR FMENT - |

(RI’GUI.AH( n wr\(.)jf': \ .

I\O F D/SO(TR)“O-T’(B “001/\’01 ll::-‘-" -
l)'ucd Pc.alnw.n e 19- 10- 700‘)"

All Secretaries lo'lhe.(}ov'tf; 0!1\‘ WFEFP: "

¥
Ay

Subject- - NOTIFICATION: I SR BN

* Dear Sir,

g

"1 am dllgulud W u.lu lhls Dz.p.uum.nls \luulu..uu:n ln.ann;,

. \0 FI)/SO(I l\)lO 22/"007 d.\ln.d 2] ()4 "00 b and lo state llml the c.umpa.m. aulhmu\

" has bcen plcascd to, \\ltlldl'l\\ 1hc condmon 0
4 in lhc almcmunuomd lt.llu lln. mum nm: 1y 1hus bt,

1 “onc time nnlv“ as w.xs mmuuncd und\.r

last column a;:amsl scrial \loe

o kn*dl) re'\d as und(.r -

"—S_NO 1‘ \:stmg, Designation i Qunlil’icntion‘, : - Um,n Tue'(a"'
Vo ~and Pay Seale "~ |- o g ‘ Seale.
l 4 TSETs (BPS-16) . - | With g Teastten ycars service.. 13PS-17:
= - : 'Upgmé'\non 1o the post shall be
“} madeihrough” DPC as.psi Lud1

L'_.;..__;_- IS R

b e e

down ptoacdurc T PR A
"YO\U’S'l.i\i-lil.l»'t'ﬂ‘li)'é o
oo SR T T , (>H,\U1\A1 VLLAR) . o f
T e srcmo\ Olllt‘Y‘R(l‘R) S
F\IDST NO & DATE !’V}-N' T -'
C opy of the abovc 1:. fonwaxdui fox mimmauon and ncccssm\ action Lo L
i oAl llu. DCO:/LDO» Ss,hools & L\lua() Dc.p.nlmml M\\ P ' f
' 2. . Accountant Cieneral; JOWEFP, Peshawar, : : o S
3. Dircctor Schools & L. iteracy NWY P, Pshawar i
4, . Director of Education FAT A NWFEP, Pc\lm\\.u AT Y
.5 - PSOtw Chief: Minister: NWEP.” ALY : Ad‘,o(;a‘(-';‘.
6.. PSOt ChlL,beLlcldl\ NWEP. . QUVR\“ME C()URY; :

7. PSto Secretary 10 Govt; of NWFP Finance, quumam
S8 Al DHll’lCl/A[,l.n(.)’ /\ccounts Officers in NWFE.

.\.’ .

SECTION QFFICER (FR)
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< S EFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.
- " Service Appeal #244/2012. _
Mr. F“&ﬂ( ééa/ru, 5’6/ e Appellant

. VERSUS - ~ | o

- Govt. of Khyber Pakhtunkhwa through Secretary Elementary & Secondary Education
Peshawar&others'................................................................‘.... Respondents

Written reply/ Para wise comments for & on behalf of Respondents.
Respectfully Sheweth,

Preliminary Objections:-

That the appeal is badly time barred.
That the appeal is bad for non jonder/ mis-j oinder for necessary party.
That the appellant has not come to this Honourable Court with clean hand.

That the appeal is not maintainable in its present form.

AR T

That the appellant has concealed important material facts from this v

Honourable Court. ' ‘

6. That the appellant has been estopped by his own conduct to file the instant
appeal. ' |

7. That the appellant has no cause of action.

8. That the Rule 3(2) of the Khyber Civil Servant (Appointment, Promotlon &

Transfer) Rules 1989, authorized the Department to lay down method of

appointment qualification and other condition applicable to the post in

consultatlon with the Establishment & Administration Department and ) | ,
F1nance Department. Hence the present appeal is liable to be dismissed.
9. That the present appeal does not come within the ambit of the Section-4 of the
Service Tribunal Act 1973. | :
FACTS.

1. This para pertains to court record, hence no comments.

2. The mentionéd Notification was issued 155' the competent authority. However,
it remain no more in the field as superseded by Notification dated 26-01 -2008
(Annexure—C of the appeal). '

3. That the mentioned Notification was issued in accordance with law & rules.

4. The mentioned Notification was issued in accordance with law and rules and
policy, by the competent authority, through Departmental Promotion
Committee. ,

5. Incorrect. the promotion/ up-gradation, as according to rules, always grahted
with immediate effect.

6. This parka pertalns to appellant academic record, hence no comments.

I

t




7. This para pertains to the record of the Tribunal, hence no comments.

8. Replied in para-6 above. o

9. Incorrect and denied, the claim of the appellant is against the prevailing rules
and policy. However, it is pertinent to mention here that the appellant has not-
claimed and regular promotion in departmental appeal in (Annexure-H at
Page-29 of the appeal), hence the present appeal is not maintainable and

tenable according to law.

10. Incorrect. The appellant did not adduce any legal proof/ law in support of his
claim. Hence the appellant is not entitled for any proinotion and advance
increment. The appellant also did not mention this claim in is time barred

departmental appeal dated 29-10-2011, hence the present appeal is liable to be

dismissed.

11. The mentioned departmental appeal is annexed a page-22 is badly time barred.
12. Incorrect and dented. ' o

13. As replied in foregoing para- 5

14. As replied in forgoing para-9. .

; 15. Incorrect and not admitted. The claims of the appellant mentioned in this para

are illegal, without any legal proof, against the prevailing law, rules, policy:

Iy

ottt LT itk T ow el L

and facts, hence the present appeal is liable to be dismissed inter alia on the -
: following grounds:-
\ ON GROUNDS.

A. Incorrect and not admitted. There is no contradiction as mentioned by the
appellant. All the Notification mentioned herein are in accordance to law,
rules and policy and issued by the competent authorities.

B. Incorrect. The statement of the appellant in this para is not related to claim of

the appellant as mentioned in is time barred departmental appeal. h

C. Incorrect and not admitted. The Principle mentioned in this para is not
applicable to the case of the appellant. : ,

D. Incorrect. The appellant claim in this para is against the law and rules, without
proof and based on malafide motives.

E. Incorrect. All Notification mentioned in this para were issued in consultation

 with Establishment and Administration Depart’ment and Finance Department,
hence denied.

F. Incorrect and not admitted. The statement of the appellant in this para is
against the Notification dated 08-01-2008 S# 4 column of qualification
(Annexure-C of the appeal at page-9). ’

G. Incorrect and not admitted. The statement of the appellant is not supported by
any rules and law, nor the same was prayed in he departmental appeal dated
29-10-2011 by the appellant denied. '



H. Incorrect. The appellant misread and mis-apprehend the mentioned up-
gradation and attempted to misguide this Honoura!;le Court. Hence the present
appeal is liable to be dismissed being against law, rules, policy and facts.

1. This para pertains to the record of the courts, hence no comments. ‘However,
the respondents seek the permission of this Honourable Tribunal to adduce
more grounds and proofs.at the time of arguments.

In view of the above made submissions, it is humbly requested that this

Honourable Tribunal may very graciously be pleased to dismiss the instant appeal with

cost in favour of the Respondents.

" Secretary to Govt of Khyber Pakhtunkhwa,
Elementary & Secondary Education Department.
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