. - | Date of

| Order or other proceedings with signature of Judge or Magistrate
| order/ ' '
proceeding
2 3 -
EBEF ORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
Appeal No. 1988/2015
Date of Institution ... 03.11.2015
Date of Decision ... 31.07.2018
Fazal Wahid, Junior Clinical Technician (Pharmacy), Civil
Dispensary GuliBagh, Mardan. - ---Appellant
The Government of Khyber Pakhtunkhwa through Secretary
Health Peshawar.
2. The Secretary to Government of Khyber Pakhlunkhwa finance
' Department, Peshawar.
3. The Director General Health Services, Khyber Pakhtunkhwa
Peshawar.
4. The Commissioner, Afghan Refugecs Headquartcrs Phase-5
Hayatabad, Khyber Pakhtunkhwa Peshawar. :
5. The District Health Officer, Mardan----------- -——-Respondents
Mr. Muhammad Hamid Mughal : Memb_cr
- Mr. Ahmad Hassan-------- —--Member
31.07.2018 JUDGMENT

MUHAMMAD HAMID MUGIIAL MFMBER' Learned

counscl for the appellant and-Mr. Rlaz Pamdakhcﬂ learned Assistant
Advocate General for the ,respondenfs_ present.
2. Appellant Junior Clinical Technician (Phafma_cy) has filed the

present appeal u/s 4 of the Khyberr Pakhtunkhwa Service Tribunal

A AC{, 1974 for cOunting his service rendered by him as compounder

in Afghan Refugees Project on contract basis w.e.f 11.05.1982 till

his retrenchment on 31.12.1994, towards the present 'prolvincial




3. 'Leamed counsel for the appellant argued that the appellant
was initiaily< appointed as compounder in the Afghaﬁ Refugees
Project on 11.05.1'982 and later on retrenched w.e.f '31.12.1994.
. 3 - E - | Further argued that vide appointrﬁent order dated 23.05.1995 the
| | appellant \:)vas then aippointeq as’ Dispenser (BS-06) in the Health
Department Khyber Pakhtunkhwa Which post has now béen
upgraded eind ré—designated as Junior Clinical Technician Pharmacy | -
(BS-IZ). Further afgued that the emplbyees ot; Afghan Refugees' |
Projeét wére subsequently declared és éi-vil servants and wefe thus
entitled for pensionary and retrenchiment benefits. Learned counsel

for the api)ellant while referring to the judgments of the Hon’ble

\ . .‘ Superior Courts argued that the -appellant is also entitled for
g - regularization/counting of his previous service towards the present
|

No

service in ‘i[he light of Civil Service Regulations (C.S.R)J365(a), 420
(h) and 422.

, |4 As against that learned Assistant Advocate General resisted
the preseni app;:al and argued that ‘the appellant was a contractual
employee é‘f Afghan Refugee Health i’roject and therefore- in that
capacity hé could not be treated as civil servant.

| ' . 5. Arguments heard. File perused.

6. Cas(; of the appellant is that he should be considered as

Federal Government employee w.e.f 11.05.1982 till 31.12.1994 and

as such his previous service as a federal civil servant be counted
) ( g

fee

towards his present provincial service. N

PR Fhrn e a D S



7. Ttis'an admitted positieﬁ that the appellant carlier appro-ached

| Federal Servic»e: Tribunal for the samé relief. However the Federal

Service Tribunal vide its judgment dated 29.04.2010 passed in

service appeal No. 145 (P) C.8/2007 dismissed the appeal of the

appellant also on the ground that the appellant was a contractual

A empldyee of project and he was not being paid by the government

for his service in the project but paid by Afghan Refugees

Organizations, therefore he could not equate himself with émployees

| of government and that since he wasa project employee therefore he

could not claim to be at par with other civil servants.

8. Thete is no denial that the- judgment of Federal Service

| Tribunal bearing No. 145 (P) C.8/2007 still holds field.

Consequently this Tribunal is constrained to dismiss the present
appeal, and as such the present appeal is. dismissed. Parties are left

to bear their own costs. File be consigned to the record room.

y

hmad Hassan) ‘ (Muhammad Hamid Mughal)
Member ‘ ' -~ Member
ANNOUNCED
131.07.2018
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31.07.2018 Learned counsel for the appellant and Mr. Riaz Paindakheil learned

Assistant Advocate General for the respondents present.

Vide separate judgment of today of this Tribunal placed on file, the
present service appeal is dismissed. Parties ‘are left to bear their own, costs.

File be consigned to the record room.

. L ) . svan spp-

(AHMAD HASSAN) (MUHAMMAD HAMID MUGHAL)
MEMBER . | - MEMBER
ANNOUNCED ,

31.07.2018 , ’
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08.02.2018 Junior to counsel for the appellant and Mr. Riaz Khan Paindakheil
Assistant Advocate General for the respondents present. Junior to counsel for the
appellant seeks adjournment as senior counsel for the appellant is ill. Adjourned.
To come up for arguments on 14.05.2018 before D.B

A ) \

(M.Amin Khan Kundi) . ' (Muhammad Hamid Mughal)
Member Member
1.05.2018 The Tribunal is défunct due to retirement of Hon’ble
Chairman. Therefore, the case is adjourned. To come up on
30.07.2018. '
30.07.2018 Appellant with counsel and Mr. Riaz Ahmad Painda

Kheil, Assistant AG for the, respondents present. Partial
arguments of lcarned counsel for the appellant heard.
Requested for adjournment. Adjourned. To come up for

further arguments on 31.07.2018 before D.B.

R

(Ahmad Hassan) (Muhammad Hamid Mughal)
Member (E) Member (J)
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28.04.2017

22/8/2017

16.11.2017

11.01.2018 .

N

;.' T" . - '_ ’ ‘:ﬂifg
Appellant in person and Mr. Ziaullah, Government Pleader for
respondents present. Appellant seeks adjournment as hlS counsel is

busy in the .august Supreme Court of Pakistan. Adjourned for final
hearlng to 22. 08 2017 before D.B.

%ﬁ | \.Cha‘&i\jan.

Clerk of counsel for the _appellant and Mr.
Muhammad Jan, Deputy District Attorney for t'he'
- respondents present. Clerk of counsel fot the appellé.nt '
requested for adjeurnment as his counsel is not avallable :
due to strike of the bar. To come up for arguments on

'16/11/2017 before DB.

(GUL ZEB
MEMBER

Clerk of counsel for the appellant and Addl. AG for.
the respondents present. Counsel for the appellant is not 1n

attendance. Seeks adjoumment To come up for a.rguments

on 11.01.2018 before the D.B. A
Member . . _ an

~ Clerk to counsel for the appellant present. Learned Asst:
AG for respondents present. Clerk to counsel for the appellant
requested for adjournment due to non availability' of his counsel.

Adjourned. To come up for arguments on 08.03.2018 before D.B. _

, -
: (Ahm/a[Hassan) _ (M. Hamnid Mughal)
Member(E) Member (J)




1'2.05.2016 B Clerk to counsel fcér the appellant, M/S Muhammad Arshed, SO -
and Irs’had,'l\/luhammad, SO (lit.) alongwith Addl: AG for respondéntgs_ .
present. Para-wise comnéwenf.s on behalf of responde'nts"No.' 1to 3
éubmitted. The learned ;;Addlz AG relies ‘on the writ.ten'statement ‘.
subrﬁitted by respondent%s No. 1 to 3 on behalf of respondents No. 4
and 5. The appeal m.a‘y bi‘e placed before D.B for rejoinder and final

hearing for .08.08.2016.§The Chairman may assign the appeal to

appropriate D.B. ; ' f\_
Member
08.08.2016 Counsel for the app;ellant, M/S Amjid Ali, Assistant and Yar

Gul, Senior Clerk al(imgwith Add_itio"hal AG for respondents
present. Rejoinder on'behalf of the appellant submitted, copy

whereof handed overto_learned Additional AG. To come up

for arguments on /$ - /3 /4 before D.B.
Member - ber -

15.12.2016 Clerk counsel for tihe appellant and Additional AG for the
respondents present. | Cie_rké counsel for the appellant requested for
| adjournment as counsel foré the appellant is busy before the Hon’ble
Peshawar High Court, Pesheitwar. Adjournment granted. To come up for

arguments ori 28.04.2017 before D.B.

(ASHFAQUE TAJ) (MUHAMMAD IR NAZIR)
MEMBER - MEMB

n
% v
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25.11.2015 ‘ijuﬁsel for  theiggpellant present. Leamed.counsgl' for the
appellant argued that the appellant was initially appointed as
Compounder in the Afghaﬁ Comrﬁissionerate on temporary basis with
effect from 11.5.1982 and that he later on joined the service of .
Afghaﬁ Commissionerate as Dispenser on 23.5.1995. That service | ‘s{
between '11.5.1982 to 31.12.1994 was not considered towards the ‘

pensionary benefits of the appellant regarding which he preferred

!8 departmental appeal which was rejected vide order dated 8.10.2015 1
%% and hence the instant service appeal on 18.11.2015. ;
‘ch?g That this Tribunal has allowed a similar case in appeal No. | |
£ ’i - ~ 38/2011 vide judgment dated 1.8.2011 which judgment was upheld by
Ed; tﬂhé'august Supreme Court of Pakistan by worthy judgment dated :
=@ 3.1.2013. %

A

) " That the appellant is entitled to treatment extended to

similarly placed employee referred to above.

Points urged need consideration. Admit. Subject to deposit of

security and process fee within 10 days, notices be issued to the

© e

respondents for written reply/comments for 22.3.2016 before S.B.
Chdfrman : )

Agent of counsel for the appellant, M/S Muhammad Arshed, SO
22.03.2016 :

and Mukhtiar, Junior Clerk alongwith Addl: A.G for respondents present. '
Written reply not submitted. Requested for adjournment. Last i

‘opportunity granted. To come up for written reply/comments on |

12.5.2016 before S.B.
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) _ Form- A |
FORM OF ORDER SHEET o
Court of v
Case No. 1288/2015
S.No. | Date of order Order or other proceedings with signature of judge or Magistrate g
Proceedings :
1 ' 2 3
1 18.11.2015 The appeal of Mr. Fazal Wahid resubmitted today by
Mr. Khaled Rehman Advocate may be entered in the Institution
register and put up to the Worthy Chairman for proper ojrdé;?.m-
— ‘
AZREGISTRAR
This case is entrusted to S. Bench for preliminary
2 hearing to be put up thereon 25y
CHAIRMAN
|
|
| | \
x / w
-
/ |
4
/’:l ‘
N s o
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’ ,J‘he appeal of Mr. Fazal Wahid Junior Clinical Technician.Health Department Mardan received to-day

i.e.'_-on 03.11.2015 is incomplete on the following score which is returned to the counsel for the

J'V" : g appellant for completion and resubmission within 15 days.
, -,‘-_; . Page No. 11, 20 to 24 and 26 of the appeal are illegible which may be replaced by legible/better

L. one.

; No fﬂ | 05 s,

Dt. D?) [1] o015 5 \ | | _

REGISTRAR ~
SERVICE TRIBUNAL
'KHYBER PAKHTUNKHWA
PESHAWAR.

Mr. Khaled Rehman Adv. Pesh.
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Service Appeal No._[{{88 /2015 i
| Fazli Wahid | The Govt. and others
Versus
......... Appellant evesesno.Respondents
i
INDEX
BRBDEscription of DocuThen (s pies| BEu DA B | Anhexure | BPasecs) -
1. Memo of Service Appeal . 1-4
Appointment order of appellant as
2 Compounder in Afghan Refugees 11.05.1982 A ' >-6
3. Retrenchment Order 13.12.1994 B 0-7
4 A?pomtment order of appellant as 23.05.1995 C 0-8
Dispenser {
; 19.06.1995
; 5. Letters 09.12.1995 - D 9-13 :
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6. Judgments of Superior Courts 03.12.1990 E 14-29
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8. Departmental Representation G 35-37
9. Impugned order 08.10.2015 - H 0-38
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10| Service Appeal No.38/2011 01.08.2011 I 39-41 )
Judgment of the Apex Court in ;
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“BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No._{J3 gz /2015
Fazli Wahid,
Junior Clinical Technician (Pharmacy),
'Civil Dispensary Guli Bagh, Mardan............................. Appellant
Versus | &.¥7.F.Provinga
| Borvico Tribussal
The Govt. of Khyber Pakhtunkhwa . Diary Mo LS
through Secretary Health : hm___OB" |-

_ Civil Secretariat, Peshawar. -

2. The Secretary to Govt. of Khyber Pakhtunkhwa
Finance Department,
Civil Secretariat, Peshawar.

3. The Director General

Health Services,
Khyber Pakhtunkhwa, Peshawar.

4. The Commissioner,

Afghan Refugees,
Headquarters, Phase - 5, Hayatabad,
Khyber Pakhtunkhwa, Peshawar.

5. The District Health Officer, Mardan................ -..Respondents

SERVICE APPEAL UNDER SECTION-.4 " OF THE KHYBER
PAKHTUNKHWA  SERVICE TRIBUNALS -ACT, 1974  FOR
REGULARIZATION/COUNTING OF THE SERVICE RENDERED BY
THE APPELLANT UNDER THE RESPONDENT NO.4 W.E.F. 11.05.1982
TO 31.12.1994 TOWARDS THE PRESENT SERVICE IN THE HEALTH
DEPARTMENT FOR THE PURPOSE OF PAY, PENSION AND OTHER

ALLIED BENEFITS WITH CONDONATION OF BREAK W.E.F.

01.01.1995 TO 22.05.1995.

PRAYER:
On acceptance of the instant appeal, the Respondents be

directed to regularize/count the service rendered by the appellant

under Respondent No.4 w.e.f. 11.05.1982 to 31.12.1994 towards the
<e-submitted to-dag

=
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pfesent service in the Health Department for the purpose of pay,
pension and other allied benefits with condonation of break w.e.f.

01.01.1995 to 22.05.1995 with all other back benefits with

adjustrhent/repéyment of amounts already drawn by the appellant.

Respectfully Sheweth,

Facts giving rise to the present appeal are as under:-

1. That appellant was initially appointed as Compounder under
Respondent No.4 vide order dated 11.05.1982 (4nnex:-A) and
after rendering service till 31.12.1994, his services were
retrenched vide order dated 13.12.1994 w.ef 31.12.1994

' (Annex:-B).

- 2. That appellant was then appointed as Dispenser (BPS-6) in the
Health Department vide order dated 23.05.1995 (Annex:-C) |
after observing all the codal formalities and now the post has
been upgraded and re-designated as Junior Clinical Techﬁician'
(Pharmacy) (BPS-12) and posted at Civil Dispensary Guli
Bagh, Mardan. At the moment appellant has at his credit nﬁore
than 20 years service in the Health Department while he had

more than 12 years in the Afghan Refugees Commissionerate.

3. That the employees of the Afghan Refugees Organization were
subsequently declared as temporary civil servants and thus |
entitled to compensatory pensionary and retrenchment benefits
vide letters dated 19.06.1995, 09.12.1995 and 23.07.2000
(Anne.f:-D) and Judgments of the superior Courts dated
31.11.1993 and 03.12.1990 (Annex:-E).

4. That the previous services of the similar employees serving in
identical circumstances have been regularized/counted vide

letters (A;znex:-F ), therefore, appellant is also entitled to the

. ' . : | | | . - s



same relief under.the ;prin'ci_ple;._c_gf;:ponsistency and equality

before law.

That appellant, appellant earlier approached the Federal Service
Tribunal, Islamabad for the subject.relief but the same was
turned down és. af)pellant was now the provincial civil servanf,
therefore, has preferred a departmental Representation
(Annex:-G) on 15.06.2015 to Respondent No.3 for counting his
previous service towards the present one but the same was
rejected vide impugned order dated 08.10.2015 (Annex:-H),

hence this appeal inter-alia on the following grounds:-

Grounds:

A.

That Respondents have not treated appellant in accordance with
law, rules and policy on subject and acted in violation of Article
4 of the Constitution of Islamic Republic of Pakistan, 1973 and
unlawfully refused to regularize/count the previous service of -
the appellant towards the present service, which is unjust, unfair

and hence not sustainable in the eye of law.

That similarly placed employees namely Amir Muhammad, Mir
Khawas Khan, Mir Ahmad Khan, Fazli Hakim and Mr. Israr
etc. have been granted pensionary benefits and therefore,
appellant is -also entitled to the same relief under the principle

of consistency and equality before law.

That the appellént had rendered more than 12 years service in
the Afghan Refugees Commissionerate which has been
declared as temporary Federal Service and even pensionary
benefits have been allowed to other employees of Afghan

Refugees Commissionerate, therefore, petitioner is also entitled

to the same relief and the refusal on the part of Respondents is




4
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[ 1]

not sustainable under the law.

'D.  That the appellant is entitled for regularization/counting of his
previous service towards the present service under Articles-
365(a), 420(h) and 422 of the Civil Service Regulations
alongwith other enabling provisions as held by thié Hon'ble
Tribunal in Service Appeal No.38/2011 decided on 01.08.2011
(Annex:-I) which was upheld by the Apex ? Court in
C.P.No0.552-P/2011 decided on 03.01.2013 (Annex:-J).

E.  That appellant would like to offer some other grounds during

the course of arguments.

It is, therefore, humbly prayed that the inétant appeal may

graciously be accepted as prayed for above.

Any other relief as deemed appropriate in the circumstances of -

case not specifically asked for, may also be granted to appellant.

Through

Dated:vE /1 12015
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¢ OFFICE: ORDER

n Mr. Fazal Wa]nd S/o ‘Mr. Ab2ul Noor Khan is appointed as
Compowder at the rate of Rs. 2500/- {two Thousand Five Hundred on%y) P.M

in the Af%an Refugees Health Project at south. W, wana.

30 June 1982 which is’ réﬁewable on six-monthly bisis and will not be treated
as Government Services nor it will entitle him any other facilities or allowances

form the Governmeni.
His Services are on temporary basis and can be terminated with:
On his appointment as Compowder he 'is posted to Bajauar
. Ageocy. ‘
a S/d_ :
Project Director Health N
Afghan Refugees NWFP
Peshawar
o. PDH (AR)/Apptt:P -F/ 3131-34 Dated: 11-05-1982

Copy-of the above is forwarded to the:- .- -

EAEEN, 4Gre e -""::?f.\'.",n e \’

1. Agency Surgeon Bajanar for information. and necessary action. s
arrival report may be furnished fo this oﬁice for further necessary
action;

Hot_:: Mardan The enclosed acceptance latter may be
"s_:!oﬁice through respecuve Agency Surgeon

nt is -on contract basisfrom the date of his arvivaidh |

-y

Case

o w{Sf' .
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0. #7278 /Fsio/ 43/ PESH:
Frem,

The F*S.K.0. Afghan Refugees,
District Peshawar/nardan.

] \
’
Lr. Fazel Wehid Dispenser, ¢~ /4? -
C/0 1.0. I/C BHU Badaber, rartbe (8

SU3J.CT: ~ RETREICHEALT,

Reference Project Director iealth office order Ho.PDH(AR)
300-4/T7248-57/Dated 08/ 12/19%4..

Due to reirenchment in Afghan Refugees Blils, your service
is hereby retrenched w.e.f 31/12/1994 A.UL. You are theérefore directed. .
to hand over complete charge to your superior before 31/12/94 AN,

Cost of any shortages will be deducted frém your galary
as well as retrenchment benefits. Proper charge report handing/ -

,,ﬁ_ﬁﬁ___igking over should be submitted to this office of the undersigned.

\ - - == - -~
e, _ —
et - _ . - c - ? )
*————//..: P.SLHLC. Wiugees, ~
- District Peshawar/lLiardan.

———
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! OFFICE OF THE
COMMISSIONER AFGHAN REFUGEES
NWFP PESHAWAR =

No.CAR/AO (Pension) /1149
DATED: PESHAWAR, THE 28/11/96

To:
The Additional Accountant General,
Pakistan Revenues, Sub-Office,
Peshawar. '

Subject: GRANT OF PENSION- BY THE HONBLE FEDERAL SERVICE
TRIBUNAL TO MR. HAWAS KHAN, DRIVER OF UNHCR FUNDED
PROJECT. :

Memo:

. Mr. Hawas Khan had been serving as Driver w.e.f. 20.1.1983 to 31.5.1994. In
Oil Tankers Project funded by UNHCR. He rendered ten years seven months and twelve

- days service and.consequent upon his retrenchment he was paid Retrenchment Benefit
amounting to Rs.40,348/- among others, in accordance with approved formula vide S.No.51
of the statement received from UNHCR with their letter No.Pesh:/CAR/095 dated 19" June,
1994 (copy enclosed). ' ‘ ~

) Thereafter, he preferred appeal to the Hon'ble Tribunal for the grant of
Pension on 15.5.1995- which was accepted, contested and decided in his favour on
23.10.1995 that: “the appellant would be entitled to pensionary benefits as allowed by the
Hon'ble Supreme Court as décided in its Judgment in Civil Appeal No.574/1992 if he has a
service more than ten years at his-credit”. “(copy of Judgment enclosed). '

The Commissioner, Afghan Refugees NWFP lodged appeal before th'é.

Hon'ble Tribunal against their Judgment for review but Federal Service Tribunal at to
their Judgment and directed this Commissionerate to implement the decision already made
with regard to pensionary benefits (copy enclosed).

He was purely an employee of UNHCR Project and therefore he has never
drawn pay from AGPR and consequently no service book for qualifying service and LPC etc.
are available for production. However, his service particulars are reproduced below -for
consideration-and necessary action in compliance with F.S.T's decision:

- 1-  Name.....Mr. Hawas Khan. 2)-  ‘Father’s name...Zabat Khan
3)-  Address: Village Badaber, Teh: & District Peshawar.
4)- Date of birth...... Not known

5)-  Date of appointment as Driver......... 20-10-83

6)-  Date of retrenchment ................... 31-05-94.

7)-  Lengthof ser vice............iviiinnn 10 years 7 months & 12 days.
8)-  Rate of Pay: Rs.2499/- P.M. '

9)- Gross Pension: Rs.641/41 P.M : o ~ .

Encls: As stated above

Sd/-
. (IMRANZEB KHAN)
ADDITIONAL COMMISSIONER (GENERAL)
AFGHAN REFUGEES NWFP PESHAWAR
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IN THE SUPREME COURT
(Appellate Jurisdiction)

Present:
Mr. Justice Shafiur Rehman -
Mr. Justice S. Usman Ali Shah
- Mr. Justice Ali Hussain Qazilbash

CIVIL-APPEAL NO.22-P OF 1988.

(From the Judgment of Federal Service

" Tribunal Islamabad dated 2.6.1985

Passed in Appeal No.302(P)/84)

Commissioner, Afghan

Refugees, NWFP and : ' ¥ _

others. A Appellant
Versus

Fazli Hakim ‘ ' o ' .... Respondent

For the Appellants - Mr.MA. Q-ayum Mazhar, ASC

For the Respondent  : Mian Shahirullah Jan, AOR

Date of hearing : | 3.12.1990. S

JUDGMENT

SHAFIUR RAHMAN. J:- Leave to appeal was granted under Article

!

212(3) of the Constitution to examine, inter alia, whether the respondent who was appointed

* as an Accountant under the Commissioner, Afghan Refugees; NWFP, was a civil servant

within the meaning of NWFP Civil Servants Act.

2. By an Order dated 12" of May, 1981, the Commissioner, Afghan Refugees
passed the following Order of appointment of respondent:- '

]

“In exercise of the powers of the appointing authority in respect of posts in Grade-16,

b B

in Afghan Refugees Organization, delegated to Co’mmiséioner, Afghan Refugees,

NWEP vide Government of NWFP Home and Tribai Affairs Department, Peshawar’s

orders No.5/1-SCAR/HD/ _ dated 7.4.1981, the prémotions/ -
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6.  Itis true that the direétions of the Federal Government were that the diféct
appointments in the organization of Afghan Refugees should Ee made on contracf
.basis. Nevertheless, \as would appear from the appointmént-order reproduced above;
- the competént authority- made the appointment on temporary basis. Had the
‘respoﬁdent begﬁ a contract er"nployee,‘ Civil Servants Act wbulci not héve beén '
" " applicable to him on the Astrer'lgtirof definition of ‘civil servant’ contained in section _
i _2‘( D(b)(ii) o‘f the Civil Servants Act. However,_‘a tempqréf§ employee doé:s fall within
the definition of a civil servant for the-termination_ of whose service, provision has
_ been mad; in section 11(3)‘ of the Civil ‘Seryants Act. The resp(gndent was a
ter'nplorary employee as appears from his appéintment order-and his services couid be
terminated by notic;é or pay in lieu thereof..
' . . | .
7. It is not an Order or termination simpliciter which has been passed. It’
‘apbear_s that some sort of enquiry was undertaken, the respondent was fdund to have
committéd dereliction of dutyland it was by way of punishrﬁeﬁt that such an order +
~was passed. We went thrpugh the record in order to ascertain the nature 'and the scope.
of the enqﬁiry but the deeper We. ;)vent into the mat'te.r,' the mor;e convinced we -because

~ that it based on and E
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‘ / Judgment Sheer .
IN THE FEDERAL SERVICE TRIBUNAL, ISLAMABAD.
- . Misc. Pet. No.47/96.
' In Appeal No._43(P)/95
~Date of Institution ___15.5.1995
- JUDGMENT
‘Date of hearing ©25.7.1996
APPELLANT ___~ Hawas Khan
RESPONDENT Commissioner Afghan Refugees, NWFP Peshawar & others
-Before: ~ Mr. Muhammad Isthail,
 Mr. Noor Muhammad Magsi,
Mr. Aftab Ahmed, .
Mr. Roshan Ali Mangi, Members
' Present: Petitioner with Mr. Khushd11 Khan
| Advocate
| r Syed Asif Shah, Advocate for respondent
department.
ROSHAN ALI MANGI, MEMBER: The respondents have filed their objections
before the Tribunal against the Misc. Petltlon No.47/96 in Appeal No 43(P)/95, Wthh was
heard on 25™ July, 1996. Durmg the course of hearing, the learned counsel for the respondent
o ~ raised the issue, that the appellant was purely employee of UNHCR, as such did neither

qualify the requirement applicable under Artrcle 371 of the CSR nor could be brought within

the scope of class of employee to be treated by the referred judgment of the Supreme Court. ’

As such he contented that the appellant did not qualify for the pensionary benefits. However

being an employee of UNHCR Assistant Project for Afghan Refugees he was entitled to the

‘, service compensatory benefits which had already been received by him. ‘
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day oi‘ ’che regular “heaging of the’ ma:n appea nevortha“ on i s
e R e R .

A ne r.hcl not ra:. a Lhe no:nb now broughb out in- the form_ of : .

che Misc. Pet:n bmon No 47/96.
. Tl .

‘ 1 l' A . -., ,“'n ‘L,’.‘,‘,‘,‘], u

!

! '

‘ i:
i

The m,aln appealhi wa.;_heard on ’1’1 10 1995. Mr. Khush

st N '.' IS '.‘»-«4

Dil-Khan, the 1earned counsc.l, 1ppeared on behalf of the’ "f,_?
- L p of the reSponderL
v appellant However, nelther Hm I omm(,m were” i led 10D behalf/ -

»—(

r the i
/learned counsel, ral..;ed obaect:.on if the appellant was not

——r ",

the employee of Ai‘ghan Re ugec.: Orcanlzatn on, hence ellglble

‘for pens:.on in i,erm'q of Suprcmc Court's Judc{oment in ClVll

Appeal Ho. )’74/'1992 1511_(3__11_&1& scrvice more than: ’lO ‘years \ o

A . ¢

1\Tow 3"-'15 100 ;ate to cons:der such annlssue,

.at hls creant.

' ' e e

' specxalh whien Lhc Judg,cmeni, has alrcady boen passed'

.

I:ven ‘chen

' oved Asif All Shoh ’che learned counsel for ‘che respondenﬁs Was
askea to submlt tho documcm‘; to CSLabllbh that the petltloner

dld no *‘all ulfn:m ‘uh b' of C.I.Vll scrva.n'ts, as &CCOI‘dng

o

to hlm he was the employeo oi UNI]CR.» . .

v
-.,_

[ETE A
B B

6. ' After .. vc,ry 1onp' peuod 1he learned counsel for

‘

the fésl;o’nd ents submltted sone doucments and monthly bllls.' The

3 WS ;.;'.1'-1-”. oo e . e -
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' o e, B Rt TR basoe nie s Y
thc employee of*'thke"sa:‘d U,NIICR Phe month]," b:.'.lls.have"t?:
i Lt ; tod i '
In ?ur Opln gn,,theSe doucm$nts,d
. g ; 3 ek 1
L b L e
. ! learly cstabllshed by the pet§t3ongr
C o E”, - . ".' - * j . " \":'.4,”"5" -_,-:‘:.
. apsglntment letter_aghwell ag hlS ‘Srder of retlrement i b
. . AT R .. E t . ; i
‘ ;! e : L faE
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ACCOUNTANT.GBNERAL, PAKISTAN REVENU
R PESHAWAR - = ‘
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HE o’ !
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Lo

Lot HUW,F.P.Peshavap, . C : SRy
' « .\ *

. Grany of Pension by 'the

DL Tal Service Tridbunal to M
.1 ...Driver of UNHCR, .. :
LI 0

®era

honourablo.Fodcn .
T.lawas Khan -

H . . t e

- wa

B Ploaao.reref to your No.CAR/AO/Pension/ -
"11149 dated Peshawar ‘the 30.11.1996. . A ’

-

ol . -ij. Since'tﬁe.honoufablo Federal Services o
Iribunal hag deaided the cage in favour of the Driver - .-
concerned aﬁﬁ'pllowed.hIm'ﬂgceuaary Pensionery benefits.

. . . o M T M\_ e e

It ig thercroreAreqqutedzhis penaign‘documonEE“FIbnswzth.
" .service Book may be prepared at the earliest and’ submit ' -
- .. the sane to this officeiin ord

er to.finalize hig -cags. '
= without fufﬁﬁer delay. , -1 R I oy
NEPR oAt e T e ¥ .52‘ j e : .
; ! * . " ..0 - ‘." '. . ] : ’ .’~ " . - * :
W ‘. - -Accountg Officer(Pension), ! L ;
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i3efore the Director General Health KPK Peshawar

, C
Fazli Wahid - S/o Abdul Noor, Junior Clinical Technicial
(f’harmacy) C.D Khan Kotey Mardan R/o village Ghari .
i , . :
Kapyra Mardan . S Appéllant
) - .
f : RIS
f S v/s
! . 1 t ; .
1. Distt.. Health Officer Mardah ' ‘

2. Division Director health Ma‘rdan

|
Commissioner Afghan Refuges KPK, Peshawar

UJ

........... e .Respondent

1

Appeal / Represenitation for condonation of
| break in service of abpellant w.e.f 01/01/1995 to
22/05/1995 and m'e'vious service of appellalit
already rendered m Afghan Refugees KPK
Peshawar w.e.f 1i/05/l982 to 31/12/1994 be

counted for pay and pension with all back

"benefit.

Respected Sir,

Appellant Humbly submits as under

1

1.} That appellant is post as junior Clinical Technician

ATT D (Pharmacy) C.D Khaq Kotey Mardan.

t

2., That appeliant was ;appoi|1ted as compounder in
. Afghan Refugees Health project KPK, Peshawar
i vide order No.3131-34 dated 11/05/1982. (Copy of

appointment order is attached as Annex: “A”).

[W%)

. That due to winding up of Afghan Refugees
service, service of, the appellant in Afghan
Refugees has retrenched w.ef 31/12/1994 vide

order No.1178  dated 31/12/1994. (Copy ‘of the

R T

¢

N
N



ATTESTED

] . .
! 5828-31 dated 23/05/1995. (Copy of "order. is
attached as Annex: "‘C”).

5. That appellant was transferred from D.T.O Mardan

03/06/2008. (Copy !of order is attached as Annex:
“D”). ) '

' 6. That appellant is entitled for condunation of break
in service we.f ’01/01/1995 to 22/05/1995 and
also entitled for pensionary benefit of service of
appellant already irendered in‘ Afghan refugees

project w.e.f 11/03/198’) to 31/12/1994 on the
following grounds: -l '

!
GROUNDS:

{
1
i
l

'“t>,_

. That appellant has served in Afghan Refugees
project w. €. f 11/05/1982 to 31/12/1994 and he is

entitled for pensmnary benefit of said service.

(Copy of service certification is attached as Annex:
[
tcE’)).

!

B: That similarly placed official namely Amir
Muhammad in casé titled as Amir Mohd Vs
Commissioner Athan Refugees and Israr Vs
Commissioner Afghan Refugees “ was granted
pensioner benefits, so appellant is also entitled -for
the same beneﬁ_t. |

Cl That as per Judoment of Apex Supreme Court of

i Pakistan, if an offi cxal 1s resigned the Government
l
i

.
CAttean and FARTDORP SR B

4. That appellant was appointed as Dispenser ( BPS-

6) in the office of Health department vide order -

. | \ :
i ’ to C.D Khan Kotey Mardan vide order dated




{

5
i
]
{
\
I

That other similarly placed ofﬁcials were granted

the same benefit in 1ppea1 titl: ‘d as “Arshad versus

D.LR, Shafiq ur Rehman and Muhamamd Rmz

versus Board of Revenue Peshawar” and as per

reported judgmenis of Apex Supreme Court of

Pakistan , SCMR 1996 page 1185 and 2003 SCMR

page 1074, 5pp¢llant is also entitled for the same

benefits./relief. -

It is, therefore, humbly prayed that on acceptance

of this amended appeal thle break in service of appellant

w. e!f 01/01/1995 to 22/05/199.) may please e condoned

' ana’ previous service of appellanl already rendered in

!
Afghan Refugees project may please be counted for

peigsionary benefit. Any other relicf deemed fit may also

be graciously warded.

Daved 12/06/2015 .

m—- A A

e

Through

Your s oberh nif
}J 2 ’J’”

Fazh Wahld (appellant)

i

/‘

Yaq

M
Distt“courts Mardan.

an advocate High courts at
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_DIRECTORATE GENERAL HEALTH SERVICES
KHYBER PAKHTUNKHWA PESHAWAR

NoJ"’Dﬂ)3 (7\ AE-VI
Dated 0% / _,&/2015

Mr. Fazal Wahid S/O Abdul Noor,
Jr. Clinical Technician (Pharmacy),

Civil Dispensary Khan Kotey Hoti,
District Mardan.

Subject: - APPEAL. ‘
Memo, ﬁ/‘//\/ Z?‘ /7/
I am directed to refer to your appeal dated 15.06.2015, on the subject noted

above and state that your subject appeal 1s regretted.

SISTANT DIRECTOR (P-111)
e RECTORATE GENERAL HEALTH e
e S SERVICES KPK, PESHAWAR '

0‘0’1 (0




p AKHTUNKHWA $ERVICE TRIBUNAL PESH

PATR AL g e

“Appcal No'38/2011 )

o ' S Date o'!'inslituﬁbn-_- 07.01.20’.1.
o .. Dateofdecision - 01.08.2011
,Departl‘nem,thybef
arcotics Force, Peshawar (on

TP UTOTORURR (Appellant) -

Ayshad Alam. Additional Government Pleader, ,Lai‘v
Peshawar. Presently Assistant Director (I_fegal), Ami N

. Versus

1. Governivient of Khyber Pakhtuﬁkh\\'a. through Sceretaty Law, Parliamentary Affairs
-~ & Human Rights Department Civil Secretariat, Peshawar. - -
“Segrctary. Government of Khvber Pakhtunkhiwa, Finance

Seoretariat, Peshawar. ) : . : R .
secretary. Govermment of Khyber Pakhiunkbwa istablishment Dcpurlman;Ci'vil .
Seerelarial, PESRAWAL. L ovevepraserrrnesmarnrsess DR NUTUTROTREROTPPRPRRES (Rcspond'cm) '

Department, Civil

Bl

Lo

UNDER © SECTION- 4 OF ~THE 'KHYBER
PAKITUNKAWA SERVICE TRIBUNALS ACT, 1974 FOR ISSUING
\PPROPRIATE DIRECTIONS TO THE RESPONDENTS TO COUNT
THE SERVICE OF THE APPELLANT RENDERED IN PAKISTAN AIR .
FORCE - TOWARDS - THE PRESENT SERVICE AT ~LAW
DEPARTMENT FOR THE PURPOSES OF PAY, PENSION/C.P FUND,

" GRATUITY AND OTHER ATTACHED SERVICE BENEFITS FOR
WHICH AP_PELL.-\-.\"F,_'I-'[LED~~DEPARTMENTAL, TO THE
COMPETENT. AUTHORITY ON 14.052010 BUT THE SAME WAS -
REJECTED AND COMMUNICATED TO APPELLANT VIDE LETTER

- DATED 08.12.2010. .~ @ o .

SERVICE - APPEAL

. For appellant.
- _.For rcspondents.

JUDGMENT

SYED VANZOOR ALl SHAH, a\*lEMBER.:— - This appeal has been filed by
the appeliant for issuing directiéns o the respon@ien}s 25 count his ‘service rendered - '
-. VA Pﬁkismn AgrTForee towards the piesent s'cr}-'iéel al Law Dcp'artmént_ for the puUrposes of -

,3‘ ‘!A:‘, . 6\) . ) . . . N . '.‘ .
L ‘ Dpay. pension C.0 Fund. Gratuity and other atiuched service benefits..

_r\ Prict Tty of the “ease e that the :\ppc\‘:am'joincd the serviee of Law

) . o p e . PR
# Departmant @8 Additional  Government PidEder on adhoc basis on 1.12.2008.
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1sequently ‘he was uuulmlv appomu.d as such on'30 5. 2009 He has scwcd in

Pakistuan Air Force as Comnnsswmd Of'hccr (BPb 17) w.e.f. 28 7. 200.) dnd retired on '

A0.9,2008. Under th law, the appcllam is ¢ntitled fm counlmc ofhiQ service petfoxmed

in the ]’.d\lslan \u Force tow ards the present service. in Law Departmcnt for cf=rv1cc

honefits. Thercfore. ihe dppcllant mf‘c.md a dcpaltmental appeal but the samc was

ILJkLlLd \IdL iLuLl d'm.d S. 17.20_10-. I-Iencc, the instant appeal.
3. Arguments heard a'-nd file p'ei'uséd;

4 Thg lcarned counsel for Ihe appcllant arvued that the- respondents have not

d the apy n.ll.ml n accmdancc W nh faw, rulcq dnd pohry on the subject 'md acted in -

treate

a5
.

\mLumn of \mch. 4 of the Consmuuon of Ishmu: Re ubhc of Pak1stan 1973 and

— !

unlu.\\mll\ lL,illbed 106} count the prev 1ous se1v1cc of appellant 1ende “d in the Pakxst'm

Air Foree Io: th pwpos; ol su\lc«_ bumﬁts ‘0\ uds the pxcsmt scrvlcc n th Law

T TR s 4l

Departiment. w hxch is Ll]l_leSl uan and hcncc nol busl'un.lblc in the cyc oFL‘\w Bcforc
“|ommu m Law Dgpmmcm th:. Paklstan Au' -rome had 1ssued proper NOC to the.
dpPL“Jn[ w !nch was um\ ed by th Lm\ Dcpa:tment 1helcfom legall\f Rcsuondcms
were u.qumd 10 ccn‘ml the '-\lI‘ T01cc service tow: 'nds 1he service in Law Dcp.mmcnt but
the Vl\L‘spnmluu\ hm unl.n\'lull\' IC{ll;Ld o C\u.nd the bbl\blllb ol tln. I’Al' scmu,
which has adverse oly af&clcd lhc scn icc carcer of wppcl 'mt Undcr Arudc 356 (d) of
¢ 1\1! Su\m- Regulations: ((_ S R). bC;l\lCC 80 xcndcxcd by a person s o bc consulcncd -

for lhc puﬁ)oscs of P.ny. Pensi-onf'C P.F und and Gratuity after joining the,new service of

the Government but lhc 105pondcnls hav ¢ unlaw fully 1ef'used the same, whlch cannot bc'-__

sustained under the Ll\\ ]n support of hls ar "umcnts hc lellcd on 2008 PLC (C.S) 482,

5 CThe AVAL (J awued that lhc appcllam was appomlcd on. as-hoc delS vide order

dawed 01-12-2008 ancl latter- on was reccl)mmcnded by, K.hybcr Pakhtunkhwa,?ubhc

Serviee Comnnission vide \‘ulliu.llmn d.tlul 30 (Ji "()fl) The .1pp(,ll.ml retired ﬁom /\n

"\7 Imu and after u.uumcm dppoll’llul on adhoc/com act baS|s as Addl (Jovcmmcnt

' }’}cur.h:|' on 01-132-2008. “The law jaroéidcs continuity of service for rcckoning the

Y'-,_;} previous - service for the purpose of financial benefits. Since appointment of 1he.

Op.p_cllmu_ lacks continuity. therefore he is-not-entitled to take advantage-of his previous

service.

Giovt. of KPK. -



SR

L)

BN

T

bunal while

0. chpmu in view th(. f"lcts and c:rcumstmcca of thc case thc i

agrecing wnth the ar auments put fonh by lhc leamed counscl for the appelhnt acccpts A

the appeal- 'sets asidé the lmpu“ncd ordex and dlrects the respondcnt dcp'utment 10-

count his PAF service with present semce from. L8.7 2003 for the purpose of pay,‘ B

p€l1510n and other attached retlrement bencﬁts in lght of Cwﬂ Scrvxce Reguldtxon

(CS. R) No. 420 (h) 472 and 365 ('1) —T hc appcllant wﬂl rcmlt thc amount ofgratmty to' 2

thc PAF if rr,ccwed. o8 The two months w1]1 be con51dercd as leave W1thout pay The

pmles are. howcver left to beal thelr own costs Flle he con51gned to the record

ANNOUNCED. - .

01.08.2011. 7
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T\L chhawap; .

INTHE SUPRLML (,OURI r l’AKlS'l AN J
(Appclhu, Ju: mdn.tmn)

'. l’l esent
. '.:.Ml Justice Nasir-ul- Mulk W
3 Ml Justice Tariq Parvez

CIVIL PETITION N 0.552-P OF 2011

~ (On'appeal from lhc Judl,mcnllordcr dated .
! : 0L.08,201 L passerd liy KPR Se pvive Trilnnml, ;
Peshawar i A|v|m il No. 3872011)

SLuLl.uly Law I)upuluunt

- Giovl, ul RIS Peshawvar llululh\l l'cl'ilit;i;ctl}; )
. : vusus o . ’ .
' .Arshad Alam : L ... Respondent. -
For the petitioners . %J¢ Mr. Naveed Akhtar, Addl. AG.
~— : — .
- . e ) '

Respondent - In-person.
: Date pfhearing 03.01.201'3.

' 'I‘U"I)(: MENT

'IARIO I’AR\’I' /, '.ﬁ._. Facls ol the ¢ase e 1l|.|l us]mmlwl :

. served the Pakistan An lowe as Commlssmned Ofﬁcer wef'
28 07. 2003 and :clu‘cd on 30 09.2008; therealier he Jomcd thc service

in L'lw Depﬂltmcnt as Addluonal Government Pleader on adhoc ba31s
on 01. 12 2008 and subse4quently was regulally appomtéd ési such on
30.05.2009. He plefeucd depa: tmental appeal for countmg of hlS
scchc 1cndc:1 cd by lnm in l’d]\l\ldn Air Force, which was lCJCCLCd on

08 12.2010. Tle thcn wcn( in lp[')(‘.ll before the Scwrcc Tnbunal.

wluch "has been "tliowcd by mecans of the impugned judgment Hence

e
“Bepuly Registrar, . ‘
ipreme Court of Pakistau, this petition for leave to'. appeal by the Secretary, Law Department,

Govf. of KPK.

STED
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“’i . .2 Learned Additional Advocate General has appearcd and
!’3? : ‘argued that the respondent was initially appointed on adhoc basis and -
N later on was recommended by the Public Service Commission for
i ] . . ‘

: regular appointment on:30.05.2009. According o him’ since afler
- retirement (he respondent avas appainted on adhoc/contractual basis

f e , 1 J ». [ ' ,' ’

. » - . A : e . . .

.:“; f!” ; ) and waslaler on ummgnlu.l on repular h.'lsm. llacrclm'o he 'lucks
NPT REE - N

: g,'.;) ; ) eonlmuuy in his'service as su»h 1s not entitled to counlmg of service

L E _ - .

Ty 1ende1ed by him in Paklstan Air Force for the purposes of Pay,
SR oL ; Penszon and othel auached selvu,e beneﬁts He has further contended
(4 ‘ ) - .
e \ - N . P
T s ; \__thgtelh_c 1111ptlgt1ed Judgmpn-l'su ffers from legal and faclual.mﬁrmltxcs
L ) S
S i and requires interference by (his Court,

IRL R . o . : R

dopdh i i S - . RS B
Py j ‘ 3. The respondent has appeared in-person and sapported the
PR ©+ impugned judgment.

Liado 3. S We have hc:_trd,"llw lcarned Additional Advoc;lle'.'(_icncrul

P | ’ . ‘.

¥ - N s

U ! as well as lhc 1espondcnl and have also gone lhlough tllc avallable

Lo ' ’ 1ec:01d Article 365(a) of the Civil Service Regulatxons clearly

Cl - »

et , provides that the service: 1endcncd by a person as conumssmned

- D N\ -

IR officers, non-commlssmned.o‘fﬁcers and men of the Pakistan Army be
& allowed (o count, when -[ollowed by service qualilying for pension
i s . under civil rules. Admitledly the respondent had served the: Pakistan
e S

,{( S Alr Force as Commissioned Officer belore Joining the petitioner-

i??; B ‘“,’ ; ‘ ) T L )

S B TS A : L

K Sy E ],v department and he had bcen issucd proper NOC by the Paklstan Air

. ///.é S ' |

,\1___ —~ Force f01 Jommg new ser vxce lheiefme keeping in v1ew the Atrticle:
P :

AT <? T 0f s mw,365(a) zbzd the petmonm depa:tment had unlawfully refused 10 cxtend
i . :

C"‘f-f % ) ;

a ‘ { ".: »
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the benefit of his pervious scrvice. As such the Servicé Tribunal was

justified in allowing the app_e'al of the respondent.
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In view ol- ab‘oifc we find no mcril in this petition, as

v emre

// X t ~&'i;¢ﬂ\p J(he same is dmmqscd I ca
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BEFORE SERVICES TRIBUNAL KHYBER PAKHTUNKHWA. PESHAWR

APPEAL NO. 1288/2015

Mr. FazleWahd . ST ' Appellant
VERSUS ‘ '
Secretary to Government of Khyber Pakhtunkhwa,
Department Health, & Others. ... Respon
PARA-WISE COMMENTS ON BEHALF QF RESPONDENT NO. 1,2 & 3,

Preliminary Objections:-

1. That the appellant is incompetent and not maintainable in its present forum.
That the appellant has neither cause of action nor locus standi.

That the appellant has filed the appeal in im-broper forum and méay be dismissed.

Hown

That the appellant has no cause of action.

That the appellant has not come to the court with ciean hands.

&2

>

That the appeal is time barred.

FACTS:- .

1. Relates to respondent No. 4.

2. He has been appointed against the other category of post i.e. Medical Techrician
on 23.05.1995.

Relates to respondent No. 4.

w

Relates to respondent No. 4.

o &

That appea! of counting of his previous servmehas been regretted in light of
Govt: of Khyber Pakhtunkhwa Health Department Peshawar instructions
conveyed vide letter No. SOH HI/10- 4/0‘3(Fazl -e-Wahid) dated 19.04.2007 (copy
attachedyﬁnw A)
GROUNDS:-
A. Incorrect. As in para-05 above.
B. As replied in above paras. - .
C. Relates to respondent No. 04. . W _‘_,,J—WZ'L
0 Bocowveck: D bt 2 civiton Lt dabod w—zafp/mrwgcjzf; P e
E. That the respondents sepk permission to raise objectsonable grounds at
the time of arguments.

It is requested that the appeal may be dismissed with cost.

By
AR
A8

Secretary to Govt: of Khyber Pakhitunkliwa, Seccretary to Govi: of Khyber pakhlu;ﬂ:hw?{cp@
°

Health Department Rei:»spondem No. 01 Finance Department Respondent No. 02

ﬁ ‘] q Director General _
Q/] Khyber Pakhiunkhwa Respondent N <Q<’;

(6

‘alth Services




|/ "
'GOVERNMENT OF NWFP/

HEALTH DEPARTMENT

" No. SOH-HI/ﬁw 4/05 (Fazl e-Wahld)
- D.ated 19t April, 2007 :

A - The Director General Health Se1v1ces, é g
A - NWFP, Peshawar. ‘ . /,\\

e Sub]ect:- ‘COUNTING OF SERVICE RENDERED IN APGI—IAN
NG REFUGEES ORGANIZATION TOWARDS . - =
L SENIORITY/PENSION WITH BACK BENEFITS. IR

I am directed to ref-er"t‘o your letter No. 27564/E.V, ‘dated

: 18 10.2007, on the sub]ect and to convey 1nab111ty of this Depaltment to
agree Wl’ch the requesr “of the apphcaqt The ser V1ce of the ofﬁaal may be

.‘coun’ced from the date he }omed the Government ent for: all I

purposes.

$ECTION omcﬁ%j)

C@v&ﬂw&ﬁmnOﬁwﬂﬂﬁDPmmeqmmmew&m&mmemj
their letter No. KC/FD(SOSR. II)L]: 201/2000 dated 26.03.2007. . '

. Endst No & Date Even

ER I R R T e AL A

" SECTION OFFICER-TTT

. UL"(‘au"bhilu (. un. AL H JJ.,L_,rlﬁ SI‘JI’J L/ o) N AR *) Pl_.l-.bhn.yv Y

//29§?J ”E“V \DateéfPeehaﬁer:uhe_Jgﬂg /”4/3“"”~.

) ‘ ) P T TN
: uopyeaf_the-above~1s Forwarded to the EDO(H) ,
i Mardan for information w/r to his letter15396/datzd 28.9.06
He is roguestad vo inform the Dispensergconcerned accordingly.

) ::’Ul’{ [ oricely UPLIM‘L%%PIL: ‘LI‘,{‘I
; . omh\IlC/D /5\77?5 P...uau,‘;h

ey
o]




‘GOVERNMENT OF KHYBER PAKHTUNKHWA

FINANCE DEPARTMENT
(REGULATION WING)

NO. FD (SR-1) 12-1/2011
Dated Peshawar the: 4" June, 2011

TO:

1. All Administrative Secretaries to Govt: of Khyber Pakhtunkhwa.

<. The Senior Member, Board of Revenue, Khyber Pakhtunkhwa.

3. The Secretary to Governor, Khyber Pakhtunkhwa

The Secretary to Chief Minister, Khyber Pakhtunkhwa.

The Secretary, Provincial Assembly, Khyber Pakhtunkhwa.

The Secretary Finance FATA, FATA Secretariat, Peshawar.

The Accountant General, Khyber Pakhtunkhwa, Peshawar.

All Heads of Attached Departments in Khyber Pakhtunkhwa.

All District Coordination Officers in Khyber Pakhtunkhwa.

10. Al Political Agents / District & Sessions Judges in Khyber Pakhtunkhwa
11, The Registrar, Peshawar High Court, Peshawar.

12. The Chairman, Public Service Commission, Khyber Pakhtunkhwa.
13. The Chairman‘ Services Tribunal, Khyber Pakhtunkhwa.

©E D ;s

Subject:  FIXATION J PROTECTION OF PAY ON APPOINTMENT FROM ONE
POST TO ANOTHER. ~

Dear Sir,

| am- directed to refer to the Government of Pakistan, Finance Division,
Islamabad letter No.FNo0.4(2)R-11/1996-235/2010, dated 08-06-2010 and Judgment
dated 01-08-2009 of Federal Service Tribunal, Islamabad in appeal No0.1921(R)
CS/2005 in respect of Mr. Sajjad Rashid and others on the subject noted above and to
state that in pursuance of the above quoted letter, the Government of Khyber
Pakhtunkhwa has decided that henceforth the benefit of protection of pay to the
employees of autonomous bodies on their subsequent appointment in
Government Service is not admissible as the employees of autonomous bodies
are not civil servants within the meaning of Civil Servant Act 1973. However, the
benefit of pay protection will be admissible to employees of such autonomous
organizations who have adopted scheme of basic pay scales in to-to on their
“appointment in government offices, provuded they have applied for the post
through proper channel.

Yours Faithfull_y,

ASOOD KHAN)

Deputy Secretary (Reg-ll)
Endst:of even No. & date.

Copy forwarded for information to:

All the Heads of Autonomous / Semi Autonomous Bodies of Khyber Pakhtunkhwa.
Director, Local Fund Audit, Khyber Pakhtunkhwa, Peshawar.

Director, Treasuries and Accounts, Khyber Pakhtunkhwa, Peshawar,

All District Comptrolters of Accounts, Senior District Accounts Officers and
District/Agency Accounts Officer in Khyber Pakhtunkhwa / FATA,

Director, FMIU, Finance Department .

PS to Minister Finance, Khyber Pakhtunkhwa
P.S to Secretary Finance.

PA to Spl: Secretary Finance. -

wa:—

hadbe A ]

"(SHAUKAT ULLAH)
Section Officer (SR-I)
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Service Appeal No._1288 /2015

Fazli Wahid................ e Appellant

_ The Secretary and others.............. e Respondents

REJOINDER ON BEHALF OF APPELLANT IN RESPONSE
TO REPLY FILED BY RESPONDENTS NO.1-3.

Respectfully Sheweth,

Preliminary Objections:

Preliminary objections raised by answering respondents are erroneous
and frivolous. The appellantis competent in its present form and
shape. The appellant has got cause of action and for that matter locus
standi to file the instant appeal. The matter appertains to the terms and
conditions of service and therefore falls within the jurisdiction of the
KP Service Tribunal. All material fabts have been properl};
incorporated in the memo of appeal which is within time.

Facts:

1-4." Being not replied hence admitted under the law.

5. Misconceived. In the earlier round of litigation the final

determination was that since the appellant had joined the

- provincial service, therefore, the Khyber Pakhtunkhwa Service

Tribunal was the proper forum for adjudication of the issue in

.hand, hence the principle of resjudicata and for that matter
‘estoppel does not arise.

Grounds:

A-C. Being not replied hence admitted.

KHTUNKHWA SERVICE TRIBUNAL PESHAWAR



D. Incorrect. The cited circular is not applicable to the case of the
appellant as the same was issued on 04.06.2011 which has no
retrospective effect while the issue of regularization in the
instant case is w.e.f. 1982 to 1994. Moreover, similar issues

_ have been resolved by the Hon'ble Apex Court of the country in
CP No.307 of 1998 dated 30.01.2002 (Annex:le/l) CP
No.159 of &00 decided on 15.09.2003 (Annex:-Rj/2), CP

- No.658 of 1995 decided 26.02.1999 (Annex:-Rj/3).
Additionally, as per the instructions of the Government in
respect of Rule-2.1 (Extracts Annex:-Rj/4) of the Pension
Rules, the interruption between two spells of services due to
reduction, retrenchment is deemed to have been condoned.
Moreover, the regularization of the services of the employees
serving in Afghan Refugees Organization as temporary
employees under the project of UNHCR came for dlscussmn

- before the Hon'ble Islamabad High Court in numerous wrlt
petitions which were disposed of on 31.12.2012 and reported in
2014 PLC (CS) 609 (Annex:-Rj/5) and they were declared as

- regular employees vide Report (4nnex:-Rj/6).

E.  Needs no reply.
It is, therefore, humbly prayed that the reply of answerlng

Respondents No.1-3 may graciously be rejected and the appeal as
prayed for may grac1ously be accepted with costs. i

Through

Dated: 052_ /08/2016
| Affidavit

I, Fazli Wabhid, Jumor Clinical Technician, Civil Dispensary Guli
Bagh, Mardan, do hereby affirm and declare on oath that the contents of
this rejoinder are true and correct to the best of my knowledge and behef
and nothing has been concealed from this Hon’ble Tribunal. ' -

Deponent
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N CHE SUPREME COURT OFF PAKISTAN -
(APPELL/\TE UI ISPI('"'I'ION) :

" PRESENT
MR. JUST]CL MUNm A sm,mn o
‘MR.JUSTICE RANA BIIAGWANDA - . S
MRJUSTICE FAQIR MUTAMMAD m TORHAR L

(,JVII APPEAL NO: 159 « 0['20')0 - .
(Oun appeal.from lhc._]udbmcnt dalcd 3-4-2000
of the Service Tribunal. passed in Ser vice

Appcﬂ No. 786 ol 1996). oo o '_
Muh'unmﬂd Isru Appellant
_‘__'__,——"—--—.
VCI sus
“The Deputly C‘om;msqlonm ,
Respondents

- Date of hearing: . 15'49—2003‘

Ilm ‘casc . for rcla*mlnon uf uppcx

. bc rcgularwcd

: thprc_:forc, he appro

S,
Ml’.Jnl-I Muhamm'\d Klmn AOR

For thc appcliant: 4
ali, AddLA. G. N\Nl P.

- For the rcspondcnts Mrs. Mussarat [lil

¥y

MUNIR A S[IEIKM - This .m])c.ll by It.'wc of the court is dirceted:

ag'\mst the ,Judgmcnl dalcd 1- i2 1998 of he NWIP Scxvnc,c [ubunal

¢ througl

j 'timc B . . S .

2. Thc ﬁ])j)cllalit ~afler sclection h_y' the Departmental Scleetion:

: Commlttcc was appomtcd as Assmh

——————n e

; Commmquoncl, Bunc: lhrou;_,,h le

‘ i

J

rcp01 tcd for duty, hc was nol bcmg '1!Iowcd lo per form the duucs of'thc pos(

" Supremo Couffof Paklstan
SEAMABAD

ne ( BI’&. I l)m the Officc of the Dcpulyi.

tter dated 22 1-1992. 11c Icpo'lcd ['01 duty:

age limit was 'rccommcndcd by the .

achcd the Sc; vice inbundl for rcdrcssal oflns pricvance. -

1 whi;h appeal filed by the appc!]anl has been dismissed as barrcd by.;

i "Commiss‘ioncr ’1"hcrcanc1 it was also recommended that his \;crviccs mixy

I‘hu gucvaucc of thc '1}7pcll'ml was that inspite of havm;,




lhc ppcnl of the appclhnl was dismissced lhl’)‘lbh the impug ndd Juclgmcnt

chlcd [-12- 199‘2 l)y thc NWIP Scrvice Tnbunal on the ground ofhmlldl:on

i
: )
. | :
: Pt 3, We lmvc gonc through 1hc record and (ind that the casgc of the -
i ) .
, jevel at onc
i

.1m7cll.mt has gou(munuqu been dcwlt with on (It,])llllll(.‘lll 1l

k]

slagc for :cIaxauon ofuppcr e limit and then repular ization. Itis dl’co CIC‘II'

from the comments filcd by Lhe Iupondcnlq belore the Scrvice lnbunal that

I'or duty, the nmwlhmt wils required to produce <_Ic1|dn(.c

ccrhﬁmtc from-his 131cv1ous Organizalion ‘where he was in ser vice. It was

'
.
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1

Lo

I on his tcpomng
)

E

' statcd in lhc commcnts that the nppomlmu)l of' the: ﬂppcllant aulnmalmally

: stood lapch and c1nccl]ccl therefore, he was not cntitled .to the rcl:cr

.

c[mmcd by him.

: S 4.: Wc have E,Onc through the .1ppomlmcnt letter (Idlcd 22- l-f992 ol the

- alipcllinl 1hd notz cd thal no pcuod \V’IS fixed within which he was lC(]Ull’Cd

. “lo 1cp01t lo thc dcp'lrtmcnl for clu(y The appeliant :1ccording to lhc

comuments I"lcd bcl'orc the Service Tribun St by the Icspondcnv‘ u,porlcd for

/s

duty but lhc samc was not bcmg b()l‘l‘%i(l(.lC(] as valid or was ObjCLlC(l to on

lcchmcal grouacl The compctcnl 'mthonly had allowed - the rel a\'mon m

' uppcr age limit o[' the appcllanl and ihc: C'1HC:| 1cgulanzc ation 0! h:s scrvice.

Tamvem et

, ‘ e —— s - ——— v ve
In the circumstances, thc stand of the dc;omlmcnl that his appointment stood

.

e

anccllcd automa ucally docs not have the suppml of any law. Thc ﬂppcllant

-

=

vas arbxtx‘arily and whimsically not allowed to perform dutics of the post by

_thc'dcparlmcul I'c’il"' the rcason kinow to it
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- The qucsuon of lnmhuon in our view has not been p:opuly dca.lt

5.
wuh kccpmg in view all lhc aucndnu_, facts and u:cumslnnccs of this case. Il
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' x“!’:é ;"/"‘ e lus '1ppomlmc:nl and was nol allowcd to pce'é'.'orm the dutics of the post. His
A . : : s s
-~ r t Pl . . - .
g i ';maltc‘r CIthI‘ for rchmuon ol' a;,c or repuianizalion had been pending i l_hp
'//: (" - A : . .
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A . ' : o ;
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/ AR pcz fonm lhc dutics ofthc pﬁt lhcrcfmc in inr circumstances, it can S'lfc!y bc :
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Lo lhc duucs oflhc post ‘As 1cga|

E ‘ ‘ wc in our c’uscrctlon in thc circumstances do nm (ind it a [it case for glantmg
y the wppcll‘mt in purswmcc

h1m the sald bc.ncﬁt After |ommg ol the. po-;l b

1a1] bc p*ud all his ducs in f'ulmc I‘hc mtcrvcnmg

Lof this Judgmcnt he st
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A o the .competent ‘.\ulhor'ny on ‘different clutcs.

mdr,d io‘ a puxod of ong

’ pcric_)ds thc conuacts were ﬁulhcl ext
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- ; After the c:d.pn) of the extcndcd peri \ocl Lln, '\ppcn'mts were pa
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by tel.nm'mon 01 thcn scwwc.

X . . " ] was noL mcludcd m their wgul'n serv xcc

becuon 25 of lhc Industlml Rclauons Oxdmancc,

‘tcfcu’ed lo '\s thc Ondmanc c) was ;=

i w«as noL L'\kcn mto consndumuon by lhc. 1cspondcnt'~ !

H
: . g:wV'\ncc pchhon was ﬁlud by' them im,d_c
i Ordumncc on- 2.9.1990. 1t was nu.nlmm.d u
] '3’, ',' - i - it .
i i appcll'\nls were, eumlu.l 16 be adm;;,_mlcdu.d :cgul:u' emp O
. : ""\v oty n
i -t ’ : R “'@ﬂﬁ""ﬁ:q? v
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S . be mgulz\tcd by 1lu, said WO enactments:.

Orders Onchn'mcc there . )

"Under the Standw .

are the following categor ics, o[ woancn.

»
N

j’" . : A- P i-

o . ) . 1. -~ Permanent
; ST 2. - . Trobationcrs..
3,  Badlis: Y

Tcm por'\\‘y.

PR 44
7N

i o S : S 4.

) . L ’/ . ’ S e Applcnuec-.. - )

CLo L B -+ There is- pxactu..\lly no dus'pulo bt.twcz,n ll\c

. :9, o . " parties. | that but for thc conu.u,t 1g1ccments
J : - all lht, appellants uuulcl quahl’y as permanent -

1t is an '\dmuu,d l.\cl thnt lht.

st thc o

o . .. - workwmen.
: Lo ) ' appellanls per -formed Aheir dmu.s :\gam
d the)r pcuod

PR work of pcmnucnt naturc an

of -employmcnt was Jfor a o uoh longcr

peuod th.m the on¢: wlnch cnmlc
t',.
wonkmc.n un er the

hssxﬁcd as pcu'mm.nt

i . Lo TR : Labour Laivs. it is psovuh.d in S
. - . - T . .. . P .
’ Lo T o lhe St-mdmg Ovders Ordinance,’ s
. . oY
g ccmcnt shall nav«. the cflect

let no such a

shnw any nght or

of takmg away ‘or. <hm|m
le to “the workinen, uudz.r tlu.

S benefits av'ulab

’ on of the m.hcdulc It.

ST ST ' p1ov151 s thus

. ' ' T . mamfcst on the strength of this provision of -

law, that xt would be the Labour Laws whxch

would govem ths lchuon Bctwccn lhe -

vmploycos “and h."'-;
t be. a hurdle

< et

employe1 and - Lhc

. contract ag,u.cmculs would no
abour Laws. -These

- in application of the L
fuom thq

'ohl'nm.d

. M ' . - * .
- N . . - agreements of contract
. - A . . .‘ : st . . . W
: : appéliants on v:u*mus ; llc\ \\n _pp'ucnt\x :

11'\1‘\ Gde and’ wefe

mcm of the henefits undu l\u. 1c\cv'mt l1w~;.' )
P | .

Ve o .
. ! . ATTESTED . . e .
: ' 1 . . This F'\ct cannot lu.. deniet t\_ul lhuc ‘had ..
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o o . could not be Le:med as wuhom I':wlul wthox u.y'lt was obser v:..d thal:

hl)pcll.mls was b'\sccl on nyi._\__[_l_(_l_'; _— . e

5

t2

——

that thc 1cspondcnt p:oc,ccdcd in the matlu wnlll

the contracts ﬂom its. emplo;c‘vs nammy the appcll’mts. L '\x'ned..i_.

:1'pp'cll'm\b could ncl bc pu._rmnu.d (o go ¢ 'nruunsl the (,xpu.bq 1)10\'1510113

' O'f the s

v

.'ls..'.'.t'l(R ‘.T‘ tm{
u.ﬁ;srr“* Court of Pakia®

wla mnbad j‘%_

A-"'rré'sTED"

r
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fincoysrect

T hc \csponclents ﬁlcd Wul Petition No. 58/93 wlnch was acccpled by »
llm Pcslnwdr IIlbll Coml on 25.9.1004 T c,wc to .lppcul was f:l‘\nt.Cu
to the nppcl!ants on 31 5. l‘))S on Lhe [,mund that lhc ﬂppcli'\tc

Tubmml was a 111bmnl o[' Tuct as wcl! as of l.\w and 1ls (lLCISlOn

N lhc r.onllact l'm\'lng IJccn nhlnmul by the u..umndcnt uom ‘the

hgh Coml was "not competent 1o, mlcticnc wuh a lmdmg, of f'iCl

%
'unvcd at by the compucnl '1ppcll.1LL. l'mum m.xs.much as, it was held

W, - counsel wppc.n'm;, on bnh:\lful’lh coutcsung rc,sponclu_nt mgucd th'\t :

a COl“ldCt \-115 entcmd into thwc«.n thc p'ul.u.s and’. as such, the

ud <_ontnct In oxhc; words, thc comcnllon was, that the penod

"for whlch the duncil'ml rcn]:\inccl on contract,- co,ul‘d-‘not be’ couut_cci

towards the length ofthcir regular service.

4“

contracts were rengwed on which it oxpired.

The Labour - 'Court,

of

- learned’ has taken

view the * law. by mvmb .
pu.ccdc,nv._c Lo thc coulmct agtc«.munts ovt.r_'_.
the I.._abour Laws. (Emphasis suppltcd)

This appcz_d‘ is nc‘cordi_ngly .:allowcd'
and lhc_juclgmcxﬂ ol the Labour Court is sct
aside and u..,ullanl.ly the relief prayed 101 in

the i,ucvdnu, ])LllllOl\ is j_,r'mte(l to the

dppcliants with costs.”
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; ;,.o-’ : 3. Ai'lcr hearing he Jearned coun%l Lox thc pdltxcs at 'so‘me

. >/‘I . . “length :uul_pcrusm;, Lht. 1ecmd with- lhcn '1551..1.\110; we hOld the vncw
b . .

!

- that the appelate judgmcnt l'm\/m;= been n.nduud by thu, labom §

appeliate Tribunal is lawiul innsmuch  as, it is 'bz\scd ‘on duc

K :\ppruisui/:\:iscs:u)wul of cvidenwe w.\:\‘\blu nn n.und l‘hg, lubunal

2,
Re .
. l . / hias concluded that the agreainent culcn..n into between lht. 'lppz.llanls

T “and the respondent is based on 1l ||dc 10 clcpuw. them of lhcn

r . ) N —

e

\ fawful rights. It was slmm_.," that the '\ppull.\ut\ were appouﬂcd on,'

R .
) } lx'c)_z,ulm' busis 0t the same day, when kiu.u c.omm(l pt.lmd c.ndcd Thc

L i.\bmu .lppclhle lnbunal has rightly lu..ld th.\\ such 1g\cuncnts’me no

© . valid in view of lhc nmnd.\lmy pl(w\.,lons ol S jon 4 of” Lhe \Vc.st

oo . i
T Pakiston Gl:\'nding O!d(.lb Oldnmnu_ 969 Thw b«:m;, lin, posmon

.

. lmchm_. al’ l.u.. L.,l\.'k.n l)y llu, l..\l)-un l\ppcll.uu. llllmn.\l is not opcn 1

clm\h.m.c undu. I\xlu.h. l‘)‘) ol Hu tons ‘lll.ulmn of i\lamn. Rppubho ot'

’ax‘.&ishm. 1973 bclmc lhc. Hu»l\ Courl.. Ihu. 1ub-uml has’ onqndcrccl
: '_._.....__-‘__.__—.—-—___,_._.—»-———'——'

lhc cnlnc cvulcncc of the pav ties dll(l IWd Y

question of fact’ khnl the appt.ll.mi are punmnunt woka

N

per forming duties in the cstablishment, of .the u.spondcnt. It h’IS not
“-_“’-—ﬂ/

bccn th ap pdhtc juclg,munl of the

lnbuml is without laww[ui authority or hascd on mala fide. 1‘.; is not th

ase ‘of \hc 1cspondcm that th" \i)lvi:lli\tc Tribun'd has no jurns

. o S o 1111C1W. it is well cs abhshcd law that 2 \\ut'

petitign against such an orc.lci'ljmlg_z,ingnt “passed bv a I‘xsbun:\l

-
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cxcluswc, _p.u 1sdxcuon is competent only when it is shown that
:

sistant chnslr:: Judgmunl/ordcx is . without jur isdiction or without lnwtul‘zmllmnty or
' )re{r‘.. fotlgat

L".-hu-u / . . -
« bascd on no evidence at atl, No sm.h ¢ase could be nnde out by -
V e ~ 2

. \f respondent in the MHigh- Court. The m.pnuncd judg,mc,nt on the face of
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2.5 Apprentices and probationers ~
i) (1) One-half of the period of apprenticeship qualifies for pension.
) The service of a probationer who is subsequently confirmed in a

permanent post without interruption qualifies for pension.

2.6  Training — The time spent by a Government servant in approved training shall
count as service qualifving for pension.

"Note: — The period of training before actual appointment to Govermnment
service shall not count for pension.

I
~J]

Leave — All leave (other than extraordinary leave) counts as qualifying service for
purposes of pension.

2.8 Military Service — (1) Military pensionable scrvice which terminates before a
pension has been earned in respect of it, when followed by Civil pensionable
service, counts as part of such service provided that any bonus or gratuity received
in lieu of pension on or since discharge from military service shall be refunded in
lump sum or in monthly instailmunts not exceeding 36. The military service of the
individual concerned and the amount of gratuity paid 1o him should be verified by
reference to the Controller of Military Accounts.

(2) Persons who joined the Armed Forces on or after the
outbreak of World War-1I, and rendered whole time satisfactory service in
Government Forces under the British Rule in India and Pakistan and were
appointment in a Civil pensionable post on or before the 18™ July. 1949 shall be
allowed to count such War Service not exceeding five years rendered between the
3" September, 1939, and the 1% April, *1946, for purpose of civil Pension and they
shall not be required to refund military bonus or gratuity. -

Note — In the case of a civil employee who has rendered satisfactory paid
military service in the World War-11, in addition to military service pensionable
under the military Rules. before or after such war service but who did not earn a
pension by his war service in conjunction with his other military service, that
portion of the military service which was rendered before or after the war service
shall be dealt with in accordance with the provisions of sub-rute (1). The war
service portion (i.e. the period of service rendered between 3" Séptember, 1939,
and 1® April, 1946} shall, however, be dealt with under sub-ruie (1) or (2) as the
Government servant may opt in this behalf, subject. of course, to the limitation
prescribed in the respective sub-rule. If the war service is counted under sub-rule
(1), the whole of it shall count, but if it is counted under sub-rule (2) only

* Substituted !ide notification No. SO(SR) V-3027/64, dated 9® January, 1963.
2 fnserted by Goverament of West Pakistan Notification No. SO(SR) V-1274/68. dated 24" May, 1968,

completed years upto a maximum of five years shall count and the residue of war
service shall not be counted under sub-rule (1).

If the entire military service, including war service is dealt with under sub-
rule (1), the whole of the gratuity received in lieu of pension (but not that given as a
reward of war service) shall have to be refunded by the Government servant
concerned. If, however, the portion which was war service is dealt with under sub-
rule (2) and the rest of the military service before or after the war under sub-rule
(1). The amount of gratuity which the Government servant will refund in respect of
the fatter portion shall bear the same proportion to the total amount of gratuity
received in lieu of pension the period dealt with under sub-rule (1) bears to the total
period of military service, including the period of war service.

For the purpose of this note it is immaterial whether or not there was a
break between the war service and other military service. '

Deputation — Time spent by a Government servant holding pensionable post on
deputation to (1) another Government (2) foreign service, or (3) service in a

" temporary or non-pensionable post under Government counts for pensions as if it

were a time spent under the Government.

Rule of Proportion. The ‘Rule of proportion’ and the other associated rules and
accounting instructions shall continue to be operative and the apportionment of
pensionery liability between the various Departments and Federal / Provincial
Governments, as the case may be , shall be made by the audit and Accounts Officer
issuing a Pension Payment Order. Finalization of pension cases shall not be held up
on this account. If there is any dispute with regard to the apportionment of
pensionery liability, the matter should be sorted out by the Audit and Accounts
Officers involved. The authorities concerned are required to forward the pension
case of the retired government servants to the audit office concerned. Complete in
all respects and with the documents mentioned in (Annex).
.

No. SOSR-IH(FD)4-36/73(Vol-11), FD-NWFP,
Dated Peshawar. the 28" April, 1991
Suspension — If a Government servant is suspended from service pending enquiry
into his conduct, the period of suspension counts for pension if it is immediately
followed by reinstatement, unless the Government servant reinstated with forfeiture
of a part of his pay or allowances for the period of suspension.

GOVERNMENT INSTRUCTIONS

All period of suspension followed by reinstatement should qualify for pension
ess gf the fact whether the Government servant was or was not alfowed full pay and

° . Qj M




i Condonation of interruptions and deficiencies. — (1) The Administrative.‘ ',

I \

allowances for the period of suspension. [n other words. the mere aci of reinstatenent §
should be deemed to have rendereii the period of suspension as qualifying for pension. j

Para-1 (j) of F.D. N.-W.F.P. Leter
No. SO (SR-111 FD-4-36/76
Dated 4" June. 1977 (Appendix-1li}

2.11  Forfeiturc of Past Service — A Government servant forfeits his past service in the *

fotlowing cases: - )

(a) Resignation of a post unless it is to take up another post service in ]
which counts for pension.

(b) Removal or dismissat form service.

Absence from duty without lcave.

@]

. N(?te — The authority which sanctions the pension may commute retrospectively
periods of absence without leave into extraordinary feave,

.

Note — In case of a civil servant. who. with the proper —concurrence of the ;
competent authority leaves service under the Government of NWFP and seeks
f"ibsorp[ion/empkoymcnl under an autonomous, semi-autonomous/local body, where service §
is pensionable, the Government, if it is so requested, will be liable to share pcnsionar\'»
tiability for the period of service rendered by such civil servant under the Government in'
accordance with the Government ruies, i §

GOVERNMENT INSTRUCTIONS.

®Service in an Autonomous or Semi-Autonomous Body. For the purpose of §
grant of pension under these orders. the pay drawn and the effective service rendered by a: :
Goyernment servant in an autonomous or semi-autonomous body, the authorized capital of,
Wth!l is wholly subscribed by the Central and/or a Provincial Government, in a posl.: '
appointment to which is, by law, required to be made and the salary of which is required 10}
be fixed by the Central or a Provincial Government shall be treated as-pay drawn and [
effective service rendered in a post in Government service. ’ :

Dep?rlment may for purposes of pension condone all gaps between @[Periods of qualifving 4
service] of a Government Servant. ' A .

.(-) The Administrative Department may. condone deficiency in qualifying
service f.or pension upto six months provided the service is meritorious and theg
con@onatlon, if allowed will bring the service upto 23 completed years of qualif‘{ing"
service. "

* Inserted vide notification No.F.D.SR.-111/4-112/80, dated 22-11-1980.

» 9 - ~ . ~e E
Pa_m~9 of the Government of West Pakistan Finance Department letter No. SO (SR)-V-257/67 dated 27"
April 1967 (Appendix-1) 4

o . ..
@ [ | Substituted by Finance Department Notification No. SO(SR) V-174/68. dated 24" May, 1968.
10

GOVERNMENT INSTRUCTIONS

For the purpose of grant of pension under Revised Rules and rates. 1967:

(n Unless it be otherwise provided by special rule or contract, the ~
service of Government servant begin 0 qualify for pension from the
date he takes charge of the office to which he is first appointed:

(2) A deficiency of six months or less in the qualitying service of a
Government scrvant shall be deemed to have been condoned;

3 A deficiency of more than six months but less than a year, may be
condoned by the competent authority if both the conditions
mentioned below were satisfied: -

(a) If the Governinent servant dies while in service or retires
under circumstances beyond ‘his control such as on
becoming invalid or on abolition of his permanent post and
his eventual selection for discharge, and, but for such
contingency he would have completed another year of
qualifying service, and .

(b) The service rendered. by the Government servant was
meritorious.

(4) A deficiency of one full year or more shall not be condoned.

Para-10 of the Government of West Pakistan,
Finance Department Letter No. SO (SR-V) 257/67,
Dated 27" April, 1967 (Appendix-1), as amended Vide Government of
N.-W.F.P., Letter No. SO (SR-1I) FD/4-112/73.
Dated 4™ December. 1973. (Appendix-1V).

GOVERNMENT INSTRUCTIONS

1) As in the existing rule, the period of extraordinary feave shall not be
treated as qualifying service for pension but only as a bridge between the
two periods of qualifying service. Interruption in service due to other
reasons may be condoned provided such interruption is not due to any fault
or willful act of the Government servant, like un-authorized absence. .
resignation or removal from service, Interruption due to removal on account
of reduction and retrenchment of the post shall howgver be deemed to have
been condoped. 1he periods of such interruptions shall not, however, count
as qualifying service for pension. The action in respect of break in service
should be completed by the head of the Administrative Department before
forwarding the papers to the Audit Office.

(Government of N.-W.F.P., letter No. S.O. (SR-11{) FD 4-36/76,
Dated 4™ June, 1977, (Appendix-iti)
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) Some confusion seems tO exist in some quarters as 10 how
condonation of interruptions between two spells of temporary/officiating
service may be regulated under rule-2.12 (1) of the West pakistan Civil
Services Pension Rules. According to Rule 23 ibid temporary and’
officiating service followed by confirmation or temporary/officiating
service of more than five years counts for pensions/gratuity. The provisions
of Rule 2.12 (1) take cognizance of only those cases where the Government
servant had prior to the interruption rendered periods of qualifying service
and it is consider fit to permit him to count certain past qualifying service
towards pension/gratuity. The condonation of interruptions in service with a
view to allowing past Non-qualifying temporary/ofﬁciating service 10
qualify for pension/gratuity Under Rule 2.3 is not permissible. In other
words  condonation  of interruptions  for pension/gratuity in
temporary/.officiating service is permissible only where the broken period
of temporary /officiating service is qualifying i.e. it exceeds five years. or is
followed by confirmation. Where neither condition is fulfilled condonation
of interruption is not permissible. To make it more clear the following
illustrations are given: —

First Ilustration — A Government servant has the following broken spells of
temporary/officiating service: —

®» 5 years and one month followed by break;
(i) 3 years followed by break; and
(iii) 6 years.

First and third spells are qualifying under Rule 2.3 and, therefore, can be counted
(as 11 years and one month qualifying service). The second spell of service being not
qualifying will not count and will be treated as a part of the gap in between the first and
third spell of service.

Second Dlustration. — A Government servant has the following broken spells of
temporary/officiating service: —

(i) 5 years and one month followed by break;
(i) 3 year followed by break; and
(iiiy 4 yearsand 5 months.

Only the first spell is qualifying. The second and the third spells are not qualifying.
Therefore, neither of the two gaps can be condoned. )

Third Ilustration.- A Government Servaﬁt has the following broken spells of temporary/

officiating service.
() 5 years and one month followed by break;
(ii) 3 years followed by break; and
(iti)  One year followed by confirmation.

12

s

The second spell is not qualifying. First and the third speils' are qualifying, and the
gap in between them can be condoned as in the case of the first illustration. -

(Government of West Pakistan Finance Departinent-
Letter No. SO (SR) V-2866/67. Dated 5-7-1968).

Under sub-paragraphs (2) and (3) of paragraph 10 of the Finance Department’s
etter No. S.0. (SR) V-257/67, dated 27™ April, 1967 (Appendix-1). a deficiency of six
months or less in the qualifying service shall be deemed to have been condoned, W hile a
deficiency of more than six months but less than a year may be condoned by the competent
authority subject to the conditions prescribed therein. This provision has replaced the
existing provision in sub-rule (2) of Rule 2.12 of the West Pakistan Civil Services Pension
Rule viz: the Administrative Department may condone deficiency in qualifying service for
pension up to six months, provided the service is meritorious and the condonation, if
allowed, will bring the service upto 25 completed years of qualifying service. A question
has arisen whether a deficiency upto six months shall be deemed to have been condoned at
any stage of qualifying service or is the condonation restricted to a particular stage of
qualifying service. Finance Department, have, after thorough examination of the matter
decided that the intention is not to restrict the operation of the concession 1o any particular
stage but to aflow condonation of a deficiency at any stage upto the 30" vear. To illustrate
this intention a deficiency -of six months or less will be deemed to have been condoned so
as to make 4 years and 6 months qualifying service as 5 years qualifving service, 9 years
and six months qualifying service as, 10 years qualifying service, 24 years and six months
qualifying service as 23 years qualifying service and 29 years and six months qualifying -
service as 30 years qualifying service. Similarly, deficiencies exceeding six months but
fess than one year may be condoned by the competent authority (Finance Department) at
at} stages. Subject of course to the conditions prescribed in sub-para (3) of paragraph 10 of
Finance Department’s Letter No. S.0.(SR) V-257/67, dated 27™ April. 1967. (Appendix-1).

(Government of West Pakistan Finance Department
Letter No. SO (SR) V-1803/67, Dated 29.7.1976.

GOVERNMENT INSTRUCTIONS

As a result of clarification issued vide Finance Department’s Letter No. SOSR-
I!l(F.I.?)4-44/83 Vol-Ii dated 4.7.1989 regarding inadmissibility of condonation in non-
quahlyi_ng service, cases of qualifying service where automatic condonation of deficiency
up to six months is permissible are also being forwarded to this department. The correct

- position is that only non-qualifying service and not less than 10 years service is barred and.

A A =

there is no need to refer such cases any where for condcnation.

No. SOSR-111(FD)4-44/83-111, FD- NWFP,
Dated Peshawar, the 13" July, 1993.
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IN THE FEDERAL S“RVI(’E TRIBUNAL 66-W, JUNAID PLAZA, F 7/G 7
BLUE AREA, SHAHRAII—E QUAID E AZAM ISLAMABAD:

D. No. 8 %0?
Dated. 12 gygv‘,_, o

SUBJEC’F ORDTR PASSED IN APPT/\I NO.145(P)CS- 2007 I‘JLED ‘BY B
B MR FAZAL T, WAHID VS - . "AFGHAN REN UCLLb LIeC -

\

‘A certified copy of the Judgment passed bv thls Honourable

Tnbunal in the Appeal noted 1n the subject is sent hclew1th for your

1nfonnat10n/comp11ance

By Order

REGISTRAR

Mr Fazle Wahid S/o Abdul Noor R/o Ghari Daulat Zai Tehs11 & Dlstt Mardan,
Diepenser Civil | Dispensary Sikandrai, Mardan..

-Govt. of Pakistan through Secretary Interior Civil Sccnotanat Islamabad
Commissioner, Afghan Refugees, NWFP, Peshawar

Ser‘refary Loal‘m Department, NWEP Peshawar

Director General Health Services, NWFP, Peshawar - -
Executive Director Officer (Health), Mardan .

Dlstrlct Coordnmuon Officer Mardan

Secretary Finance NWFP Peshawar

‘Project Director Afghan Refs gees NWFE rP Peshawar

10.The Secretary Establishment Division, (“ovt of Pakistan, Istamabad’

11 The Sohcﬁor Law Justice, Division, Islamabad:

¥
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Judsment Shey
i

INTHE FEDERAL S ERVICE TRIBUNAL. ASLA M/\BAD
: Appeal Noz T45(P)C 572007

ST

D.JIL ul fll\[il_L‘ll‘l_:._)'IL [ .
Date o Hegring ™7 Wl T
| Date of ludement | _'“) 042010 B
APPELLANT: Fazal-e-Wahid, b/o Abd i Noor, vfo Ghari Duulat Zai
' Tehsil &y Ristrier Mardan Dispenser vaﬂ ancp,m"v:'.' R
Sikandrai, Mardan. ‘ T ' _j;'
RESPONDENT: 1)- Goverament of l)d}\iblal thrs >u"h Sccrclary Int'crior.'Civii ]

Sceretaria, [stamabad: .
iy Commissioncr, Afghan Refupees NWEDP, Peg I:w_vzug

i) Scerctany. ealth Departrent. NWEP, Pcslmw‘u
" v} Dircctor General Healtly ¢ ervices, NWFp Pcshawax

SRV NeeutiveDistrict Olfice: (ealth) Mauhm

- Vi) Distrier Coardination O cer Mardun, L
vii) Scerelary Finanee NWEP | Peshawae. - -0
Viii) Project Duulm Afs,]mn tefugees NWEP Peshawar,,

Before: Mu. Moau..mx Hav.x-, and’ ‘
’ Mr, I”armhh Q.l_\’} L, Menibers,

Present: /\ppdl.zni with Mr. Al ajad Al Advocarte, _ : :
: ooyl ASIE Shahl Adeoc e Top pe spundenis and Ny, -
H.nu Sinnan oy, Py il . - ‘
M/ Nm\_co Khan and Yousul' i\h.m Assistonts, as
Dl\> o el

: .JUD(}EME NT

MOA /AM HAYAT, NH-”,.\!]HCR.: Appellant Fazl-c-Walid wWas a qualified -
Dispenser. On 19.04.2007 2 feiter was sent to lh"‘ Direetor Ge wial Health NWEP
new I\hybu Pukhtoon Khwa, [hL subject of the leier v “eounting of serviee
rendered in Afwhan Refugees Lm\aids sanloul\/pu st with bacl\ benefits™, Il? ‘WQS

~ stated that ¢ u\"cc rendered by the g ;;clhml 1 '\.

) Refugees Organizations covld
net be comm.d towards his gov cinment SRV e, >|m worder had carlier bwr p‘lbbuu '

on 16.01.2006 on the represent; ition of [hn. am)dnm'

2. According 1o (he respandenis the appetlan was project emplovee. Hig

SCIVIGCS wWere discontinucd on 13,42 1904 ad therea o he s appeinted afresh, thae

160 not throuzh proper chagnel, s maintiined Gt dccording (o \t_hc Finance
N

=

Department letier dated 2LORTY95 he wan ot enti led o claim the huncl‘?\l?of his
service in project.

~

3.. We have heard the learned counsel for the Fripeetive partics and have alse ¥ L

- perused the record., ]
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