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E[04 102016 ' Syed Noman Bukharl junior to counsel for the appellant and Mr‘
l
l

Saleem Shah, Superlntendent alongw1th Addrtronal AG for respondents ‘

present Rejomder on behalf of the appellant submrtted which is placed on -

|
|
(PIR SH SHAH)
EMBER

13.02.2017 . Appellant through learned counsel and Mr Zraullah GP"~for':

— e ————

respondents present. Learned counsel for appellant stated at the bar that'

larger bench of this Tribunal in detail Judgment dated 02.03. 2016 in

Service Appeal No. 1330/2010 has already la1d down the dictum and the .
‘ instant service appeal stands:on the same pedestal and requested that the
same be treated accordingly %e already passed judgment of the larger' '

bench. The request seems proper and this appeal on same -pattern .and

dlctum laid down in the above mentloned Judgment of the larger bench of
this Tribunal stands drsposed of accordmgly File be con81gned to the '
record room. S L ‘

. ANNOUNCED
13.02:2017

_..._

. o . ~ (AHMAP-HASSAN) (ASHFAQURYAJ) |
[ o X MHMBER . : : MEMBER '
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22.02.2016

a4

ol

Apptsdfant De

13.4.2016

02.06.2016

Counsel for the appellant present. Learnéd counsel for theé'
appéllant argue__d that identital séfv‘ice appeals including appeal No. ’
1418/2015 are already admitted to regular hearing. _

In view of the above, this appeal is also admitted to.régular
hearing. Sd’bjec; to deposit of security and process fee within 10

days, notices .be issued to the respondenfs for written

Chabr;\-an

reply/comments for 13.4.2016 before S.B.

-

Counsel. for ‘ﬁhc—-:-. appellant and Mr. Saleem Shah, Supdt:
alongwith Addl. AG for the respondents present. Réqﬁestcd for

adjohmm,e_nt:\La_st opportunity granted. To comie up for written

Chaéman

reply/comments on 02.06.2016 before S.B.

Counsel for the appellant, and, Saleem Shih,
Supdt. alongwith Addl.- AG for the respondents present.
Written reply submitted. The appeal is assigned.to 1D.B for

rejoindct and linal hearing for04.10.2016.

Chzé\bnn an
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The appeal of Mr Ghazanfarul!ah Sub Ewgmeer C&W Department receaved to-day i.e. on 11.02.2016
BEAS SR B ERYIR

Poalifgnee - \4'_‘.4 .,

is mcomplete on the followmg score WhICh is returned to the counsel for the appellant for completion

and resubmlssmn wnthln 15 days )
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BEFORE THE KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL, PESHAWAR.

Appeal No. | !Llfi

12018

Mr. Ghazanfarullah _ : V/S

- THROUGH:

C&W Department
INDEX |
S.No. | Documents Annexure | Page No.
1. |MemoofAppeal |  ----- 01-03
2. | Copy of Rules -A- 04-06
3. | Copy of Judgment -B- 07-10
4. | Copy of Departmental Appeal -C- 11
5. | Copy of Rejection Order -D - 12
6. | Copy of Order (4.9.2003) -E - 13
7. | Copy of Order (5.12.2009) -F - 14
8. | Copy of Judgment (07.05.2009) | -G - . 15-17
9. | Copy of Judgment (07.05.2009) -H - 18-19
10. | Copy of Judgment (06.06.2007) I 20-26
11. | Copy of Judgment (07.09.1994) J 27-33
12. | Copy of Judgment (23.04.2009) K 34-36
13. | Vakalat Nama ---- 37
APPELLANT"

|
‘
!

|

4

Wiz
( M. ASIF YOUSAFZAL ) -
ADVOCATE, PESHAVAR.




BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR.

Appeal No.___ 144 /2016 |
8.%.rpr
Boreron o n08
- %? g&u %é

Mr. Ghazanfarullah, Sub Engineer, @nm H=2- ..Méé

Provincial Building (Const) Division-1I, :

Peshawar.

‘ APPELLANT
VERSUS

1- The Secretary, Government of Khyber Pakhtunkhwa, Works
& Services Department, (Now C&W Department) Civil
Secretariat, Peshawar.

2- The Chief Engineer, Works & Servicés Department (Central)
(now C&W), Khyber Pakhtunkhwa, Peshawar.

3- The Secretary, Government of Khyber Pakhtunkhwa:, FinanceA
Department, Civil Secretariat, Peshawar.

RESPONDENTS

-------------------

APPEAL UNDER SECTION 4 OF THE KPK SERVICE

TRIBUNALS ACT, 1974 AGAINST THE ORDER

DATED 02.02.2016 WHEREBY THE .
=
S
L

DEPARTMENTAL APPEAL OF THE APPELLAN
FOR _GRANTING B-16 ON __HAVING 10 YFAR
SERVICE AND ALSO PASSED PROFESS[ONA
EXAM HAS BEEN REJECTED.

PRAYER: - That on acéeptance' of this appeal the order
- aated 02.02.2016 may be set aside with the
direction to the respondents to grant B-16 senior

[ T2 r . . !
$-3uBmItted.tor-ggy scale according to the rules for havipg 10 years

and fijeg ) . N
ded ") service -+  professional  Exam “-with  all
Rexis _ consequential & back benefits from | the date ..
€Ristcag, when juniors were given. Any other remedy '

i
1
|
i




RESPECTFULLY SHEWETH:

which this august Tribunal deems fit that may
also.be granted in favour of appellant. ' :

........................

1-

That the appellant joined the W & S Deptt: in the year
1986 as Sub Engineer and also passed B grade
departmental exam in the year 1996. Thus the appellant
has more than 30 years service at his credit with good

 record throughout. All the dates are mentioned the

departmental appeal of the appellant the copy of whach IS
already attached as Annexure — C

Those according to the rules 25 % of the postI of senior

- scale sub engineers are to be filled in on the basis of

promotion from amongst persons who have ten years
service and also passed B Grade exam. The!appellant
possesses the said requirement but despite o% that the
appellant has not been granted B-16. Copy of the Rules is
attached as Annexure — A.

That the august Tribunal has also decided such similar 15
appeals on 11.12.2012. As the appellant is the similarly
placed person, therefore the appellant is also entitled to
the relief under the principles of consistency and Supreme
Court’s judgment reported as- 1996 SCMR- 11185 2009
SCMR-01. Copy of judgment is attached as Anne)l(ure B
|

That the appellant also filed departmental appea' for grant
of B-16 on 04.01.2016 and the same was rejected for no
good grounds on 02.02.2016. Hence, the present appeal
on the following grounds amongst the others. Copy of the
appeal and rejection order is attached as Annexure — C&D

GROUNDS:

A

That not granting B-16 as per rules and rejection of the
departmental appeal of the appellant is against the law,
rules and norms of justice.




That the appellant has attained eligibility for B-16 much
earlier than those who are enjoying the benefits of B-16,
therefore the appellant has been discriminated and
deprived from his rights in an arbitrary manner.

That the appellant has not been dealt according to law
and rules and has been discriminated by not extending
the benefits of B-16 while the same has been given to the
junior officials.

' That even the respondent Deptt; has granted B-16 to

many officials vide order dated. 4.09.2003 & 5 12.2009.
Thus the appellant is also entitled to the same relief.
Copies of the orders are attached as Annexure- E&F !

That the treatment of the respondent Deptt: is apamst the
spirit of Article 4 and 25 of the constitution. i

That the rules regarding B-16 are still in fielclI and this
august Tribunal has also granted the same relief in
appeals No.1685/08, 791/08 decided on 07.05.2009,
Appeals NO.531/2001,533/2001, 534/2001, 535/2001,

- 537/2001 and 538/2001 g:lec!ded on 06.06. 2007 Appeal

N0.194/93 decided on | 07 09;1994. and Appeal NO. 27/09,

decided on 27:09: 2008 Coples of some judgments are
attached as Annexure — G, H, I, J & K . :

That the appellant is also entitled to the same relief
according to the principles of consistency and equality. |

That the appellant seeks permission to advance other
grounds and proofs at the time of hearing. !

It is therefore most humbly prayed that the appeal
of the appellant may be accepted as prayed for.

APPELLANT
M. ghazanfarulla

THROUGH: é .
. (ﬂ&‘ I e
| ( M. ASIF YOUSAFZAI )

ADVOCATE, PESHAWAR.

7/ZWZ//Z/)A ! KRy
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Annexure-A

: ~ GOVERNMENT OF NORTH WEST FRONTIER PROVINCE
T ' SERVICES AND GENERAL ADMINISTRATION,
| TOURISM & SPORTS DEPARTMENT

NOTIFICATION | | S
Peshawar the 13 January, 1980

No.SOR-1(S&GAD)1-12/74 - In exercise of the Powers conferred by Section 26
of the North West Frontier Province Civil Sérvants Act, 1973 (NWFP Act XVIII of
1973). In supersession of all previous rules on the subject n this behalf the
- Governor of the North West Frontier Province is pleased to make the following ‘
. cules, namely:- , ) o :

THE'COMMUNICATION AND WORKS DEPARTMENT
(RECRUITMENT AND APPOINTMENTS) RULES, 1979

- 1. (1) These rules may be called the Communication and Work
Department (Recruitment and Appointment) Rules, 1979,
(2) They shall come into force at once. -

2. The Method of recruitment, minimum qualifications, age limit and
other matters related there to for the Posts specified in column 2 of -
the Schedules annexed shali be as given in column 3 to 7 of the said
Schedules. ‘

R e ae NP
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COMMUNICATION AND WORKS DEPARTMENT

SCHEDULE - 1
$.80. | stomenclaturs of Post | Fimamunt quahfication fer intial | Mirimum T Rge it Tor intial | Hcthod of reciment B
tecrutment or by lransfer quakfication for recoutiment
appointent and
P _fromotion
|2 13 B 5 3 "
L | Shief Engineer * .
B Stptrintending Ocgreen By sclection o mest fiom amongst four seaior most officers of the Department, with at Ieast seventcon yeas
Engincee Ergincering from cexperience as Government servant, seniority belng considered only in the case of olficers of practically the same
' arecognized standaed of ment, . o :
Universily.
Esccutive engincer - 7

By sclection on merit from amongst the Executive Cngincers of holder of
Works Depariment, with 2t feast teive yeas servica in Grade-17
case of officers of practica™ the same standard of merit,

cquivalent posts in Communication and
and 18, seniority being considered only in the

By sclection o merit wath due regard to seniorily from amongst assistant Engineers of Communication and
vorks Department with at feast six yeas experience ag such, -

Assistant Enginger

Degree In Civil Electrical or
Hechanlcal Engincering from a

Degree er Diploma
in Engincering

(8} Servedity present by initial recruitment
(L) 1075 by protnotion, on the basis of senfority cum filness from

amonqst the Sub Engineers holding a

recognized University as may be | from recognized degree is Engincering, seniorily o be determined from the date of acquiring degree ot Initial

specified by Government for the University or appaintment which ever i; Lter, .

respective posts. Institutions, as {c) Twerly percent by selection on merit with due regard (o seniority from amongst the Senior Scale Sub

specificd in Engirecrs of the Department who hold a diploma and have passed Oepartmental Professionat
colunmin, Exammination,

“Senior Seale Sub Diploma In Twenly five percent qt the total numer of pesls of the diploma holders Sub Engincers shall from the cadre of

Engincer Engincering from Senlor Sca'e Sud Engineers and shat te filled by sclection on merit with due regard to senlority from amongst

a recognized Sub Engincars of the Oepartment, vho have passed the Departmental Examination and have at least ten years
Tnstitute, service as swch, : : .

By selection oa mend vath Cue regard ta seniority from amon

9st the holders of the posts of Sercor

¢
B é;l g
NN~

Superintendont £ Supcrinteadoants in the Ocpartment,
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COMMUNICA‘“;HON AND WORKS DEPARTMENT

\
RN

S SCHEDULE — I1-

“Homenciatine of Post | Frimmm mmmr e e e [R— i Te——— Tt ——
] S.No, Nomenciature of Post Fenimum quahfication for imtia) finimung Age kit for intiaf Method of recrutment
: fecntinent or Ly transfer qualfication for recruitment T
appointment and ‘ .
' _— promotion
1 2___ 3 1 5 6 . _—
L {Principal Engineer M.SCin Refrigeration 7 Al : R T YTY T years By inilial recruitment, . T
Rehigeration / Aig- Conditioning from a recognized . T
condrtioning University with 10 yeass . .

N | CaDCTIENCC, . P R
| © T By Mechonical Engineer with 15 ] . ’

¥ears cxperience with National o '
Intentibnat Organization of
tepute in Design Instaliation ang
running of Nr~condutioning angd
) Refrigeration,
1 : H.5¢In Ifighways Engincering
fieny a recognized Unlversity vith
atleast ten years professional
Cxperience in a National or Inter
: : nationaf Orqonfzation, : - . —— ]
. R Hasters Degree In Gvil, . 301045 years By initial recevitment, ~ . )

. - Engincering from a recognized . '
L e . Unversity with at fest ten years
prolessiona expericnee Ina

301045 years By initial recruitment,

N R Hational or International .
R R |_Crganization,
~ !
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. -Annexi:r.e-'A
GOVERNMENT OF NORTH WEST FRONTIZR PROVINCE . -
SER\/ICE;'S AND GENZRAL ADMI!\'.‘Q‘.QAT?O;\',
TOURISM & SPORTS DEPART Mz s
. 'l/ .
NOTTFICATION
_ | Peshawer the 13 Jenuary, 1980

No.SOR-1(S&GAD

J1-12/74 < 1p Gxercise of ¢

Of the North west Frontier Provincc_: Civil Se

he Powers conferreg by Section 26
19735, 1a s

Yants Act, 1973 (NwEp ACt XVIII of
| \ L= 9N the subjece N-this behalf the
€st _Frontier Province is pleased to make the for'fowing

2. The Method

Cther Matters refate
the Schedules dnnexed shay be
Schedules, ‘

of FECruitment, mMinimum quafi.‘]ca::‘ons, €92 limi; ang RS
d there to for ‘he Posts ¢4

sacified A Column 2 of
€35 given in C

-—

the saig _

Olumn 3 O 7 of
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Appeal No. -994/ NEEM/2004

e " . s

et o
Date of Inistitution. ... 03 12.2004. .
DaLe of Deas&on 11 12.2012.

Naushacl Khan, Sub Engnneer O/O Deputy Director-I, ' E
Won ks & Serwces Department.Peshawar T I (Appeliant)’

]

* 1. The Secretary, Government of Khyber Pakhtunkhwa Works &Serwces PR
' Department, Peshawar. ~ :

2. The Chief Secretary, Govemmenl: of 'Khyber Pakhtunkhwa, Cnvsl Secretanate,
Peshawar. -

'3. The Departmental Promot:on Comrnlttee through ItS Chairman (Respondent
‘No.1). - -
. Mr. Zafrullah Khan, Sub Engineer, Works & Serv:ces Department Nowshera

4

5. Mr. Tarig Usman, Sub Engineer, W&S Department, Khyber Agency Jamrud. -
6. Mr. Muhammad Javed Rahim, Sub-Engineer, W&S Deptt. D.I. Khan -

7

g

. Mr. Jamshed Khan Sub Engineer,W8&S Department, Buner.

. Mr. Misal Khan, ‘Sub Engineer, presently Assistant Dlrector Works & Semces
DepartmentTank (S.W-Agency). S e (Respondents)

——

' GERVICE APPEAL UNDER "SECTION -4 OF THE ‘KHYBER Lo
",,‘:;. PAKHTUNKHWA SERVICE TRIBUNAL ‘ACT 1974 AGAINST THE. =~ - - ¢
e IMPUGNED ORDERS DATED 4.9. 2003 AND 1942004 PASSED . BY .. P
3—KESPONDENT NO. 1 ON THE RECOMMENDATION: OF RESPONDENT,
\ NO. 3 THEREBY GRANTED SENIOR SCALE (BPS-16) "TO
>N RESPONDENTS NO. 4 TO 8 IRRESPECTIVE OF THEIR INELIGIBILITY
L“ AGAINST WHICH HE F'ILED DEPARTMENTAL; APPEAL DATED-

13.8.2004 BUT THE SAME .WAS NOT DISPOSED OF WITHIN
STATUTORY PERIOD OF NINETY DA\§

MR. MUHAMMAD ASIF YOUSAHAI : '
Advocate S For appellant. -

. MR. SHERAFGAN KMATTAK, S L
. Addl. Advocate General  ~ " 7 ~.  For ofﬁcial respondents

- MR. DDAZ ANWAR,

Advocate 4 B ;.. For prwate respondents No. ',
. 4,6, 7 & 8 _ *,
'SYED MANZOOR ALISHAH, ~ - =+ . MEMBER — | - SN

MR.NOOR ALLKHAN, -~~~ 'v. 4. MEMBER °

JUDGMENT

| SYED MANZOOR ALL SHAH, MEMBER- Thig aopeal “has “been filed by -
~Naushad Khan, the appeuant under Section 4 of the Khyber PakhtUnkhwa Sewlce
Tribunal Act 1974 agamst the order dated 49 2003 and order dated 19 4, 2004 ‘

L

A

m
P
v

| | ATTESTED




passed ov rcspondenl. No. 1, whereby on the. recornmendatnnn of Departmental .
Promotion - Commlttee private respondents No 4 to 8 had been granted Senror
‘Scale (BPS-16). It has ‘been prayed that on acceptance of the appeal, the lmpugned

- orders may be set aside lespondent No. 1 may be- dlrected to consider name of the
appeliant for Semor Scale (BPS 16)

7.. " prief fagts of the case are that the- appellant JOll’le the respondent
O department as Sub Engineer on 28.5. 1980 and in-the year 1991 quallﬂed Grade-B
and A examination in the years 1996 and 1997 respectwely Frnal seniority list of

f"ﬂ“‘*%%l« Sub Engineers as it stood on. 31 12: 1998 issued wherem name of the appellant ..

appeared at S.No. 50 while the narnes of prlvate respondents No 4. to 8 were'
placed at S.No. 52, 61, 63 72 and 236 It shows that the appellant was, senior to
private respondents No. 4 to 8 who ‘were” allowed Semor Scale BPS:16 by

o E respondent No. 1 through orders dated 4.9.2003 and 19 4 2004 while the appellant :
“has been discriminated. When the appellant came to know about the lmpugned

orders, so he’ rmmedlately filed departmental appeal on 13 8. 2004 whrch ellclted no

r=sponse wrthln me statutory perlod of ninety days, hence he‘ﬂled service' appeal
No. 994/ 2004 before this Trlbunal :

. ?

3. e appeal was admltted fo. reguaar hearmg on 6. 1 .2005 and notlces have:

been issued to the respondents The respondents have ﬁled therpwntten replles and
conlesled the appeal.. The appellant also filed" rejoinder in rebuttal Vide order dated

27.3. 2007 the case was dlsmlssed by this Tribunal. Feellng aggrleved the appeliant
. - filed Civil Petition Na. 312-P of 2007 before the- august Supreme Court of Pakistan.
Vide order dated 4. 3 2010 the case has been rernanded in the followlng terms -

* ' — . . . \i

' sLearned counsel appearing for the partles, after havlng argued then‘

%Sy, » | case atlength contended that as the points involved in this case have

" not been elaborately .discussed: by the Service Tribunal lncludlng ‘th
- P ~one whether the Tribunal can dismiss ‘the appeal on the question of
4 isjoinder of causes of action and whether without:making calculation. .-
\ 'l“""l in respect of period of filing and disposal of departrnental appeal, the’
2 Triunal can come to the conclusnon that, the departmental appeal is:
o red by time, therefore, on setting ‘aside the impugned- judgment,
2\ case be remanded to the Servrce Tnbunal for decision afresh after
hhearing to all concerned. . i

Petition is converted nto appeal and allowed ‘as a result

whereof ‘that case |$"remanded to. the NWFP Servlce ‘l’nbunalfor- e

decision afresh, after providing equal ogporl:umty of hearing ‘to both,"

the sides, expeditiously, as far.as possrble w;tnm a penod of three '
' months, al’ ter n_celpt whereof "
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/ /4 A(Ler receipt of the appeal from the-august Supreme Court of Pakistan. and
. - parties and. their counsel were summoned for argumenls Arguments heard at -

length. Record perused. -
-5.

" The learned councel for -the appellant argued that _I,he appellant was
e appornted by the respondent department as Sub Engmeer .on 28. 5. 1980 and passed
/ Grade A & B examination. Senrorlty list of, ‘Sub Engznee*s as it stood on 31 12,1998
issued whorcm name of the appellant appeared at S.No. 50 whlle the™ names of
private rcspondont_, were-at S.No. 52,.61, &3, 72 and 236 respectlvely The prlvate
respondents were consrdcred ror Sen]or Scale BPS-16 whnle the appellant has not
#»%m%& been considered and rgnored The appellant was not consrdered by the DPC due to
- his incomplete record. It was the’ responsrb:lrw of the respondent department to
provrdo official reco:d of the appellant and sent his case to the Departmenlal
Promotion Commlttec for consideration of hls name agalnst Senlor Scale BPS-16. If
- the record was not avallable the appeliant could not be sufferred for the lapses and .
‘ 4 ,'l ault of the respondent department ‘Junior to the appellant had been promoted R v
) ~ while he has been deprived of his legal nght for no fault on his behalf The'learned . ‘
counsel for the appellant further argued that the beneﬁts of Senlor Scale BPS-16 _' N
have been granted to similar ly placed person and the appellant is also enutled to
the same treatment under the pnncrples of ,,onvrstency “The learned counse! for
the appellant relied- on. 2006-SCMR-1082 2007 PI.C(C S) 683 1996-SCMR-1185 and- '
2007 PLC(C.S) 152 and Judgment dated 7.5.2009 of this Trrbunal in srrnllar appeal
No. 791/2008 decided in favour of appellant The learned counsel for the appellant )
further argm.d that in the matter of promotlon and pay, questxon of llrnnatron does |
rot ar ise. He relied on 2007-PLC(C.S) 1267, 2002-PLC (CS) 1388.and 2003- PLC (CS) ,
. o 178 Ina reported judgmentof the august Supreme Court of Paklstan as reported .ot
in PLD 2003-Supreme Court 724, decision of the cases! on merits always to be- '

Sepcouraged instead of non- sultmg the lrugants for technlcal reasons mcludmg
;Jl_l?l‘llt&l jon. He requested that the appeal may be accepted as prayed ‘for.

ik /J rhe learned counsel for pnvate respondents on the other hand argued‘tljat iy
- B ﬁ private respondents No. 4 to 8 have been granted Senlor Scale BPS-J.G on ﬂl,f
recornmendatlons of the Departmental Promot:on Cornmrttee vide' orders "dated. YREX
~4.9.2003 and 19.4. 2004. The appeliant was not. consrderecl by ‘the DPC due to his . -
mcomplcte service record. The appellant drd not challenge the. senlonty earller' .
senlonty lists nor selection grade/Senior Scale at the relevant trme and the present .
appeal is hopelessly time barred. Now. the‘faclhty of Selectlon Grade/Move—over has
already been wrthclrawn by the Provincial Governrnent w.e.f. 1. 12 2011 vide
Finance Department letters dated 15 11.2001 and 6.4 2003 and in the prevalent

circurnstances, the present appeal has become mfructuous He requested that the
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appeal may- be dlam:ssed The learned AAG—also'.aupéorted' argumeh't:s_"'of'."theﬂ ‘

teat ned counsel for the private respondents e T o

The Tnbunai obsefves benng term and condition of serv;ce, thxs Tnbunal has

amule jurisdiction to entertaln the present appea1 In the matter of promotxon and -

pay, quc.,uon of hrmtahon does not anse The august Supreme-eourt of Paklst:an m.-

merits always to be encouraged instead .of non-su.ung the hﬂgans for technical

reasons mcludmg limitation. Private respondents have been grante

1185. | o o

8. . In view of the above, the appeal ‘is -accepted and the respdhdents are - .
- directed to-aliow the' a'p'pellant-Semor Scale BPS-16 from due date. Parhes are left to. ;]

bear their own costs. File bé conS|gned to the record : _ ~

S.

?010 and '2011 fixed for arguments to- day, vide- Servlce Appea\s (1) "No.

106/2010 l\arlmullah Khan, (2) No 107/2010, Gul Malook (3 NO 510/2010

‘ 'éanaullah (4) No. 511/2010 ‘Syed Muhammad Tarig, (5) No 512/2010 Malik

Shakir Pervez, (6) No. 579/2010, Mu\1ammad/ Zahir Shah-III (7) No. 1014/2010

d Senior Scale
' BPS-16, the appellant being’ simifarly placed per*on also entitied for, the same '

‘benefit as per judgment of the augu;st Supreme Court as reported in 1996-SCMR-~

It is to be noted that there are other c0nhected'appe'als filed in the years.

a Judgmcnt as-repor ted*in PLD 2003-Supreme Court 724 decuszon of the cases on -

Muhammad Zahir Shah, (8) No. 1230/2010, Muhammad A’uque Fargc‘»a, (9) No.

(8D
1817/2010/‘\”(q Yousaf, (10) No. 1818[2010 Muhammad Na;eeb,(ll) No.

1%08/2010 Ajmal Anwar, (12) No. 3121/2010 Jamal Khan, (135/1\!0 1254720131, .

Mashal Khan, and (14) No. 1675/2011 Naushad Khan—II Our this )udgment wnl

also dlspose of the aioxementzoned serwce appeals in the same manner.

ANNOUNCED
11.12.2012.

- (NOOR A KHAN) (SYED ‘VlANZOOR SHAH) R

MEMBER s MEMBER -t
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The Secretary to Govt. of Khyber 'Pakhtuhkhwa, ‘
Communication & Works Department

Peshawar
Through: - Proper Channel,
Subject: 'REQUEST FOR THE GRANT BPS-16 ON THE BASIS OF B-GRADE + 10-YEAR SERVICE. -~

Respected Sir, ;
I have the honour to stat'e that the facts_and the date is detailed as under: -
S 1 N was appointed as Sdb-Engineer.on 21.10.1986.
2." I Passed B-Grade Examination in 1996,
3. Ifurther passed ProfessionaI-Examinatio‘n in 2006.
Whereas Mr. Misal Khan Sub-Engineer who is junior than me holds: |
1. Appointed as Sub-Engineer on 22.3.1988
2. He'passed B-Gr'ade Examination in 08/1994.

3.; He passed professronal exammatlon in 2006

: Recently the Khyber Pakhtunkhwa Servrce Tribunal has also granted the
_ benefits to 17 other Sub- Englneers of thls department, thus ! am also entitled to the

same benefit under-prmcupals of consistency.

Itis therefore requested that l may very kindly be granted BPS-16 from

my due date by extendmg the benef:ts ofJudgement of Service Tribunal please

Thanklng you Slr,

-Yours obedient]

ﬁ"ﬁ 4 ///6

(MUHAMMAD GHAZANFARULLAH KHAN)
Sub-Engineer. :

O/0 the Executive Engineer

Provincial Building {Construction)

Division-II, Peshawar

Copy for ‘information in adr/ance is submitted to the Section Officer (Establishment) _C&W

Department, Peshawar please. o ,
o _ L : ﬁfwr/f

(MUHAMMAD GHAZANFARU!.LAH KHAN)
Sub- Engmeer

ATTESTED

E",‘,




GOVT OF KHYBER PAKHTUNKHWA
COMMUNICATION & WORKS DEPARTMENT

No. No.SOE/C&WD/13-21/2014
Dated Peshawar, the February 02, 2016

T0
Mr. Muhammad Ghazanfarullah Khan
Sub Engineer O/O XEN '
Provincial Building (Construction)
Division No.ll, Peshawar
Subject: Request for Grant of BS-16 on the basis of B-Grade plus 10 years Service

| am directed to refer to your appeal/representation dated 04.01.2016 on -
the subject noted above and to state that your appeal/representation has been
examined by the Department and regretted as the policy of Selection Grade has

been discontinued by the Provincial Government.

SECTION OFFICER (Estb)
Endst even No. & date

Copy forwarded to the:
. Chief Engineer (Centre) C&W Peshawar

2. PS to Secretary C&W Department, Peshawar /

SECTION OFFICER (Estb)
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MUHAMMAD_:ASIF YOUSAFZAI,

~ Addl. Gov cmment Pleader : o For official res;porldcnts.

.qppomt(.d as Sub Engincer in C&W Depertment on-14.7.1980. In the 1ccé

Appeal No. 791 of 2008

. 5
Date’of Institution. o 22.05.2008 %
Date of Decision. oo 07.05.2009

Ikramullah-11, Sub Engincer, office of the D::pmy Director-111 :
Works & Services Department, City District Government, Peshawar. (Agpellant)

VERéUS

Secretary to Government ot NWEFP, Works & Scrvxccs Dcpartmcnt Pcs]mx\ ar.
Chief Engineer, Works & Services Department, Peshawar.

Misal Khan-II sor: of Yousaf Khan, Sub Engineer, Assistant Director- -

(Buildings) Works & Services Department Tank and 4 others.” (Respondents)

LS I (NG Qe

Scrvice Appeal under Section 4 of the N.W.F.P Scrvice Tribunals Act, 1974
against the seniority list of Sub Engineers in' BPS-16 and BPS-11{of the B and .
R Wing in Works and Services Depdrtment as it stood on 30.1112007, issued
by respondent No.2 on 08.1.2008 whercby respondents No. 3. to}7 have been
shown at S.Nos. 82, 85, 88, 89 and 90 respectively while the appellant has
4 - been shown at S.No.122 dcspuc the fact that in the Seniority list issucd in the

i year, 1999, the appellant was at S.No.54 while the respondents No. 3 to 7.

were at S.No. 236, 237, 61, 63, and 72 against which the appellant’s
departméntal appeal dated 27 112008 communicated ‘to rcspo,ndent NO.1
through' proper channcl vide Dy. *Dircctor-III memo No. :59/3-7 i, dated
25.1.2008, has not been dzsposed of\wthm statutory period ofmnety days.

Advocate. | e For appellant

MR. ZAHID KARIM

, i
MR. WAQAR AHMAD SETH,

Advocate. -g’ For respondents I\fo.3, Sto7.
MRJUSMCEUUSALm4hHAV L CHAIRMAN.

MR. ABDUL JALIL KHAN, .. MEMBER.
JUDGmeT

IUSHCE(R)SAUNIKHAV CHAIRMAN.. The ap

pellant |
nt senj

U,

list, u,spondcn:ts No. 3 to 7 have been shown at S.No. 82, 85, ¢8 8‘) "

£STED

__ 3@;‘7/
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1
i
i
1

. .*ep*cti\'ely */hile the appellant has been shown at S.No.-122.- According to thc

" appellant was not disposed of. The present appeal No. 791 of '7003 was“ﬁlefdtb)}'

1o

NS -
( _.-'l';‘ ";;t,-u /6
S BN

sunomv list of 1999, the appellant was at S. No 54 wlulc respondents No. 3 o /,

were at S.Nos. 236, ...)7 61, 63 and 72 rcspcctwcly The dcpartmcntcl appcal of the ™" ™%, -

. ll\lamullah appellanton 72 5. 2008 : ' ! ' e R R

2. Sher Wali Jang, appellant was appointed as Sub Enﬂmeer on 14.2. 1981 + —.

| . —'."ll‘ o

e '\vhlle respondent ‘No.4 was so appomted on 16.2. 1981 _Tespon ent No. S on,f‘-'-'ii 5

R ‘contended that the Works & Services Department had created a separ'ate tire (tier) of .

- ‘Semor Scale Sub Engmeers and framed Servrce Rules. Some of the S b Engmecrs of i i

01.4. 1981, respondent No.6 on 2.11.1981 .and respondent No.7 on Jl22 3.1988. Thc

: scmorzty list of January, 2008 shows that BPS 16 Selection Grade was granted to the ' s

3 ’I‘he respondents contested the appeals In the case of; Ilgarnullah lhey"

'Semor Scale Sub Engineers (BPS- 16) would be declared senior to Sub Engmeers in

- “B” Grade expmmatron and the case of Sher Wali Jang was not co mdered by the. '; 1

A Departmental Promotion Comrmttee due to hlS incomplete record

private respondents.- The application of the appellant dated 27. 2.2008 s refused on
08.4.2008." The departmental appeal dated 21.5.2008 of the appe ]lant was not
decided. ' ‘

e e
I

Works and Serwces Departrnent agltated the matter, and a cornm:ttee was constituted

to investigate. the matter which decrded that both the tiers would be merged but'

- BPS-11. 'I‘hey further contended that the case of Ikramullah was no consxdered,by' l‘

the Departmental Promotion Committee due to his 1ncompletc record,land the facility"
of selection grade has already been drscontmued/freezed by - the Provmcml' .

Government Il wef 1.12. 2001 vrde Fmance Department Notlﬁcatlon dated =

- 15.11.2001 al}d 06.4.2003. In the case of Sher Wali Jang, they tocl\ up the same

* issues and theisame obJectxons They contended that the basic condlt on for grant of

; i

_selectlon grade to 25% of Sub Engineers (BPS-11) was 10 years, serv1ce and | passing | . -

i | _ o
4, We heard the arguments and perused the record. -
' | ) o R

- 5. The question of seniority is related to the quesnon of rant ofsc]t.cuon
- grade which has provided gains to the private respondents and contlnr:lous loss to the

" “appellants. The casc of the appellants had to be considered at the fime when their -

respective immediate junior was granied selection grade.- The_cades of ‘both the e

PR
i £

a aene o ——— -




et e

' same were to’ be g1ven to them in, preferencc of thelr jllI'llOI'S in accordanc., with the

.]’

(%]
/r:

' .1ppelhnts were mcrel) deferred due to incomplete record. It was the TCSpODSlbl]ltYuz

s 1;*"1.-
early as was f S

pmcucablc to conmder their, cases for grant ofse!ccnon grade, in preference totheir.- ! : 4

of the official respondents to complete the record of the appellants as

~juniors, at the relevant time, to re-fix theh scniority, after antcdatmg the date of . 8
salccuon arade to them, and to dccxde thetr dispute aecordmgly SRR B
0. o The cascs of both the appcliants have to be considered inlthe light of " SR

the rules/polxcy in vogue at the time of grant of sclection grade to thcxr;umors after‘

.completion of th?u‘ record. Each of the appe]lantolf found senior to any 01L thc private

respondcnts shall have to be granted selection grade w.e.f. the date’ or whnch the

same was grantcd to his next junior, by i 1ssumg an order, with ante dated effect. The

as other ﬁnanmal beneﬁts of the appellants sha]I be counted from the txme when the . £

ale of: decmon of first D. P C mecting, wlnch had rccommended scIectton grade for -

thc:r ncxt;umors and from the dates on whlch se cctlon grade was granted to their' "

_ next juniors. The dxs -continuance of the sclection gradc after such grant| shall be

cﬂccuvc in thc same manncr as it is cffective for all other ‘civil scrvcnts lhc :

selcctlon grade 50 grantcd to the appellants shall merge in their salary for-all futurc

purposcs in accordance with the dis- centmuance orders, and . policy| of the “'-A: -
Government. Ther appellants shall, thus; regam their original semonty, and the . i f
semorlty lists shall be corrected/modxﬁed accordingly. . e ": ::‘,
'.7.' In vxew of the a‘oovc we accept both the appeals in the abovT terms e ':;-
“with the derCtlonS'tO the official respondent’s to act as per observatlons as m' tioned
above. The anpeIIants are also entitled to the costs of their ht1ganon n thelr oresent al
cascs from the ofﬁ¢1a1 respondents ' ‘

gﬁﬁg\jm - % W
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o : -3 Y A '1_
N Appcal No 791 %" "SCS LN " ; *
Dat¢of Instiwtion. 22.05.2008 %, |5
Date of Decision. ) 07.05.2009 ™. el

lkramuxl.xh-l[ Sub Engincer
\\’or]\s & Scr'wccs D\.DJI’UHL!“

of'uw of the L)n.pl.ly Dircctlor-11t

o

T

VERSUS
creiary to Gov;mmcnt of \‘\\"’P Works & Sc*vm.s Department, ves!

!
-, » 2. Chicef Engincer, Works & Services Dw.num.m Peshawar,
3

Misal Khan-IT sor ofVo\.safI\hu.., Sub En ngincer,
(Bdlf(ilh["..) Works &

Assistant Direcior

iln. .L,cc AT

lel lcs)om\cms No. 3 to 7 huve bf“r 5how~ al S\o 828 , 88, ri"
! , )

‘ .
Scxv;cu Department Tank and 4 ot hers.: (Responde:

t, City Dx>111c1 Government, Peshawar. (Appeitani) .

AN

on. < of the N.W.F.P Service Tribunais Act 1974
Ciub Engineers in3PS-145 and SPE-ilicy e 3 and
R \\’mf* n Works and Services Depdrnment s it stood on 30.11:2007%, ssued
oy respondent No.2 on 08.1.2008 whereby respondents No. 3. 1017-2‘.:\ been
s\ own at S.Nos. $2, 85, S8, 89 and 90 rcsoccuvc‘y while the gpnells o has
en shown at S.No.122 dcspuv the fact that in the Seniority list f ssucd in the
}Cﬂr 1999 the appeliant was a: S.No.54 while the rcsnmocntﬁ‘ No. 0 7
were “at S.No. 236, 237, 61, 6.> and 72 against which the =ppe lant's
departméntal .,ppc,a‘ 0'"‘(1 2. 1.2008 communicated 1o rc:.po::i-:n:, NO.i
through' proper channel vide Dy Director-III memo No. ~5$:".»-i~., duied
?‘. oo 254 ’7008 has notireen disvosed of within siatuiory neriod of ningis dn- ;
) | V ' o
MUIM\/WI»\D ASIF YOUSAF?CAI, :
Ao\ ocaic, i Forappellant :
! i
MR, ZAHID KARIM, :
Addl. Governmient P](. der, ’ For official rusponsians
. | :
- ]
MR. WAQAR AHMAD SETH, Cog -
_Advocu l For respondents Nel o7,
i
_ MR JUSTICE (R) SALIM KHAN, e CHAIRMAN !
- MR AUDUL JALIL KHAN, ceer MEMBER ;
S : A : / S
i v g
I TUDGMENT
e T‘_*— :
| JUSTICE (R) SALIM ‘-11\?\" »MI.\\M\ - The .,_,b,.‘ b wes
appomtca 1S Sub Engincer in C&w Dunrtmc.ul on 14.7.1980. In

W :'. Ly
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sseniority list of 1999, the appellant was 2t S\o 54 while 'csoondmts No. ‘3‘ o7

r‘.spgcm cly ‘,h11c the apof-li ni has been how'x at S.No. 122, Accordin

-

fwere at S, \’o:.‘ 236, .._7 61, 63 and 72 respec 1vclv The ccp"nmu.m I appeil of the

hn.

--.1|1pnll.ml \\.1s~nm disposed ot ’lu. mt.\x.m .\ppc..ll No. 791 or 200‘1 W »_l lad h:.'

' .
ll-\mmull lh, .xppcll.ml on 223, 7()0\ . ; )
42, Shcr Wali Jang, appellant was apoomtcc as Sub Enmnccl. cn 1421981 |
;T . o,
whxlc. u_:,pondcm No.4 was so apooimcd on 16. 2.1981, zc.:ponc"c at No. 5 on ‘
Ol <1981, rcsponc,cm No.G on 22.11. 1981 .and respondent No.7 on f;” 3. 1‘)‘c The o
| ';‘s{.mon'y it ofJ'anL.n-'y 2008 shows th it BP 1\» Seicection Gruoc was granic _:o zI~:‘
' '.'.-urv""f' m’;m'.z*pr.x. The abplizaiion o:‘a!u_: appdianz lated 27.2.2008 I\x u.lr-,cd 0'1 |
E OS 4.2008. The departmemal appeal dated 21.5.2008 of ihc .:p;:-:;':l...; s "m .‘
, ) A ) :
dcc1dc.c. | ! i
’ : : l :
s - i '
-,‘3. Tae rcsponczcmb contesied the p(.als In the case of IQ amull Ry, they
comc.naca th tthc Wo.ks & Scrvices Dco‘.rtmcnt had created 2 sc ar%nc Lire ticr) of
Scmor Sc’xlc Sub Engmccrs and framed Service Rules. Some of the S".’)b Tngiweers of
- Works and Sa.nnccs D«.p.u'nm.nt agitated the mauc‘, and & commiitee i'\ ta co. stituted
v
“to inve cstigate thc matter, which dec dcd fhm both the tiers would ibc me: zed but
: N Scnior Scale Sub Engincers (BPS-16) \_\'ould be declared senior 10 S\;I b agsacers in
L 5 L BPS-11 'l'lw); further contended that the case of Ikramullah w vas noi: caasic ored by
i .
“-g\ _' the Df-o:.r:mcntal Promotion Commiitice due to his incomplete recor d.! and th. facility .
;5 of sclection ﬂrudc has clready been discontinucd/iveczed by ithe P owvinchul
b -~ Government w.c.f. 1.12.2001- vide Fi‘ttancc Dcp;‘.:'z:‘.-‘;cn‘n Notificttic  daied
M : : ! A
0 15112001 end 06.4.2003. In the cuse of Sher Wall Jung, they togk up ¢ same
. il B
issues and t31¢!s1=11c objections: They contended that the basic cond4‘30" oy rant of
sclccnon gradc to 25% of Subd Hnﬂx..c':rs (BPS-11) was 10 ycars ac*vch anc passing .
i #B" Grade c.\:lammauon and the case of S!\ e Wall Janyg was nos cq;m:a:.::". by the .
' Dup"v'nmnt'\l Promouon Committee ci::c to his incomplcic record. :

: K I
Al te 1
I 1 . ‘ |
4 We heard the arguments and peruscd the record, |
i : L . |
o ! !
; i o
. : L . R ~ b ot
- 3. The question of sentonity is related to the question of grent ¢ cléction
. .grede which Ras provided geins to the private respondents and continuous hoss 1o the
i ) ¢ - R e
o : |
[0 ' . . . \ .

i1, appellunts. The cuse of the appeiianis had 0 be considered at the time w.en thelr

K i |
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z . respecive \mmCdl..\' junior was granted’ scicction gn"‘ The cases of Hoil the

>,
(¢

Eb
%Y,




-~ of selection

~as other fin

:zopcllﬁ'*'s were merely deferred

: '..or the o .ucxal xesponc»nts t0 con

pj,‘.’lCll'n‘.lhfl‘ (o l('ll]‘ feler r]xr‘r: G
.

Juniors, ar the rcicvnn. nmc (o

selection vrade i them, and to decide

. '1
.

0.

lht. rules/ Dohcy nvoguce at the ti

»complc.uo" o"thur record. Each o

mspondc“'s shﬂl' have to be ara

-same was gra mcd to his next junior, by issuing :

S merger ¢ the rwo sets of Sub En iginces a

grant o!‘sclcction grade a and to tiwis senjo:

regular appoiatment, The seleetion

samc were 1o be f’l\'CI’l 1o them in hreic cren

'd ue of decition of firss D.p.C meeting, which had

seniority lisis shall’be correcied/ime

7. . In vicw of the ..bovc

wnh the dir “'iom to the o“xcr'! res?

aboxc The w.ac:lan[s are also entit

cascs from the of ﬁcxal r(.somdcnts

.—\;\NOLT{\’CED
07.5.2009 .
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lhc, cascs of both L}u. appell mts 3

antec scleciion grade wee.r the d

rrradc shall not, at this sia

nancial bcncﬁts of"thc appeliong

d due 1o mcomol°'~’ record. It was the responsibilny
i

nplete the rcco"c of the appelignts as' carly o wag,
srloi wran Ly selection sraade) iy piclerenee 1., ther
. 5. R B .

-~

re-nx then xcn'iﬂ:'iay.

after antedating the G e

thelr diSpu:c accord] v:r'Iy

have teo L&. considerad in

— P Y.,

ne ol grang of selecy fon grade to their |

Jwmiars, after .
:
ithe appclfamg)zf found senior 1o any of the pr vare

2f order, with zite-dage Pelfier The
. ot
% and the discontiny Hance/freezing of tie ¢ -ang

a3¢, pr JLd cc the Hgius of the appelin
‘ty in accordance with the origina! dny of

grade, for the PUrPoses of pay und pension s

: cll
anis shall be counted from the ctimehahien the .
. | o
¢e ol their juniors, in accoreance wiily i

i
S

recomuniende! scleciionigi
1

?[hur next ju mors, and from the daes on which sc!cm.o—z grade wag Sranicc o 1 ir
Next juniors. The dis-continuance of ih e sclection grade, arfter SUCh granti nhat s
J A o 3 Lo »'
. . . - . - . . . !
effective in the S&me manner as it s of cctive for zil cther civil servanis, Ty
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- . B ) ti
Government, The' appellants snail, thus, regain iheir original semority, fand o

i
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i
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e s e ALPELLANT _AND __AGAINST NOT TAKING
Cried “ ACTION ON THE DEPARTMENTAL APPEAI OF

REs R pTTESTED

Y

et
el -
ﬁ..,..a‘-:\}
™.
Sep———
.

BEFORE THE N'WFP-SERVICE ‘:I’Rf'.'BUNAL PESH s77

.
’

SE BT R Y (’”‘ | NI
SR © . APPEAL NO.. /60 > J08. : f N
. S

s ~§Sher Wali Jang, Asstt: Technical Officer, .. . - \\" i

SR e AT L '

" Anti Corruption Establishment, Peshayario . Apoalar .
? E N . . . . ' - "l. - _' I '
. VERSsus . . | o :
Vi . S _ i : ol
i . o e - L S A
- The Secretary Works & Services Deptt: Nwrp Peshawar, | ' ;/
\ 2- The Chief Engineer Works & Services Deptt: Peshawer, ; P
3- The Secretary Finance Deptt: N'AFP Peshavar, ! I
M. Tarig Usman Sub E Jineer, ... : . 00
. AD. FMR] Hé\-/‘l't Ab;lc‘l Q_’,f\.’.}uﬂl’. ' k
ol ohammae Javed Rahim, Sub Enginear, : ;
Axn. u.:idinb‘r-.r, C5ES el D4 Knan . ; i
_ G- Mr. Jamshed Khan, Sub Engineer, ; "'
K Ab. Buillding, « & 3 Degtt: Suner.
7= Mr. Misal Khan, Sub engineer, E
AL By ding-31, woes Depll: Daicnan.
\.) i :"
o Responcir ...
. -

APPEAL UNDER SECTION CF THE Nwep
pa SERVICE TRIBUNAL TRIG( A LS ACT 1077
o AGAINST THE . ORDER DATED.S.4.08
WHEREBY THE RESPONDENT NO.2 REFUSED
TO_GRANT £-16 AND pUE SENTORITY 70

,
t
i
i
P
1
'
1
'

O APPELLANT. WITHIN STATUTORY Perron OF |
§ s 90 DAYS.

| PRAYER: Thar on acceptarce of this appeal the respsad.nt o
) ' Deptt: may please be directed to grant the apoell nt
B-16 from his du: date and 9 fix the seniority of
. appellant over anc above the srivare FRSPONGELs by i

' \3\5\ setting asidsz the impugned order dcvfeo’.&4. & s ny
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on approved for the grant of senor scale, he be given his due seniority in the cadre

of senior scale Sub Engmeer The order dated 5.7. 92, issuad by respondent
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BEFORE THE KHYBER PAKHTUNKHWA

SERVICE TRIBUN_AL PESHAWAR
APPEAL NO. 149 OF 2016
Ghazanfarullah, Sub Engineér - Appellant

O/O XEN Provincial Building (Construction)
Division No.ll, Peshawar

Versus
Secretary to Govt of Khyber Pakhtunkhwa Respondents
C&W Department, Peshawar

Chief Engineer (Centre)
C&W Department, Peshawar

Secretary to Govt of Khyber Pakhtunkhwa
Finance Department, Peshawar

Joint Parawise Comments on behalf of Respondents No. 1 to 3

Respectfully Sheweth
Preliminary Objections

1. That the appeal is not maintainable.

That the petitioner has never challenged in time any order-in which his rights were ignored

2.
3. That the appeal is premature.
: 4. That the appellant has no cause of action and locus standi. -
5. That the appeal is time barred.
| 6. That the appeal is liable to be rejected on ground of non-joinder and mis-joinder of
necessary parties : T ’ ‘
7. Thatthe appellant'is estoped by his own conduct to file the instant appeal
Facts
Subject to proof
2. Correct to the extent that in fact the selection grade BS-16 @25% of the total
posts of the Diploma Holder Sub Engineers (BS-11) was allowed by the
Government with the condition that :*7a2223" the post shall be filled by selection
‘on merit with due regard;igsto seniority from amongst Sub Engineers of the
Department, who have passed the Departmental B-Grade Examination and
have at-least ten (10) years service as such. :
3. The facility of selection grade BS-16 has been discontinued by the Provincial

Government w.e.f. 01.12.2001 vide Finance Deptt letter No.FD(PRC)1-1/2001
-dated 06.04.2003 (Annex-l). The Establishment Deptt had issued a circular to
all Administrative Secretaries and directed to clear all left over cases of Govt
servants who were eligible for selection grade/move over on or before
01.12.2001 (Annex-ll). Consequently the Respondent Department granted
selection grade (BS-16) to 10 Sub Engineers in the year 2003 and 2004
(Annex-lll) who were eligible and posts were available/vacant before
01.012.2001. Although the name of the appellant was at SI.No. 115 of the
seniority list of Sub Engineers dated 12.12.2000 (Annex-IV), the appellant was
not considered by the Departmental Promotion Committee due to incomplete
record- at that time, therefore, in the prevailing circumstances, the plea of the
appellant is infructuous.

The appellant’s right has not been affected due to the reason that the grant of Senior
Scale BS-16 awarded during 2003-04 as the seniority of the appellant was at very low
position and was in no way entitled for the grant of senior scale BS-16 as per Gowt

policy of 25% posts in senior scale BS-16 of the total number of posts of Sub Engineers
prior to 2001.

; ) .




jp—\ﬂ

Departmental appeal was received and- processed in the Department and he has

4,
been informed about the grounds -of rejectlon of departmental -appeal

, accordingly. :

Grounds

A. Incorrect, as explained in para-2 of the facts. Moreover, the appellant was not
entitled to the said scale as selection grade is not granted on the basis of
seniority-cum-fitness rather selection on merit.

B. Incorrect. The selection grade cases are considered by the Departmental
Promotion Committee as per Service Rules and on the completion of codal
formalities. Furthermore, the orders of selection grade BS-16 in favour of the Sub
Engineers were .issued in 2003, 2004 but the appellant remained silent and filed
no appeal against the orders in specified period.

C. Incorrect, as explained in Para-B of the ground.

D. Incorrect, as explained in Para-B of the ground.

E. Incoirect, as explained in the above parars.

F. Incorrect. The selection grade cases are considered by the Departmental
Promotion Committee as per service rules and on the completion of codal
formalities. _

G. Incorrect, as explained in para-3 of the facts _

H. The Respondents would like to seek permission of this Hon’able Trlbunal to

advance more grounds during the time of arguments.

In view of the above, it is submitted that the Appeal may kindly be dismissed

with cost, as this Appeal is time barred and the same facility has been discontinued
by the Provincial Govt. Moreover, no post of BPS-16 (Selection Grade) exists in C&W
Department. '

!

m\N‘"r
Chief Engineer (
C&W Peshawar
(Respondent No. 2)

Secretary to Govt of
Khyber Pakhtunkhwa

' o Finance Department :
(Respgpdents No. 1) (Respondent No. 3) M
é,U
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BETTER COPY - " . GOVERNMENT.OF NWFP
C “FINANGE DEPARTMENT

FD/(PRC)1 172003,
_ Dated Peshawar ‘the’ Aprll 6, 2003
From Secretary-to-Govt-of NWFP" - ,
Finance Department..

iTo

1- Ali the: AdmmlstratwesSecretanes to:Gowt. of: NWFP

2- Senlor Mernber Board of: Revenue NWEP- ¥

WEP:Peshawar;:

The Secretary Provmcual Assembly NWFP,

5- All Heads of Attached. Department ‘NWFP o

8- All District Coordination Offi cer/PoImcaI Agents/Dlstnct and’ Sessuon
Judges-NWFP .

7- The Registrar, Peshawar ngh Court Peshawar. |

8- The Chairman NWFP-Public. Service Commission.
9- The Chairman NWFP-Seryice Tribunal- Peshawar.
10- The Secretary Board of Revenue NWFP- Peshawar

SUBJECT REVISION OF BASIC'PAY’SCALE AND FRENCHBENEFITS OF EMPLOYEES
(BPS 1-22) OF THE NWFP GOVERNMENT (2001}

Dear Sir,

I am directed fo refer to this-Department’s letter-No:FD(PRC)1-1/2001 dated Nov
15,2001 on the subject noted above and to say that clarification-given againét Para-7 (i} and (ii)
may be read as under:- ’ ) '

“the Selection Grade and.'Move over shall stand.-diseontinued w.ef 1-12-2001
instead of 27-10-2001. The. -clarification issue vide the above referred letter
against Para 5(1) and Para 7 (i) & (ii) stand modified to this effect”.

| ' ' | . Yours faithfully,

. SD/- -
. (ABDUE.LATIF)
DEPUTY SECGRETARY (REG)

Endst No.FD{PRC)1-1/2003 ' - - Date‘d‘Pesh_awar the April 6, 2003
A copy is forwarded forinformation.to:- -

1- All autonomous/Semi Autonomous Bodies/Corporation in NWFP

| , SD/- .
| : (ABDUL LATIF)
| | | . DEPUTY-SECRETARY (REG)




~ placed before PSB/DPC for consideration as per instructions/policy on the

MMEDIATE

' "*vr :" B V. v P ) 2—‘1 i
GOVERNMENT OF N.W.F.P., : L ? ‘
ESTABLISHMENT DEPARTMENT ’ : f |
NO.SO(PSB) ED/1-23/2002 - y: |
. . Dated Peshawar, the 3.7.2004
1. All the Administrative Sccretaries in NWFP. B "‘:
2. All the District Coordination Officers in NWFP. |
3. All the Political Agents in the NWFP.
4. The Secretary Public Service Commission.
5. The. Regis;rar, NWTFEP, Service Tribunal.
. SUBJECT: -CUT OFF DATE FOR DISPOSAL OF ALL LEFT OVER
CASES OF MOVE-OVER/SELECT 10N GRADE
Dear Sir, '
I, I am directed to iefer to this department fetter of even number
dated 9.6.2003, 30.1.2004 and 24.4.2004 on the subject noted above -and to
“say that the cgmpetent authority has observed that a number of working -
papers regarding grant of move over and Sclection Grade cases are still :
being received which indicates that decisions taken earlier have not been *
implemented with fetter and spirit. In order to enable the Departments to
process pending cases the competent authority has been plcased to cxtend i

the cut off date upto 31.8.2004. All ieft over cases of Government Servants o

who wc;re'cligiblc for Sclection Grade/Moveover before 1.12.2001 may be

subject at the latest otherwise strict disciplinary action would be taken
against the dcfaulting official under the NWFP Removai from Service
(Special Power) Ordinance 1000..The Administrative departments are also”
advised to furnish/weekly progress report about disposal of pending cases of

Selection Grade/Move over through PSB/DPC on rcgulér basis.

| am further directed to request that above instructions may

j ]

kindly be followed by all concerned with letter and spirit.

.
/; '() ‘ . P\ Yotrns faithfully |
- e :.ﬂ,.""#}“:;m@ON-UR—RASHID) i

¥4

“ gritis 777 SECTION OFFICER (PSB)

Y R R R




’ Eundst: No. NO.SO (PSB) E.D/l-Z}/'Z—OOZ ; Dﬁtcd Peshawar, the 3.7.2004
A copy is forwarded to:-

I. The PS to Secretary Establishment Department Peshawar.

2

The PS 1o Secrctury Administration Department Peshawar.,

" 3. PAs to all Additional Secreiaries/Deputy Secretaries  in  the
Establishment and Administration Peshawar.

4. All Section Officer ‘in- the Establishment and Administration
Department Peshawar.

| 5. The Section Officer (PR) Government of NWFP, Finance Department

for information.‘ .
!\1 W)

__SECTION OFFICER (PSB)
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e “umzuimn (.,ommmu,:‘,
PO 08,2003 the

|gmecrb (BS-H) ot thu kas & Su‘vmu. 19} r.putlmu:t wtth"

Toa

respest | nﬁ ahc lmlowm;, bub g

Hnme dxate eﬁect o

RS

. Mr Muhammad Anf e o _
i . .Sub Engineer.:O O/c the XEN DeV' o o '
C&W vamon Maﬂ:am at Kohat S , S

2. ".Mr MlS’liKh’lﬂ. s B . '
e © - Sub I_“.n;_.,meor O/o:the: XEN Dey L . T
- (‘&W Divisiali QWA at: Tmsk S P C e,

o s c*nmmw'roc;ow GF NWIT
‘ : W()Ri\% ‘x suwm,s DEPARTMUNT,

| Ends; . No. SOE- E/W&SM zfzom/s.s ' Datc,d Peslmwm tmm oo...oo,

Copy tozw rded to llu, < ‘

. :‘Accountant Genual NWFP. Pesimwm
2. Chief Engifieer Works & Services Peshawar, = . .~ .

3. Chief Engincer Warks & Seivices (F A’I‘A) Pwhuw'u- PR
4. Managing Director Frontier Highways' Authouty Peshawar, . .
Dreputy Secremly (Rug-ill) Establishment Departmont Peshawar.
Deputy Secrctary (Reg) Finance Department Peshawar,

Al Stperinténding Engincers W&S qurlmuu '
u;'atm,t/Agemy Accounty Oﬂlwas ccmcc: nc.d

R

; i Officindy concerned, 7 ..
L P8 te Seeretary Works & Sorvices l)opuumunl
TR ’/\ to Additional Secretary Waorks & Sor vices Dcpm(mun
12 section Officer (Esit-11) Works & Services i)opmlnwnh
. i3 }ihm‘ Order/Personul files, -
; v S : 7 Sdf-

(MUE IAMMAD AKBAR KHAN)
Sf’("'l ION Ol l’l("ER (l.S'l T l)

e
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el S i e e e e e e
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(:()VI*I{NMLN'I OI' N. W HON O
W()Rl\b & SERVICES DEPAR I'MUENT

Dutcd PCbhﬂWd! 19/04/2( 04 4

A!; om,~;/W<x'~./4~z/2004/‘~. C.onscqucnl upon lw(unmomlutmns nl thc l?vpmlmcnmi
Gronotion Committee of ihe: Wolk-i & Seivices “Depuriment during its meeting, haeld “on
413/2004, the compeatent nutlmnty lu\u been- plcuqul 1o the grant of Senior Scale (135-16) in

s

ol dm ml!uwm;.; hnh ¥ ny,nwcns (!l‘s-ll) ot mo Waorks & ‘w:ku& Popu- tment, with -
imu* sﬁu,l' . _ o

Loy My, Muhanmmd Shuh _
- .| Sub Engineer. O/o the: ‘Deputy Dir ector-.
City Distt: Govt.. Pwlmwur '

2 | Mr. Buland 1gbal. -
| Sub Enbuu.u O/o- llle XEN Dev: C&W

-1 - | Division Khyber Agency at Jmnrud . .

13 My, Hidayatullah. - S N L.

- Sub Engineer. O/0 the Dcputy Duwtor-ll . -

, -1 City sttl Gowt. Peshawm o . . ‘

s A4 Mr: Sanautlah, - A .

' Sub Engineer. 0/o: the Dv.puty Dircctor W&S ‘ T

Lakkt Marwat, e > T

5 | Mr. Zafrullah, ' : -

ot Sub Lagineer, O/o thc Deputy Du cclm W&S‘
: anshua . , S .

6 + | Mr Tariq.Usman; - ' ' :

" {-Sub Engineer. O/o'the XEN Dev: C&W

- .| Division Khyber Agency at Jainrud,

7 - | Mr. Muhammad Javed:Rahim. " '
-1 Sub Enbmeer O/o the Deputy Dnrectou W&S

D Khan : )

8 | Mr. Janished Khan.

" | Sub Engineer. O/o the- Dcputy Dnccton W&S

Bunan‘

A  SECRETARY TO GOVT. OF NWI'T™.
B o T © 7 'WORKS & SERVICES. DEPARTMIENT.
Fodsi; “5'% SOE-I/W&S/4- ?/20()4 S.s; Dau-d Pesh _3,_\3(11_;', the ]9{524[20(1"
Copy forwarded to'the

5. Accountant (u.nu.i! NWFR’ l’cbhawar._’f

2z, AGPR Sub, Office, Peshawar.. I

3. Chigf Engincer Works & Services: Peshawar. S ‘ '
4, Chief Engineer (1TATA) Works & Services Deptt: Peshawar. N . i
5 Managing Director Frontier nghways Authority Peshawar, S
G, Duoputy antm/!\l N Works & Sorvices concerned, '
7. Daamct/}\&,wcy Accounts Officers concer nt,d ‘ o , '

8 Oﬂmmls concernéd.” 3 : R S :

9. P o Secretary Works'& Suv:cm Dcpm tnn.m

ia, Dﬂm Ordcrfi’monat files, .

.~
.
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OFFICE OF THE CHIEF ENGINEER (NORTH)
C&W DEPARTMENT N.W.F.P.PESHAWAR.

¢ T AR i S

R TR PN B o

| - No.I56l4 ~EQY & 57 74 [E-1(2)
‘ R B ‘ Dated Peshawar the /.2 (/2 2000
FINAL SENIORITY LIST OF SUB ENGINEERS GRADE 11 : N U
ON THE BASIS OF DATE OF APPOINTMENT IN THE o o
DEPARTMENT AS IT STOOD ON 31-12-1999. L
- In pursuance of sub section (1) of section —(8) of NWFP Civil Servants Act 1973, Scmont} hst of Sub Engmccts S
Grade —1 1 of C&W Dcp:mment NWEFP. as it stood on 31-12-1999 is notifi ed as undcr - i , a
‘31 EDULY/TECH: HOME DATE-OF : B P PASSING. - ;L’:JC;
No NAME QUALIFICATION | DISTRICT BIRTH [ SPPOINT | TOCLASS e ™ o
: ST . . MENT
. .. ..o e -+ | Exam’ Exam: | : .
1 FazliRazig-1 . BA Swat. . - 5443, - - L76l: - - 11/91 - . N
-+ 8/0 o ' I - o - o > : '
. Mo:bic : . o .o ‘
x Gul Zaman DAE ( Civ:) Malakand 6-6-40 - . 173 - S -
S/O . ‘ Agy: .- " ‘ ' B
‘ o Matyte : ' o - ' S
3 Payo Rehman DAE (Civi) Karak . 9-8-42- 11-1-714 -~ - - -
S/0 - . ' ' ' 2.
4 Faizur Rehman-T ~do- Peshawar. 2945 e 21-1i-T4 ) Co. B -
a S/0 ’ v ' ‘
% Fayaz Gul-I _ -do- NW.A 20-6-51 . 19-12-74 - 6196 -
S0 : L ' '
: ‘- NS
- - , / '
| e




. R A S e A e Ti 2 ‘F"“ﬂj’ﬁ’!{:"f"‘f‘@%zaﬂlh}tu:ﬁj*, NGRS
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CRTRn

st | NAME EDUL/TECH: | HOME |DATEOF . o OF Toc YEAR OF
I No ™ QUALIFICATION | DISTRICT | BIRTH MENTM OCLASS | PASSING.
: -~ Matare : ' .
112 Naseem Ahmad Shah S/O DAE(Civ:) - Peshawar  10-12-63 19-5-85 - 6/96 - -
. Hazrat Sh-ah ‘ .
U3 © Muhammad Wazir  .go. Dir - 2559 5985 . 69 . .
"¢ S/OM KashidKhan = , . . :
14  Muhamnad Amin©~ Masie

.. SIO

115 Ghazanfarullah
: " S/O Shafiullah

116 - Ibadullah-

S/0 Mubsmmad Kagim |

117 Sharafatyflah
' S$/O Walizar Khan

118 - M.Shafiq @~
$/0 Abdy! Khaliq

119  Iyshad A};mad
£/0 Sardar Kala Khan

f20  Mudasar Saghir
: §/OMalik Ghulam Rasul

DAE (¢iv:) e

FSc/ DAE (Civ:)
Matvic
DAE (Civ:)

-do-

"~do-

-do-

DIKhan 12943

~ Bannu 4-5-64
Charsadda  16-1-62
Kohat  5.1.0

Mkd. Agey:  18-1-62

- Abbttabad ,16-4-61
Kohat - 3.5.56 -

- 18-10-86 -

21-10-86 -

22-10-86 = .

23-10-86 -

23-10-86 -

241086 -

L 4llgs .

14/52 .

1984 .

6/96 = .
8/94 596 -

11/91 4/93 - - |

69 . .

1370) S .




' , _ : . " TDATE OF YEAR OF
sl i EDULYTECH: HOME | DATE OF |
No . NAME QUALIFICATION | DISTRICT | BIRTH APPOINT | TOCLASS | PASSING.

MENT

. ’ | ; K
314  Aneces Kalim S/O Abdul BA/DAE (Civ2) Swabi 30-3764 17.6.97 15.10.99 -
: Rub Kalim : _ - : ' . .

"~ 315 Mr,Murad Ali S/O - MA/ DAE (Civ:) Bannu 20-1-64' A 31.1097 18.'10.99 .
' Marhamat Khan o 4 S N o
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Copy to the;- '

1. Secretary to Govt: of NWFP C&W Department , Peshawar. \

2. Chief Engineer(Soth) C&W Department , NWFP Peshawar. *

3. Superintending Engineers Dev:C&W Circle DIKhan/Pshawar
4. All Executive Engineer in C& W Departr.ent, NWFP
5
6
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. All Resident Dirctor in C&Wdepariment NWFP,
. Director M&E (North/South)C& W Deptt:Peshawar
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s 4 < BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL PESHAWAR

APPEAL NO. 149 OF 2016 i
Ghazanfarullah, Sub Engineer , --- Apoellant .
Q/O XEN Provincial Building (Construction) I
Division No.ll, Peshawar - ;
Versus ?
1. Secretary to Govt of Khyber Pakhtunkhwa --- ‘Respondents :
C&W Department, Peshawar
2. Chief Engineer (Centre)
C&W Department, Peshawar
3. Secretary to Govt of Khyber Pakhtunkhwa
Finance Department, Peshawar
COUNTER AFFIDAVIT
. ]
We the respondent hereby affirm and declare that all the contens of the reply I‘
. |
are correct to the best of our knowledge and belief and nothing has bezn concealed. i
Govt of er Pakhtunkhwa
W Department - ' 1
i3

. -E'ma. 5
. N . «1!‘*& %s‘“wﬁﬁww‘fm* éh
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- BEFORE THE KHYBER PAKHTUNKHWA,
SERVICE TRIBUNAL, PESHAWAR.

Service Appeal No. 149/2016

Ghazanfarullah VS C&W Deptt:

------------------

RESPECTFULLY SHEWETH:

Preliminary Objections:

(1-7) All  objections raised by the respondents are
incorrect and baseless. Rather the respondents
are estopped to raise any objection due to their
own conduct.

FACTS:

1 Admitted correct by respondents because the
' service record of the appellant is laying in the -
custody of respondent department,.

2 Partially admitted by the respondents. According
to the Rules 25% of the post of Sub Engineer is to
be filled on the basis of promotion from amongst
person who 10 years service plus B-Grade exam.
The appellant possess the said requirements and
entitied to promotion. ' '

3 Not replied accordingly to Para-3, Hence Denied,
it is not the fault of the appellant to deprive from
promotion due to incomplete - record as
maintainability of record is the responsibility of
the department. Moreover the Govt: fixed 25%
quota for senior scale sub engineer for promotion
who possess the said requirements i.e ten years

- service plus B-Grade exam and to deprive the
appellant and others from promotion is the clear.
violation of Govt: policy. Furthermore the August




‘('.—

violation of Govt: policy. Furthermore t'he August
Tribunal has also decided such similar 15 appeals
as the appellant is similar placed person therefore

“entitled to the same relief.

Incorrect. the departmental appeal was rejected

4
i on flimsy grounds not on merits.

GROUNDS:

A) Incorrect, the Govt fixe 25% quota for senior
scale sub engineer for promotion who possess
the said requirements i.e ten years service plus
B-Grade exam and the appellant was entitled
for promotion on the basis of seniority- cum-
fitness. Therefore to deprive the appellant from
promotion is against the law, rules and norms of
natural justice.

B) Incorrect, while Para-B of appeal is correct.

C) Incorrect. The appellant is also eligible for grant
of selection grade (BS-16) as he possessed the
requirements of selection grade (BS-16).

D) Incorrect, while Para-D of the appeal is correct.

E) Incorrect, while Para-E of the appeal is correct.

F)‘ Incorrect. The appellant also ‘po$sessed the
same requirements on which selection grade
were given to other sub engineers, therefore
the appellant is also entitled for the same
benefits.

G) Incorrect, while Para-G of the appeal is correct.

H) Legal.

It is, therefore, most humbly prayed that the

appeal of appellant may. kindly be accepted as
prayed for. ~




APPELLANT

Through: { @‘, o
: ( M. ASIF YOUSAFZAI )
ADVOCATE, PESHAWAR.

AFFIDAVIT

It is affirmed and declared that the contents of
appeal and rejoinder are true and correct to the best of

my knowledge and belief.

DEPONENT

4




