. ] <
v

14.03.2017 Appellant with counsel and Mr. Muhammad Jan, Government
| Pleader for official respondents No. 1 to 4 present. Leamed counsel for
appellant seeks adjournmefit. Adjournment granted'._ To come up er

arguments on 18.04.2017 before D.B. The restraint ogder shall continue. .

(ASHFAQUETAJ)® - - (MUHAMMAISAAMIR NAZIR)
MEMBER MEMBER _

>

Appellant alongwith his counsel for the. appél,lé.iﬁt present. Mr.
Daud Jan, Superintendent with Mr. Muhammad Jan, G’"o.vernment'
Pleader for the respondents also‘present. Learned' coﬁnsel for the
appellant submitted adjustment order of the "appe‘llant dated
05.04.2017 and stated that the grievances of the apiﬁellai;;t have been -
redressed and requested for withdrawal of the appeél’.‘ In this régard'
signature of the appellant and his counsel also obtained at- the margin

of order sheet as a token of proof. The appeal in hand is hereby ..

dismissed as withdrawn. File be consigned to the record room.
ANNOUNCED

" (Muhammad Amin Khan Kundi) =

Member

RN




28.11.2016 Counsel for the appellant and Mr. Arif Salim, ASI

" alongWith Mr Muhammad Jan, GP for .respondenté pfes‘e'nt.
Counsel. for the; appellant submitted fresh Wakalat Nama
which is :plagzed on file and requested for adjournment.

Request accépte’d.‘ To ~come up for arguments on

€.

//- ¢ - /77 . Therestrain order shall conti

(MUHAMMAD _
(L - MEMBER -+

(ABDUL LATIF) , ; AN

MEMBER | A
11.01.2017 Counsel for-the appellant and Mr. Muhammad Jan, GP:for

respondents present. Counsel for the appellant requested for
. adjournment. Request accepted. To come up_'fbr q’rgurﬁents' on -

- 09.02.2017. The restrain order shall continue.

AAMJR NAZIR)

' (AHMAD/YIASSAN) (MUHAM

09.02.2017 Appellant in person and Addl: AG for réspondexits present.

Appellant requested for adjournment. Adjourned. To cdme up for

arguments on 14.03.2017. The retrain order shall contin €.

(ASHFAQUE
MEMBER.




’\ OFFICE OF THE AGENCY EDUCATION OFFICER  NORTH WAZIRISTAN AGENCY MIRANSHAH
Et Q¥§% .;; ' _

ARFOTCAT

o TV [
W R 3R

_ ADJUSTMENT ORDER

_ In complace of Khyber pakhtunkhwa Servrce Tribunal Peshawar
order dated 12/5/2016 in appeal No. 489/2016 as well as directorate of Education
FATA No. 5257 dated 10 3- 2017 Mr: Gul Ahmad Ji/Clerk is hereby adjusted against ’
:vacant JiClerk Post at AEO Office NWA eranshah w.e.f the date of takmg over

- charge |
Note : o ‘ o
1. No TA/ DA is Allowed. - o
2. Charge report should be submitted to all concerned. ' /
Rgency Education Officer
Nortn Waziristan Agency
S |
Endst: No: ;LS) 77 ?3 : ITransferlAEOlNWAI dated 5 =2 104/2017.

Copy to:
‘The Political Agent NWA for mformatlon guoted above.
Headquarter 7-Division Camp area Miranshah.
The Director of Education FATA K.P.K Peshawar vide his No. 5257 dt 10-3-2017
‘The Agency Accounts Officer N.W. Agency at Miranshah.
The Headmaster GHS Miranshah Village.
Accountant local Office. _ ,
Computer Section AEO Office. ' - £

CNoapwNa

[

RgencyEducation Officer

Honll_%}‘ibistan Agency

s




o
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H
CP 3341/15 §
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the Ietter was fabrlcated he shall take actlon against those,\

found gunlty in the llnqwry

This petition stands disposed of In the above terms.

Sd/- Amir Hani Muslim,J
Sd/- Dost Muhammad Kha,
Sd/- 'Umar Ata Barndial,]

Zeriied fo be Tr ta Cony

J boidiaie il

J

i ., B il SESN T
4
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. passed bylthe KPK Service Tribunal Peshawar in

IN THE SUPREME COURI' "OF P'AKI)STAN‘
(Appellate Jurisdiction)

PRESENT: . |

MR. JUSTICE AMIR HANI MUSLIM

MR. JUSTICE DOST MUHAMMAD KHAN
MR. JUSTICE UMAR ATA BANDIAL

Civil Petition No.3341/2015
. (On appeal from the judgment dated 21.10.2015

Appeal Ng;1435/13)

Abdul Qadir
» » -..Petitioner
‘ Versus »
The Director of Educatlon (FATA), KPK, Peshawar & sthers .
. ..Respondents
l=or the petitioner: ~ Mr. Ghulam Nabi Khan, ASC .
: Mr. Mehmood A. Sheikh, ASC
For resppndents No.1: i Mr. Ijaz Anwar Khan, ASC
Date of hearing: 22.1.2016 :
JUDGEMNT

Amir _Hani_Muslim, J.— We have heard the learned

counsel jfor the petitioner and learned counsel for respondent No.3

and perused the record.

2. - | The grievance of the petitioner is that on bogus letter, he .

haé been transferred whereas the record reveals that after that

transfer letter was issued, he sought interim order and completed his

tenure of three years on the basis of the same and now he has been

~ transferred back to Khazan Gul Kot.

]

3. Transfer/posting falls within the terms & condltlons of

service and has not to be anterfered with, however we are disturbed

'by the ‘Ilegatiens, in regérd to bogusﬁ transfer Ietter, leveled by the
g

| petltnonl*r, on the basns of which he was ordered to be transferred _. '

We direct the Soc1al Secretary, FATA to conduct an inquiry into Lhe '

veracityi or otherwuse of the said transfer letter, and if it is found that

| | L ATVESTER .

o~ // }V

//{7“’ : enwﬁ AssoCki '
premg Couri of Falisten

¢
f L5 zi»m,.,rbmf’

| (4

1



01.09.2016

10.10.2016

27.10.2016

Appellant with counsel, M.r". Muhammad Jan, GP

alongwith Daud Jan, Supdt. for official respondents No. 1

_to 4 present. Written reply by respondents No. 3 & 4

submitted. Representative of the respondents relies on the

same on behalf of respondents No. 1 & 2. None present for

~ private respondent No. 5 despite issuance of notice.

Proceeded ex-parte. The appeal is assigned to D.B for

'rejdindér and final hearing for 10.10.2016. The restraint

Cha%

order shall continue.

Counsel for the appellant and Mr. Murtaz Khan,

Stenographer alongwith Assistant AG for respondents -

present. Counsel for the appellant requested for . .

. adjournment. To come up for rejoinder and arguments on
27.10.2016 befgre D.B. The restrain order shall continue.

- Counsel for the appellant and Mr. Ziaullah, GP for

_respondents present. Rejoindefiédbmitted which is placed on ﬁl-e."
To come up.for arguments on 28.11.2016 before D.B. The restrain

Aorder shall contifue.

Me er?/ ~ Chayfman



24.06.2016 Appellant in person and Addl. AG for

respondents present. Written reply not submitted.
Requested for adjournment. Adjourned for yvrltten
reply/comments to 28.7.2016 before S.B. Status-quo be

maintained.

Member

28.07.2016 Counsel for the appellant and Mr. Murtaza, Steno
alongwith Addl. AG for the respoﬁdents present. Counsel
for the appellant submitted application for impleadment of
Mr. Imran Ullah, Junior Clerk GHS, Miranshah. Notice
l‘hereolf given to learned Addl. AG.

Arguments on application ~heard and record

perused. |
Since the said civil servant namely Imranullah is a
necessary  party as such application is accepted and
appellan!t allowed to implead the éaid civil servant as private
~ - respondertt. Fresh memo. of appeal be submitted within 3
\dmhere-.after notice be issued to the newly impleaded
rCSpOl]ant.- To come up for written .'reply/conrl_m_gznmts of all

the respondents on 01.09.2016 before S.B.

&




12.05.2016

ss Fee .

Appellant Deposited

Security

Counsel for the appellant -present. Learned
counsel for the appellant argued that the appellant was
serving as Junior Clerk in the office of Agency
Education Officer, North Waziristan Agency when
transferred there-from to GHS Miranshah N.W.A vide
impugned order dated 22.01.2016 where-against the
appellant preferred departmental appeal on 27.01.2016
which was not responded and hence the instant service

appeal on 10.05.2016.

That earlier the appointment of the appellant as
Junior Clerk at Agency Education Office NWA was
challenged before this Tribunal in Service Appeal No.
'1435/2013 wherein the appointment ol the appellant
was suspended but the appeal was [inally dismissed on
21.10.2015 and that on the strength of the judgment in
said service appeal appellant was posted as Junior
Clerk at Agency Education Office, NWA with
immediate effect. Thai despité the said judgment and
remaining tenure of the appellant the impugned order
was passed with malafide intentions on the basis of
alleged complaint and with an objection to defe.at the
| judgment of this Tribunal against which CPLA was
also dismissed by the august Supreme Court of
Pakistan. That the appellant has not yet relieved the
charge of the post. '

Points urged need consideration. Admit. Subject
to deposit of security and process fee within-10 days,
notices be issued to the respondents for writlen

reply/comments for 24.06.2016 before S.B. Notice of

stay application shall also be issued for the date fixed. . .

Status quo be maintained.

Chfirman
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Form- A
FORM OF ORDER SHEET
Court of
Case No. 489/2016
S.No. | Date of order Order or other proceedings with signature of judge or Magistrate
Proceedings :
1 2 3
1 10/05/2016 The appeal of Mr. Gul Ahmad presented to-day by Mr.
Sajid Amin Advocate, may be entered in the Institution register
and put up to the Worthy Chairman for proper order.
D) et
REGISTRAR -
This case is entrusted to S. Bench for preliminary
2 | ]1-0 S-20lb

‘hearing to be put up there on [2. D S. &[%

\
(Jl-m#ﬂAN
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

| PESHAWAR
Amended Appeal in
Appeal No._Y 935? /2016
Gul Ahmad Junior clerk.................ceee.... Appellant -
VERSUS
Additional Chief Secretary FATA and others
 eeeieeenn Respondents. -
| INDEX
S.No Description of Documents Annex | Pages
1. | Memo of Amended Appeal 1-5
2. | Stay Application along with Affidavit 6-7
3. |Judgment and order dated 21.10.2015 A 8-9
: I 4. | Order dated 06.11.2015, and charge B&C | 10-11
i __|report | .
| 5. |Memo of CPLA and Supreme Court | D&E | 12-18
Cause List | |
6. | Copy of the order dated 22.01.2016 ~ F 19
‘ 7. | Copy of the departmental Appeal G 20-22
dated 27.01.2016.
8. | Order dated 28.07.2016 H [23-23A
9. | Transfer and posting pohcy | 24-26
10.| Wakalat Nama 27
ppellant
Through -
ﬁ ~
Advocate, Peshawar
~




Amended appeal in
Appeal No. 489/2016

Titled:

BEFORE THE KHYBER PAKHTUNKWA
SERVICE TRIBUNAL PESHAWAR -

Service Tribungj}

’.D""y No._&/_

Gul Ahmad. Junior Clerk BPS-09 Agency Education Office
North Waziristan Agency. . ‘

(Appellant)
VERSUS

. Additional Chief Secretary FATA, FATA Secretariat, Warsak

Road Peshawar.

. The Secretary, Social Sector FATA, FATA Secretariat,

Warsak Road Peshawar.

. Director, Education FATA, FATA Secretariat, Warsak Road

Peshawar.

. Agency Education Officer, North Waziristan Agency.
. Inamullah Junior Clerk Government High School Miranshah

Village North Waziristan Agency.

(Respondents) |

Appeal  Under  Section-4 of  Khyber
Pakhtunkhwa Service Tribunal Act, against the
officc order dated 22.01.2016, whereby the
appellant has been transferred from the office
of the Agency Education Officer North
Waziristan Agency to the Government High

* School Miranshah Village North Waziristan

Agency and one Inamullah Junior Clerk has

been posted vice the appellant, against which

the departmental appeal dated 27.01.2016, has
not been respondent despite the lapse of 90 days

statutory period. '

Praver in Appeal;

On acceptance of this Service Appeal the
impugned order dated 22.01.2016, may please

- be set-aside and the appellant may be allowed to

continue his duties as Junior Clerk at the office
of the - Agency Education Officer ‘North
Waziristan Agency. , -

Khyhepr Pakhtukhwg

vucad FF20/4



Respectfully Submitted:

1. That the appellant was initially appointed as Junior Clerk
BPS-09. Ever since his appointment the appellant remained
Posted at different stations as and when directed/posted. .

2. That while posted as junior clerk at the office of the Agency
Education Officer North Waziristan (hereinafter to be referred
as NWA), the appellant was transferred from the said post and
one Abdul Qadir was posted vice the appellant on 28.08.2013,
however said order was cancelled on the departmental appeal
on the same date i.e, 28.08.2013.

3. That the said cancellation order was then challenged by the
said Abdul Qadir in Appeal No. 1435/2013, before this
Honorable Service Tribunal. Initially the said order was
suspended by this Honorable Service Tribunal. Accordingly
the appellant was directed to perform his duties at GHS
Khazan Gul Kot NWA.

4. That later on the Honorable Service Tribunal dismissed the
appeal of the said Abdul Qadir vide judgment and order dated
21.10.2015. (Copy of the judgment and order dated
21.10.2015, is attached as Annexure A)

S. That pursuant to the judgment and order of the Honorable
Service Tribunal dated 21.10.2015, the appellant was
transferred and posted as junior clerk at the office of the
Respondent No. 4 vide order dated 06.11.2015. The appellant
duly submitted his charge report and started performing his
duties. (Copies of the order dated 06.11.2015, and charge
report are attached as Annexure B & C)

6. That it is pertinent to mention here that the judgment of the
Honorable Service Tribunal dated 21.10.2015 was also
challenged before the Honorable Supreme Court of Pakistan in
CPLA No.3341/2015 by the said Abdul Qadir, however the
CPLA was also dismissed on 22.01.2016 by the Honorable
Supreme Court of Pakistan. Thus the decision/ judgment of
the Honorable Service Tribunal dated 21.10.2015 attained
finality. (Copies of memo of CPLA and Supreme Court
Cause List are Attached as Annexure D & E)

7. That having hardly served for about two months, the appellant
has again been transferred from the office of the Agency
Education Office to Government High School Miranshah
allegedly on the ground of negligence in duties assigned, vide
order dated 22.01.2016 i.e, on the same date on which the



CPLA against the Honorable Tribunal Judgment was
dismissed. It is pertinent to mention here that one Mr.
Inamullah has been posted vice the appellant. (Copy of the
order dated 22.01.2016 is attached as Annexure F)

. That the appellant duly submitted his departmental appeal on

27.1.2016, however it has not been responded despite the
lapse of 90 days statutory period. (Copy of the departmental
appeal dated 27.01.2016, is attached as Annexure G)

. That the respondent No.5, who has been transferred from

‘Government High School Miranshah Village North Waziristan
Agency to the office of Agency Education Office, North
Waziristan Agency, is necessary party to the instant appeal,
however inadvertently he was not made party in the appeal,
therefore the appellant has filed an application for his
impleadment which has been allowed by this honorable
Tribunal vide order dated 28.07.2016, and the appellant has
been directed to submit amended appeal hence the instant
amended appeal. (Copy of the order dated 28.07.2016, is
attached as Annexure H)

10.That the impugned transfer order dated 22.01.2016 is illegal,

unlawful, against the rules, premature and malafide inter alia
-on the following grounds:

GROUNDS OF SERVICE APPEAL:

A. That the appellant has not been treated in accordance with
law, hence his rights secured and guaranteed under the Law
are badly violated.

B. That the appellant has not been allowed to complete his
normal tenure and thus the order impugned is violation of
transfer posting policy of the Government and the
Judgment of the apex court reported in PLD 1995 SC Page
No 530 and PLD 2013 Supreme Court Page No 195. (Copy
of the Transfer and posting policy is attached as
Annexure I).

C. That the impugned is also passed in violation of the
judgment of the Service Tribunal (upheld by the Supreme
Court of Pakistan), pursuant to which the appellant was
posted at the office of Agency Education Officer NWA,
thus the impugned order so issued tantamount to the
contempt of court.



N

D. That even otherwise it is also not in the interest the
Department to make rolling stone its employees, on the one
hand the working of the department is disturbed, while on
the other hand the employee is humiliated and his family

- life is disturbed.

E. That though it has been alleged in the impugned order that

the appellant has been transferred due to negligence in the
duties assigned, however the appellant- has never been
served with any charge sheet, show cause or any
explanation regarding the alleged negligence. Moreover he
has never shown any negligence in performance of his
duties the charge so leveled is incorrect it seems to be
based on malafide intention so as to justify the impugned
transfer order.

F. That the recently the august Supreme Court of Pakistan has
in its Judgment reported in 2013 PLD SC 195, decided a
point of law and while committing upon the transfer and
posting and other related matters of service held as under:-

(i)  Appointments, Removals and Promotions:-

Appointments, removals and promotions must be
made in accordance with the law and the rules made
there under; where no such law or rule exists and the
matter has been left to discretion, such discretion
must be exercised in a structured, transparent and
reasonable manner and in the public interest.

(i)  Tenure, posting and transfer: When the ordinary
tenure for a posting has been specified in the law or
rules made there under; such tenure must be
respected and cannot be varied, except for
compelling reasons, which should be recorded in
writing and are judicially reviewable.

(iii) Illlegal Orders: Civil servants owe their first and
foremost allegiance to the law and the Constitution.
They are not bound to obey orders from superiors
which are illegal or are not in accordance with
accepted practices and rule, based norms; instead, in
such situations, they must record their opinion and;
if necessary, dissent.

(iv) 0.8.D Officers should not be posted as OSD except
for compelling reasons, which must be recorded in
writing and are judicially reviewable. If at all an
Officer is to be posted as OSD, such posting should
be for the. minimum period possible and if there is a
disciplinary inquiry going on against him, such
inquiry must be completed as the earliest.




Relying upon the Judgment of the Supreme Court of
Pakistan the Respondents are duty bound to have follow
the law, judgment of the superior courts, and posting and
transfer should not have been influenced in any manner
whatsoever.

. That even otherwise the immediate officer who is the best

Judge of the performance of a subordinate official has
never forwarded any complaint against the appellant nor
has he been consulted before the issuance of transfer order
on administrative ground.

. That in-fact there exist no exigencies of service nor can the

order of transfer be termed as in the public interest rather
the same has been issued in violation of the transfer and
posting policy and in ban period.

. That during the posting at office of the Agency Education

Office NWA, the performance of the appellant remained
commendable and there was no complaint whatsoever
regarding his performance, moreover his immediate officer
has also strongly appreciated my performance, albeit he has
been transferred without allowing him to complete his
normal tenure of posting.

. That the impugned transfer order is illegal, unlawful,

without lawful authority and passed without jurisdiction,
not in the prescribed period, in violation of transfer and
posting policy, thus nullity in the eyes of law and not
tenable.

. That the appellant seeks permission of this Honourable

Tribunal to rely on additional grounds at the time of
hearing of appeal.

It is, therefore, humbly prayed that on acceptance of

this Appeal the impugned order dated 22.01.2016, may please
be set-aside and the appellant may be allowed to continue his
duties as Junior Clerk at the Agency Education Office North
Waziristan Agency.

yﬂ
Appellant

2

/)/4-— -
SA/JI'6 RVPIN

Advocate Peshawar.

Through



BEFORE THE KHYBER PAKHTUNKWA
SERVICE TRIBUNAL PESHAWAR

Amended appeal
In Appeal No. 489/2016

Titled:

Gul Ahmad. Junior Clerk BPS-09 Agency Education Office
North Waziristan Agency.

(Appellant)
VERSUS

-Additional Chief Secretary FATA, FATA Secretariat, Warsak

Road Peshawar and others.
(Respondents)

Application for the suspension of the transfer
order Dated 22.01.2016, till the decision of the
above noted Appeal

Respectfully Submitted:

. That the appellant has filed today the above noted appeal in

this Honourable Tribunal in which no date of hearing has been

fixed so far.

. That the facts and ground mentioned in the accompanied

appeal may be read as integral part of this application.

. That the applicant has got a good prima facie case and there is

likelihood of it success.

. That the applicant would be exposed to great hard ship and

inconvenience in case the order is not suspended.

. That the order passed is in violation of law and posting and

transfer policy.

. That it will also serve the interest of justice if the order

impugned is suspended till the final decision of the appeal.



It is, therefore, pri[ayed that on acceptance of this application
the operation of the impiugned transfer order dated 22.01.2016, may
please be suspended till “Ehe decision of the appeal. Q

L%;;nt
Through

o
- ﬂ K4
>~

S AT AN

Advocate, Peshawar

i AFFIDAVIT

I, Gul Ahmad. Junior Clerk BPS-09 Agency
Education Office !North Waziristan Agency, do
hereby solemnly affirm and declare on oath that the
contents of the above amended appeal in Appeal
No.489/2016 as wefll as accompanied application are
true and correct to best of my knowledge and
believe and that r!xothing has been kept back or

concealed from this Honourable Tribunal.

4
Deponent




ngs with signature. of Jvd'*b/ Mcmstt cm

v‘ 1

| 28. OS 2013, whereby lu. has been ncmsfcncd from the po

No. | Date of Order or other proceea
Ol’dc}.‘/ % ;7;\ . "i‘je-,,\_.,;-ﬂ}
4. “1."‘}0\ . e ot
_ proceedings P
R 2 3
I * x ' . : ' - . -. L
KHYBER PAKHTUNKHWA SERVICE TRIBUNAL.
PESHAWAR. .
; Sé_r\)ic‘e Appcdl No. 1435/2013
Abdul Qadir Versus the Director of Edtication (FATA) .
Khyber Pakhtunkhwa, Peshawar etc.
JUDGMENT -
21.10.2015 pIR BAKHSH SHAH. MEMBER- _ Appellant with|
counsel (Mr. Muhammad Asif  Yousfzai, /\dvocatc);'
Goverhmcnt PlcadcrA(Mr. Ziaullah) for the official respondents
Sajid Amin.

and private respondent No. 3 with counscl (M.

i Advocale) present.

|

2. The a'pp‘ellant is aggricved with order
Junior Clerk in the offce of Acn.ncy Educauon Ofﬁcu 1.\ W
Ageney to GHS Khazan Gul Kot against which ' he’ ﬁlcd
departmental appeal on 10.10.2013
11.10.2013, henee the instant appeal under Scetion 4 of

Khyber Pakhtunkhwa Scrvice Tribu nal Act, 1974,

-

o Thc lcarncd coumc} for the 'lppclhnl qubml I

i not a speaking one. The learned counse! for the 'appelinht

'i <L'bmxuc.c that the impug

same may be sct aside a

dated

st ol

which was rejected on

thcf

thdf%f
the. nnpuoned order.- is f’lCt!T.lOLl‘? and bocru% Hc ﬂn’hc]

submitted that order on the departmental appcal of the ¢ Do«_hu n’

:. :

i

HE
L
H




granted to the appellant.

L : 1
o
4, Learned Government Pleadey

counsel for private respondent No. 3 r

that the aapea] I8 mcompctcnt and ti

. . \.
submitted that the impugned order was suspcnded o'

29.10.2013 wheré_—after sufficient time has passed and

appellant has a Iready complcted his tenure.

A~

S, We have heard ]

carned counsel for (he partics and

perused the record with their assistance. -

6. From arguments ofthc le

carned counsel for the partics .

/ and perusal of the record, the Tribunal came (o know that dﬁe to |

i patch up between thc appellant and puvate respondcnt No

the tr ansfel order was recalled on the same day, hcncc thc same

¢ matter that the appel]

l
. [ may be an incorrect view of tl ant was

nol tzw‘m. of the eancell; mon order. The appeliant has ahn,adv

completed his tenure on lhc disputed place. It wasg not Found Umf
' Ihc nansrel ofxcspondcnt \Io 3 and appellant was the 1esult of | -

any polmcal mtcrference or malafide. The appeal is tune bancd

There is no merit in the appe

aJ and the same is dlsmjsscd /

Parties are left to bear their own costs. F zle be conswncd to the
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OFFICE OF THE AGENCY "DUCA FION OFFICER NORTH W;.?'IR ca"" N AGENTY. .

CHARGE RI:PO!-\-T:»

En:’im;ﬁiiance with the office order of Agency Education officar Merth
\Waziristan agency vide Endst No:_ So /-~ g0 y_/_/impim‘lnni‘w“r\ ’f‘\E‘C'/l\'\”" '
cated; 0 6 /7 72015,) Mr:Gul Ahmad Khan J/¢took cver chizrpe the
iniar clerk past at AEQ office NWA to day on:, O == 11 = [0k

A y
/LJV/W phe?

I \

GULs MAD KHAN, junior clerk

AGENCY EDUCATION OFFICE,

NORTH WAZIRISTAN AGENCY .

Agefl /l(f{ural,"muf cor, '-g'
. North Wa drfstan 1-\;;.*11(7
:‘ffhul Al \}'il
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IN_THE SUPREME -ZOURT OF;’AKISTAN@ o
(APPELLATL JURISDICTION) L

CPLANo. - of 2015

AbthI Qadir S veer eee eii ... (Petitioner) .
. o VERSUS | : ‘ (2' o
é The Diljector Education (FATA) : o

'KPK; Peshawar and others.” =~ . ... ... ... (Respondents) e

Court appealed from - . - KPK Service Tribunal, Pesh:

e A

RO I IR AN d

Counsel for the Appellant © Mpr. Ghulam Nabi Khan, ASC
. ' : - Mehmood Ahmad Sheikh, AOR

Counsel for the respondents :

RS TN T

INDEX
%,( Sr.No. |Description of docuumnents. Dates Pages -
1. Concise Statement. - - - - 06-11-2015 | A-B :
2 |Memoof CPLA 06112005 | 15
3. Judgment of Service Tribunal - 22.] 0.2015 |6-8

4. Grounds of appeaﬁll : - 24-.1 0-2013 |9-13
r 5. Parawise commei'zfs ; | . 14-16

g 6. Written reply of respondent No.3 | 23-02-2015 | 17-19

, 7 |Regoinder - T [22-11-2013 | 2021

. T3 Transfer Order " 128-08-2013 |22

- . | ‘ 9. Charge Report - ' 28-08-2013 |23

‘ o 10. Attendance Register : - 24-25

11. Cancellation ‘of z‘ran..sfer order | 28-08-2013 |26

12. | Copy of letter ' 30-09-2013 |27
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10-10-2013

rd 13. Departmental ‘appeal‘ ‘. : 28
' . 14. Posting/Transfer policy | 15-02-2003 | 29-32
15. Copy of application . | 16-01-2014 |33
16. | Extract from Dispatch .’":gz‘sz‘er 34-38
| 17. Arbitrator opinion lg : 28-08-2013 139
18. ‘C.'opy of appeal . 28-08-2013 |40 |
19 | Copyofietter 07-09-2013 | 41
20. . | Extract from Attenc{a}zé‘-: register 42-50
71 | Copyof letter . 11-10-2013 |37
22, . Order sheets ,ﬂ{’-5 3
23. Stay app! ication N 06-11-2 d! 5 (5455
27 Affidavit of Facts: 06-11-2015 | 56=57
s Tidavit of Service | 06-11-2015 | 5%
206. Copy of notice in oz.'igz'n.: 7l 06-11-2015 56?

Certified that the j.aper book has been preparved in
accordance with the rules of the Supreme Court and all the
documents necessary for di-2 appreciation of the case have been
included in it. ‘ ‘

. (MEEMOOD AHMAD SHEIKH) -

- ADVOCATE-ON-RECORD

vis
e
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< | IN THE SUPRLME COURT OF PAKISTAN
‘ S (APPELLAT % JURISDICTION)

C.P.L.ANO. 2015

Abdul Qadir (Eetitidnier)
: VDRSUS . |

The Dlrector Education (FATA) - : .
'I\PK Peshawar and others © eeee eiee oo (Respondents)

CONCISE STATEMENT

[. | Subject matter and the law. ' Scrvice matler

11| Which side has filed this petirion, Petitioner / Plainliff
11| Court 7 forums i) fifing Who {ted i and with what
b) decision results. h
i ' ,
| Khyber Pakhtunkhwa | 2) 24-10-2013 | Appeal ~ filed by the| -
Service Tnbtm'\l | 'b) 21.10.2015 | petitioner was dismissed, '
Peshawar, ' :

IV.| Point noted in the 1mpugned Treatment of the point noted in the
| Judgment. - impugned judgment and pages

The learned counsel for -tie | From arguments of the leanred
appellant submitted “that the | counsel for the parties and perusal
impugned order is factitious.| of the record, the Tribunal came to
and “bogus. He: further | know that due to patch up between
submitted that order ‘on the | the appellant  and  private

appellant is not a speaking one. | was recalled on the same day, ,
The learned counsel for the | hence the same may-be an incorrect”
appellant submitted - that the { view of the matter that the |-
impugned’ order is premature | appellant was not aware of the
therefore, the same may be set | cancellation order. The appellant
aside and the relief as prayed | has already completed his tenure on
for may be granted to the | the disputed place. It was not found
appellant. that the transfer of respondent No.3

- and appellant was the result of any
political interference or malafide..
-1 The appcal is time barred. There is
no merit in the appeal and the same
is dismissed. Parties are left to bear
their own costs. File be consigned
to the record room.

departmental appeal -of the |respondent No.3, the transfer order |.




V. | Case/ law Ruling involved ¢ the points

' - For . .. © . Apainst
. Constitution of Pakistan,1973

2. Service Law . ‘
Certified that I have myself prepared this point noted index and found

correct.

: : . (MEHMOOD AHMAD SHEIKIL).
o | ADVOCATE-ON-RECORD
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o | P IN THE SUPREME UUKL Ut rasio t AN

(APPELLAT Bi JURISDIC_TIOI‘D

C.P.L.A. No. of 2015

e

M. Abdul Qadir,
J/Clerk, Office of the Agency -
Education Officer, .. Nor th

Waziristan A gency. ‘ e ne venne s (Pet itioner)

VERS US

- The Director of Educa ion (FATA)

KPK, Peshawar

The Agency Educazlon ( fficer, North

Waziristan Agency, (N W/

Mr. Gul Ahmad, J/Clerk, ':’}HS Khazan
Gul Kot, NWA. - T e (Rcspondpnts)

----------

CIVIL PETIfION FOR LEAVE TO APPEAL
UNDER ARTICGE 212 () OF THE
CONSTIT UrioN  OF rige ISLAMIC
REPUBLIC OF, 'AKISTAN, 1973, AGAINST
TIE IMPUGNED TUDGMENT AND ORDIR
Of THE KHYBER. o AKHTUNKHWA SERVICE
FRIBUNAL, PESUAWAR DATED 2110 2015
PASSED IN APPE, iL N0.1435’ OF 2013.

...........
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Thday, 2 Eotane 2000

Cand C.PASSV201S . Mehr Allaly Wasaya Sumra v. Appellate Mr, Mahmood A. Sheikh, AOR ) “
(Election Matters/ Challenge Authority/Additional District Judge, Syed Asghar Hussain, ASC e
of Nomination Papers) Layyah & others -Syed Nayyer Hussain Bokhari, ASC - (Ibd)

. ‘ ’ A.G. Punjab By it

’ D.A.G. .

R - Notice ' o ‘f“f :
Mr. Tariq Aziz, AOR ~(Rwp)

— Mr. Mubeen Uddin Qazi, ASC (Lhr)
C.P.as022015 B Agha Faisal v. The Federation of Pakistan Syed Rifaqat Hussain Shah, AOR ‘ (Rwp)

(NAB/Ehtesab Cases / Baily thr. its Secretary M/o Interior, Islamabad ) © Mr. Kamran Murtaza, ASC ' (Qta)

‘ 21.01.2016) & another ' Prosccutor General NAD .

and  C.P4/2016 Ahmad Pathan v. Federation of Pakistan Syed Rifaqat Hussain Shah, AOR (Ravp)

. . (N:-\B/Elllcsilb Cases / Bail) thr. its Federal Secretary M/o Interior, Mr. Turiq Mahmood, Sr, ASC (Qta)

o o Islamabad & another "

Friday, 22-1an-2016

1. CALALS201S in Ghulam Rasool v. Government( of Pakistan, Mr. M. S. Khattal, AOR . (Rwp)
C..2124/2013 thr. Secretary Establishment Division, Mr. Abdul Rahim Bhatti, ASC (Rwp)
AScervice Laws Matters / Islamabud & others Altorney CGeneral for Pakistuan
Promotion) Deputy Attorney General
(Report R - Notice -
(C.0)) Seeretary Establishment Division

: . Sccrc!ary Law & Justice & Human P

| Rights - ‘

‘ Mr. Tariq Aziz, AOR (Iowp)

Mr. Khurram Muamtaz Hashmi, ASC {1bd}
and - COMLAL482/2015 .| Report from Scerctary, Establishment
(Miscellencous Matters) Division, Islamabad
and  Crl.O.P.106/2013 in Syed Mchmood Akhtar Naqvi v. Mian P-In Person
"Const.33/2013 Nawaz Sharif, Prime Minister of Pakistan Attorney General for Pakistan
(Contempt of Court Mr. Mir Aurang Zaib, AOLR (Qtu)
Netlers/Disahedience of Court Malik Quomnar Afzal, ASCH (Rwp)
Orders) ’ :
(D.B.) )
and  Crl.O.P.60/2015 . Pakistan Alrline Pilot Association thr. Mr. Ahnmied Nawaz Chaudhry, AOR
" (Contempt of Court Matters / General Secretary v, Mian Muhammad Mr. Muhammad Ilyas Siddiqui, ASC {Rwp)~
Disobedience of Court Orders)  Nawaz Sharif & another M. Tariq Aziz, AOR (Rwp)
; (84.) : ' ‘ Mr. Muhammad Makhdoom Alj (Kch)
e Khan, Sr. ASC ] ) .
K - COLAJT64/2015 in Muhammad Qasim v. Subedar Muliammad Syed Rifaqat Hussain Shah, AOR (pr)-
C.A406/2004 Fazil ' Mr. Muhammad Amir Butt, ASC (Lhr)
(.-\ppli.cnlinn under section . R - Notice
©U12(2), CPO) : Mr. Ahmed Nawaz Chaudhry, AOR
_ (RN Ch. Afrasiab Khan, ASC (Ravp)
3 CCALAppeal97/2010 in Dr. Muhammad Astam Khaki v. " A -InDPerson .
" Const.P.Nil/2010 Federation of Pakistan, etc ' Attorney General for Pakistan
{Mise. Appeal Against the - ‘
. order of The Registrar) .
4 C.P.327172015 Muliammad Afras v, Inspeetor General of Mir Adam Khnn, AOR (Tuxh)
(Service Laws Matfers / Police, Istamabad & another i Muhmmad Nawaz Khan (1)
N I'romotion) Kharal, ASC . .
5 C.P.3274/2015 Mubammad Ramzan & others v, Mr. Arshad Ali Ch, AOR
(Suit for Possession / Through Muhammad Yousaf & others
6 c.pazsnos . - .+~ . Muhammad Miskeen Bhatti & others v. Syed Rifagat Iussain $hah, AOR {Rwp)
(Declaratory Suit Matters / Haji Manzoor Hussain & othiers Sh. Iftikhar Ahmad, ASC
C.P.328872015 / —, “\Wntcr and Power Dc'\'elopmcnl‘Authorit_\' M "riq Aziz, AOR )
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C.P.3335/2015 S Chaudhry Khalid Hussain &

another vr
(Election Matters /7 of Bar

18

S HENCI - (v
Fridday, 22-a0- 2011,

Mr. Ahmed an.:zz Chaudhry, AOR .-

“akistan Bar Council thr, its Viee -
Council) cee e Chalrman & others
C.P.3341/2015 . Abdul Qadir v. The Director of Education
AServive Laws Matters N (FATA), KPJ, Peshawar & others
Transfer) ' C - ' —

Mr. Taufiq Asif, ASC (Rwp)

My Malunood A. Sheikh, AOKR B
Mr. Ghulam Nabj Khan, ASC. PR
Mr. M. S. Klmll;lk. AOR "+ (Rywp)

C.P:JMS/Z(HS Nst. Humairn Amjad & mnothe
(Guardian ang Ward /

v, Fuaisal
Mahnood & others

Mr. fj_:ﬁz\llwzll', ASC

(Pesh)

Mr. Alied Naway, Chaudhiry, AOR
Raja Muhammad Idrees, ASC
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Mr, Guy Ahmad Junior Clerk, o
Agency Education Office North
/. Waziristan Agency.

2 | Mr Inammulia

LN

Ag'ef:; Ay

m@mnshah 3

N
...... Village North Wazitistan Agency, North way-
R
Note: - 1. Charge report Should be submitteqy to all conczé\r""‘. o
2. TA/ DA etc: is notaliowed, . _
. ‘Dire_ctor Education FATA .
Endst: No. ‘-3”_ 77 : ‘

; L  Daed D2/ 7 ois
Copy to the:- ' “

1 Agency Educatfdn Officer Nbrth.Waziristan AgeH‘cy.
Agency Accounts Off

icer North Waziristan Agency.
3. Head Master GHS Miran Shah Village Norih Waziristan /’\gency.
4. PAto Director Education, FAT_A', ‘ j

3. Officials concerned. [ : o7

[ri > R

l’rector (F&Aj

.
y .

~ Deputy
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5. That it is pertinent to mention here that the judgment of the
Honorable Service Tribunal dated 21.10.2015 was also
challenged before the Honorable Supreme Court of Pakistan in
CPLA by the said Abdul Qaadir however the CPLA was also
dismissed on 22.01.2016 by the Honorable Supreme Court.
Thus the decision/ judgment of the THonorable Sewwv
Tr Lbunal dated 21.10.2015 mfuncd finality. :

: That having hard}y ‘ served for about two months, .the

undersigned has again been transferred from the office of post
of- transferred from the Agency Education Office to
Government High School Miranshah allegedly on the ground
of ncﬂmencc in dutics abswncd vide order dated 22.01.2016

i.e, on the same date on which the CPLA against the

Honorable Tribunal Judgment was dismissed. It is pertinent to

mention here that one Mr. Inamullah has been posted vice the

undersigned.

. That the impugned transfer order dated 22.01.2016 is illegal,

unlawful, against the rules, premature and malafide inter alia
on the following grounds:

GROUNDS OF DEPARTMENTAL APPEAL:

A. That the undersigned has not been treated in accordance

with law, hence my rights secured and guaranteed under

the Law are badly violated. "

B. That having hardly served for about two months, the

undersigned has again been transferred from the office of
Agency Education Office to Government High School
Miran Shah vide order dated 22.01.2016 and have not yet
completed my normal tenure of posting, thus the transfer
order is illegal and unlawful, moreover the same is in
violation of posting and transfer policy of the Provincial
Government and also against the Judgments of the Superior

. Courts.

 C. That the impugned is also passed in violation of the

judgment of the Scervice Tribunal (upheld by the Supreme

Court of Pakistan), pursuant to which the undersigned was

posted at the office of AEO NWA, thus the impugned order
" so issued tantamount to the contempt of court.

D. That even otherwise it is also not in the interest the
Department to make rolling stone its employees, on the one
hand the working of the department is disturbed, while on
the other hand the employee is humiliated and his family

life is disturbed. ' |

- ——————— e



E. That though it has been alleged in the impugned order that

~ the undersigned has been transferred due to negligence in :
the duties assigned, however [ have never been served with | 1
any charge sheet, show cause or any explanation regarding :
the alleged negligence. Moreover [ have never shown any

- negligence - in performance of my duties the charge s0 '
leveled is incorrect in scems to be based on malafide -
intention so as to justify the impugned transfer order. ‘ ;

F. That even otherwise the immediate officer who is the best
Judge of the performance of a subordinate official has :
never forwarded any complaint against the -appellant nor ' 5
has he been consulted before the issuance of my transfer '
order on administrative ground. :

G. That in-fact there exist no exigencies of service nor can the
order of transfer be termed as in the public interest rather
the same has been issued in violation of the transfer and k
posting policy and'in ban period.

H. That during my posting at office of the: AEQO NWA, my

- performance remained commendable and there was no
complaint whatsoever regarding my performance,
moreover my immediate officer . has also strongly
appreciated my. performance, albeit I have been transferred - ot i
without allowing me to comiplete my normal tenure of .. |
; posting. | | o

I. That the impugned transfer order is illegal, unlawful, _
without lawful authority and passed without jurisdiction, i
not in the prescribed period, in violation of transfer and :
posting policy, thus nullity in the eyes of law and not
tenable. - '

: It is, therefore, humbly prayed that On acceptance of ki

this  Departmental Appeal the impugned order dated
 22.01.2016, may please be set-aside and I may be allowed fo
continue my duties at the Agency Education Office NWA.

Yours obedicntly

S | / /é)/ -
W - | : GELAHMAD.
| ﬁ/ L "~ Junior Clerk BPS-¢ig
: _ Agency  Education  Oflice

‘North Waziristan Agency.

e DT T Ay WA 4 ¢ 4 e i At st 72t e

Datcd:j;’z_/:O‘l £,2016




BEFORE THE KHYBER PAKHTUNKW:
SERVICE TRIBUNAL PESHAWAR:
1R ;7_\ Eia

-3

Appeal No. 129 no16” | | | ‘Bisry ;&ﬁm"liggfd/é |
- i AT
Gul Ahmad. Junior Clerk BPS-09 Agency Education Office
North Waziristan Agency. ‘

(Appellant)
VERSUS

1. Additional Chief Secretary FATA, FATA Secretariat, Warsak
- Road Peshawar.

2. The Secretary, Social Sector FATA, FATA Secretariat,
. Warsak Road Peshawar. '

3. Director, Education FATA, FATA Secretariat, Warsak Road
Peshawar. :

4. Agency Education Officer, North Waziristan Agency.

| (Respondents)

Appeal  Under  Section-4  of Khyber
Pakhtunkhwa Service Tribunal Act, against the
office order dated 22.01.2016, whereby the
'app'elllant has been transferred from the office
of the Agency Education Officer North
- Waziristan Agency to the Government High
School Miranshah Village North Waziristan
Agency and one Inamullah Junior Clerk has

e : ~-. been posted vice the appellant, against which

T%ﬁ%m the departmental appeal dated 27.01.2016, has
W’ not been respondent despite the lapse of 90 days
  /-¢9‘/]""/ K | statutory period. - ,

Prayer in Appeal;

On acceptance of this Service Appeal the
impugned order dated 22.01.2016, may please
be set-aside and the appellant may be allowed to
continue his duties as Junior Clerk at the office
of the Agency Education Officer North
Waziristan Agency.




Murtaza, Steno

Counsef for the appellant and Mr.

atongwith Addl. AG

nt subnﬁtted application fo
¢ Clerk GHS, Miranshah. Notice

28.07.2016
Counsel

for the respondents present.
for the appella r impleadn{ent of
Mr. Imran Ullah, Juhio

| thereof given to jearned Addl. AG.
Arguments 00 application heard and record

perused.

d civil servant namely Imranullah is 2

‘Since the sai
on is accepted and

party as such applicati
o implead the said civil
peal be submitted within 3

'nccessar‘y
-appellant allowed t
ondent. Fresh memo.. of ap
¢ notice be issued 10 the n
- written reply/comments of al

servant as private -

resp
days {herc-afte ewly impleaded
respondent. 'To come up fo ]

the rcspondénts on 01.09.2016 before S.B.

—

(-6

.




- GOVERNME

NT OF NwFp
=STABLISHMENT & ADMINTSTR A7 ON
' DEPARTMENT

(Regufation \f\fing)

OF THE PROVINCTATL GOVERNMENT.
@ Al the posting/transfers )

bC‘SlI‘fCU}' in public
abused/m overnment servants

interest and shall not be

isuscd. to w'cLImichthc G
All Govcmmentscn'an > ical, ministrati
pressures upon the posting/transfer authoriti i
choice and againsg e public interest,
HI) . AN contract Govcmmcm ¢

mployees appointed
posted .

Against specific posts,
against any other post. .

can not be

three Years subject to (he condition that for the
natiractive areas the tenure shalj be two years and for the

hard ‘arcas the tenure shall be one-year. “The unattractive and hard areas \j|] be

-hotified by g S

V) '{

vi) While making

postings/transfer from
approval of Go

settled areas to
vemor, NWFEP needs to

FATA and vice-y
be obtained

¢rsa, specific
*While making postings/transfers of officers/off
ATCas 10 FATA and vicc-vcrs:;_ approval of the Chier Sccrctnry NWFEP e
be obtained, Whereas, in cnsc’ofposting/t,ransfcr'of officers in B

from settled Areas to FATA ang viee versy, specllic approy
CNWRp shall be obtained, 4

cials up to BS-17, from settled

eds to
S-18 and above,
ol the Guverng

vifa) Al Ot’ﬁccrs/ofﬁcials Selected againgt Zone-I/FATA quota in the p
: Scrvices,should compulsorily serve ip FATA for atleast cighteey
grade. This should “start from senior most scales/gr
- seale/grade of eac)y cadre.. g

rovinciaj
rmonths in eacl
ades dovwnwards in each

Vi) Officers may
domicile excep
Police (SP). Similarly Dcpqty-Sup . not be posted ay
place where the Police Station (Thaana) ofhis‘area/'csidcngc; 18 situated,
vili)  No postin"g,/transfcrs of the officer’s/officials ohfdctnflmcn tbusis

Sshall be made,
ix) Regarding (e posting of husband/wife, both in Proving;
' Possible would )

al serviees, eflorts where
tion subject 1o the publjc

1

¢ made to post such persons at one sta
interest, S

X) All the pos!ing/lmnsf‘cn‘ing authoritics may facilitate (he Postinp/transfer of the
~ annvirried femnle Lovernment Servans at the station ol the residence o Utheir pg rents,

Para-i(v) regarding months of v

relaxition of

Conscqucntly
District Gove
being in foree, allowed 10 mak
Added vide Ur,

i ";;1‘.‘:*.;.\,.
y for, Posting/transter and authori(ies for ™ (\.\}i;
: » dated 3-6.2003. /]
Business, 1985, /
rules for the time

obscrvancc'ofthc policy and myles. . '
VI(E&AD)I~4/2003, dated 2 1-09-2004

: » Posting/Transfar Policy and other
¢ posting/transfer subject to
du circular letter No. SOR-

P




Ofticers/otficials except DCOs and DPOs/SPs who are duc to retire within onc year

“may be posted on their option on posts
. allowed to serve there 1ill the retirement
‘DCOs and DPOs who arc duc to retirce

in the Districts of their domicile and be

in the near future may also be posted in

the District of their domicile subject to the condition that such posting would be
auainst non-administrative posts of equivalent scales;

In terms of Rule-17(1) and (2) read with Schedule-III of the NWTP Govermnment

Rules of Business 1985, transfer of officers shown in column 1 of the following table -

shall be made by the authoritics shown aga

inst cach officer in column?2 thereof:

Qutside the Secretariat

_

1. ' Ornicers of the 21 Pakistan Unified
Group i.c. DMG, PSP including Provincial
police Officers in BPS-18 and above. o

Chicf Sccrctary in consultation with
Establishment Department and
' Department concermed with
the approval of the Chicf Minister.

] .

2. Oiher officers in BPS-17and above to be
posted against schicduled posts, OF POStS

normally held by the APUG, PCS(EG) and -do-
PCS(SG). : o :
N THeads ol Attached Departments and other |
Officers in B-19. & above in all the
Departments. o -do- ‘
Tn the Secretariat - ' 1
Chicf Seeretary with thc-approval of

1. Secretaries

the Chief Minister.

pu—

Other Officers of and above the rank

e}
of Séction Officers: _ |
) Within the Sam¢ Department Seeretary of the Department
\ , . , , 4 concerned.
! 1) Within the Secretariat fromonc Chief secretary/Sccretary
\ Department to another. Establishment.
= 1 OTheials up 1o the rank of Supcrintundcm:‘ A

a) Within the same Department

b) Toand froman Altachcd Department

¢)Within the Secretariat fromone
Department 0 another .

[
[

'
1

1 Scerctary of the
concerned.

Department

Secretary of the Deptin consultation
with Head of Attached Department
concerned. L

S'c"c:rct-ary (Establishmcnt)

]

/

<) While considering postinytransfcr proposals all the concerned authorities shall keep

in mind the following:

a) . To ensure the posting of proper

Evaluation Report/annual confidential reports, pas

persons on proper posts, the Performance

scrvice, performance on post held presently and in the past and general

eputation with focus on the inle
considered. : :

W) Tenure on present. post shall @
posting/transfers shall be in the be

" Added vide Urdu circular letier No: SOR-VI (E&AD)/1

prity of the, concered officers/olficials be
so be tlaken into consideration and the
st public interest.

1t

412005, dated 9-9-2005. - OT

t and prcscn‘l record of

u"-\_r-,: T Dw: /v‘: T !rﬁu U:”’;\
NN =g

-

|
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Govemment scrvants including District Govt. employecs feeling aggricved due to the
orders of posting/transfer authoritics may scek remedy from the next higher authority
¢ the appointing authority as the case may be through an appeal to be submitted
within seven days of the receipt of such orders. Such appeal shall be disposcd of
within fificen days. The option of appeal against posting/ transfer orders could be
exercised only in the following cases.

i) Prc-mature posing/transfer or posting transfer in violation ol the provisions -
of this policy. o

i) Serious and grave personal (humanitarian) grounds.

To streamline the postings/iransfers ia the District Government and to remove

any imitanteonfusions in this regard the provision of Rule 25 of the North West Frontier
Pravinee District Government Rules of Business 2001 rcad with schedule - IV thereof is
referred. As per schedule-TV the posting/iransferring authoritics for the officers/officials
shown against cach are as under:-

‘T?. No. ‘ Officers ' Authority l
1. Posting of District Coordination Officer and | Provincial Government.
Execcutive District Officer in a District.
2 l Posting of District Police Officer. Provincial Government _i
3 i Other Officers in BPS-17 and above posted in the | Provincial Government '
Isteict, .
-1 Otficial in BPS-16 and Lelow Executive Distriet Offieer in
T 1 consultation  with  Distriet |+ '
Coordination Officer. \

-
RN
i

1.

.

As per Rule 25(2) of the Rules mentioned above the District Coordination

Department shall consult the Government if it is proposed to:

a) Transfer the holder of a tenurc post before the completion of his
=" . tenure or extend the period ofhis tenure.
b) Require an officer to hold charge of more than onec post for a period

excecding two months.

I am {urther directed to request that the above noted policy may be strictly observed

/implemented.

ae

.l---lalull-ullnIllll-Islll!lulllll!llauIlil!I!lll-llall-llll:llnalx

All concemed are requesicd to ensure that tenures of the concerned officers/officials

jnvariably mentioned in summaries submitted to the Competent Authorities for

Posting/Transter.
Vluthority: Latter No: SOR-VI/E&GAD!-4/2003 dated 24-6-2003}.

--nutl_lltlllnlaiitn:xll!tl:l,‘llIIRIII:IIIl.lnl-lIllltl-llcltll-llll:.:l-lll
g B

the officers up to, BS-19 except Heads of Attached Departments iitespective of grades will
notified by the concerned Administrative Departments with prior approval of the Comg
Authority obtained on the Summary. The Notifications/orders should be issucd
specimen given below for guidance. : : '

Departiments (HAD) shall be issued by the Establishment Department and
1)¢:p.:xf'zzm':m:: shall send approved  Swmmaries o B&A - Departmel
Nuotifications.

It has been decided by the Provincial Government that f)osting/transfcr orders of al]

All posting/uransfer orders of BS-20 and above and Headg
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}Plaintiff
}Appellant
}Petitioner
}Complainant

VERSUS
xc/(ﬂfz/;{ } Defendant

}Respondent
_ }Accused

Appt-:al/Revisionl/ Suit/Application/Petition/Case No. of
Fixed for

I/We, the undersigned, do hereby nominate and appoint

SAJID AMIN ADVOCATE, HIGH COURT

}

. my true and lawful attorney, for me
" in my same and on my behalf to appear at - to appear, plead, act and
answer in the above Court or any Court to which the business is transferred in the above
matter and is agreed to sign and file petitions. An appeal, statements, accounts, exhibits.
Compromises or other documents whatsoever, in connection with the said matter or any
matter arising there from and also to apply for and receive all documents or copies of
documents, depositions etc, and to apply for and issue summons and other writs or sub-
poena and to apply for and get issued and arrest, attachment or other executions, warrants
or order and to conduct any proceeding that may arise there out; and to apply for and
receive payment of any or all sums or submit for the above matter to arbitration, and to
empioyee any other Legal Practitioner authorizing him to exercise the power and
authorizes hereby conferred on the Advocate wherever he may think fit to do so, any other
lawyer may be appointed by my seid counsel to conduct the case who shall have the same
powers.

AND to all acts legally necessary to manage and conduct the said case in all
respects, whether herein specified or not, as may be proper and expedient.

AND I/we hereby agree to raﬁfy and confirm all lawful acts donc on my/our behalf

under or by virtue of this power or of the usual praciice in such matter.

PROVIDED always, that I/we undertake at time of calling of the case by the
Court/my authorized agent shall inform the Advocate and make him appear in Court, if the
case may be dismissed in default, if it be proceeded ex-parte the said counsel shall not be
held responsible for the same. All costs awarded in favour shall be the right of the counsel
or his nominee, and if awarded against shall be payable by me/us

IN WITNESS whereof I/we have hereto signed at
the day to the year A
Executant/Executants ' ) -
Accepted subject to the terms regarding fee

)
’?/2_..

SAATAMIN

Advocate High Court

ADVOCATES, LEGAL ADVISORS, SERVICE & LABOUR LAW CONSULTANT
FR-3 &4, Fourth Floor, Bilour Plaza, Saddar Road, Peshawar Cantt
P11.091-5272154 Mobile-0333-4584986







T BEFORE THE KHYBER PAKHTUNKWA
P SERVICE TRIBUNAL PESHAWAR

Appeal No. U89 016

Gul Ahmad. Junior Clerk BPS 09 Agency Educatlon Office
North Wazmstan Agency.

(Appellant)
VERSUS -

Additional Chief Secretary FATA, FATA Secretariat, Warsak
Road Peshawar and others.
~ (Respondcnt_s)

| - INDEX

1. | Memo of Appeal ' ‘ 1- 5
i : . | Stay Application along with| =~ - 6- 7
f | Affidavit
', ‘ 3. |judgment and order dated A 5- (7
][| I 21.10.2015-
, 4. | order dated 06.11.2015, and B&C 10 =i
charge report
5. |Memo of CPLA and Supreme D&E |y 2 B /8
: Court Cause List
6. |Copy of the order dated F /
! 22.01.2016. 7
! : 7. | Copy of the departmental appeal G | _
! | dated 27012016, o , s
I - | 8. | Transfer and posting policy ] R7-2K
i 9. | Vakalatnama 26 -
d, _
ant '
Through

g
L
!

“ hmm“ R




|
|

BEFORE THE KHYBER PAKHTUNKWA
SERVICE TRIBUNAL PESHAWAR

' Wf*:;}é‘ Tris
Appeal No. 129 2016 ®iary bio—Ls
Savod. O
Gul Ahmad. Junior Clerk BPS 09 Agency Education Office
North Waziristan Agency.
(Appellant)
VERSUS

1. Additional Chief Secretary FATA, FATA Secretariat, Warsak

~ Road Peshawar.

2. The Secretary, Social Sector FATA, FATA Secretariat,
Warsak Road Peshawar.

3. Director, Education FATA, FATA Secretariat, Warsak Road

. Peshawar. , .

4. Agency Education Officer, North Waziristan Agency.

(Respondents)

Appeal  Under - Section-4 of  Khyber
Pakhtunkhwa Service Tribunal Act, against the
office order dated 22.01.2016, whereby the
‘appellant has been transferred from the office
of the Agency Education Officer North
Waziristan Agency to the Government High

. School Miranshah Village North Waziristan
Agency and one Inamullah Junior Clerk has
been posted vice the appellant, against which
the departmental appeal dated 27.01.2016, has
not been respondent despite the lapse of 90 days
statutory period.

Prayer in Appeal;

On acceptance of this Service Appeal the
impugned order dated 22.01.2016, may please
be set-aside and the appellant may be allowed to
continue his duties as Junior Clerk at the office
of the Agency Education Officer North
Waziristan Agency. '

el



Respecttfully Submitted:

'

1. That the appellant was initially appointed as Junior Clerk
BPS-09. Ever since his appointment the appellant remained
Posted at different stations as and when directed/posted.

2. That while posted as junior clerk at the office of the Agency

Education Officer North Waziristan (hereinafter to be referred

-as NWA), the appellant was transferred from the said post and

one Abdul Qadir was posted vice the appellant on 28.08.2013,

however said order was cancelled on the departmental appeal
on the same date i.e, 28.08.2013.

3. That the said cancellation order was then challenged by the
said Abdul Qadir in Appeal No. 1435/2013, before this
Honorable Service Tribunal. Initially the said order was
suspended by this Honorable Service Tribunal. Accordingly

- the appellant was directed to perform his duties at GHS

- Khazan Gul Kot NWA.

4. That later on the Honorable Service Tribunal dismissed the
appeal of the said Abdul Qadir vide judgment and order dated
21.10.2015. (Copy of the judgment and order dated
21.10.2015, is attached as Annexure A)

5. That pursuant to the judgment and order of the Honorable
Service Tribunal dated 21.10.2015, the appellant was
transferred and posted as junior clerk at the office of the
Respondent No. 4 vide order dated 06.11.2015. The appellant
duly submitted his charge report and started performing his
duties. (Copies of the order dated 06.11.2015, and charge
report are attached as Annexure B & C)

6. That it is pertinent to mention here that the judgment of the
Honorable Service Tribunal dated 21.10.2015 was also
challenged before the Honorable Supreme Court of Pakistan in
CPLA No.3341/2015 by the said Abdul Qadir, however the
CPLA was also dismissed on 22.01.2016 by the Honorable
Supreme Court of Pakistan. Thus the decision/ judgment of
the Honorable Service Tribunal dated 21.10.2015 attained
finality. (Copies of memo of CPLA and Supreme Court
Cause List are Attached as Annexure D & E)

7. That having hardly served for about two months, the appellant
has again been transferred from the office of the Agency
Education Office. to. Government High School Miranshah
allegedly on the ground of negligence in duties assigned, vide ’
order dated 22.01.2016 i.e, on the same date on which the



CPLA against the Honorable Tribunal Judgment was
dismissed. It is pertinent to mention here that one Mr.
Inamullah has been posted vice the appellant. (Copy of the
order dated 22.01.2016 is attached as Annexure F)

. That the appellant duly submitted his departmental appeal on

27.1.2016, however it has not been responded despite the
lapse of 90 days statutory period. (Copy of the departmental
appeal dated 27.01.2016, is attached as Annexure G)

. That the impugned transfer order dated 22.01.2016 is illegal,

unlawful, against the rules, premature and malafide inter alia
on the following grounds:

GROUNDS OF SERVICE APPEAL:

A. That the appellant has not been treated in accordance with
law, hence his rights secured and guaranteed under the Law
are badly violated.

B. That the appellant has not been allowed to complete his
normal tenure and thus the order impugned is violation of
transfer posting policy of the Government and the
judgment of the apex court reported in PLD 1995 SC Page
No 530 and PLD 2013 Supreme Court Page No 195. (Copy
of the Transfer and posting poltcy is attached as
Annexure H).

C. That the impugned is also passed in violation of the
judgment of the Service Tribunal (upheld by the Supreme
Court of Pakistan), pursuant to which the appellant was
posted at the office of Agency Education Officer NWA,
thus the impugned order so 1ssued tantamount to the
contempt of court.

D. That even otherwise it is also not in the interest the
Department to make rolling stone its employees, on the one
hand the working of the department is disturbed, while on
the other hand the employee is humiliated and his family
life is disturbed.

E. That though it has been alleged in the impugned order that
the appellant has been transferred due to negligence in the
duties assigned, however the appellant has never been
served - with any charge sheet, show cause or any
explanation régarding the alleged negligence. Moreover he
has never shown any negligence in performance of his
duties the charge so leveled is incorrect it seems to be




i . : .. :
{ based on malafide intention so as to justify the impugned
1' transfer order.

- F. That the recently the august Supreme Court of Pakistan has
in its Judgment reported in 2013 PLD SC 195, decided a
point of law and while committing upon the transfer and
posting and other related matters of service held as under:-

(i)  Appointments, Removals and ___ Promotions:-
Appointments, removals and promotions must be
made in accordance with the law and the rules made
the:_ré under; where no such law or rule exists and the
matter has been left to discretion, such discretion
must be exercised in a structured, transparent and
reasonable manner and in the public interest.

(ii) Tenure, posting and transfer: When the ordinary
tenure for a posting has been specified in the law or
rules made there under; such tenure must be
respected and cannot be varied, except for
compelling reasons, which should be recorded in
writing and are judicially reviewable.

5 (iii) Illegal Orders: Civil servants owe their first and
I foremost allegiance to the law and the Constitution.
They are not bound to obey orders from superiors
which are illegal or are not in accordance with
accepted practices and rule, based norms; instead, in
such situations, they must record their opinion and;
if necessary, dissent.

(iv) 0.5.D Officers should not be posted as OSD except
for compelling reasons, which must be recorded in
writing and are judicially reviewable. If at all an
Officer is to be posted as OSD, such posting should
be for the minimum period possible and if there is a
disciplinary inquiry going on against him, such
inquiry must be completed as the earliest.

Relying upon the Judgment of the Supreme Court of
Pakistan the Respondents are duty bound to have follow
the law, judgment of the superior courts, and posting and
transfer should not have been influenced in any manner
whatsoever. - '




G. That even otherwise the immediate officer who is the best
Judge of the performance of a subordinate official has
never forwarded any complaint against the appellant nor
has he been consulted before the issuance of transfer order
on administrative ground.

H. That in-fact there exist no exigencies of service nor can the
order of transfer be termed as in the public interest rather
the same has been issued in violation of the transfer and
posting policy and in ban period.

I. That during the posting at office of the Agency Education
Office NWA, the performance of the appellant remained
commendable and there was no complaint whatsoever
regarding his performance, moreover his immediate officer
has also strongly appreciated my performance, albeit he has
been transferred without allowing him to complete his
normal tenure of posting.

J. That the impugned transfer order is illegal, unlawful,
without lawful authority and passed without jurisdiction,
not in the prescribed period, in violation of transfer and
posting policy, thus nullity in the eyes of law and not
tenable. '

K. That the appellanf seeks permission of this Honourable
Tribunal to rely on additional grounds at the time of
hearing of appeal.

It is, therefore,  humbly prayed that on acceptance of
this Appeal the impugned order dated 22.01.2016, may please
be set-aside and the appellant may be allowed to continue his
duties as Junior Clerk at the Agency Education Office North
Waziristan Agency. '

] Appellant
Through

/ > ]
SAJTD AMIN
Advocgt€ Peshawar.



Appeal No.

BEFORE THE KHYBER PAKHTUNKWA
SERVICE TRIBUNAL PESHAWAR

/2016 -

Gul Ahmad. Junior Clerk BPS-09 Agency Education Office
North Wazmstan Agency.

(Appellant)
VERSUS

Additional Chief Secretary FATA, FATA Secretariat, Warsak
Road Peshawar and others.

(Respondents)

Applicétiqn for the suspension of the transfer
order Dated 22.01.2016, till the decision of the
above noted Appeal

Respectfully Submitted:

. That the appellant has filed today the above noted appeal in

this Honourable Tribunal in which no date of héaring has been

fixed so far.

. That the. facts and ground mentioned in the accompanied

appea‘l may be read as integral part of this application.

. That the applicant has got a good prima facie case and there is

likelihood of it success.

That thé applicant would be exposed to great hard ship and

inconvenience in case the order is not suspended.

. That the order passed is in violation of law and posting and

transfer policy. |

That it will also‘scrvc the* inﬁérésft- of justice if the order

impugned is suspended till the final decision of the appeal.




It is, therefore, prayed that on acceptance of this application

the operation of the impugned transfer order dated 22.01.2016, may

please be suspended till the decision of the ap&/é—

Applicant
)

Through % )
o

‘SAO%/HN
Advotate, Peshawar

 AFFIDAVIT

I Gul Ahmad Jumor Clerk BPS-09 Agency
Education Office North Waziristan Agency, do
hereby solemnly affirm and declare on oath that the
“contents of the above Appeal as well as.application
are true and correct to best of my knowledge and
believe and that nothing has been kept back or

. concealed from this Honoura le




Date of
order/
proceedings

Order or other proceedings with signature of Jtt

2

o

2

21.10.2015

KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR ' T

"Service Appeal No. 1435/2013

Abdul Qadir Versus the Director of Education (FATA)
Khyber Pakhtunkhwa, Peshawar etc.

JUDGMENT

PIR BAKHSH SHAH, MEMBER.-

(Mr. Muhammad Asif  Yousfzal,

counsel ~Advocate),

Government Pleader (Mr. Ziaullah) for the -ofﬁcia_lvfﬁc'spondcnls

i Advocate) present.
E

and private respondent No. 3 with counsel. (Mr. Sajid Amin,

2. The dated

appellant is aggrieved with’ order
28.08.2013, whereby he i;as bce;i transferred from the post _ol‘
Junior Clerk in the office of Agency Education Officer. :N.W
Agency to GHS Khazan Gul Kot against Whicljvhe.' .ﬁllcd
departmental appeal on 10.10.2013, which was-reje:cted _O!.]
11.10.2013, hence the instant appeal under Section 4 of the

Khyber Pakhtunkhwa Service Tribunal Act, 1974.

is not a speaking one. The learned counsel for the appeliaﬁt

Apbellant" with |

2, The Iearned counsel for the a;ﬁpé]iant sublmillcd' that
the impugned order is factitious and bogus. He further |

submitted that order on the departmental appeal of the appellant

@ubmlltcd that the impugned order is plum.luu. therefore, the

same may be sel aside and the reliel as prayed for may be |

l
l
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[ granted 1o the appellant,

4, Learned Government Pleader du{y assisted by learned‘
counsel for private respondent No. 3 resisted thls appeal stated
that the appeal is incompetent and time barred. It was further ‘
Asubmiﬁed that the impugned order was susper.xdecf on- '
29.10.2013 where-after sufficient tirrre has passed '» and the

appellant has already completed his tenure,

5. We have heard learned counsel for the parties and
perused the record with thejr assistance. -
6. From arguments of the learned counsel for the parties

| and perusal of the record, the Tribunal camc to know that due to

patch up between the appellant and private respondent No 3

the transfel order was recalled on the same day, hence the sam'e
may be an incorrect view of the matter that the appellant was

not ‘aware of the cancellahon order. The appellant has already '

completed his tenure on the disputed place. It was not found that
the tr ansfer of: 1espondent No. 3 and appellant was the result of
any political interference or malafide. The appeal is time barred

Ihere is no merit in the appeal and the same is dismissed,

Parties are left to bear their own costs. File be consrgned to the
. !
record room. ; %’f /g/ _) -
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' y:‘?{f% OF THE AGENCY EDUCATION OFFICER NORTH WAZIRISTAN AGENCY.
OYFICE ORDER:-

In response of Appeal No:1435/2013service Tribunal & ‘*M'ﬂ"
Pakhioon Khawa Peshawar court order announced on 21.102015 and izwie
date;30.10.2015,received from * the Assistant Director (Litigation) Directorate ;,?"
Education FATA KPK Peshawar vide his letter No:1i21} dated:05.11. 2010
Mr:Gul Ahmad khan is hereby posted as Junior clerk at AEO Office NOA  vrirs
imnmediate =ffect.

Agene¥ lQlu atién fficer,

Noxth Waziristan Agenos,

Frdsi nO: G ¢ ] — S8 implimentision/ AEO/NWA dated: O/ 1)

Copy to:-

}hpx strar Service Tribunal Kl’K Pashawar thh;ufen nee to dectsion of

preal No: 143)/70]3

'h-»i_

2. The Direcior of Education FATA X PK Peshawar with reference to his MO
Quoied above. |

3. The Agency Acco unts officer NWA avBannu. =

4. MHead Master GHS Khazan Gul K ot Mami Roghd T\/,[anzar Khel for vniorm atie
please.

5. M Abdul Oader Khan J/c GH Khazan Gul Kot Mami Rogha Manzer Khe!
tor intormation please '

6. Mr. Gul Ahmad Khan J/C A E. 0 Ufﬂce NWA.

Otfice Record.

~1
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et e e b 7 [} " ot . ]
R T e Ag&n&fy”“ﬁ‘.ﬂn&:&tmn Officor

North Waziristar Agenvy.
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A’MM/);;Q,C/

j" OFF!CE OF THE AGENCY EDUCATEON OFFICER NORTH WAZIRISTAN AGf‘N oy

CHARG[: RFPORT -

Incompliance with the office order of Agency Education officer North
Wazzr:stan agency vide Endst No:_ Fo!— & 07/ImplemcntatnonlAEO/f\JWA |

dated: _o 6 / /7 J2015,I Mr:Gul Ahmad Khan e took over charge the
junior clerk post atA&Oofﬂce NWA to day on:_ b = |1~ /2015

M‘\“‘ |
GUr AD KHA!\% junior clerk

AGENCY EDUCATION OFFICE,
NORTH WAZIRISTAN AGENCY .

- Ag E uca‘tmn ofﬁre

North Waz;rfstan Agencv
iy Ll Oflgey
Rlarie 5 e oy Sgioitey
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IN THE SUPREME

“OURT_OF PAKISTAN

Abdul Qadir

© | The Director Education (F ATA)
- KPK, Peshawar and others. ™ .

Court appealed from

Counsel fo? the Appellant

(APPELLATI:‘- JURISDICTION)

o

C.P.L.A.No. of 2015

VERSUS

(Petitioner)

. CReSQondents)

KPK Service Tribunal, Pesh:

Mp. Ghulam Nabi Khan, ASC .

Mehmood Ahmad Sheikh, AOR

Counsel for the respondents . :-

L, -l
R T R I ek DR B
i Vo T Sl A

" INDEX
,:‘j : Sf.No. Descripiion of doé:air,zents. Dates Pages
- [T [ Concise Statement. 06-11-2015 | 4-B
7 [Memoorcria 06-11-2015 |15
| ' 13 Judgment of Service Tribunal . 21.10.2015 | 6-8
i [T T Grouwnds ofappeal” 24102013 |93
5. Parawise comments ' | ‘ 14-16
% Written reply of respordent No3 ™| 23-032075 11775
07 Rejoinder 22-11-2013 | 20-21
5 . I3 Transfer Order 28-08-2013 | 22
) Charge Report 28-08-2013 |23
4€ 10. Attendance Registc(i . 24-25
S 11, Cancellation of transfer order 28-08-2013 |26
12 |Copyofletter 130:092013 | 27
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| 'J 3. Departmental Aappeql . 10-10-2013
’ 14. Posting/Transfer pofic;-: 15-02-2003 | 29-32
15 | Copy of application 16-01-2014 | 33
. |16 Extract from Dispatch; :gister 34-38
II‘: 17. Arbitrator opinion ', ; 28-08-2013 | 39
U (18| Copy of appeal 28-08-2013 |40
19| Copy of letier : 07-09-2013 | 41
20. | Extract from Az‘tendar;ég: register | 42-50‘
(217 [Copyofletter 11102013 |51
22, l Order sheets | { ) jé~53
23. Stay application ‘ 06-11-2013 54-55
; ) 24, Affidavit of Facts. 06-11-2015 | 56=57
25, Affidavit of Service 06-11-2015 | 58
| ‘1 26. | Copy of nofice in origini 06-11-2015 |35

Certified that tae j:aper book has been prepared in

~accordance with the rules of the Supreme Court and all the

documents necessary for di-2 appreciation of the case have been
included in it.

. (MBHMOOD AHMAD SHEIKH)
| ADVOCATE-ON-RECORD

—
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IN THE SUPREME COURT OF PAKISTAN
(APPELLAT JU RISDICTION)

L TR

CP.L.ANO.

Abdul Qadir
VERSUS

"f‘:‘he Director Education (EATA)
KPK, Peshawar and others

2015

o [_’etitibner)

(Respdndenfs)

CONCISE STATEMENT

I. | Subject matter and thé law.

Service matter

IT | Which side has filed this petiiion,

Petitioner / Plaintiff

111 | Court / forums

a) filing
b) dicision

results.

Who filed it and with what

1 .
Khyber Pakhtunkhwa
Service Tribunal,
Peshawar,

a) 24-10-2013
b) 21.10.2015

Appeal  filed by the

petitioner was dismissed,

IV. | Point noted in the impugned
| Judgment. L

Treatment of the point noted in the
impugned judgment and pages

The learned counsel for the
appellant submitted :hat the
impugned order is factitious
and  bogus. He: further
submitted that order. on the
departmental appeal -of the
appellant is not a speaking one.
The learned counsel 'for the
appellant submitted that the
impugned order is premature
therefore, the same may be set
aside and the relief &5 prayed
for may be granted ‘to the
appellant. o

-~

From arguments of the leanred
counsel for the parties and perusal
of the record, the Tribunal came to
know that due to patch up between
the  appellant and  private
respondent No.3, the transfer order
was recalled on the same day,

hence the same may be an incorrect-

view of the matter that the
appellant was not aware of the
cancellation order. The appellant
has already completed his tenure on
the disputed place. It was not found
that the transfer of respondent No.3
and appellant was the result of any
political interference or malafide..

-| The appeal is time barred. There is

no merit in the appeal and the same
is dismissed. Parties are left to bear
their own costs. File be consigned
to the record room.

B e A A ———
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Case / law Ruling involved .1 the points
For :

. Constitution of Pakistan,1973

2. - Service Law ‘ ‘

Against

.Certified that I have myself
correct.

prepared this point noted index and found

‘ (MEHMOOD AHMAD SHEIKH)
ADVOCATE-ON-RECORD
S
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IN THE SUPREME :OURT OF PAKISTAN

(APPELLAT} JURISDICTION)

of 2015

Mr. Abdul Qadir, A
J/Clerk, Office of the Agency
Education Officer, - North

Waziristan Agency. v vee e (Petitioner) -

VERSUS. -+

The Director of Educa xon (FATA),
KPK, Peshawar. :

The Agency Education ( fficer, North
Waziristan Agency, GVW/ '

Mr. Gul Ahmad, J/C{erk FHS Khazan

Gul Kot, NWA. (Re&pondenfs)

CIVIL PETITION FOR LEAVE TO APPEAL
UNDER ARTK"? E 212 (3 OF THE
CONSTITUTION  OF  THE  ISLAMIC
REPUBLIC OF, j'AKISTAN, 1973, AGAINST
THE IMPUGNED JUDGMENT AND ORDER
Of THE KHYBER  »AKHTUNKHWA SERVICE
TRIBUNAL, PESI{AWAR DATED 21.10.2015
PASSED IN APPE. (L NO.1435 OF 2013,

-

Respectfully Sheweth;» .-'
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FINAL CAUSE LIST 3 of 2016

and C.P.3559/2015
(Election Matters / Challenge

- Page 32 of 57 ~

Mehr Allah Wasaya Sumra v. Appéllate

Authority/Additional District Judge,

Mr. Mahmood A. Sheikh, AOR
Syed Asghar Hussain, ASC’

{BENCH®. I.\/:ﬁ .

Thursday, 21-Jan-2016

_ (Ibd)

of Nomination Papers) Layyah & others Syed Nayyer Hussain Bokhari, ASC
. A.G. Punjab ‘
. DAG,
R - Notice. . ‘
Mr. Tariq Aziz, AOR ) Rwp)
~ Mr. Mubeen Uddin Qazi, ASC {Lhr)

13 C.P.3802/2015 Agha Faisal v. The Federation of Pakistan. Syed Rifaqat Hussain Shah, AOR (Rwp)
(NAB/Ehtesab Cases / Bail) thr. its Secretat"‘y M/o Interior, Islamabad Mr. Kamran Murtaza, ASC {Qta)
(21.01.2016) & anothekr. ‘ Prosccutor General NAB

and C.P.4/2016 Ahmad P.;a"than v. Federation of Pakistan * Syed Rifaqat Hussain Shah, AOR {Rwp)
(NAB/Ehtesab Cases / Bail) thr. its Féfd_eral Secrctary M/o Interior, : Mr. Tariqg Mahmood, Sr. ASC (Qta)
Islamaba:?i & another i
iy
CExidayc22-30n-2016 e, ;

1 C.ML.A.48/2015 in Ghulam Rasool v. Government of Pakistan, Mr. M. S. Khattak, AOR {Rwp)
C.r.2124/2013 thr. Secretary Establishment Division, - Mr. Abdul Rahim Bhatti, ASC (Rwp)
(Service Laws Matters / Islamabad & others Attorney General for Pakistan~
Promotion) o : . Deputy Attorney General
(Report R - Notice ’

(C.0) Secretary Establishment Division
Secretary Law & Justice & Human
Rights
Mr. Tariq Aziz, AOR {Rwp)
" Mr. Khurram Mumtaz Hashmi, ASC™  (Ibd)
;md' C.M.A.1482/2015 Report from Secretary, Establishment .
(Miscelleneous Matters) Division, Islamabad ) '
and Crl.O.P.106/2013 in Syed Mehmood Akhtar Naqvi v. Mian P - In Person
Const.P.33/2013 Nawaz Sharif, Prime Minister of Pakistan Attorney General for Pakistan )
(Contempt of Court Mur. Mir Aurang Zaib, AOR {Qta)
Matters/Disobedience of Court - Malik Qamar Afzal, ASC (Rwp)
Orders) -
(D.B.} . . .
and Crl.O.P.60/2015 A [Pakistan Airline Pilot Association thr. Mr. Ahmed Nawaz Chaudhry, AOR
(Contempt of Court Matters / General Secretary v. Mian Muhammad .Mr. Muhammad Ilyas Siddiqui, ASC (Rwp)
Disobedience of Court Orders) - Nawaz Sharif & another -Mr. Tariq Aziz, AOR (Rwp)
(S.J.) Mr. Muhammad Makhdoom Ali (Kch)
Khan, Sr. ASC )

2 C.M.A.3764/2015 in Muhammad Qasim v. Subedar Muhammad - Syed Rifaqat Hussain Shah, AOR (Rwp)
C.A.406/2004 Fazil Mr. Muhammad Amir Butt, ASC (Lhr)
(Application under section R - Notice
12(2), CPC) Mr. Ahmed Nawaz Chaudhry, AOR
(S.J.) Ch: Afrasiab Khan, ASC {Rwp)

3 C.M.Appeal.97/2010 in Dr. Muhammad Aslam Khaki v. ‘ ‘A -'In Person
Const.P.Nil/2010 Federation of Pakistan, etc Attorney General for Pakistan
(Misc. Appeal Against the
order of The Registrar)

4 C.P.3271/2015 Muhammad Afras v. Inspector General of * Mir Adam Khan, AGR (Pesh)
(Service Laws Matters / Police, Islamabad & another Rai Muhammad Nawaz Khan' . (Ibd)
Promotion) Kharal, ASC :

5 C.P.3274/2015 Muhammad Ramzan & others v. "Mr. Arshad Ali Ch, AOR
(Suit for Possession / Through * Muhammad Yousaf & others
Partition)

6 C.P.3284/2015 ' Muhammad Miskeen Bhatti & others v. : Syed Rifaqat Hussain Shah, AOR {Rwp)
(Declaratory Suit Matters / Haji Manzoor Hussain & others ’ Sh. Iftikhar Ahmad, ASC

Vi £ ¢/ Others) :

7 C.P.3288/2015 Water and Power, Dc'velopmem Authority- Mr. Tariq Aziz, AOR (Rwp)

thr. its Chairman, Lahore & others v.
Naeem Akhtar

Mian Shafaqat Jan, ASC

R -1In Person

(Service Laws Matters /-
Promotion)




(70}

2

O =) N - v
Rt hl,. ) B - .
+ [ R e

— -y N -
b = : G .
..u [} e, .r.J N AN e
e 3 & & " I

—~
L[
ti

i}

i

norable
£ V\Q_V

W
A

IR

e
L

GLIer

1

[ L) tit

.

Y

¥,

Ti¢

Z

~ 4

Hals

fN 4

]

it

i

ourt

..

A0

4
H

.
1o

donot




FINAL CAUSE LIST 3 of 2016

Page 33 of 57

BENCH - 1V

Friday, 22-Jan-2016

. 8 C.P.3335/2015 Chaudhry Khalid Hussain & another v. Mr. Ahmed Nawaz Chaudhry, AOR
(Election Matters / of Bar Pakistan Bar Council thr. its Vice Mr. Taufiq Asif, ASC (Rwp)
- . Council) Chairman & others :
’ /9 C.P.3341/2015 _ Abdul Qadir v. The Director of Education Mr. Mahmood A. Sheikh, AOR
i\ (Service Laws Matters / (FATA), KPK, Peshawar & others e Mr. Ghulam Nabi Khan, ASC
~ Transfer) ) Mr. M. S. Khattak, AOR (Rwp)
' Mr. Ijaz Anwar, ASC (Pesh)

10 C.P.3345/2015
(Guardian and Ward /

Mst. Humaira Amjad & another v, Faisal
Mahmood & others

Mr. Ahmed Nawaz Chaudhry, AOR
Raja Muhammad Idrees, ASC

Custody of Minor)
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Aninsg N2

DIRECTORAT
FATA SECRETARIAT

WaRSaK ROAD PESHAWAR PervisTan
l'll:AD‘P1-‘92lDl66. Fax- 0%1-921021¢

E OF EDUCATION

i

"TRANSFER / ADJUSTMENT ORDER

The following Junior Clerks of A

gency Education Office / Schéols are

hereby transferred in their own pay and scale with immediate effect due to, negligence in
their assigned duties and frequent complaints in respect of S.No:1 :

S# | Name of Official with

Note: - 1. Charge report should be submitted to all éoncern'ed.

2. TA/ DA etc: is not allowed.

Endst: No. i E ‘g"’- 77

Copy to the:-

uawNa

Officials concerned.

Adjusted at ' ¢ Remarks
Designation/Station. SR
1. | Mr. Gul Ahmad Junior Clerk, GHS Miranshah Village V.S No.2
Agency Education Office North North Waziristan Agency. *
Waziristan Agency. : -
2 i Mr.inammullah GHS Miranshah - Agency Education Office V.SNo.1 = -
'h_ﬁﬁﬂﬁr@ﬁhwa@$@ﬂﬂgmggu“NWWMEEM§§um9ExMWWMW_M_“m_MJ

" Director Education FATA _

Agency Education Officer North Waziristan Agency.
Agency Accounts Officer North Waziristan Agency.
-Head Master GHS Miran Shah Village North Waziristan Ag
PA to Director Education FATA. . I

i[ﬁm;Q:@LJmm

ire

ctor (F&A)

S ——

,

}
4

k.
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To,

The Worthy Sceretary,
Social Sector, FATA Secretariat,
Peshawar.

Subject:  Deparimental Appeal against the office order dated
22.01.2016, whereby the undersigned has been
transferred from the office of the Agency Education
Officer NWA to the Government High School
Miranshah Village North Waziristan Agency and one
Inamullah Junior Clerk has been posted viee the
undersigned .

Praver in Departmental Appeal;

On acceptance of this Departmental Appeal the
impugned order dated 22.01.2016, may please be set-
aside and I may be allowed to continue my duties at
the office of the Agency Education Officer North
Waziristan Agency.

Respectfully Submitted:

1. That the undersigned was initially appointed as Junior Clerk
BPS-§9. Ever since my appointment I remained Posted at
different stations as and when directed/posted.

2. That while posted as junior clerk at the office of the Agency
Education Officer North Waziristan (hereinafter to be referred
as NWA), the undersigned was transferred from the said post
and one Abdul Qadir was posted vice the appellant on

"-28.08.2013, however said order was cancelled on my appeal
by the AEO on the same date i.e, 28.08.2013.

3. That the said cancellation order was then challenged by the
said Abdul Qadir in Appeal before the Honorable Service
Tribunal. Initially the said order was suspended by the
Honorable Service Tribunal and 1 was directed to perform my
duties at GHS Khazan Gul Kot NWA. .

4. That vide order. and judgment 21.10.2015 the Honorable
Service Tribunal dismissed the appeal of the said Abdul Qadir
and in accordance with the Judgment of the Honorable Service
Tribunal dated 21.10.2015, the undersigned was transferred
and posted as junior clerk at the office of the AEO NWA. In
compliance of the order I duly submitted my arrival report and
started performing my duties.




W

= T e o e e

. That it is pertinent to mention here that the judgment of the

Honorable Service Tribunal dated 21.10.2015 was also
challenged before the Honorable Supreme Court of Pakistan in
CPLA by the said Abdul Qaadir, however the CPLA was also
dismissed on 22.01.2016 by the Honorable Supreme Court.
Thus the decision/ judgment of the Honorable Service
Tribunal dated 21.10.2015 attained finality.

. That having hardly served for about two months, the

undersigned has again been transferred from the office of post
of transferred from the Agency Education Office to
Government High School Miranshah allegedly on the ground
of negligence in duties assigned vide order dated 22.01.2016
e, on the same date on which the CPLA against the
Honorable Tribunal Judgment was dismissed. It is pertinent to
mention here that one Mr. Inamullah has been posted vice the
undersigned. '

That the impugned transfer order dated 22.01.2016 is illegal,
unlawful, against the rules, premature and malafide inter alia
on the following grounds:

GROUNDS OF DEPARTMENTAL APPEAL:

A. That the undersigned has not been treated in accordance
with law, hence my rights secured and guaranteed under
the Law are badly violated. :

B. That having hardly served for about two months, the
undersigned has again been transferred from the office of
Agency Education Office to Government High School
Miran Shah vide order dated 22.01.2016 and have not yet

. completed my normal tenure of posting, thus the transfer

“order is illegal and unlawful, moreover the same is in
violation of posting and transfer policy of the Provincial
Government and also against the Judgments of the Superior
Courts.

C. That the impugned is also passed in violation of the
Judgment of the Service Tribunal (upheld by the Supreme
Court of Pakistan), pursuant to which the undersigned was
posted at the office of AEO NWA, thus the impugned order
so issued tantamount to the contempt of court.

D. That even otherwise it is also not in the interest the
Department to make rolling stone its employees, on the one
hand the working of the department is disturbed, while on
the other hand the employee is humiliated and his family
life is disturbed.




- E. That though it has been alleged in the impugned order that
the undersigned has been transferred due to negligence in
the duties assigned, however I have never been served with
any charge sheet, show cause or any explanation regarding
the alleged negligence. Moreover I have never shown any
negligence in performance of my duties the charge so
leveled is incorrect in seems to be based on malafide
intention so as to justify the impugned transfer order.

, F. That even otherwise the immediate officer who is the best
Judge of the performance of a subordinate official has
never forwarded any complaint against the appeilant nor
has he been consulted before the issuance of my transfer
order on administrative ground. :

G. That in-fact there exist no exigencies of service nor can the
order of transfer be termed as in the public interest rather
the same has been issued in violation of the transfer and
posting policy and in ban period.

H. That during my posting at office of the AEO NWA, my
performance remained commendable and there was no
complaint whatsoever regarding my performance,
moreover my Iimmediate officer has also strongly
appreciated my performance, albeit I have been transferred

~ without allowing me to complete my normal tenu1e of
. yposting. -

I. That the impugned transfer order is illegal, unlawful,
without lawful authority and passed without jurisdiction,
not in the prescribed period, in violation of transfer and
posting policy, thus nullity in the eyes of law and not
tenable.

It is, therefore, humbly prayed that On acceptance of
this Departmental Appeal the impugned order dated
22.01.2016, may please be set-aside and I may be allowed to
continue my duties at the Agency Education Office NWA.

Yours obediently

GEL"AHMAD.

Junior Clerk BPS-¢#¢
Agency Education Office
North Waziristan Agency.

Dated: 2.7 /01/2016
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GOVERNMENT OF NWFP
ESTABLISHMENT & ADMINISTRATION
DEPARTMENT 7
(Regulation Wing) =~/

POSTING / TRANSFER POLICY OF THE PROVINCIAL GOVERNMENT.

@ Al the posting/transfers shall be - strictly m public interest and shall not be

abused/misused to victimize the Government servants

1) All Government servants are p'rohibited to cxert political, Administrative or any other

pressures upon the posting/transfer authorities for seeking posing/transfers of their
choice and against the public interest.

Hi) All contract Government employecs appointed against specific posts, can not be.
posted against any other post.

ﬁ) The normal tenure of posting shail be three years subject to the condition that for the

- ofticers/officials posted in unattractive areas the tenure shall be two years and for the
hard arcas the tenure shall be one year. The unattractive and hard areas will be
notified by the Government, : '

VoY }

vi) While making postings/transfer from settled areas to FATA and vice-versa, specific

approval of Governor, NWFP needs to be obtained

“While making postings/transfers of officérs/officials up to BS-17, from settled
areas to FATA and vice-versa approval of the Chief Secretary NWFP needs to
be obtained. Whereas, in case of posting/transfer of officers in BS-18 and above,

from settled areas to FATA and vice versa, specific approval of the Governor
NWFEP shall be obtained.

vi(a) All Officers/officials selected against Zone-I/FATA quota in the Provincial
Services should compulsorily serve in FATA for atleast cighteen months in each
grade. This should start from senior most scales/grades downwards in each
seale/grade of cach cadre. 3

vii)  Ofticers may be posted on executive/administrative posts in the Districts of their .
domicile except District Coordination Officers (D.C.Os) and DPOs/Superintendent of -
Police (SP). Similarly Deputy Superintendent of Police (DSP) shall not be posted at a
place where the Police Station (Thaana) of his‘%_rea[;csigicngq is situated.

vii)  No posting/transfers of the officer’s/officials on’ detailment'basis shall be made.

1X) Regarding the posting of husband/wife, both in Provincigl services, efforts where

' possible would be made to post such persons at one station subject 10 the public
mterest. : : .

: ' . . 0 .. . s - .

X) All the posting/transferring authoritics may facilitate the posting/transfer of the

unmarried female government Scrvants at the station of the residence of their parents,

Iy
‘u

o
PR
' ;ﬂ’“«

-
fo, ™

relaxation of ban deleted vide letier No: SOR-VI (E&AD) 1-4/2008/Vol-VI, dated 3-6-2008.
Conscquently authorities competent under the NWFP Government. Rules of Business, 1985,
District Government Rules of Business 2001, Posting/Transfer Policy and other rules for the time
being in force, allowed to make posting/transfer subject to observance of the policy and rules. o
Added vide Urdu circular letter No. SOR-VI(E&AD)1-4/2003, dated 21-09-2004

L | - 2
Para-1{v) regarding months of March and July for. posting/transfer and authorities for \@;

>
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xin)

Officers/officials except DCOs and DPOs/SPs who are due to retire within one year
may be posted on their option on posts i the Districts of their domicile and be
allowed to serve there till the retirement S

'DCOs and DPOs who are due to retire in the near future may also be posted in
the District of their domicile subject to tlie condition that such posting would be
against non-administrative posts of equivalent scales;

In terms of Rule-17(1) and (2) read with Schedule-IIT of the NWFP Govemnmment
Rules of Business 1983, transfer of officers shown in column 1 of the following table .
shall be made by the authorities shown against each officer in column2 thereof:

Outside the Sccretariat |

Otticers of the all Pakistan Unified Chicef Secretary in consultation with |,
Group i.e. DMG, PSP including Provincial | Establishment . Department and
Police Officers in BPS-18 and above. Department concerned with
the approval of the Chief Minister.

i

L

2

Other ofticers in BPS-17and above to be
posted against scheduled posts, or posts 4 .
normally held by the APUG, PCS(EG) and -do-
PCS(SG). : _

(093

Heads of Attached Departments and other
Officers in B-19 & above in all the |
Departments. ' o sdo-

In the Secretariat

-]

Sccretaries Chief Secretary with the approval of
the Chief Minister.

tJ

Other Officers of and above the rank
of Section Ofticers: )
1) Within the Same Department

Secretary of the Department
concerned.

b} Within the Secretariat from onc Chief secretary/Secretary
Department to another. o Establishment.

Othicials up to the rank of Superintendent:

a) Within the same Department - )
D Secrctary  of - the Department

concerned. '

b) To and from an Attached Department '

Secretary of the Dept in consultation

with Head of Attached Department

. , concerned. . . .

¢)Within the Secretariat from one’ -

Department to another .

Se;::rcfary (Estabiiéhment)

Xiin)

, _

While considering posting/ transfer proposals all -fhe concerned authorities shall keep
in mind the following; g :

a) * To ensure the posting of proper persons on proper posts, the Performance

Evaluation Report/annual confidential reports, past and present record of

service, perfonnanc}c on ‘post held presently and in the past and general
reputation with focus on the inteprity of the concemed officers/officials be
considered, ? , '

b)  Tenure on present, post shall also be taken into consideration and the

) &g

TN A

posting/transfers shz;ll be i.n the best publicA interest. . A‘T;"‘:"%" %:: % §

' Added vide Urdu circular letter No: sol{-VI (E&ADY 1-4/2005, dated 9-9-2005.

=

£



Posting — Transfer Policy — updated till 10 Jan, 2009

xiv)  Government servants including District Govt. employees fecling aggrieved due to the
orders of posting/transfer authorities may seek remedy from the next higher authority
¢ the appointing authority as the case may be through an appeal to be submitted
within seven days of the receipt of such orders. Such appeal shall be disposed of
within fifteen days. The option of appeal against posting/ transfer orders could be
exercised only in the following cases.

i}  Pre-mature posing/transfer or posting transfer in violation of the provisions -
of this policy. -

ii)  Serious and grave personal (humanitarian) grounds.

{

2. To streamline the postings/transfers in the District Government and to remove
any irritantconfusions in this regard the provision of Rule 25 of the North West Frontier
Province District Government Rules of Business 2001 read with schedule ~ IV thercof is
referred. As per schedule-IV the posting/transferring authorities for the officers/officials

shown against cach are as under:-

B. No. | Officers Authority J
Pl Posting of District Coordination Officer and Provincial Government.
‘ Executive District Officer in a District.
‘T Posting of District Police Officer. Provincial Government
3, | Other Officers in BPS-17 and above posted in the | Provincial Government
| District.

3. Official in BPS-16 and below . Exccutive District Officer in

i ’ consultation  with  District
Coordination Officer.

3. As per Rule 25(2) of the Rulecs mentioned above the District Coordination
Department shall consult the Government if it is proposcd to:

a) Transfer the holder of a tenurc post before the completion of his
tenure of extend the period ofthis tenure.
b) Require an officer to hold charge of more than one post for a period

excecding nwo months.

4 1 am further directed to request that the above noted policy may be strictly observed
/implemented.

Illlll.llllIIllIllIIIIIIIIlll‘ll.l‘llII.I!I.I‘lI.Ill'lllIlllll.lllllllIIIl

2

All concerned are requested to ensure that tenures of the concerned officers/officials
arc invariably mentioned in summarics submitted to the Competent Authorities for

Posting/Transfer. : :
gurhority: Latier No: SOR-VI/E&AD/1-4/2003 dated 24-6-2003).

Ill.ll_l.Ill.l..lll.l"-IIIll/;'.I.II.II"II"II'II.-I.II_I.‘II'I&I'I.II.‘II

It has been decided by the Provincial Government that posting/transfer orders of all
the officers up to, BS-19 except Heads of Attached Departments ijrespective of grades will be
notified by the concerned Administrative Departments with prior approval of the Competent
Authority obtained on the Summary. The Notifications/orders should be issued as per
specimen given below for guidance. ' E '» "

Al posting/ransfer orders of BS-20 and above and Heads of Attached
Departments (HAD) shall be issued by the Establigh'mem Department and the Administrative
Departments shall send approved  Summarics to L&A Department  for issuance of

Notilica&ion%. p{“{“‘it‘: (Wu"ﬁ'
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R OF ATTORNEY |

-—p }FOI‘

POW

. S e s 3 Plaintifl
, ‘ }Appellant

}Petitioner
}Complainant

VERSUS __
M &/W/ }Defendant
—< -
, }Respondent
_ C”'Zj\ﬁ J-/gx }Accused

Apptal/Revision/Suit/ Application/Petition/Case No. of
‘ Fixed for

I/We, the undersigned, do hereby nominate and appoint

SAJID AMIN ADVOCATE, HIGH COURT |

my true and lawful attorney, for me
in my same and on my behalf to appear at to appear, plead, act and
answer in the above Court or any Court to which the business is transferred in the above
matter and is agreed to sign and file petitions. An appeal, statements, accounts, exhibits.
Compromises or other documents whatsoever, in connection with the said matter or any
matter arising there from and also to apply for and receive all documents or copies of
documents, depositions etc, and to apply for and issue summons and other writs or sub-
pocna and to apply for and get issued and arrest, attachment or other executions, warrants
or order and to conduct any proceeding that may arise there out; and to apply for and
receive payment of any or all sums or submit for the above matter to arbitration, and to
employee any other Legal Practitioner authorizing him to exercise the power and
authorizes hereby conferred on the Advocate wherever he may think fit to do so, any other

lawyer may be appointed by my said counsel to conduct the case who shall have the same 7
powers. A _ h

AND to all acts legally necessary to manage and conduct the said case in all
respects, whether herein specified or not, as may be proper and expedient.

AND I/we hereby agree to ratify and confirm all lawful acts done on my/our behalf ‘
under or by virtue of this power or of the usual practice in such matter.

PROVIDED always, that I/we undertake at time of calling of the case by the
Court/my authorized agent shall inform the Advocate and make him appear in Court, if the
case may be dismissed in default, if it be proceeded ex-parte the said counsel shall not be
held responsible for the same. All costs awarded in favour shall be the right of the counsel .
or his nominee, and if awarded against sha}l be payable by me/us

IN WITNESS whereof I/we have hereto signed at .
the dayto__ the year
Executant/Executants : / / /
Accepled subject to the terms regarding fee N

vocate High Cou:t

ADVOCATES, LEGAL ADVISORS, SERVICE & LABOUR LAW CONSULTANT
FR-3 &4, Fourth Floor, Bilour Plaza, Saddar Road, Peshawar Cantt
Ph.091.5272154 Mobile-0333-4584986
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BEFORE THE KHYBER PUKHTUNKHWA SERVICE TRIBUNAL PESHAWAR
Appeal No: 489/2016

Gul Ahmad Junior Clerk

.............................. e Appeliant.
 VERSUS

. Additional Chief Secretary FATA Secretariat Warsak Road Peshawar.

1 .
2. The Secretary, Social Sector FATA, FATA Secretariat Warsak Road Peshawar.
3.
4.

Director Education FATA FATA Secretariat, Warsak Road Peshawar.
Agency Educatlon Officer North Waziristan Agency ................... Respondents.

Para-wnse comments on behalf of respondent No: 3 & 4.
Resgectwely Sheweth:
Prelimina[y' Objection

os woN s

That the appellant h,as:'got no cause of action to file the instant appeal.

That the appellant has not come to this Honourable Tribunal with clean hands.
That the appellant has concealed material facts from this Honourable Tribunal.
That the appellant is estopped by his own conduct to bring the present appeal.
. That the appeal is bad due to mis-joinder and non-joinder of necessary parties.

On Facts

1.

No .comments. However postlng transfer of Government Servants is mandate of
the competent authority.

2. No comments. Subject to record.

- 3.

Correct. The respondents honored the judgment of the Honorable Court in letter
and spirit.

. No comments.

Correct to the extent that the appellant honored the judgment of honorable Court -

but the respondents were not satisfied from the performance of the appellant.

. No comments. ‘ _
. Correct to the extent that the appellant was transferred due to h|s negllgence in
duties assigned and a public servant is bound to obey the orders passed in the.-"=

interest of Public Service by the Competent Authority.

.-No comments. Subject to record.

Incorrect. Transfer of a Government servant is mandatory and the appellant is

- bound to serve the Department in the place of posting in the public interest, with

no malafide intentions on behalf of the respondents being legal and under the
rules.

Grounds:

- A

Incorrect. No right of the appellant has been violated and the respondents acted
under the vested rights to_ transfer the appellant due to his own
conduct/negligence in duty and bad performance.

. The transfer of appellant is subject to bad performance and tentamounts him for
transfer and disciplinary action. '




. Incorrect. The respondents have to take action to sustain law and order and for

smooth running of the office in interest of public service.

. Incorrect. The officials are bound to take keen interest in performing hisr official

duties and negligence in duty cannot be forgiven in the interest of public service
being user of the public exchequer.

. Incorrect. No malafide intentions on behalf of the respondenfs, by taking action or
transfer of the official in the public interest for smooth running of the official
‘business.

L& V. Accordlng to judgment of Honorable Supreme Court of Pakistan

“Each and every case has its own merit”.

. No comments. Pertalns to record.

. Incorrect. No action has been taken by the respondent which is against the rules

and no order has been passed by the Competent Authority in violation of rules.
No comments. Pertains to record.

. Incorrect. Transfer order has been issued by the Competent Authority in
- accordance with law and rules in the interest of public service.

. Respondents are also seek permission to advance other grounds at the time of

argument.

In light of the above f?cts? it is hﬁmbly requested to please dismiss the éppeal

having no legal grounds with cost.

"~ Respondent NO. 3 - - #¢7 Director Education FATA

Peshawar.
'
Respondent NO. 4" ) Agency Education Officer

F i North Waziristan Agency.




¢

AFFIDAVIT

We the above respondents do hereby declare and affirm that the above

" comments are true and correct to the best of our Knowledge and belief and nothing has

been concealed from this Honorable Tribunal.

-

Respondent NO. 3 - | o Director Education FATA
: FO" Peshawar.

L}

Respondent NO. 4 . Agency' Education Officer
' F// North Waziristan Agency.




BEFORE THE KHYBER PAKHTUNKHWA
" SERVICE TRIBUNAL PESHAWAR

In the matter of
Appeal No. 489/2016

Gul Ahmad. Junior Clerk BPS- 09 Agency Education Office
North Waziristan Agency. _ (Appellant)

VERSUS

Additional Chief Secretary FATA, FATA Secretariat, Warsak
~ Road Peshawar and others. (Respondents)

| REJOINDER ON BEHALF OF THE APPELLANT |

Respectfully submitted:
ON PRELIMINARY OBJECTIONS A
. Contents incorrect and misleading; the appellant has illegally been
transferred hence he has got the necessary cause action and locus standi
to file the instant appeal.

2. Contents incorrect and misleading, the appellant has come to the court
with clean hands.

3: Contents incorrect and misleading, all necessary facts are brought
before this Honourable Tribunal and nothing has been concealed.

4. Contents incorrect and misleading no rule of estopple is applicable in
the instant case. '

5. Contents incorrect and misleading, all parties necessary for the disposal
of the appeal are arrayed in the instant appeal.

ON-FACTS , ‘
‘1. Contents nccd no commients, however contents of paral of the appeal
are rue and correct. Moreover posting and transfer of a civil servant
being term and condition of service is governed by the Civil Servant
Act. When the ordinary tenure for a posting has been specified in the
law or rules made there under; such tenure must be respected and
cannot be varied, except for compelling reasons.

2. Contents need no reply, however contents of Para 2 of the appeal are
~ true and correct.




3. Contents being admitted hence ﬁ'eed no reply.

4. Contents need no reply, however contents of Para 4 of the appeal are
~ true and correct.

5. Contents of Para 5 of the appeal is correct, the reply submitted to the
Para being partially admitted hence to the extent of admission needs no
comments, however the contention of the respondents regarding the
performance of the appellant is incorrect and misleading and without
any proof.

6. Contents need no reply, however contents of Para 6 of the appeal are
true and correct.

7. Contents of Para 7 of the appeal are correct, the reply submitted to the
Para is incorrect false and misleading and without any proof. The
appellant duly performed his duties as assigned and never obeyed the
lawful orders of the competent Authority.

8. Contents need no reply, however contents of Para 8 of the appeal are
true and correct.

9. Contents of Para 9 of the appeal are correct, the reply submitted to the
para is incorrect and misleading.

GROUNDS ‘
The Grounds (A to K) taken in the memo of appeal are legal and will
‘be substantiated at the time of arguments.

It is therefore humbly pray.
please be accepted as prayed Ol rvene

d that the appeal of the appellant may

////

/ Appellant
i~

O, .

/ Advocate, Peshawar

I do, hereby solemnly affirm and declare on oath that the contents of the
above rejoinder as well as titled appeal are true and correct and nothing has
been kept back or concealed from this Honouralbe Trzbunal

Deponent




.
b U
A /

VAKALAT NAMA

NO. 489 /2016 .

IN THE COURT OF _<Zc 4an e “fhw (fe&ﬂ\aum}u
éiu—p Mmed a (Appellant)

(Petitioner)
(Plaintiff)

VERSUS

AcS FA7p elo (Respondent)
' (Defendant)

: I/\yé, GMJ A e o (@?»F)eécawz})

Do hereby appoint and constitute M. Asif Yousafzai, Advocate Supreme Court
Peshawar, to appear, plead, act, compromise, withdraw or refer to arbitration for
me/us as my/our Counsel/Advocate in the above noted matter, without any liability for
his default and with the authority to engage/appoint any other Advocate/Counsel on
my/our costs.

I/We authorize the said Advocate to deposit, withdraw and receive on my/our behalf all
, ‘ sums and amounts payable or deposited on my/our account in the above noted matter.
; ' The Advocate/Counsel is also at liberty to leave my/our case at any stage of the
; ' proceedings, if his any fee left unpaid or is outstanding against me/us.

“

J

Dated 22 . /1 _[20/6 . &/ /

(ZAENT)

| ACCEPTED

M. ASIF YOUSAFZAI
Advocate Supreme Court
Peshawar.

Taimu Khan Syed Nauman Ali Bukhari
~ Advocate | Advocate

OFFICE:

Room # FR-8, 4" Floor,
Bilour Plaza, Peshawar,
Cantt: Peshawar

Cell: (0333-9103240)
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