Learned counsel for the appellant present. Heard.

The appellant has filed the present -service appeal against tht

deduction of conveyance. allowance of the government selvmt/teachu‘

-workmg in school/college during vacations period.

Learned counsel for the appellant stated at the bar that identical nature

: _Sérvice Appeal No.1452/2019 has:already been disposed of by this Tribunal

vide order dated 11.11.2019. Learned counsel for the appellant stressed that

being an identical nature case, the present service appeal may also be

d:bpowd of in terms of the said order dated 11.11. 7019 passed in belvrcc

/\p heal No | 457/70 19.

Order dated [1.11.2019 of this Tribunal passed in Sérvice Appeal
No.1452/2019 pgi‘us‘ed.'Judgment dated 03.12.2018 passed by learned
Federal Service -Tribunal in Appeal No.l888(R)CS/2016 and judgment
dated -01.10.2019 of the Hon'ble Peshawar High Court Peshawar in Writ
Petition No.3162-P/2019 referred to in the order dated 11.11.2019 in
Service Appeal No.1452/2019, also gone through and plea taken by the
learned counsel for the appellant is found genuine. Consequently the instant
service app'cal_is also disposed of in terms ot order dated 11.11.2019 passed
in Service Appeal No.1452/2019, with the observation that the judgment of
Hon'ble Peshawar High Court passed in writ petitions including Writ
Petition 3162-P/2019 shall be honored and implemented by the 1'esp(§_1_}gfents

within shortest possible time.

this may also be observed that perusal of the Judgment of Federal
Service Tribunal i_n"Appeal No.1888(R) CS/2016 reflects that in an’'identical
hature case, the Federal Service Tribunal has held that the conveyance
allowance is payable to the appellants w.e.f the vacations of the year when

the departmental appeal/representation was filed by the appellants.

i~

File be consigned to the record room.

\\ -
NS
(Muhammad Hamid Mughal)
Member (J)

Announced.
C13.02.2020

.




" Form- A

; FORM OF ORDER SHEET B
! ~ 0 . courtof S

l”i o | : . Case No.__ - f;l/oa? - /2019

5 " . [ S.No. | Date of order Order-or other proceedings with signature of judge or Magistrate

Proceedings

1 2 3
' i1 ©20.12.2019 The present appeal submitted today by Mr. Noor
; Muhammad Khattak Advocate, may be entered in the institution-
' register and put up to the Worthy Chairman for proper orde'r:
please. 7z
REGISTRAR - .
2 " This case is entrusted to S. Bench for ‘pre"lir'nihéry‘

hearing to be put up there on 09.01.2020.

- CHAIRMAN

09.01.2020 Junior to counsel for the appel'lant present.
‘Requests for adjournment due to general strike of
the Bar. Adjourned to 13.02.2020 before S.B.

Chavirma
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

Ehyber Pakhtakhws
Service Tribuvnal

a .
APPEAL No- gﬁo I I2019 Disery T\'o-gs*é

Mr. Gul Saif Ullah Khan, CT (BPS-15), pacca 22 1319
GHS Darora, Dir Upper.

................ vervsesrsrressessesessesesssssssssssssesessesesrs APPELLANT
VERSUS

1- The Government of Khyber Pakhtunkhwa through Chief Secretary,
Khyber Pakhtunkhwa, Peshawar.

2- The Secretary (E&SE) Department, Khyber Pakhtunkhwa, Peshawar.

3- The Secretary Finance Department, Khyber Pakhtunkhwa, Peshawar.

4- The Accountant General, Khyber Pakhtunkhwa, Peshawar.

5- The Director of (E&SE) Department, Khyber Pakhtunkhwa, Peshawar.
................ srersssnrsrsssnanennnnnsasrnrsssssevensssnsnsss s RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 AGAINST THE IMPUGNED
ACTION OF THE RESPONDENTS BY ILLEGALLY AND
UNLAWFULLY DEDUCTING THE CONVEYANCE ALLOWANCE
OF THE APPELLANT DURING WINTER & SUMMER
VACATIONS AND AGAINST NO ACTION TAKEN ON THE
DEPARTMENTAL APPEAL OF THE APPELLANT WITHIN THE
STATUTORY PERIOD OF NINETY DAYS.

PRAYER:

( That on acceptance of this appeal the respondents may
File dt?}& kindly be directed not to make deduction of conveyance
7 ,;‘UXIlowance during vacations period (Summer & Winter
9/”;- Vacations) and make the payment of all outstanding amount
¥ of Conveyance allowance which have been deducted previ
ously with all back benefits. Any other remedy which this
august Tribunal deems fit that may also be awarded in favor

of the appellant.

R/SHEWETH:
ON FACTS:

egisteryn

1- That the appellant is serving in the Elementary & Secondary
Education Department as CT (BPS-15) quite efficiently and up to the
entire satisfaction of their superiors. |

2- That'the Conveyance Allowance is admissible to all the Civil Servants
and to this effect a Notification No. FD (PRC)1-1/2011 dated
14.07.2011 was issued. That later on vide revised Notification dated
20.12.2012 whereby the conveyance allowance for employees



working in BPS 1 to 15 were enhance/revised while employees from
BPS- 16 to 19 have been treated under the previous Notification by
not enhancing their conveyance allowance. Copy of the Notification
dated 20.12.2012 are attached as anneXure..cceeeeresresienrasnnns veees A

3-That appellant was receiving the conveyance allowances as
admissible under the law and rules but the respondents without any
valid and justifiable reasons stopped/deducted the payment of
conveyance allowance under the wrong and illegal pretext that the
same is not allowed for the leave period. Copies of the Salary Slips of
working/serving month and vacations (deduction period) are
attached as annexure....oucececececasnanens Ceerererersresertrasasasas «.B & C,

4- That appellant feeling aggrieved from the action of the respondents
regarding deduction of conveyance allowance in vacations
period/months filed Departmental appeal but no reply has been
received so far. That feeling aggrieved the appellant along with his
other colleagues filed Writ Petition No. 3162-P/2019 before the
Peshawar High Court, Peshawar which was disposed of vide
judgment dated 01.10.2019 with the directions to approach the
proper forum i.e. Service Tribunal. Copies of the Departmental appeal
& judgment is attached as anNNEXUre....ccesersessrensrrnsrressernnane D&E.

5- That some of colleagues of the appellant approached to this august
' Tribunal in different service appeal which was allowed by this august
- Tribunal vide its judgment dated 11.11.2019. Copy of the judgment is
| attached as annexure....iciceresesssrscsaressssaranss Creeetertererrensnrararans F.

6- That where after the appellant waited for the statutory period of
ninety days but no reply has been received from the respondents.
That appellant feeling aggrieved and having no other remedy filed
the instant service appeal on the following grounds amongst the
others. '

GROUNDS:

A- That the action and inaction of the respondents regarding deduction
of conveyance allowance for vacations period/months is illegal,
against the law, facts, norms of natural justice.

B- That the appellant have not been treated by the respondent
Department in accordance with law and rules on the subject noted
above and as such the respondents violated Article 4 and 25 of the
constitution of Islamic Republic of Pakistan 1973.

C- That the action of the respondents is without any legal authority,
discriminatory - and in clear violation of fundamental rights duly
conferred by the Constitution and is liable to be declared as null and
void. '



~

D-

E-

G-

I-

That there is clear difference between leave and vacation as leave is
applied by the Civil Servant in light Government Servant Revised
Leave Rules, 1981 while the vacations are always announced by the
Government, therefore under the law and Rules the appellant fully
entitled for the grant of conveyance allowance during vacations
period.

That the Government Servants Revised Leave Rules, 1981 clearly explain that
the civil servants who avail the vacations are allowed only one leave in a month
whereas, the other civil servants may avail 04 days leave in a calendar months
and the same are credited to his account and in this way he may avail 48 days
earned leave with full pay, whereas the Government servants to avail vacation
such as appellant is allowed one day leave in a month and twelve (12) days in a
year and earned leave for twelve days in a year are credited to his account and
there is no question of deduction of conveyance allowance for vacation period,
the respondents while making the deduction of conveyance allowance lost sight
of this legal aspects and illegally and without any authority started the recovery
and deduction of conveyance allowance from appellant.

That as the act of the respondents is illegal, unconstitutional, without any legal
authority and not only discriminatory but is also the result of malafide on the
part of respondents.

That appellant has the vested right of equal treatment before law and the act of
the respondents to deprive the petitioners from the conveyance/allowance is
unconstitutional and clear violation of fundamental rights.

That according to Government Servants Revised leave Rules, 1981 vacations are
holidays and not leave of any kind, therefore, the deduction of conveyance
allowance in vacations is against the law and rules.

That according to Article 38 (e) of the Constitution of Islamic Republic of
Pakistan, 1973 the state is bound to reduce disparity in the income and earning
of individuals including persons in the services of the federation, therefore in
light of the said Article the appellant fully entitle for the grant of conveyance
allowance during vacations.

That the petitioners seeks permission of this Honorable Court to raise any other
grounds available at the time of arguments.

It is therefore, most humbly prayed that the appeal of the appellant may be
accepted as prayed for.

APPELLANT

GUL SAIFULLAH KHAN

THROUGH:
NOOR MOHAMMAD KHATTAK

v

MIR ZAMAN SAEI
ADVOCATES
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BETTER COPY PAGE-5

GOVERNMENT OF KHYBER PAKHTUNKHWA
FINANCE DEPARTMENT
(REGUALTION WING)

NO.FD/SO(SR-I1)/52/2012
Dated Peshawar the: 20.12.2012

From

The Secretary to Govt: of Khyber Pakhtunkhwa. .
Finance Department, Peshawar.

-

To: ~
All administrative Secretaries to Govt: of Khyber Pakhtunkhwa.
The Senior Member, Board of Revenue, Khybér Pakhtunkhwa.
The Secretary to Governor, Khyber Pakhtunkhwa. .
The Secretary to Chief Minister, Khyber Pakhtunkhwa.
The Secretary, Provincial Assembly, Khyber Pakhtunkhwa.
All Heads of attached Departments in Khyber Pakhtunkhwa.
All District Coordination Officers of Khyber Pakhtunkhwa.
All Political Agents/District & Session Judge in Khyber Pakhtunkhwa.
The Registrar Peshawar High Court, Peshawar.
. The Chairman Public Service Commission, Khyber Pakhtunkhwa.
1. The Chairman, Service Tribunal, Khyber Pakhtunkhwa.

SRS

_= D 0 ) N h

Subject: REVISION IN THE RATE OF CONVEYANCE ALLOWANCE FOR THE

CIVIL EMPLOYEES OF THE KHYBER PAKHTUNKHWA, PROVINCIAL
GOVERNMENT BPS-1-19

t
'

Dear Sir, C '

The Government of Khyber Pakhtunkhwa has been pleased to enhance/revise the
rate of Conveyance Allowance admissible to all the Provincial Civil Servants Govt: of Khyber
Pakhtunkhwa (working in BPS-1 to BPS-15) w.e.f from 1% September, 2012 at the following
rates. However, the conveyance allowance for employees in BPS-16 to BPS-19 will remain un-
changed. '

S.No. | BPS Existing Rate PM) | Revised Rate (PM)

1. 1-4 Rs. 1,500/- - | Rs. 1,700/-
2. 5-10 Rs. 1,500/- Rs. 1,840/-
3. 11-15 Rs. 2,000/- Rs. 2,720/-
4 16-19 Rs. 5,000/- - Rs. 5,000/-
2. Conveyance Allowance at the above rates per month shall be admissible to those BPS-17,

18 and 19 officers who have not been sanctioned official vehicle.

Your Faithfully - .

(Sahibzada Saced Ailmadl)’ : A‘{TESTED

Secretary Finance

Endst No. FD/SO(SR-II)8-52/2012  Dated Peshawar the 20™ December, 2012 N
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. . Dist. Govt. NWFP-Provincial

B District Accounts Office Dir Upper @
- . - ~ Monthly Salary Statement (August-2019)
Personal luformation of Mr GUL SAIF ULLAH KHAN OF DARARO d/w/s of SHAN FAROZ
Personnel Number: 00278166 CNIC: 1570138115201 NTN:
Date of Birth: 15.05.1977 Entry into Govt. Service: 28.03.2004 Length of Service: 15 Years 05 Months 005 Days
Employment Category: Vocational Temporary
Designation: CERTIFICATED TEACHER 80001937-DISTRICT GOVERNMENT KHYBE
DDO Code: DP6048-H.M GHS DARORA
Payroll Section: 001 . GPF Section: 001 Cash Center: 08
GPF A/C No: 278166 Interest Applied: Yes GPF Balance: 309,959.00
Vendor Number: -
Pay and Allowances: Pay scale: BPS For - 2017 Pay Scale Type: Civil BPS: 15 Pay Stage: 11
Wage type ! Amount Wage type Amount
0001 | Basic Pay : 30,750.00 1000 | House Rent Allowance 2,349.00
1210 | Convey Allowance 2009 2,856.00 1300 [ Medical Allowance 1,500.00
1923 JUAA-OTHER 20%(1-15) 1,000.00 2148 | [5% Adhoc Relief All-2013 644.00
1246993 AdhogiRelighA Llewi@1.0% 436.00 2211 jAdhoc Relief All 2016 10% 2.252.00
222 hAdhidaiRehiefA1720 157, 10% 3,075.00 2247 | Adhoc Relief All 2018 10% 3,075.00
2264 | Alhoe Relief Adlr2019 10% 3,075.00 0.00

D;:({tictlions-'-‘ Genepaly: Vocation

!'\ ioisein i i, l"l n r[n il‘ \ l [
EESAL IS )

RN o=

L) sl DN ,M‘.l._g_,.t\:pyn N Amount Wage type Amount
3015, ,C,'ffﬁ’sub"’]-j[n{&r{" T -2,890.00  [3501 | Benevolent Fund -600.00
3609 | Income Fas, o -31.00 _ [3990 | Emp.Edu. Fund KPK -125.00
4004, R. Benglils & Denth Comp: -1,052.00 1000

! IY BRI {l ‘i!' AT PR
Deductions - Lmns and Advances

n.n xa b

“'_,“f“"“" Sk "Descrtptlon Principal amount Deduction Balance
‘H. (‘51_'_“ . .

‘.nn\u Allguwrcs 2
Dcductlons- lmom ) St

"W Rktbvered till August-2019: 62.00 Exempted: 242.15 Recoverable: 303.00
Vi Aduw e fU

Gross [Past (Rshs el ASl 012,000 Deductions: (Rs.): -4,698.00 Net Pay: (Rs.): 46,314.00

2261 § Adhos Relie ALL2019 1%

Payee I\'mm GUL SAIF ULLAH KHAN OF DARARO

Fietouns Nunber3620-8

Bank Details: HABIB BANK LIMITED, 221538 DARORA, UPPER DIR. DARORA, UPPER DIR., UPPER DIR

| ALEITIICE I

/ 5.*‘%’.':’_‘; Ke

!Le.u( S ‘.LI,Qpelr}‘lgg.BalanLe Availed: Earned: - Balance:
;3:&}9 frecrme 'l o
!l\f\-l n )i N A n
[ i) S e T -
Pérmianent Address: D
S DIRPROPER wpct vt i Domicile: NW - Khyber Pakhtunkhwa @usmg Status: No Official
CTemp.Addresseoe. . L. : Q)X%
i LoD Email:

toductiuzy - buetae foa.
Pyabiv: - €07 13 Koo

M\

Ly 1 " (K IR ERUTS

ey s Nume: GUL SATF ULLALI
“weouni Number: 3624 ¢

(2884570609 2010M34% 1219)°2) Wit amounts are in Pak Rupees 3) Errors & omissions excepted

foaves: Opening Babiges



Dist. Govt. NWFP-Provincial
. District Accounts Office Dir Upper
AN . Monthly Salary Statement (February-2019) é

Personal Information of Mr GUL SAIF ULLAH KHAN OF DARARO d/w/s of SHAN FAROZ

Personnel Number: 00278166
Date of Birth: 15.05.1977

CNIC: 1570138115201

Employment Category: Vocational Temporary
Designation: CERTIFICATED TEACHER

DDO Cude: DP6048-H.M GHS DARORA

Payroll Section: 001 GPF Section: 001
GPF A/C No: 2781066 Interest Applied: Yes
Vendor Number: -

_ Entry into Govt. Service: 28.03.2004

NTN:
Length of Service: 14 Years 11 Months 002 Days

80001937-DISTRICT GOVERNMENT KHYBE

Cash Center: 08

GPF Balance: 256,442.00

Pay and Allowances: Pay scale: BPS For - 2017 Pay Scale Type: Civil BPS: 15 Pay Stage: 12
Wage type Amount Wage type Amount
0001 | Basic Pay i 32.080.00 1000 | House Rent Allowance 2.349.00
1300 |Medical Allowance Mtv 1,500.00 " 1923 |UAA-OTHER 20%(1-15) 1,000.00
2148 | 15% Adhoc Relief All-2013 644.00 2199 | Adhoc Relief Allow @ 10% 436.00
122 | 1y AdhdiRelishAl 2006 .10% 2,252.00 2224 | Adhoc Relief All 2017 0% 3,208.00
2247 AdSaiRelie FAL72018, 10% 3,208.00 0.00
Date of Birtdy: 15.08.1977
Deductivns - General
Amount Wage type Amount
43, -2,890.00  -[3501 [ Benevolent Fund ) -600.00
3609 |income rdé\ -50.00 - [3990 | Emp.Edu. Fund KPK -125.00
4004 | R Benefits & Death Comp: -1,052.00 0.00

“ondor Nuweber, -

\dumonsi Ifo,ms and Advances
13

’-c-’
R

Balance j

Principal amount Deduction

_ [ JN
.I Coan | o ' Description
_ R l:, I:‘:-.._.

DO l’ e Bay
Ded umltlbns“ ieomeTax - -~
bl

paiabydirdicut 58920044 . Recovered till February-2019:
P8 5 4 Adhoe Relier All- )()]
l(‘ ross [Py (Rshyolicl Adel67 7001
l7 r\dl- ﬁ.CilCl M ” ) ll‘ .\)
P'W(,u Name: GUL SA]F ULLAH KHAN OF DARARO
1Actomy; Number:23620-8

Deductions: (Rs.): -

~-4,717.00

400.00  Exempted: 400.00 Recoverable: 200.00

Net Pay: (Rs.): 41,960.00

i Bank Details; HA_BIB BANK LIMITED, 221538 DARORA, UPPER DIR. DARORA, UPPER DIR., UPPER DIR

Availed:

Earned: Balance:

H
Pu |nan<,nt Addxcss D

i PIRBROBER, i dvitiee
Jemp..Address:. e+ et
ICipna - bu

Email:

Breduetiens - Foveie T
ayable: 1,G6u.00

IKoeon

Grross Pay (I8 T Al
rayee Nume: QUL SAI UL LAl
Secomit Mumber: 3020 4

Pk Oviedss AT B 10 (s

Domicile: NW - Khyber Pakhtunkhwa

Housing Status: No Official

(288457/25.02 20]9// 1:51:05) 2) All amounts are in Pak Rupees 3) Errors & omissions excepted

Ioavoes: F"L llﬂ‘i LS



The Secretary (E&SE) Department
Khyber Pakhtunkhwa, Peshawar.

To ‘i;, S
‘-,E“ C | p /@

Subject: DEPARTMENTAL APPEAL AGAINST THE IMPUGNED
ACTION OF THE CONCERNED AUTHORITY _BY
ILLEGALLY AND UNLAWFULLY DEDUCTING THE
CONVEYANCE ALLOWANCE DURING WINTER &
SUMMER VACATIONS o . S

. o o

Respected Sir, U |] o : SERRE Sl
With due respect it is stated that I am the employee of your good self
Department and is serving as CT (BPS- 15) quite efficiency and up to the entire
satisfaction of the superiors. It is stated for kind information that Conveyance
Allowance is admissible to all the civil servants and to this effect a Notification
No. FD (PRC) 1-1/201T dated 14.07.2011 was issued. Later ion vide revised
Notification dated 20.12.2012 whereby the conveyance allowance for employees
working in BPS 1 to 15 were enhance/revised while employees from BPS-16 to 19
have been treated under the previous Notification by not enhancing their
conveyance allowance. Respected Sir, I was receiving the conveyance allowance
as admissible under the law and rules but the concerned authority without any valid
and justifiable reasons stopped/deducted the payment of conveyance allowance
under the wrong and illegal pretext that the same is not allowed for the leave
period. One of the employee of Education Department in Islamabad filed service
appeal No.1888 (R) CS/2016 before the Federal Service Tribunal, Islamabad
regarding conveyance allowance which was accepted by the Honorable Service
Tribunal vide its judgment dated 03.12.2018. That I also the similar employee of
Education Department and under the principle of consistency I am also entitled for
the same treatment meted out in the above mentioned service appeal but the
concerned authority is not willing to issue/grant the same conveyance allowance
which is granting to other employees. Copy attached. I:am feeling aggrieved from
the action of the concerned authority regarding deduction of conveyance allowance
in vacations period/months preferred this Departmental appeal before your good
self. | *
o . ;
It is therefore, most humbly ‘prayed that on acceptance of this
Departmental appeal the toncerned -authority may very kindly be’ directed
the conveyance allowance may not:be deducted from my monthly salary

during the winter & summer vacations.
!

Dated: 28.08.2019 D . .

" -%E \ You Obedl.en‘tly
g\-i“fﬁ' . GUL SATFULLAH KHAN, CT
' GHS Darora, Dir Upper
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IN THE PESHAWAR HIGH COURT, PESHAWAR.,

, Date ofhcanng ....... -.....01.10.2019

JUDI CIAL DEPAR TMENT.

.....................

Petitioner(s) by, Mr. Noor Moharhméd Khattak, Advocate.

Mr. Mujahid Ajl Khan AAG, for respondents. .

ROOH-UL-AMIN KHAM J:- Through this common

t
T ‘

Jjudgment we, proposed to decided the instanit as well as the .

connectéd wnt_ petxtxons as all navmg inVOIVed com‘mon '

question of Iaw and facts the partrcu]ars of WhICh are grven

below

.t

il

WP No. 3162-P/2019 titled Akhtar Hussain

etc..vs..Government of Khyber Pakhtunkhwa through
Chief Secretary Peshawar and 4 others |

WP No. 3064-P/2019 titled Habeeb Ullah etc...Vs..
Government of Khyber Pakhtunkhwa through Chief

Secretary, Peshawar and 7 others.

WP No. 3084-P/2019 tltled Sikandar Khan etc.: Vs..

| Govemment of Khyber Pakhtunkhwa through Chief

Secretary Peshawar and 4 others _

WP No 3178-P/2019 titled Abdur Rehman etc... Vs ATTESTED

Govemment of Khyber Pakhtunkhwa through Ch.lef

Secretary, Peshawar and 4 othcrs , ‘




V. WP No. 3233-P/2019 titled Amjid Ali etc...Vs.. - @
Government of Khyber Pakhtunkhwa through Chief |

Secretary, Peshawar and 4 others ' i

vi. WP No. 3283-P/2019 titled Gul Saeed etc...Vs..
Government of Khyber Pakhtunkhwa through Chief |

Secretary, Peshawar and. 4 others.

-vil. WP No 3287-P/2019 tstled Syed Israr Shah etc.. Vs
, Govemrnent of Khyber Pakhtunkhwa through Ch.lef B

Secretary Peshawar and 7 others.

" viii. WP No. 3288-P/2019 titled 'Firdous Khanetc...Vs..
Government of Khyber Pakhtunkhwa through Chief

Secretary, Peshawar and 4 others. 5

ix. WP No. 3353-P/2019. titled Hafiz Inam Ur Rehman
 etc...Vs, ‘Government of Khyber Pakhtunkhwa '
through Chief Secretery, Peshawar and 6 others. |

'x. WP No. 3366-P/2019 titled Jehanzeb Khan etc...Vs..
Government of Khyber Pakhmnkhwa through Chief | 4
‘ Secretary Peshawar and 4 others o :., |

xi. WP No. 3390-}3/2019 titled Haji Rehman etc.. Vs
! Government cf Khyber Pakhtunkhwa through Chlef
: j . Secretary, Peshawar and20thers
| ff’ . xii. WP ‘No. 3520-P/2019 titled Mohammad Khah&TTEgTEB
| etc...Vs... Government ' of Khyber Pakhtunkhwa . ‘ @
throuah Chief Secretary Peshawar and 4 others. M/ (




- <
L }‘:

I  xiii.

- o Xiv.

‘XV.

XV,

o2

petitiopers are serving in the Elementary & Secondary .

WP No. 3567-P/2019 titled Husnur Rehman ete.. Vs..

Government of Khyber Pakhtunkhwa through Chief

Secretary Peshawar and 3 others.

WP No. 3667-P/2019 titled Magsad Hayat etc...Vs..

: Govemment.of Khyber Pakhtunkhwa through Chief :

Secretary, Peshawar and 4 others.

WP No. 3939-P/2019 titled Syed Khurshid Shah
etc...Vs.. Government .of Khyber Pakhtunkhwa i

through Chief Secretary, Peshawar and 5 others

WP No. 4072-P/2019 titled .Subhan Ullah etc...'vs‘ |

Government of Khyber Pakhtunkhwa through Chief

Secretary Peshawar and 6 others.

WP No. 4758-P/2019 titled Sobrab Hayat etc...Vs..

Government of Khyber PakhnmkhWa through Chief. |

Secretary, Peshawar and 4 others. :

As per averments of the writ petition, -the.

Education Department on their respective posts. On 14.7.2011

-'the Govemment of Khyber Pakhtunkhwa enhanced the o

conveyance allowance to all the Civil Servants i.e. from BPS 1

T oto 15, including the petitioners, wtncn was subsequently rewsed ; ‘

enhanced But the respondents Wlthout any vahd and ]ust}ﬁab €

reasons stopped / deducted the ~payment of conveyance A

.

vlde another nottﬁcatlon dated 20.12.2012 and was furtherT E ‘ ED

hawar High Court



— allowance under the wrong and illegal pretext that the same is

not allowed for t.he leave period.

3. In essence, the grievance the petitioners ié that

they were recelvmg the | conveyance allowance under the
notlﬁcatlons mentxoned above, which yas stopped thhout any &
' JUStlﬁable reasonn.

i -4, Since the matter pertain to grant of conveyance

. allowance which is part and parcel of pay. Similar controversy - :
came before this Court 'in-Writ Petition Nc;. 3509-P/2014 titled :
(Hafiz Mohammad Iyas etc..vs..Government of Khyber |
Pakhtunkhwa), wherein the pay and salary were defined in the

~ following manm‘:r.., |

“7. 'i‘o resolve the controversy as r;o
whether payment of allowances to a civil servant
“falls in chapter-2 of Khyber Pakhtunkhwa Civil
Servants Act, 1973 ie. terms and conditions of )
service, it is nécessary to reproduce the definition of
“pay” provided in ‘section Z(é)' of  the Khyber é
Pakhunkhwa Civil Servants Act, 1973 which reads |
- as under: ' |
2 (e)——‘;Pay”‘ means the. amount drawn
monfhly by a ciﬁil serﬁant as pay, and includes |
specfal pay personal pay and any g_tiez' L |
_ Y ' emolz_mht_enrs. declared by the prescribed | o
| »7/ authority to be paid.” (émpbhasis provided). . o '
' The word “emolument” used in the above -

quoted deﬁmtlon clause of the Civil Servants Act, ATTE ?E@

1973, according to its dictionary meaning, denotes .

wages and benefits received as compensation for:.




" and condltlons of service of a civil servant provxdes-

- view of his personal quahﬁcatlon whxch ‘has bcen_.

5

holding an office or having- employment. The word

emolument is baéical[y derived from the Latin word

R bemolumentum It ongmally meant “the sum paid to

a miller for grinding a customer wheat”, Today, the

“term exists mostly as a bit of archajc legalese, but it
. might be ‘within the route ' of expression |.e.

“grinding out a living”.- From the above it is

manifest ‘that emoluments are -essentially the

- benefits that one gets from the working of being

~employed. - Emolument is the profit from .

employment and is compensation. in return ‘of

services, hence the emoluments are part and parc'el

of pay Section 17 being part of chapter-2 Le. terms

that, a civil servant appointed to a post shall be -

entltled, i accordance ‘with mles to the pay

sanctioned for the post. leewxse Rule 9(21) of
(FR/SR) provide, the definition of pay which means

the amount drawn monthly by a government servant '

as ;

(1) the pay, other than special pay or pay granted in

sanctioned for the post held by him substantlvely or

‘in an offi c1atmg capamty, or to which he is entxt]ed

by reason of hIS ‘position in 4 cadre, and (i1)

)

overseas pay, technical pay, specxal pay and

: personal pay and

o (i) any other emoluments which may be .

specially classed as pay by the governor general.
The legislature in its M$dom has wisely

used the word “pay” instead of salary in definition

Servants - Act, 1973. The word ‘pay’ connotes |

)
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ATTESTED

clause and section 17 of Khyber Pakhtunkhwa Civil

L



Payment of wages including emolument in broader

spectrum - while the salary is used for amount that

" one receives in return for work and ,Or service

provided, Wh]Ch 1s paid penodlcally ie. over a

specified interval of time such as weekly or most

commonly monthly. The term “salary” has been

dealt with at page-553 of Corpus Juris Secundem-

Vol. 77 as under -

' “Salagg “The word “Salarv is defined has

meaning, fixed compensation regularly paid by the -

year, quarter, month or week; fixed compensatron

for regular work, or for contmuous services over a

period of tzme penodlcaJ compensation for services:

compensation for services rendered per’ annum

: cornpensat,lonmean in official and in some other

situation, or station: legal compensation, |

Salary xs also deﬁned as meaning stlpulated

periodical recompense; or - consxderatlon paid,~or -

| stipulated. to be paid to a person on regular interval

for services usually a fixed sum to be paid by the

year or half year, quarter; reward or consideration .
- paid or agreed to be paid to a person on a regular

. intervals by the year month or week for services;

reward of fixed ¢ Or recormpense for serv1ces rendered

or performed reward or compensation of services .

rendered or performed f

From the above mentioned deﬁnmon it is mamfest

that the ¢ salary of a civil servant is a.fixed amount

- regularly paid as compensation to the employee
whereas the Pay means an amount received by a

- civil servant mcIudmg other emolumeuts ie.

allowances T




S. Bemdes certam other petitions "filed by ‘the
“Teachgaxsj Jemployees of the same department serving from .
- - other comners of tﬁe provincéa?which were decided by
. 'Abbottabad Bench of this Court, wherem it was held that the

. conveyance allowance being part of .pay fall in terms and

;ondjtiorxs of civil servant and it can adequately be claimed -

through an appeal by adopting the prescﬁbed procedure under

the Khyber Pakhtunkhwa Civil Servants Act, 1974.

6. | Fbr ﬁe ‘r'easons given hereinabb\{e, the petitioners
are civil servar;f;s- and their claim falls in terms ar_ldfcon(,ii‘.t'iOr;s'
6f service enumerated in Chapte;-z of the Khyber Pakhtxmkhwz;
Civil Servants Act, 1973, wherein the surisdiction of this Court |
is expresély_ barred by Article 212 of the Constitution of Islamic
Republic of Palﬁsmil, 1973. Resultantly, thls and the connected .' g
writ petition mentioned above stand dismissed being not .- |
‘mainta'mable. ‘However,: the petitionéfs are Iiﬁérty to approach , o
the proper fom@, if so desire.
Announced on,; o ;

N " . I"of October, 2019 < L Cof
i ' ‘ “Jaeshad® AT . e

$ir. Justice Roob Ul Amin Khan & Mr. Justicz Mohammad Nacem Amwer

ffocHawer Higa SOU“ 3
AR l‘ig"dfaccaéfd :

2 10CT

* Q\-J 7
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE ]?_‘/_RIB!JI\\I\M};
| : - ‘PESHAWAR - &\ & J;f'

N\ N & T
\"i’i'_ }g‘g,ﬁ\vbc fERh kv

. ' g ‘ . _l -"_ . R K . '\\,‘3’2 .\s,,..-v“;g',z{}f‘k‘*v'-'i\;“m,\l'-~
A o LLIAPPEAL NO.:!H.S‘ 2\,;."-/‘20;9_\\;5@??5% S0 -

£ Mr Magsad Hayat, SCT(8PS-16), -~ . pes ule/27§

| . GHS.Masho Gagar PESNaWar....ummmummsivssrsisesisssses cirerenAPPELLANT . .

.~'.1'--'~Fﬁe ,GOvermﬁen_t 'ozf.KhYbe.r- pakhtunkhwa through Chief Sécretary,.'-f. -
Khyber Pakhtunkhwa; Peshawar. : i

_ "2~ The Secretary (E&SE) Department, Khyber Pakhtunkhwa, Peshawar. e
. 3- The Secretary Finance Department, Khyber Pakhtunkhwa, Peshawar.
4- The Accountant General, Khyber Pakhtunkhwa; Peshawar. -
B . 5- The Director (E&SE) Department, Khyber Pakhtunkhwa, Peshawar. -
F TP R R RESPONDENTS

: . ' APPEAL UDNER SECTION-4 OF THE KHYBER PAKHTUNKHWA
‘f - SERVICE TRIBUNAL ACT, 1974 AGAINST THE IMPUGNED
.. . 'ACTION _OF THE. RESPONDENTS BY ILLEGALLY AND
UNLAWFULLY. DEDUCTING THE CONVEYANCE ALLOWANCE -
. OF THE APPELLANT DURING WINTER & SUMMER -
VACATIONS AND - AGAINST- NO ACTION TAKEN ON THE - -
DEPARTMENTAL APPEAL OF APPELLANT WITHIN THE.
STATUTORY PERIOD OF NINETY DAYS.' . IR

. PRAYER: | . o
- 7 That on acceptance of this appeal - the respondents. may,
’ kindly be directed not to make deduction of conveyance
allowance during: vacations . period (Summer & Winter.' .
- Vacations)-and make the payment of all outstanding amount
Ty . of Conveyarice  allowance which have been deducted
Fkiﬂd'&‘?"‘f?ﬁyprevjo.uslyjwit'-h»a'n back benefits. Any other remedy which’
@ ..~ . this august Tribunal deetn{s fit that may also be awardedin - .
RegISTYar fayor of the appeliant. ‘ S *ﬁzﬁ- L
. }-\\\\u\ 1 ‘ T ‘
.&“sﬁ“ R/SHEWETH:

. ON FACTS: R o - | EXagRenrry
N

. . . L. . . ) 'Seng, o ; }';",'3';3 ] K

. 1- That the appeliant js serving in ‘the elementary -andessecondary

5 education department as Certified Teacher (BPS-15) quite efficiency -
© ~ and up to the entire satisfaction of the superiors. . o e

TS
ey

: 2- That the Conveyance Allowance is admissible to all the: civii' servants -

; and to this effect a Notification No. 'FD (PRC)- 1-1/2011 dated "
14.07.2011 was issued. That fater ion vide revised Notificaticn dated

| ?; = 20.12.2012 whereby the 'conyeyance';alioWan‘ce. for employees

K- @3 EPHIIR




Counsel for the appeliant present.l S AR o o

;- 3 - _

- Learned counsei referred o the Judgment passed by Iearned Federal .

| ~Serv1ce Tr:bunal nn Apnea! No 1888(R)CS/2016 Wthh was handed down -
.on 03. 12 2018. Through ‘"ht- sard }udgment the rssue of payment of
-«‘-Conveyan\_e Al!owan toa uvrl Cervant dunng summer “and wnnter'v'
' _'vacatlons was eld LO ‘be within his éntitlement and the deductlon already A
made from him-was to be: rezmbursed Szmr!ar reference was made to the
' l.‘Judgment by Honourab!e Peshawar Hrgh Court passed on. 01 10.2019 in

. the case of appe“ant

Learned counsei when confronted wrth the’ proposrt:on that the ' .
‘ 1ssue in essence was dl!ated upon by the Federal Servzce Tribunal and,
more particularly, by the Honourable Peshawar Htgh'Court in the case of
appeliant, statedt’n_at in case the respondents are requ‘red to execute the *
judoment ofMPesha'.-va“ H!Bh Court, the ppeliant will have no cavul about

-d_isposal of instant- appeaf’..

The record suggests that while’ handlng down ]udgment ln the Wnt :
.'Pet:tron preferred by the appeilant the Honourab!e Hrgh Court not only_’,-'
texoounded the oef inition of "Pay as wef! as "Salary but also entltlernent
of 2 Civil servant for the (“ onveyance Aﬂowance dunng the penod of
‘vacatrons It is nmportant to note that the respondents were represented' _>

L v before the High Court during the proceedmgs

I view of thetabove noted fact aud rcumstances and in order to |
protect t'h’e ap'pellant"r'rorh a fresh round of litigation- which may Drotract
over 3 formrdab!e per=od the appea! in hond is drsposed of -with

B observation that the. udgment of Honourab!e Peshawar High Court passe
in Writ r’et'iDOﬂS including W.P - No. 3162- P/ZOlO shall be honoured and -
rmplemented by the respondents within  shortest possrble time. The
appel'ant shall, hwvever be at. .:oer‘y to seek remedy in accordance with
'iaw in case. his gr*evance is nOt redresseo by the respondents wrth:n a’

i ATTESTED

easonable tlme

- ANNOUNCED

~$1.11.2019




VAKALATNAMA

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TIBUNAL,

PESHAWAR
OF 2019
| (APPELLANT)
Gul Saifullah Khan _ (PLAINTIFF)
N ‘ - (PETITIONER)
VERSUS
' (RESPONDENT)
Educ tlon Deoartment (DEFENDANT)-

1/We_Gul Saifullah Khan

Do hereby appoint and constitute NOOR MOHAMMAD KHATTAK,
Advocate, Peshawar to appear, plead, act, compromise, withdraw or
refer to arbitration for me/us as my/our Counsel/Advocate in the above
noted matter, without any liability for his default and with the authority to
engage/appoint any other Advocate Counsel on my/our cost. I/we
authorize the said Advocate to deposit, withdraw and receive on my/our

behalf all sums and amounts payable or deposited on my/our account in
the above noted matter.

Dated.. /- /2019

NOOR MOHAMMAD KHATTAK

MIR ZAM\

ADVOCATES
OFFICE:

Flat No.3, Upper Floor,
Islamia Club Building, Khyber Bazar,

- Peshawar City.

Mobile No.0345-9383141




