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Order or other proceedings with signature of Judge or Magistrate
‘order/ B : |
proceeding ‘
2 3

05.09.2018

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
Serv1ce Appeal No. 796/2015

Date of Institution ... 06.07.2015
Date of Decision ... 05.09.2018

Haneef Uliah son of Nazir Khan Ex-PTC Teacher, government
Primary School Rizanda, F.R Kurram Agency..

Versus

1. Additional Chief Secretary FATA, FAIA Secretarlat Warsak
Road Peshawar.

2. Director Education FATA FATA Secretdrxat Warsak Road

Peshawar.

Agency Education Officer, Parachinar, Kurram Agency

4. Additional . Agency Education, Officer, Palachmar Kurrdm

('S

Agency
: Respondents |
Mr. Muhammad Hamid Mughal ' --Member
Mr. Muhammad Amin Kundi----- - ——ee--Member
JUDGMENT

: MUI:[AMMAD HAMID MUGHAL, MEMBER: - Learned

counsel for thé appeil'ant and Mr. Kabir Ullah Khattak learned

2. The;-j'appell'ant (Ex-PTC Teacher) has filed the present appeal
uls 4 of the_Khyb'er’f Pakht_tinkhwa Service ’l“ribuﬁé} Act, 1974

against the order dated 31.01.2014 whereby the services of the

- Appellant-{

Additional Advocate General for the respondents present.ﬂ |

appellant were terminated due to his long absence from duty.

4 :
3. Learned counsel for the appellant argued that the appellant |
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performed his duties on the PTC post till 22.02.2013 and applied for

two (02) years-eéme'd leave however respondent No.4 instead of

. sanctiohing the leave, issued the termination order of the appellant.

Further afgued that the ap‘pvell'antv received impugned order on |

20.05.2014 and thereafter . preferred departmental appeal on

'18.06.201%1. Further argued that the departmental appeal of the
appellant was not responded resultantly the appellant filed Writ |
P,(-:tition No.81-P/2015 before the Hon’ble Peshawar High Court

Peshawar iand vide judgment/order dated 13.03.2015, the Hon’ble

| Peshawar High Court Peshawar directed the respondent No.2 to

p,roce'ed' with the case of the appéllént and decide the same in!
accordanc;’, witﬁ law. Further argued that respondé_nt No.2 did nol
pay heedi to the directions of Hon’ble Peshawar High Court
Peshawar. Further argued' that the impugned order was issued
without fﬁlﬁllmen_t of legal formalities. Learned counsel for the

appellant ;“'/ehemently stressed for setting aside the impugned order

/| and reinstatement of the appellant in service. Learned counsel for

the appélle:lnt referred to the judgments reported in 2002 PLC (C.S)
page _268,.2 2003 SCMR page 1110, 2008 SCMR page 1369, 2009
SCMR page 339, 2013 SCMR page 881 and 2006 PLC (C.S) page
74, | |

4, As .against that learned Additional Advocate General

| contended that no departmental appeal was filed by the apbellant

against the impugned order hence the present service appeal is not

‘maintainable and that the same is also time barred. Further argued |

H
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that the ;elppe'l.lan-t. 'ré_ﬁl'ained wiilfully absent | from duty for a'
sufficient gbéri-od\;vithohé 'an';}‘ permission. Further argued that the
impugned order was issued in accdrdancé with law and n_eeds no
interference. ' ' C

5. Arguments heard. File perused. "

6.  Appellant ha.s.not performéd duties for a considerable period
without sanction of leave by the competent autho—rity.

7. Tt may also be mentioned thaf the appéllant approached the

' : _
Hon’ble Peshawar High Court Peshawar by filing Writ Petition with
the follbv'ving prayer that:

“Therefore, it fs requésted that on ézcceptance of this Writ Petition,

plec;se c;-nsider the present petition as departmental appeal, send

the. samé to the respondergt“ No.2 Wz'th the direction to decide Ihc
same within stipulated reasonable time "

8. Perﬁsal of the judgment/order -dated 13.03.2015 of lthe
Hon’blé Peshawar High Court Peshawar passed in Writ Petition
No.81-P/2015, filed by the appellant, ‘would show that upon the
statement of the learned counsel for the appellant at the bar that he
| would be satisfied if the respondents are directed to decide_ the
appeal/representation pending befor(‘-:‘ fhem in accérda_nce with law,
the Hon’bfe Peéhawar High Court Peshawar directed the ‘rgspondent
No.2 to lo:)k into the matter of the appeilant and decide the same in
accordancé with law expeditiously.

9. The respondents No.2 & 3 -in their joint ‘written re}laly

expressed ‘in unequivocal terms that no departmental appeal was
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submitted by the .'alppellant'.' ) P
10. Plea taken by the appellant is that he preferred departmental
appeal on§08.06.2014 which was not responded. Be that as it may
‘ - :

be, the abpellant has allegedly preferred undecided departmental

appeal on 18.06.2014 but he filed the present service appeal on

06.07.2015 i.e. after more than one (01) year of filing the alleged

H

| depaitmental appeal hence in this ‘backdrop the ‘present service

appeal of fhe appellant is hop;:lessly ;cirne barred.

[1. Itis settled principle of law that Artiéle—lél of The Limitation
/—\ct‘ 1908;is not applicable to the appeals and litigation before
another forum cannot extend the period kof limitatién for filing

appeal before Service Tribunal. In this regard the judgment of the

august Supreme Court of Pakistan in case titled Khushi Muhammad |-

| through L.Rs. and others----Appellants Versus Mst. Fazal Bibi and

0th‘ers—--—Respondents (PLD 2016 .Sl-Jpreme Court 872) may be
quoted as a reference. Judgments rekferred to by the learned counsel
for the a:ppellant are not- found apblicable to the facts ‘and|
circu[ﬁstances of the present service apﬁeal.

12. In view of above, the present service appeal is dismissed

being barred by limitation. Parties are left to bear their own costs.

0o

File be consigned to the record room.

Lihnri Ftir

(Muhammad Amin Kundi) (Muhammad Hamid Mughal) -
MEMBER MEMBER
' ANNOUNCED

05.09.2018




_“05.09.2018 Learned counsel for the appellant ahd Mr. Kabir Ullah Khattak

learned Additional Advocate General for the respondents present.
Vide separate judgment of today of this Tribunal placed on file,
" the present service appeal is dismissed being barred .by limitation.
Parties are left to'bear their own costs. File be éonsigned to the record

. room.

Ybowimtrin 0~

~ (Muhammad Amin Kundl) A (Muharnmad Hamid Mughal)
Member . . o - Member
'ANNOUNCED
05.09.2018 = |
]
;
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S 3NBR2017  aiilegai@egnsel for the appellant and Mr. Muhammad Adeel Butt, Additional AG for the . -
T OpéraLer: zspondent present. Counsel for the appellant submitted trejpihdenfj‘ which is placed on file. .
Fosition: T8 come up for arguments on 25.09.2017 before D.B. e

R

(Muhammad Amin Khan Kundi)
E ) Member o

Khan) '

er -

¥

25.09.2017 Counsel for the appellant and Mr. Muhammad Jan, DDA

for respondents present. Since learned Member '(Mr. - Ahmad

‘ Hassan) is on leave, therefore, arguments could not be :hea,fd. To
- ’ come up for arguments oﬁ 26.12.2017 before D.B. =

2,6.12..2017 bounsel for the appellant and Mr. Muhammad Jan,
Deputy District Attorney for the respondents  Counsel for
.the ,appé‘liént seeks adjournment. Granted. To come up for
arguments 22.02.2018 before the D.B.

2 - Member 5

22.02.2018 Due to none availability of D.B the case is adjourned. To come up
' on 26.04.2018 before D.B

LY
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10.02.2016

17.05.2016

05.09.2016 .

11.01.2017

None present for appellant IVIr Daud Jan, Supdt alongw;th'
Addl: A.G for respondents present. Para -wise comments sabmltted ‘
by respondents No. 2 and 3 The learned Addl: AG relies on the same
on behalf of respondents No 1 and 4 The appeal is assngned to DB -

for rejomder and final hearlng for 17 5.2016.

Chairman

. Agent to counsel for the appellant and Addl. AG for
| respondents present. Counsel for the appellant requested for time
to file . rejoinder. Request accepted to come -up for

rejoinder/arguments on 5.9.2016.

:Member ‘ ber

Agent to counsel for the appellant and Mr. Usman Ghani, Sr.GP
for respondents present. ‘Rejoinder not submitted and requested for
further 1 tlme to file rejoinder. Request accepted To come up for re] joinder

and arguments on _{ { —-I-— / 2 before D.B.

Member — Mdmyber

Counsel for the appellant and Mr. Muhammad Jan, GP for the
respondents present. Counsel for the appellant seeks adjournment.

Request accepted. To come up for rejoinder and arguments on

31.05.2017.

(AHMAD HASSAN)
MEMBER -




31.07.2015

R
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termmatlon order was passed without conductlng inquiry in

4
13

- 1

i :prescrlbed manners.

Pellant Deposiieq

DB

Ap
Se

Ch&irman

Assistant AG for reépbndéﬁts

None present for appellant.

27.10.2015
adjourn ment.

To come up for

present. Requested for

reply/comments on 10.2.2016 beforeS.B.




& Form- A
FORM OF ORDER SHEET
Court of
Case No. 796/2015 -
S.No. | Dateoforder .| Order orother proceedings with signature of judge or Magistrate
Proceedings ' - ]
1 2 3
1 - 13.07.2015 The appeal of Mr. Hanifullah resubmitted today by Mr.
Hassan Muhammad Shinwari Advocate, may be entered in the
Institution register and put up to the Worthy Chairman -for
proper order. ' A \ -
REGISTRAR ™
2 W—>— Iy This case is entrusted to S. Bench for preliminary
hearing to be put up thereon _/AJ —> — /)"
‘
CH:&]RMAN
. . 15.7.2015 None present for appellant. The appeal be rehsted_

for preliminary hearing for 31.7.2015 before S.B.

CI-I/%AN




ot
~,
» s

2 The appeal of Mr. Haneefullah sb;rdf Nazir Kha‘r; Ex-PTC Teacher received to-day i.e. on 06.07.2015

is incomplete on the foIIowing ‘sc_ore which is returned to the counsel for the appellanf for completion '

and resubmission within 15 days. -

1- Memorandum of ap-peal may be got signed by the appellant. .
- 2- Copy of appointment order mentioned in para-1 of the memo of appeal (Annexure-A) is
not attached with the appeal which may be placed on it.
3- Annexures of the appeal may be attested.
4- Affidavit may be got attested by the Oat Commissioner.

No._ (Ul s, K | S

ot_2] 3 j015 : ' \

REGISTRAR =
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
: PESHAWAR. .
Mr. Hussan Muhammad Shinwari - :
Advocate . -

§."‘7’/ r ' R | | o

QD beve | |

9015




" %-BEFORE THE KHYBER PAKHTUNKEWA SERVICE TRIBUNAL,

L - PESHAWAR
Service Appeal No. Zﬁé /2015
 Haneef Ullah ...................... el pe e ee e (Appellant)
VERSUS

 Additional Chief Secretary FATA, FATA Secretariat Warsak

o Road Peshawar and others............. RN (Respondents)
i |
{ _INDEX
' S.No Descnptlon of Documents | Annex | Pages
1. | Service Appeal 1-5
2. | Affidavit 9
3. ' | Addresses of the partles : 7
4. | Copy of Service Book | A - 8-13
~ 5. | Copy of application - | B 14
_ 6. | Copy of termination order C 15-17
7. | Copies of appeal, Writ Petition D 18-24
and order 13/03/2015 |
8. "Wakalat Nama ) 25

- Thro;igh'

Dated: 04/07/2015

- - Appellant | %

Hassan Muhammad Shinwari
Advocate High Court,
Peshawar.

- Cell: 0333-9623694
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(\9 BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR
Service Appeal No.:gf’(é 2015 ice Trib
o pp -t / 1 Dlary No /
asua..lr - 015"
| Haneef Ullah S / o N azir Khan Ex-PTC ‘Teacher, Government
..'APrlmary School R1zanda F.R Kurram Agency........... (Appellant)
VERSUS

1. Addltlonal Chief Secretary FATA FATA Secretar1at Warsak

' Road Peshawar
2. Dlrector Educat1on FATA FATA Secretanat Warsak Road,
| -._"Peshawar » ' |

3. Agency Educatlon Ofﬁcer Parachmar Kurram Agency
’4'l‘Add1t1onal Agency Educat1on Officer, Parachmar Kurran

© Agency.......... e e (Respondents)

"APPEAL U/S 4 OF KHYBER PAKHTUNKHWA
~ SERVICE TRIBUNAL ACT, 1974, AGAINST THE
o IMPUGNED ORDER NO. 5166-70/EDU DATED
| ?‘W ~31/01/2014, WHEREBY THE SERVICES OF

... = THE APPELLANT HAD BEEN TERMINATED.
Zﬁ:w o |

_' Respeot'fnlly Sheweth:

1. That the appellant was appomted on PTC Post at G.P

Ke-snbmmaa ce-dgg Yasta F.R Kuraam on 10 / 1 1/2000. (Annexure “A”)

wad xled ,
°83!§§;§

B/>/ -
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Thét.the appellan-t‘pérforrrie‘d' his duties according to

| enfire satisfaction of his su_perior'u_pto 22/02/2013.

. That the appellant applied for two year earned leave

due to law and order situation in the area due to

sectarian crises ‘and dué to life threats to the

- appellant in the locality. (Annexure “B”).

~ That the respondent No. 4 instead of sanctioning tWo
o ,years leave,' issued. a : terminatign order of the

:' -,appeilant, (Annexure “C7).

S ’i‘hat_'the. appellanf éd,uid not receive the order in time
z-and ‘reeeived': -,fhe same on 20t May 2014 due to
o .diSturjb: on'ce;'oi.'- postal_-ser\;ice on éccount of law and
K _.Q?d,er situation in the‘-aree and‘.ne such swift postal

" facilities are available at ‘t1‘1e native village of the

" . dppellant, hence beyohd the control of appellant.

E That - after the recelpt of termmatlon order the
| ,appellant preferred a departmental appeal before

'respondent No. 3 on 18/ 06/ 2014, but no reply had

| .t'.hen'been made by the said respondent.




r-':Tha_t being .aggrieved'of 1n action and no action of
. respondents the appellant Vidéf Writ Petition No. 81A—
P/ 2015 moved Worthy | Peshawar ‘High Court,
_: : éegha;war, that'yide_order .dated- 13/03/2015 directed
| “re‘s_po_‘ndent No. 2 to con_si‘der: the' Writ Petition of the

R petitio'ner as Depart‘mental, Appeal and proceed with

BT ) :'the case of the pet1t10ner under the law but to no-

effect hence the 1nstant appeal (Copy of Writ

' Petition is annexed as ann_exure.. “D”).

 GROUNDS: -

That the acts and actlons of the respondents are

" ".agamst laW facts and materlals on record

'That' the respondentshave ignored the fact that not
| _“de01d1ng the departmenta.l appeal of the petltroner in
- ,tlme is depr1v1ng the pet1t10ner from further remedy

. agamst the grlevances whlch 1s the Valuable and

R ".fundamental right of the petltloner guaranteed to him

B . under the Constltutlon 1973




: ‘C ; That the _tfeatinent of - the: ‘respondents . ‘are

_ discriminatory, void ab-initic an ultra varies to the

~ preposition “AUDI ALTERAM PARTEM”

- D ~, That the respondents ha_ve"_ignoréc_i‘the fact that due
to the law and order situation in. the locality the

_postal service was not in proper order.

E . _Tﬁét_‘ the r'espondents;hévé ignoféd the fact and law
- "tlha;t,fegular enquiry is mandatory while awarding |
o rf_lajof penalty of termination, while the petitioner was

. awéfdéd majér 'pe.n'alty on fac.ts' and finding enquiry.

F | '~Tﬁat the respondents. havéignored the fact that no
| | ‘_-sl'-)vi;wifcbause ..'riofic-e, charge | ‘shee’.c"and statefhg—:nt of
3 '_a‘l.lj-é.géﬁons wer-é.z_' ilSéqu» :‘po{ the peitiotenr and’ the
*‘tj‘e'rmiination ordef had_" been made without holding

o 'ope‘n. inquiry as ofdain'éd under the law.

G. T-‘hét- the respondents have ignored the fact that no
absentee notice was . issued in the daily newspaper
- 'Which.is in itself basic critéria for helding any person

guilty of charges in Which'major penalty of dismissal

from service has been passed.




‘

H. Thatrpetitioner.‘{irill take other "gfounds at the time of
"‘arguments w1th the kmd perm1ssmn of thls Hon’ble

Court :

- It is, therefore most humbly prayed that on

' 'V—ac-ceptance of thlS Serv1ce Appeal the order dated h
e ::3_;1 /01/ 2014 paspseld by ,respondentNo. 4 may kindly
N A "b'e set aeide and the appellant be reinstated on the
poat'of - Primaﬁ School Teaoher. with all baek benefits

~ as he had been enjoying till 22/02/2013.

Appellant ©

Through

' Dated: 04/07/2015 HaSSan Muhammad Shinwari
e : " Advocate High Court
- Peshawar.




‘ BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
: ' mmmWMR

AS'e‘rvice Appeal No. __ /2015

' Haneef Ullah ..ot e, (Appellant)
;VERsUs

‘Addltlona.l Chief. Secretary FATA FATA Secretarlat Warsak

Road Peshawar and others..'...;.‘..; ..................... (Respondents)

AFFIDAVIT
L 'I‘-Ie‘neef I:Illla;ih. S/o- Naéir ‘Khan Ex-PTC Teacher,
" lGoVer—-nrRent Primary Seh_oolAl Rizanda, F.R Kurram Agency
| Sdle'mnly- affirm and d'eel'are. -that the contents of the Service
:App’e-a;‘,l_‘: are ~’crue é.-ncil‘eOrfec.t:.'te _the beSt of niy knewledge and
"'T‘Bellief., and nothing Vhes -_'_been concealed frorh this Hon’ble.

- Cour;t.

DEPONENT




Q

— . ‘ BEFORE THE KHYBER“PAKHTUNKHWA SERVICE TRIBUNAL,

'PESHAWAR
" Service Appeal No..__ -~ /2015
" Haneef Ullah .....c............ s e, (Appellant)
| VERSUS

“ “’Addltlonal Chief Secretary FATA FATA Secretarlat Warsak

L kRoad Peshawar and others......-“. e ————— (Respondents)

' ADDRESSES OF THE PARTIES
- -PETITIONER°

Haneef" Ullah S/o Na21r Khan EX—PTC Teacher, Government A
Prlmaly School Rlzanda F R Kurram Agency. -

RESPONDENTS s

1.‘-Add1t10na1 Chlef Secretary FATA, FATA Secretariat Warsak
- Road, Peshawar.
2. Director Education FATA, FATA Secretanat Warsak Road,
~ : Peshawar. .
3. Agency Education Ofﬁcer Parachmar Kurram Agency
. 4. Additional Agency Educatlon Officer, Parachinar, Kurran

- Agency ‘
. - Appellant |
Through = .‘

L ‘D‘at.ed: 04/07/ 2015 - .Has‘éan Muh’ammad' Shinwari
. ' - Advocate High Court,
~ Peshawar.
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ADD: AGENCY EDUCATION
OFFICE SADDA KURRAM AGENCY

PHONE. 0926-%20674 FAX 0924320674

Tow Ay . _ . No. 5/‘45—'70 /E€du:
11 e | DatedSaddathe 3/ / o/ /2015

On the fulfilling of all the codal formalities the following teachers are hereby terminated
from their service due to their long absence from duty with immediate effect .

S.No | Name with Father Name Desig School
1. Hanifullah §/0 Nazir Khan PTC GPS Rizanda
2. ] Abdul Wali Khan S/0 Muhammad Asghar | PTC GPS Mian Patai

Note: Entry to this.effect should be made in their service books.
e “‘41 1

Add:Agency EducatioR Officer
' Lower & Central Kurran Sadda
NO_S /66~ 72 jEdudated_3/ /_o) /2014
Copy for information to the
1. Director of Education FATA Peshawar.
2. Political Agent Kurram Agency. .
3. Agency Account Officer Kurram Agency.
4. Assistant Political Agent Central Kurram Sadda.
5. Teachers concerned. ‘
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W.PNo.§/ = nots

Hanifullah son of Nazir Khan , _ _
Ex-PTC Teacher Govt. Primary School | - ' | ~ A |
Razanda Kuram, presently Vlllage Doal Ghara, FR, Kuram | .
................ ..... Petitioner
Versus
1) Additional Chief Secretary FATA, Warsak Road, Peshawar.
2) ... Director of Education FATA, Warsﬁk Road, Peshawar.
3).  Agency Education Officer, Parachinar, Kurram Agency
~4)  Additional Agency Educatlon Officer,

- Lower and Central Kurram Sadda................ e Respondents

WRIT PETITION UNDER ARTICLE 199 OF
THE CONSTITUTION OF ISLAMIC REPUBLIC
OF PAKISTAN, 1973.

' Respeczfully Sheweth,
‘ The petitioner étate_swaé under:-
/\94/9 Y That the petitioner wés appointed on PTC post at G.P. School Yasta B
/ ) B/ ' FR Kurram on 10 11 2000 _(ér}gfzxure “A”)
il

- 2) That the petitioner performed his duty .according to the entire
satisfaction of his superior upto 22.02.2013.

3) - That the petitioner applied for two year earned leave due to law and
order situation in the area and due to the Sunni and Shia crises and

due to the life threat in the locahty (Annexure “B”)
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4)

5)

6)

)

That instead of sanctioning the two years leave respondent. No.5
issued a termination order - of the petitioner on 31.01.2014.

(Annexuyre “C”).

- That the order in question was received to the petitioner on 20"

Méy, 2014 due to the disturbance of postal service on account of law’

and order situation.

That after the receipt of the termination order the petitioner preferred
a departmental appeal before respondent No.2 on 18.06.2014., hence
no reply. ' '

That aggrieved with the acts and actions of the respondents the

oetitioney has come to this Hon’ble Court on the following grounds

amongst the others.

‘ GROUNDS

a.

That the acts and actions of the respondents ‘are agamst law, facts

and materials on record.

That the respondents have ignored the fact that not: demdmg the
departmental appeal of the petitioner in tune is depriving the
petitioner from further remedy against the grievances which is the
valuable and fundamenfal right of the petitionergﬁaranteed to hirﬂ

under the Constitution 1973.

That the tfeatment of the respondenis are discriminatory.

That the respondents have 1gnored the fact that due to the law and

order situation in the locality the postal service was not in proper

order.

That the respondents have ignored the fact and law that‘ regular

enqﬁiry is mandatory while awarding major penalty of termination,

+ while the petitioner was awardéd. major penaliy on facts and finding

/~ enquiry




&
-"’
/ ,
/ - f. -~ That the respondents have ignored the fact that no show cause :
// : ' notice, bharge sheet and statement of allegations were issued to the
/ petitioner ' '
' / -3 That the respondents have ignored the fact that no absent/ee notice
/ ' was issued in the daily newspaper. - B o

Therefore, it is requested that on acceptance of this writ- .
 petition, please consider the present petition as departmental appeal,
send the same to the respondent No 2 with the dlrectlon to decide the

same W1th1n stipulated reasonable tlme |

Petitioner
through

%\

Eid Muhammad Khattak
Advocate, Peshawar.

" CERTIFICATE:

Certified as per information furnished by my client that no such like writ .

pet'ition'has earlier been filed before this Hon’ble Court.

LIST OF BOOKS:
1‘) Constitution of Islamic Republic of Pakistan, 1973.

2) Aﬁy other law book as per need. : .

Advocate

f\\,'
F&“J&AY
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BEFQRE THE PESHAWAR HIGH COURT. PESHAWAR

WPNo. Kt — ’/) 12015

Hanifullah ........oooiiiireinri Petitioner
' Versus ‘
Additional Chief Secretary FATA, and others ............ Respondents

I, Eid Muhammad Khattak Advocate, do hereby affirm and
declare as per information furnished by my client that the conteﬁts of
the accompanying Writ Petition are true and correct and nothing has

- been concealed from this hon’ble court. |

—

~ Deponent
No: A A S ,m.é
3 csz.ed that the above was veriﬂ?d on solemniy \ L
. : affirmation bafczre me :)r’\giﬁuce, t/lgli& amwpﬂt.
Y .-oo-‘?l;oia 2 . y ------- casanse
\ | day of- AN L I
| | [/ s
who was identified BY..omee

“{Whois personaily known to 1§t




5’L

WPNo. &I — /) 12015

Hanifullah ................... e, Petitioner

Versus

Addltlonal Chlef Secretary FATA, and others .. ... Respondents

ADDRESSES OF THE PARTIES

PETITIONER: |
" Hanifullah son of Nazir Khan ‘
- Ex-PTC Teacher Govt. Primary School

Razandé Kuram, presently Village Doal Ghara, FR, Kuram

RE SPOND}:NT S:
1) Additional Chlef Secretary FATA Warsak Road Peshawa.r
2) Director of Educatlon FATA, Warsak Road, Peshawar

3) Agency Education Officer, Parachinar, Kurram Agency. |
~4)  Additional Agency Education Officer, Lower and Central

Kurram Sadda

Petitioner

Through ' C
/ = X
Eid Muhammad Khattak
Advocate, Peshawar

w




FORM OF ORDER SHEET.

. PESHAWAR HIGH COURT, PESHAWAR

FORM “A”

Serial No of Date of Order
order or or Proceeding
proceeding

Order or other proceedings with Slgnature 0 udge\ Maglstrate and tl‘fat
of partles or counsel where necessary L - .

-

1 , 2

3.

EXAMIIED
Peshawar Hig

P

13.3.2015.

- Present:-

- LAL JAN KHATTAK, |:-

W.P.No.81-P/2015.

Mr.Eid Muhammad Khattak
Advocate for the petitioner.

- Through. instant

" constitutional petition under Article 199 of the

Cdnstitutioh of Islamic Republic of Pakistan,
1973, petitioner has approachéd this Court
with the following prayer.

“Therefore, it is requested . that on
acceptance of this writ petition, pIease'
consider the present petition as

" departmental appeal, send the same to
the respondent No.2 with the direction to
decide the same within stipulated
reasonable time.”

2. Learned -counsel for the petitioner at

the very outset, stated at the bar that he would

be satisfied if the respondents are directed to |

decide the appéal/representation péhding

‘before them in accordance Withllaw.'
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3. In view of the above, we direct the

respondent No.2 to look into the matter of the
petitioner and decide the same in accordance with

law expeditiously. Petition stands disposed of,
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To

Subject.-

Memo:-

No.4 (Additional Agency Education Officer Lower/Central Kurram). So it is requested that the -

case may Kindly be addressed to him for perusal please.

Agency Education Office ‘
Kurram Agency Parachinar

No éé’ A(Q /Edu
Dated ( é// 0 noi1s

The Registrar,
Khyber Pakhtunkhwa Service Tribunal
Peshawar :
o g
: 714 »‘fdmg
.APPEAL OF HANIFULLAH

Please refer to your appeal No.796 dated 15-9-2015.

In this connection it is submitted that the case is concerned with the Respondent.

Agency Education Offregr
Kurram Agency Parachinar




BEFORE THE KHYBER PUKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

‘Appeal No: 796/2015 o o v # |
Hanifullah S/O Nazir Khan Ex-PTC GPS Rizanda Kurram Agency.............. A'ppellant.
VERSUS ‘

1 Additional Chief Secretary FATA Secretariat Warsak Road Peshawar.

2. Director Education FATA. :

3. Agency Education Officer Kurram Agency.

4. Additional Agency Education Officer Kurram Agency.......................... Respondents.

Para-wise comments on_behalf of respondent No: 2 & 3

Respectively Sheweth:

Preliminary Objection

That the appeilant has got no cause of action to file the instant appeal.

That the appellant has not come to this Honourable Tribunal with clean hands.
That the appellant has concealed material facts from this Honourable Tribunal.
That the appellant is estopped by his own conduct to bring the present appeal.
That the appeal is bad due to mis-joinder and non-joinder of necessary parties.

S

That the appealis barred by law and no departmental appeal is filed to the competent
authority against the impugned order. Hence not maintainable under Section-4 of
Service Tribunal Act.

On Facts:

1. Pertains to record. :

2. Incorrect. The appellant was absent from duty therefore he is not entitle for any benefits.

| The service of the appellant has been terminated by the Competent Authority on account
of willful absence from duty as evident fromshis termination order (copy attended for
ready r'efenencé as Annexure-A).

3. Pertains to record.

4. As explained in Para No.2 above. - '

5. Incorrect. As the appellant was not present on duty therefore on account of absentia he
could not receive the termination order in time. Swift portal facilities are not related to
respondents. _

6. Incorrect. The Departmental appeal is not available on the record of resbondents
officers. Therefore no action has been taken from respondent's side on Departmental
appeal.

7. Relates to Peshawar High Court.

Grounds:

A. Incorrect. According to rules each & every Government employee are bound to perform
their duties regularly and honestly. The appellant was also bound to perform his duty in
acéordance with law/rules. No one is allowed to violate the Government rules.

B. Incorrect. The Departmental appeal of the appellant is not available in the record of
respondent officer. No Dairy number/remarks of any officers/official are avaitable on the
bbdy of the Departmental appeal.

C. Incorrect. The termination order of the appellant has been passed by the Competent
Authority on account of willful absence from Government duty. According to rules the
appellant was bound to perform his duty honestly & regultarly.

D. Incorrect. The respondents .have no relevancy with the postal services. All codal

formalities have been fulfilled by the Competent Authority for the termination of the

appellant
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E. Incorrect. As explained in Para No. A and D above.

%

Incorrect. As explained in Para No. D above.
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G. Incorrect. The appellantb has forwarded application for two years earned leave and then
without sanctioning the |6ave he left the school forever which a'gainst the law.

_H. Respon‘dénts also seek permission to raise other grounds at the time of arguments.

In light of the above facts it is humbly requested to please dismiss the appeal having no

legal grounds with cost.

AR

Respondent NO. 2 Director Education FATA
Peshawar.
Respondent NO. 3 Agency Education Officer

Kurram Agency
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AFFIDAVIT

We the above respondents do hereby declare and affirm that the above
comments are true and correct to the best of our Knowledge and belief that

nothing has been concealed from this Honorable Tribunal.

Respondent NO. 2 Director Education FATA
Peshawar. :

Respondent NO. 3 | Aéency%%ucation Officer

Kurram Agency
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
¥ PESHAWAR o |

N

Service Appeal No. 796/2015

Haneef Ullah .......... F P T ceveeein..(Appellant)
VERSUS

Additional Chief Secretary FATA

and others.......coooviiiiii .....(Respondents)

REJOINDER TO COMMENTS ON
BEHALF OF APPELLANT.

Respectfully Sheweth:

Preliminary Objection:

L. That the appellant being he aggrieved pefson, hence

has got locus standi to file the instant appeal.

2. That the appellant has come to the Hon’ble Tribunal
with clean hands and the act of the answering
respbndents is totally based upon malafide and the

action of the respondents is against the principles of

natural justice and fair play.




That the appellant has not ‘concealed,Ithe;?,ma-terial
facts from the Hon’ble Tribunal but the action and

inaction of the respondents are illegal and VQ'lative of

‘the fundamental and procedural rights of the

appellant.

That the appellant is neither estoped by his conduct
though the. appellant has been condemned against
the established norms of law. and natural justice,

€vern.

That the appellant has rightly made parties

necessafy for the disposél of appeal.

That the departmental appeal of the appellant has -

not been honoured by the respondents but 'dué to
malafide the presentation of the appellant has been

thrown int(_) waste basket.

ON FACT:

1.

2.

Needs no rejoinder
Incorrect. The appellant has performed his duties
diligently upto 22/02/ 2013 and has been terminated

illegally without observing the codal formalities since
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qua noon for -action detérment to the rights of the
appeliant and as such has been condemﬁed unheard
in his proves malafide in action and non action of thei

respondents.

That the ground in appeal is correct, ‘wherein the

“comments of the answering respondents are evasive

and has concealed the material facts. and truth from

the Hon’ble Tribunal.

That the ground in appeal is correct, whereas the‘

éomments of the answéring resporidenté are wrong
as the service c;f tﬁe :éppellant had been terminated
in groés violation of ‘lservice rules and the appéllant
had been condemned even unheard as such_ the
respondents had acted whimsically, arbitrarily and

against the service rules.

Incorrect. The groﬁnd in the appeal is correct,
whereas .the stance taken by the resppndciarit in is
incorrect as the respondents cannot prove through
record regarding following of procedure as laid down
by K.P. Service Rulés and :the very this zpara of the -

comments is sufficient to prove the in action of
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respondents and .regarding,requi‘sitioh' of'any sort of

¢ -

' acknowledgemeﬁt and proper communication of
explanation from appellant in respect of'ab,seﬁtee of

the appellant.

0. Incorrect. That the ground of appeal is. correct, but
since the respondents No. 3 and 4 being in league
.with each other; hence Had delib‘erat:ely and
purposely not aéted upon the department‘al appéal of
the appellant and the appellaht had ?_)een left un
answéred, and had thus imposed m:ajor penalty

illegally.

7. That the respondent No. 2 even’.had not ac:lted upon
the direction of Hon’ble Peshawar High Cvourt, hence
hgd coﬁtumaciously and- adarently %71018.th the
orders of Hon"ble Peshawér High Court, Peshawar

dated 13/03/2015.

GROUNDS:

A. Incorrect, the ground taken in the appeal is correct,

whereas that taken by the respondents is incorrect.

%
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Incorrect, it is‘ evident from the Aca’se file tnat event
the reepondent No. 3 has purp‘osely,-coritumaeiously
and adarently not acted upon the very directions of
worthy Peshawar High Court, Peshawar | dated
13/03/2015, | that proves malafide: and high
handedness the resporident being .illegal and
unconstitutional viz a viz - against the Khyber
Pakhtunkhwa Service Rules .in termination of the

appellant. o

Incorrect, the ground taken by the appellant is

correct whereas that of the respondent 1S 1ncorrect.

Incorrect, the ground taken by the appellant is

correct whereas that of the respondent is 1noorrect.

Incorrect. The ground taken in appeal is correct
whereas that of respondents is incorrect, as the
respondents are unable to prove from record

regarding existence of any enquiry or having asked

- any explanation or sending of show cause to the

applicant, with the mandatory provision of Khyber

Pakhtunkhwa Service Rules.



F. Incorrect, the ground taken by the' appellant is

(\ correct whereas that of the respondent 1s incorrect.

G. Incorrect. Verbally the appellant,had béén ;informed
of the acceptance of his application';for 2 years
éarned leave but at the back of the appellant, illegal,
unconstitutional and in gross Vioiatiofl’ of Khyber
Pakhtuﬁkhwa Service Rulés the terminatién orders
had been passed by respondent No. 3 with the active

connivance of respondent No. 3.

H. - That the appellant with the prior leave of the Hon’ble
Tribunal seek permission to take other grounds as

well at the time of argumenfs.

In the light of above facts it is very humbly
prayed for the acceptance of appeal of ‘the appellant
with any other relief deemed fit in the circumstances

5
of the case. '

' | Appellant | M
| | wf
Through | C/ S"\]\W y4

Dated: 30/05/2017 Hassan Muhammad Shinwari
Advocate High- Court
- Peshawar.




| BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
4 | PESHAWAR -

Service Appeal No. 796/2015

, Hane.erllah.........,.......7.........; ................... 'j. .......... (Appellant)
VERSUS

Additional Chief Secretary FATA

and others...............coevviiniininn, [PPSO (Respondents)

AFFIDAVIT

I, Haneef Ullah S/o Nazir Khan :Ex—PTC Teacher,
Governn;;nt' Primary School Rizanda, F.R Kurram Agency
solemnly affirm and declare that the contenté of the Rejoinder
are true and correct to the best of my knowledge and belief

and nothing has been concealed from this Hon’ble Court.

DEPONENT
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| L - 26.04.2018 Learned counsel for the.appellant and Mr. Kabir Ullah Khéttak '
| lcarned Addltlonal Advocate General present. The "Tribunal is
dofunct due to retlrement of Hon’ble Chalrman Therefore the
- case is adjourned To come up for the same on 06 07. 2018

06.07.2018 - Counsel for the appellant present. Mr. Daud Jan, Supdt
' " alongwith Mr. Sardar Shoukat Hayat, Addl: AG for respondents
present. Arguments could not be heard due to mcomplete bench.

To come up for arguments on 17.08.201 8 before D.B.

(Mu hammad Amin Kundl)
' Member

17.08.2018 . Learned counsel for the appellant’and Mr. Kabir Ullah Khattak
learned Additional Advocate General present. Arguments heard. To come

up for order on 05.09.2018 before D.B.

st 14 /

(g
(Muhammad Amin Kundi)  (Muhammad Hamid Mughal)
- Member L ' Member
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