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BEFORE THE KP SERVICE TRIBUNAL, PESHAWAR.

@

Petition U/S 12(2)688/2023

: In
‘Service Appeal No:938/2004 Pt Teren oyar
PN ﬂm " Fﬁu
L ’3
1. The Chief Minister, o . ﬂﬁ
Khyber Pakhtunkhwa, Peshawar. , e CF ) D 0D 3

2. The Chief Secretary, Govt. Of Khyber Pakhtunkhwa, Peshawar
3. The Secretary Industries, commerce, Mineral Development Labour &
* Technical Education Department, Khyber Pakhtunkhwa, Peshawar.

4. The Director General, Mines & Mineral, KP, Peshawar.

VS

1. Muhammad Akbar Khan, Ex-Deputy Director, Mines & Mineral, KP,
Department, Peshawar, through its legal hiers.

2. Farzana Shah (Daughter).

Asad Akbar (Son).

4, Saad Akbar (Son).

had

RESPONDENTS

REPLY ON BEHALF OF RESPONDENT TO PETITION
U/S 12/2.

RESPECTFULLY SHEWETH:-

Preliminary Objections:

1. That the petition is incompetent and not entertainable in its present
form.

2. That petition is filed for just lingering on the implementation petition
pending before this court in which already salary of the respondent
attached.”



3. That the petitioner misconceiving the court has concealed material facts
from the august Tribunal and therefore the petition is liable to be
dismissed with cost.

. That the same objection is filed by the respondent department
containing same documents in execution petition of the respondents
which was dismissed by this HOnable Tribunal. Copy of the order and
objection petition is attached for perusal as annexure-A.

. The in petition no ground disclose on which the department filed this
petition but just linger on the implementation.

FACTS:-

1. Incorrect and misconceiving. The respondent Akbar khan was

Honorably acquitted by the supreme Court of Pakistan.
. Correct.
. Correct. But these are no grounds for 12/2 petition.

. Incorrect and misconnecting and also amount to defaming the
respondents without showing any grounds particularly which is
necessary for filling this petition. The order passed according to law
and rules and is liable to be dismissed this petition on the following
grounds with cost.

GROUNDS:-

1. Incorrect and baseless. The deceased Ex-Akbar Khan Himself filed this
Appeal no 983/2004 in his life. And the respondent no.l original

appellant in service appeal n0:983/2004 was died in year 2019 and
widow of the respondent was died in year 2012 much before the
respondent no.l. The same plea of the petitioners and the same
documents was struck down by this Hon’able Tribunal in execution
petition. Copy of the death certificate is attached as annexure-B.

. Incorrect and misconceived. The respondent also defaming this
Hona’ble Tribunal and the same documents and plea was struck down




by this Hon’able Tribunal. The judgment attached by the petitioner
favor the respondents.

Py
3. Incorrect and misconceiving As explained in above paras.
4. Incorrect and misconceived. As explained in above paras.

5. The replying respondent also seeks permission to advance other
grounds and proof at the time of hearing.

It is, therefore, most humbly prayed that the petition U/s
12(2) being devoid of merit and may be dismissed with cost through out.

RESPO NTs

THROUGH: | %ﬁ |
: o

(SYED NOMAN ALI BUKHARI)
Advocate High Court



BEFORE THE KP SERVICE TRIBUNAL, PESHAWAR.

In
Service Appeal No0:938/2004

Industries Etc .

VERSUS

Akbar Khan, etc

AFFIDAVIT

I, Saad Akbar, do hereby affirm that the contents of this para

(wise are true and correct and nothing has been concealed from this august Court.
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the petitioner. ' Mr. Fazal Shah
oL 'us\ Mohmand, Addl. AG alongwith Aftab Ahmad, Legal

Advisor and Sher Muhammad, Supermtendent for the

\x\

- respondents present.

| 02. Representative of the respondents submitted an
“objection petiiioncl"-which does not seem to hold ground.
learned AAG requested for short adjoilmme'nt to
coritact the respondents for implementation of the
judgment and submission of proper implementation
report. Granted. To come up for implementation report
“on 26.10.2023 before the S.B.  Parcha Peshi given to

the partics.
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3 . BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR.

Execution Petition N0.608/2022 Saad Akbar Petitioner..

VERSUS

Government of Khyber Pakhtunkhwa & Others....ceeeeerescesss...RESpoOndents.

Objectlon Petition U/S-47 A 01-02

Afﬁdawt j B 03

Execunon Petition No.608 : C . 04707

-

Servxce Tribunal Peshawar Judgement 08-12
Datet:14.09.2021

Summary for approval to Chief Minister.

Law Department Ist opmion

Law Department IIst opinion

Order Sheet

M

X

Superintendent (Litigation}. .- 4
' For Director General
Mines & Minerals
Khyber Pakhtunkhwa, Peshawar
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wBEFORE THE HON’BLE SERVICE TRIBUNAL; KHYBE.
lPAKH’E‘UNKHW& PESHAWAR. ,}

Execution Petition No.608/2022 .

&

Saad Akbar

Versus

‘The Government of KPK, Through Chief Secretary KPK, &

Others.

OBJECTION PETITION U/S 47 CPC 1908, ON BEHALF
OF THE RESPONDENTS IN THE EXECUTION PETITION

NO.608/2022.

Respectfully Sheweth,

i, That the subject Execution proceedings are pending

disposal before this Hon’ble Tribunal wherein on the
previous date of hearing i.e. 23.01. 2023, this Hon’ble

Tribunal ‘'was pleased to direct the respondents to

submit implementation report of the order dated

14.09.2021.

ii.  That the respondent feels aggrieved about the Order

dated 23.01.2023 and prays for ifs vacation on the

following grounds amongst otherg,;

GROUNDS:

1. That the impugned order dated 23.01.2023, is
contrary to law and facts and same has been passed

without taking into account the true facts of the case.

9 That true facts were not brought before this Hon’ble
Service Tribunal through the factum of locus standi of

the pet1t10ner in the execiition pet1t10n 4§ he is not a




civil servant and as such cannot file any €x
petition before this Hon’ble Tribunal. Hence, 1
dated 23.01.2023 directing _the

implement the initial order dated 14.09.2021 is liable

to be vacated.

3. Tha'; this Hon’ble Tribunal has also

appreciate that it had no jurisdiction ove

ecution

respondents

failed

brought before it by the petitioner.

4. That it is worth submitting that CPLA N0.695-P/2021

is also pending before the August Supreme Co

ag

Hon’ble Tribunal in which no date of hearin

been fixed.

It is, therefore, prayed that on acceptance of the

instant Objection Petition, this Hon’ble Tribunal may

be pleased to re-call/set aside its order dated

23.01.2023.

The Chief Minister,
Khyber Pakhtunkhwa,
Peshawar.

The Secretary

~ Minerals Development,.

Department, Khyber
Pakhtunkhwa, ~ '
Peshawar. SECREFARY

o Govi of ihyher Pakhtunkhvwa
Minerals Dav: Deptt:

ainst the judgment dated 14.09.2021 passed b
g has yet

Respondents:

Through

) \

The Chief
Govt of
Pakhtunkhwa,

Secretary,
Khyber

- Peshawar.

Th ector Gen
Mines & Minerals,
Khyber Pakhtunkhwa,

Peshawar.
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; BEFORE TE[E SERVICE TRIBUNAL, PESHAWAR.

Execution Petition No.608/2022
Saad Akbar..;.,..;.".':..'.....;...'.....................................;.QPetitioner.

VERSUS

| Govemn‘iént of Khyber Pakhtunkhwa & QOthers....ccoveescesenee.. . Respondents.

-

AFIDAVIT

_ ' | L. Séid Muhammad Superintendént (Litigation) BS-17 of Directorate General Mines a

" Minerals do hereby sblemnly affirm and declare that the contents of the accompanying parawise reply is tr

and correct to the best of my knowledge and belief and that nothing has been concealed from this Honorat

Court. Itis ﬁzrther stated on oath that in this appeal, the answering respondents have neither been placed e
" part nor their defense have been struck off.

. DEPONENTS

\
\

Superintendent (Litigation)

R For Director(ieneral _ -

! SR : . Mines & Minerals

' | o - Khyber Pakhtunkh‘yaz Peshaw‘
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KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR,
’ 4
b IJUDICIAL COMPLEX (OLD), KHYBER ROAD,
. PESHAWAR. ‘
No. <
£P ps. €07
i APPEALND..... ot evireneeseree e of 20 ¥
i ade bay
L eerereesesiereienienn. gélﬁét - /% - % ..................... Appcllant/Petitioner
. oo / Q Versus k?
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S //1%1/”&% ......... 7 ................... Kesporndent
: e Respondent No........ - ( 4 ) ..........................
| . wenls 3 1 Pl
¢ Notice to; — . thél ?I nevals. ¢ hdwvat.
; ‘ 4
g o ‘
rEé WimREAS an appeal/petition under the provision of the Khyber Pakhiunkhwa
5 Provinge Service Tribunal Act, 1974, has been presented/registeired for consideralion. in

j the above case by the petitioner in this Court and notice has been ardered (o issue. You are

; herchy inforrped ghat the said appeal/petition is fixed for hearing before Lhe Tribunal

f 0> .~V {[ﬁ[ﬁ/ﬁ?fk ............... at 8.00 A.M. If you wish to urge anylhing against the

appellant/petitioner you are at liberty to do so on the date fized, or an y other day {o which

the case may be postponed cither in person or by authorised representalive or by any

Advecale, duly supported by your power of Attorney. You are, thevelore, reguired o file in

this Court at !cast seven days before the date of hearing 4 copies of wrilten statemoent

alongwith any other documents upon which you rely. Please also lake notice thai in

. default of your appearance on the date fixed and in the manner alorementioned, the
appeal/petition will be heard and decided in your absence.

VSRR TS

TR

Notice of any alteration in the daie fixed for hearing of this appealpelition will he
- given to you by registerced pgst. You should inform the Regisirar of any change s your
i address. If you fail to furnish such uddress your address contained in this notice which the

are- rdress given in the appeal/petition will be deemed to be your correct address, and firet her
! ticeposted to this address by registered post will be deemed sufficient for Lhe purpese of
this apmeal'petilio

By e

l/'
Ueyr of afpdal is attached.
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: BEFORE THE KHYBER PAKHTUNKHWA SERVICE - @
1 4 TRIBUNAL, PESHAWAR. . SR

Execution Petition No, éﬁ’g“ /2022
In Service Appeal N0.983/2004

Sead Akbar., |, VIS

' Mines & Mineral Deptt: =,
INDEX
‘QNO. Docuinents . ‘ .‘ .Annexure | _Page No.
_ 1. | Memo of Execution Petition —— | _01-02
2._| Copy of Judgment -A- 03-08
3. | Vakalat Nama. | B 09

Saad Akbar

THROUGH: -

s .

SYED NOMAN ALI BUKHARI

-ADVOCATE, HIGH COURT
& .

v
. (UzMAlSYED)
ADVOCATE, PESHAWAR

Cell No: 0306-5109438




BEFORE THE KHYBER PAKHTUNKHWA @ % |
© 'SERVICE TRIBUNAL, PESHAWAR. -

-

o

Execution Petition No. : 12022
In Service Appeal No.983/2004

{Saad Albar S/o Appe]lant Namely Late Muhammad Akbar Khan Ex- Deput)
: Director, Mineral Department, NWFP Peshawar, . .
R/o HNO 173, Street, Sector-J1, Phase-2 Hayatabad Peshawar.

petltlon er

VERSUS

[.  The Govt of KP Through Chief Secretary Govt of KP Peshawar. *
2. The Chief Secretary Govt of KP, Peshawar.
3. The Secretary, Industries comimerce, ‘Mineral Development Labour
3 Technical Education, Deptt, KP , Peshawar.
4. The Director General Mlnes & Mineral, KP Peshawar

! . S . ' RESPONDENTS

severensamoennas

EXECUTION PETITION FOR DIRECTING THE : ..
RESPONDENTS TQ IMPLEMENT THE |
JUDGMENT DATED: 14-09-2021 OF THIS'
HONOURABLE TRIBUNAL IN LETTER AND
SPIRIT.. - .

RESPECTFULLY SHEWETH:

1. That the applicant/Petitioner filed Service Appcal MNo._14-09-2021 "
against the dismissal order. .

12

That the said appeal was finally heard by the Hﬂnurahle i rlbunal ;
on 14-09-2021. The Honorable Tribunal is kind enough to accept :
the appeal vide judgment dated 22-11-2021 as prayed for.it is
“added that due to death of the appellant during pendency of appeal,
his posthumous re-instatement into service will be ordered and he :
c will be treated to have died during servcic. (Copy of judgment is . ‘
; attached as Annexnre—A) |

Sl AT 3%711§n\:§§:j:{;#ﬁ.¥‘4'? P T e
ST ST



"That the respondenfs' were totally failed in tékm@ action’
regarded the Hon’able Trlbunal Judgment dated 14—09-2021 B

That the respondent totally violated the' judgment of Hon’ able.
Service Tribunal, is totally 111egal améunt to dlsobedxence and

Contempt of Court,

That the judg;h'ent is still in the field and has not been suspended
or.set,aside by the Supreme Court of Pakistan, therefore, the
respondents are legally bound to implemented the same in letter

and spirit.

That the petltloner has having no other remedy to file thlS‘.
Execution Petition. :

It is, therefore ‘most humbly prayed that the respondents
may be directed to obey the judgment dated 14- 09-2021thls august -
Tribunal in letter and spirit. Further be directed to modify the order ,
‘dated 17/02/2022 as per judgment. Any other remedy, which this
august Tribunal deems fit and appropriate that, may - aiso be
awarded in favor of applicant/appellant.

PETITIONER .
Saad AAkbar

¥

(SYED NOMAN ALI BUKHARTI) -
ADVOCATE HIGH COURT.

AFFIDAVIT: . - " o .

It. is affirmed and declared that.the contents ‘of the above
Execution Petition are true and correct to the best i rrw knowledge

and belief.

1

DEPONENT




- _“':Servf'é.e”?;\ppga!‘.llc\fo.983/‘2'004.__ o
SR “Date of IhStituticih
R Date of Deqision

) "‘(Appeua‘nt)_ :

yber: Pakhttjnkh-wa,- Chief M‘ini.stetj’s House,.
Peshawar. ang three others. - )

-~
. .

- (Reépbndehts)

Saaduliah Khan Maryat g ‘
Arbab Saiful Kamal, . , "

Advocates R -+  For Appellant.
ASif Masood Afj spap,
Deputy District Attorney

For RespbndentsL

ROPAD SULTAN TaRERN . CHAIRMAN ~ ATTESTED
ROZINA REHMAN e MEMBER () )

.

' ROZINA REHMAN MEMBER (3): Appeliant was the employee of the -
\‘ N B .
N ) réspondent Department, At the n

elevant time, he was holding the




mpnsonrnent therefore he t‘lecl wnt petrtlon In the".High Court

. Wthh was allowed and he was released on: ball Show cause was

- served upon the ‘appellant " and he ‘was awarded major penalty of

dlsmlssal from service. He l’led departmenlal appeal and a -

@

AT 3 h"""“w

‘ 2. . ~We have heard Saadullah Khan Marwat Advocate appeanng on,

i ,
1 N

: el /
. Lee

S

representatlon before the Governor but none of these petltlons were
dlsposed of wnthm the statutory period, therefore instant servrce

appeal was filed.

behalf of appellant and ASlf Masood Alir Shah learned Deputy District

Attorney for the respondents and have gone through the record and

the proceedings of the case in mlnute partlculars

3. Learned counsel for appellant contended that the appellant'

died clunng pendency of the lnstant servrce appeal and that the .

matter in lssue relates to the survnval of- the nght to sue followmg the
death of a civil servant He submrtted that appeal of decedent on a

matter relatlng to some terms and conditlons of service was

undoubtedly pendmg before this Tribunal at the time of his death and

his legal heirs had filed an “application for. brmglng on record. legal .

hell‘s of the appellant in the mstant service appeal Thrs application
seeking lmpleadment ofall the legal helrs of the appellant has already

been allowed by thls Tnbunal he therefore contended that the

appellant was not treated in accordance w:th law’ and rules and they
acted in vnolation of Artlcle-4 & 25 of Constltutlon of Islamic Republic.

of Pakrstan 1973. He submltted that the appellant was acqu:tted in

the NAB case by the august Supreme Court of Paklstan and in this

. regard, Judgment of the august Court dated 13,6, 2019 was procluced

.




R e Dl B

ancl is- placed on ﬁle vide WhICh appeal ‘was allowed conviction and,_ '

sentence of the appellant was set asade and he was acquitted of the
charge by extehdmg ‘the benefit oP doubt to hlm He submrtted that
the departmental ‘proceedings were lnrtrated only on the baszs of
crrmlnal charge Whlch was not subsequently proved and resulted in
acqurttal therefore, the impugned order Is wrthout lawful authonty

" and not sustainable, Reliance was placed on P, L.D 2003 187 2015 :

“ P.LCIC. 5) 1442 and. 2006 5.G. MR 1287,

e s

.
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4, - Conversely learned Deputy.- District Attorheysubmitted that
"~ - appellant- was holdrng the post of Deputy Dlrector ‘Minerals in the

Dlrectorate of Mlnes & Mmerals and was arrested by the NAB

%
YR

authontles .He was awarded the punrshment to undergo rigorous
lmpnsonment for two years and pay t‘ne of R52565 ,000/-. He .
contended that proper show ‘cause notice was served upon appellant :
and that on receipt of the reply of the show cause the competent
authority alter consrdenng the charges and evidence on record held
the appellant gurlty of the charges/ of. corruptibn against him and
‘awarded major. penalty of dnsmrssal from servrce w.e.f 22, 04 2004 e " '
the date of decision of thé Natlonal Accounlablllty Court U/S 3 of the
N W.F.P Removal From Service (Specral Powers) Ord:nance 2000 and

that the appellant was h‘eated in accordance with law and rules

' 5. From the record, it is evident that Muhammad Akbar Khan
appellant was holding the post of, Deputy Dlrector Minéral m the Mrnes
& Mmerals Department Khyber Pakhtunkhwa. He was arrested by the
NAB authontles on 27, 07 2002 He was trled by Accountablllty Court :

in connectron with Reference No.6 of 2002 and vide Judgment dated

* " ‘ ﬁ"%&ﬁs& BT RS BN AL




i

' 22.04.2004, he was convicted for an offente W/s 9 read with Section- -

10 of the National Accountap;




of Subsectlon-(Z) of Sectron

‘ From Servrce (Specra! Powers) Ordmance 2000 which was not'.

subsequendy proved and resuited iR

acqunttal It has been held by the

-

supenor fora that all the acqunttals are: cer:tarnly honorable There can -
be no acqurtta! whrch may be said-to pe d:shonorable Invo!vement of

the appeﬂant in the crrmmai case was the only ground on whrch he

3

'had been d!SlTIlSSEd from servrce and the sa:d ground had

subsequently dlsaopeared therefore hls acqurttal made hIm re- )

emerge as fit ‘and proper person entrtled hlm to contnnue with his
service, ' |

7. For what has been- drscussed above we consrder that the

appeal in hand merits acceptance It Is, therefore,-ailowed‘ as prayed

for.

/8. Before parti'ng, we deem it necessary to expound for removal’_j

of diffi cuItles in glvmg effect o operatlve part of the Judgment that |

due to death of the appellant dunng pendency of appeal, his: f;

posthumo"s remstatemen’r into servrce Wl” be ordered and he will be

(R —

e e e e

treated to have dred durlng serv:ce Parties are left to bear thelr awn { - °

" costs, F Ie be consrgned to the record room.

v
-
P,
-

ANNOUNCED
14.09.2021

(Ahm ‘Sultan Tareen)
R TN Charrman
o el
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. ‘ - Most Immediate/ Conrt matters
‘i: RN Government of
M di, Khyber Pakhtunkhwa l C]
s Minerals Development Department ‘
No.SO(EYMDD/2-17/Retirement/2023 “1 (& "
S Dated Peshawar. 23.05.2023 Sl
‘ To
The Secretary to.
Govt. of Khyber Pakhtunkhwa.
Establishment Department.
>
Subject: EXECUTION PETITION NQ.608/2022 IN SERVICE APPEAL NO.983/2004
TITLED MUHAMAMD AKBAR KHAN GANDAPUR V/S GOVERNMENT
OF KHYBER PAKHTUNKHWA.
Dear Sir.

[ am directed to state that a summary to Chief Minister Khyber Pakhtunkhwa in
the subject case regarding implementation of the judgment of the Hon’ble Service Tribunal in
Service Appeal No. 983/2004 was moved on 02.05.2023 for approval. which on one hand is still
awaited: while on the other hand. the Service Tribunal. vide order sheet dated 08.05.2023
(copy enclosed). has given last opportunity for submitting the implementation report in the case
otherwise on failure. the salaries of all the respondents would be stopped. The next hearing date in

the instant case is §9.06.2023.

2 In view of the above. 1 am. therefore, directed to requested that the Section
concerned in Establishment Department may be directed to process the case summary for its eaﬂy
approval by the Chief Minister. being competent authority, so that implementation report could be

presented before the court on the above hearing date, please.

Yours faithfully,

s

P

Section Qéﬁcel' (Estt:)
Encls: As Above. 4
Endst: No & Date even: g

Copy is forwarded to the:

Section Officer (O&M) for similar necessary action.

2. P.Sto Principal Secretary to Chief Minister, Khyber Pakhtunkhwa for information, please.
3. P.S to Secretary. Minerals Development Department .

47 Assistant Director (Admin) Directorate General of Mines & Minerals w.rt your letter
No.10174/DGMM/Admin: EP No.608/2022 dated 15.05.2023. with the directions to
pursue the case being court matter.

-

xé{»"li-'r—'—*f' v

‘ g,ge,fmﬂélf""f

Section’Officer (Estt:)
/




Date.. £.& — 04—~ 23

_ Government of Khyber Pakhtunkhwa
b Minerals Development Department

SUMMARY FOR CHIEF MINISTER KHYBER PAKHTU‘NKHWA
EXECUTION PETITION NO.608/2022 IN SERVICE APPEAL

NO.983/2004 TITLED MUHAMMAD_AKBAR _KHAN GANDAPUR V/S
.. , GOVERNMENT OF KHYBER PAKHTUNKHWA, ‘

On the charges of corruption and corrupt practices one Muhammad Akbar
Khan (Late), Ex-Deputy Director Minerals (BS-18), Directorate General of Mines & Minerals,
was arrested by the National Accountability Bureau (NAB) on 24.07.2002 (Annex-I), and
was trialed in the Accountability Court No.01 Peshawar. The Trial Court imposed him penalty
of imprisonment for 02-years as well as a fine of Rs.2564266/- vide judgment dated

Subject: -

22.04.2004 (Annex-II).

2. It is added that in light of above penalties, a Departmental proceeding was
also initiated against the above named late officer and a major penalty of Dismissal from
Service was imposed upon him by the Competent Authority vide order dated 04.09.2004

(Annex-III),
3. It may also be added that the above named late penalized officer had

challenged the decision of Accountability Court No.01 Peshawar as well as decision of
Departmental proceeding in the different courts of law, details given in the below mention

table:-

S.#

NATURE OF DECISION TAKEN BY THE COURT
! CONCERNED

NAME OF THE COURT IN WHICH
DECISION CHALLENGED

1.

I'i.  Rigorous imprisonment 02-years

lii. Fine of Rs.2564266/-

| (by the Accountability Court No.01 Peshawar
| reflected at Annex-II above)

Peshawar High Court, Peshawar

Peshawar High Court Peshawar upheld the conviction
and fine imposed by the Trial Court and sentence of
imprisonment  was reduced to the period of
imprisonment already undergone {(Annex-IV)

Supreme Court of Pakistan.

Supreme Court of Pakistan decided to extend the
benefit of doubt to the appellant. The conviction and

i sentenced of the appellant are set-aside and he s |-

acquitted of the charge by extending the benefit of
doubt to him (Annex-V).

Departmental proceeding ie. major penalty of

Dismissal from Service by the Competent Authority
(reflected at Annex-III above)

Khyber Pakhtunkhwa Service Tribunal
in the year 2004.

Khyber Pakhtunkhwa Service Tribunal through its
judgment dated 14.09.2021 decided that due to death
of the appellant during pendency of appeal, his
posthumous reinstatement into service will be ordered
and he will be treated to have died during service

(Annex-VI) :

CPLA against the decision of $€rvice
Tribunal has been filed
Department which can
{Annex-VII)




am’ 4. Pursuance to the Khyber Pakhtunkhwa Service Tribunal decision dated

6. - Approval of the Chief Minister, Khyber Pakhtunkhwa is

addition that Administrative Department may endeavor to obtain stay/suspension order of
the impugned judgment from the august Supreme Court of Pakistan vide {Annex-IX & X
raspectively). So far obtaining stay/ suspension is concerned in the case, the requisite
application through advocate-on-record has already been submitted in the Supreme Court of

Pakistan, which already shown at Annex-VII.
|

5. In light of the above, the Chief Minister Khyber Pakhtunkhwa in Terms of

Rule-4(1)(a) of the Khyber Pakhtunkhwa (Appointment, Promotion & Transfer) Rules, 1989,
being the Competent Authority, is requested to accord approval to implement the decision of
the Khyber Pakhtunkhwa Service Tribunal conditionally i.e. subject to the final decision of

the Supreme Court of Pakistan.

(Hameed Ullah Shah)
Secretary Minerals Dev; Department

«’/2. —éa: é‘Y‘gw (54 -;2

Minister,.zj/gr Minerals Development Department,
Khybe/fzpakhfunkhwa

4

Chief Secretary,
Khyber Pakhtunkhwa

Chief Minister

" Khyber Pakhtunkhwa.

e

R
A

14.09.2021 and subsequent hearing upon Execution Petition held on 22.03.2023 \y. {
(Annex-VIII), last opportunity was given to the Department for implementation report, the
" case was taken up with the Law Department for advice/ opinion. The Law Department

advised that the judgment of the Khyber Pakhtunkhwa Service Tribunal may be conditionally

_ implemented i.e. subject to the final decision of the Supreme Court of Pakistan with further

(L3 CamScanner




7., Summary for Chief Minister, Khyber Pakhtunkhwa moved by Minerals
“I)L\clopmml Department regarding implementation of the Khyber Pakhtunkbwa Service
Tribunal Judpment dated 19-04-2021 has been examined.

8. Penalty of imprisonment for 02 years as well as (ine of Rs. 2564266/- was
imposed upon Muhammad Akbar Khan (late), Ex-Deputy Director Minerals (BS~18) of
Directorate General of Mines & Minerals on account of corruption by the Accountability Court
No.1, Peshawar (Annex-IT). Subsequently, departmental proceedings were initiated against the
accused officdr and a major penalty of “Dismissal from Service” was imposed upon him by the
competent authority (Annex-II).

9. The accused officer challenged the decision of Accountability Court as well as
departmental proccedings. The Khyber Pakhtunkhwa Service Tribunal vide its judgment dated
14-09-2021 decided that duc to death of the appellant during pendency of appeal, his

- posthumous reinstatement into service is ordered and he will be treated to have died during
service (Annex-VI). The Administrative Department filed CPLA against the said judgment
(Annex-VII), however, the Tribunal upon hearing of the Execution Petition vide order sheet
dated 22-03-2023 granted last opportunity to the Department to implement the judgment in letter
& spirit and submit proper implementation report on the next date i.c 08-05-2023, failing which
cocrcive measures will be taken (Annex-VIII).

10. Consequently, the Administrative Department took up the case with Law
Department for advice/opinion which advised that the judgment of the Tribunal may be
conditionally implemented i.e subject to final décision of the Supreme Court of Pakistan with
further addition that the Administrative Department may endeavor to obtain stay/suspension
order of the impugned judgment from the august Supreme Court of Pakistan (Annex-X).
Therefore, in order to implement decision of the Tribunal, the Administrative Department vide
Para-5 ante has requested to accord approval: for issuance of conditional notification in respect
of the accused officer.

11 In view of the opinion of Law Department at (Annex-X), proposal of the
. Administrative Department contained in Para-5 of the Summary may be submitted for
appropriate orders of the Hon'ble Chief Minister, Khyber Pakhtunkhwa.

(Akhtar Saéed Turk)
Secretary Establishment
/0 May, 2023

Chief Secretay\/ Khyber Pakhtunkhwa
/
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Govemment of Khyber Pakhtunkhwa
Minerals Development Department

SUMMARY FOR CHIEF MINISTER KHYBER PAKHTUNKHWA

subject: - EXECUTION PETITION NO.608/2022 IN SERVICE APPEAL NO.983/2004

TITLED MUHAMAMD_ AKBAR KHAN GANDAPUR V/S GOVERNMENT OF

5 E?%crtn cC oY o \2 5 LAG] ' :S YCCVQES (?J

O

\/lc;uJS ’ Xf\k'

1 Tt b

KHYBER PAKHTUNKHWA.

Advocate Genars
‘(‘ yb@‘ pa‘\htuﬂflu
- Peshawar

Resfstant Advocats™ Cerarsk
Khylwer Pakh*unl‘hwa:

Pashawar
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T/ LAW. PARLIAMENTARY AFFAIRS &

HUMAN RIGHTS DEPARTMENT

SUBJECT: EXECUTION PETITION NO. 608/2022 IN SERVICE APPEAL NO.
983/2004 TITLED MUHAMMAD AKBAR KHAN GANDAPUR VIS

GOVERNMENT OF KHYBER PAKHTUNKHWA.
Reference Parz-12 of the Summary: '

18. The instant case has been examined. The view of Advocate General, Khyber
Pakhtunkhwa may be perused at Para-16 of the Summary. Law Department is
of the view that it would be appropriate that the Administrative Department
may approach the Law Officer in Khyber Pakhtunkhwa Service Tribunal to file
an objection petition in terms of section 47 of the Code of Civil Procedure,
1908 (Annex: “XIII”) on the principle laid down by the Supre.me Coux? of
Pakistan in the judgments (Annex: “XI” and “XII"), which prf)wdes the right
of appeal to a civil servant and there is no provision in the Khyber
Pakhtunkhwa Service Tribunal Act, 1974 to provide any remedy to the
successor-in-interest of the civil servant. '

SECRETARY LAW

CHIEF SECRETARY

(9. Plne tcen wrsontly.
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% twkéf’q’@ Address: High Court Building, Peshawar, Exchange No. 9213833
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22.

/-

) '
=~ M OFFICE OF ADVOCATE GENERAL, KHYBER PAKHTUNKHWA,

PESHAWAR

02/, ¢
dated Peshawar, the _/ 12023

Tel. No. 091-9210119 Fax No. 091-9210270

As per latest view of Supreme Court of Pakistan returned in a case ti‘.cled as
Azra Bibi Versus General Manager, Personnel (CPO), Pakistan Railways
HP, Lahore reported in 2023 SCMR 46, the Hon’able Supreme Court has
settled the Jaw on the subject wherein, inter alia, it has been held that:

There is no scope or prospect for filing any appeal before the Service
Tribunal under section 4 of the Service Tribunals Act, 1973 other th.an
by the civil servant himself, and the law does not permit the legal heirs
to knock on the doors of the Service Tribunal after the death of the said

civil servant.

Any relief which is personal to the deceased civil servant cannot be
granted after his death but the Service Tribunal after taking into
consideration the facts and circumstances of each case separately and to
alleviate the miseries of the bereaved family, may continue the pending
appeal only to examine and decide whether any monetary relief such as
lawful pending dues are payable or if any lawful claim lodged by the
civil servant in his life time which is subject matter of appeal in which
cause of action survives despite his death including pensionary benefits,
gratuity or provident fund etc. if permissible and applicable under the

~ law and rules to the deceased. However, the facts of the present case are

quite distinguishable and the Tribunal could not entertain the appeal
which was originally filed by the widow herself after the death of civil
servant and it was not a case of impleading the legal heirs in any pending
appeal to ensure the payment of full and final settlement of dues.
Petition for leave to appeal was dismissed and leave was refuse

Copy o, Judgment &> euclrted o oo o,
MIR JAVE
ocate-General,

akhtunkhwa
Peshawar.

(4
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>

‘%._\:-«‘r '
‘Supreme Court of Pakistan]
-

- esent: Sardar Tarig Masood, Amin-ud-Din Khan and Muhammad Ali Mazhar, JJ 6
AZRA BIBI~Pelitioner ' ;
Versus

GENERAL MANAGER, PERSONNEL (CPO), PAKISTAN RAILWAYS HQ, LAHORE and others—Respondents

Civil Petition No. 2628 of 2019, decided on 10th October, 2022. ’

(Against the judgment dated 27.05.2019 passed by Federal Service Tribunal, Islamabad in Appeal No. 2054(R)CS/2018)

Civil Servants Act (LXXI of 1973)-

i»

--=-S." (b)~--Service Tribunals Act (LXX of 1973), Ss.72(a) & 4---Appeal filed by legal heirs of deceased civil servant-—
Maintainability---Perusal of Civil Servants Act, 1973 and Service Tribunals Act, 1973 showed that there is no scope or prospect for
filing any appeal before the Service Tribunal other than by the civii servant himself, and the Jaw does not permit the Jegal heirs to
knock on the doors of the Service Tribunal after the death of the said civil servant-—-Any relief which is personal to the deceased
civil servant cannot be granted afier his death but the Service Tribunal after taking into consideration the facts and circumstances of
each case scparately and 1o alleviate the miseries of the bereaved family, may continue the pending appeal only to examine and
decide whether any monetary reliel such as lawful pending dues are payable or if any lawful claim lodged by the civil servant in his
life time which is subject matier of appeal in which cause of action survives despite his death including pensionary benefits, gratuity
or provident fund etc., if permissible and applicable under the law and rules to the deceased.

Record showed that the deceased civil servant died an 30.07.2017, and the first application/representation was moved bzfore
the department by his widow/petitioner on 21.05.2018, which was obviously after the demise of her husband. Nothing was placed
on record to show that the deceased, ever challenged his regularization with immediate effect, rather than from the date of his initial
appointment. The claim of regularization, rightly or wrongly, from the date of initial appointment was a cause of action that could
only be agitated by the deceased in his lifetime, but no such claim or legal proceedings were set into motion by him which showed
that the deceased was satisfied and not interested in lodging any such claim and after his death.

There is no scope or prospect for filing any appeal befare the Service Tribunal under section 4 of the Service Tribunals Act.
1973 other than by the civil servant himself, and the {aw does not permit the legal heirs to knock on the doors of the Service
Tribunal after the death of the said civil servant.

In the present case had the appeal been filed by the deceased and during its pendency he passed away. then subject to the
Tribunal first deciding the question whether the cause of action did survive despite death. the widow: petitioner could have moved
the application for impleadment in the Tribunal as if the Tribunal had not become functus officio.

Any relief which is persanal to the deceased civil servant cannot be granted after his death but the Service Tribunal after
taking into consideration the facts and circumstances of each case separately and to alleviate the miseries of the bereaved family.
may continue the pending appeal only to examine and decide whether any monetary relief such as lawfui pending dues are pay zble
or if any lawful claim lodged by the civil servant in his life time which is subject mauer of appeal in which cause of acticn survives
despite his death including pensionary benefits, gratuity or provident fund etc. if permissible and applicable undar the [aw and rules
to the deceased. However, the facts of the present case are quite distinguishable and the Tribunal could not entertain the appeal
which was originally filed by the widow herself after the death of civil servant and it was not a case of impleading the lzgal heirs in
any pending appeal to ensure the payment of full and final seitlement of dues. Petition for leave to appeal was dismissed and Jaav2
was refused.

Muhammad Sharif Janjua, Advocate-on-Record for Petitioner along with Mrs. Azra Bibi in person.
Nemo for the Respendents.
Date of hearing: 10th October, 2022,

JUDGMENT .

MUHAMMAD ALI MAZHAR, J.---This Civil Petition for leave to appeal is brought to challenge the judgment passed by
the learned Federal Service Tribunal, Islamabad ("Tribunal®) on 27.03.2019 in Service Appeal No.2084(RICS 2018. whereby the
appeal filed by the petitioner was dismissed.

2. To put it in a nuishéll, the petitioner, being the widow of Fateh Khan, approached the learned Tribunal by means of the

aforesaid appeal with the grievance that her husband joined Pakistan Railways as Gangman on 04.10.1990, and was regularized in
service on 14.01.2000 with immediate effect. She prayed to the department, as well as the leamed Tribunal that the senices of ber
deceased husband be regularized with retrospective effect from the date of his initial appointment i.e. on 04.10.1990. The recesd
reflects thai the husband of the petitioner dicd on 30.07.2017, and the first application-representation was moved before the
department by the petitioner on 21.03.2018, which is obviously after the demise of her husband, Nothing was placed en record o
show thal the deceased, Faieh Khan, ever challenged his regularization with immediate effect. rather than from the date of his initial

[y
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that could anly be agitated by the deceased husband in his lifetime, but no such claim or legal proceedings were st into motion by
.m which shows that the deceased was satisfied and not infcrested in lodging any such claim and after his death, this cause of
\ction does not survive to be agitated by his legal heirs, According to section 2(b) (Definitions clause) of the Civil Servants Act,
1973, a "civil servant™ means a person who is a member of All-Pakistan Service or of a civil service of the Fzderation, or who holds
a civil post in connection with the affairs of the Federation, including any such post connected with defence, but does include (i) a
person who is on deputation to the Federation from any Province or other authority; (i) a person who is employed on contract, or on
work-charged basis or who is paid from contingencies; or (iii) a person who is "worker” or "workman" as defined in the Factories
Act, 1934, or the Workman's Compensation Act, 1923. Whereas under section 2(a) of the Service Tribunals Act, 1973, a "civil
servant" means a person who is, or has been, a civil servant within the meaning of the Civil Servants Act, 1973. The provision for
filing an appeal to the Tribunal is provided under section 4 of the Service Tribunals Act, 1973 by means of which civil servants -
aggrieved by any, fmal' order, whether original or appellate, made by a departmental authority in respect of any of the terms and
conditions of his service may, within thirty days of the communication of such order, file an appeal to the Tribunal. The above
provisions unequivocally interpret and clucidate that there is no scope or prospect for {iling any appeal before the Service Tribunal
under section 4 other than by the civil servant himself, and the law does not permit the legal heirs to knock on the doors of the

Service Tribunal after the death of the said civil servant.

4. We are sanguine to the legal maxim "actio personalis moritur cum persona” which is a legal turn of phrase of Latin origin. In
the well-read literary connotation it means that the personal right to an action dies with the person. There are certain categories of
I~~al proceedings or lawsuits in which the right to sue is personal and does not survive to the legal representatives and, as a
« .sequence thereof, the proceedings arc abated. In case of survival of the cause of action, according to the genres of the lis, the
lezal representatives may be impleaded to continue the suit or other legal proceedings for which relevant provisions are mentioned
under Qrder XXII, Rule 1, C.P.C. that the death of a plaintiff or defendant shall not cause the suit to abate if the right to sue survives
and further modalities are mentioned in succceding rules, how to implead the legal heirs in case of death of one of several plaintiffs
or the sole plaintiff and in case of death of one of several defendants or of the sole defendant.

The petitioner in this case did not apply to the learned Tribunal for impleading legal heirs on the notion that cause of action

much after the death of her husband who did not opt to initiate any legal
ect to first

) All the more so, the claim of regularization, rightly or wrongly, from the date of initial appoiritment was a cause of action

5

survives despite death, rather the appeal was filed
proceedings within his lifetime. Had the appeal been filed by the husband and during pendency he passed away, then subj

deciding an elementary question by the Tribunal in the set of circumstances of the case whether the cause of action does survive
despite death, then umambiguously, the petitioner could have moved the application for impleadment in the Tribunal as if the
Tribunal had not become functus officio. For instance, if the service appeal is filed against the dismissal of service or for
compulsory retirement. and death of petitioner occurred during the pendency of appeal, then obviously the main relief of
reinstatement in service, which was personal to the appellant cannot be granted after his death but the learned Service Tribunal after
taking inlo consideration the facts and circumstances of each case separately and to alleviate the miseries of the bereaved family,
may continue the pending appeal only to examine and decide whether any monetary relief such as lawful pending dues are payable
or if any lawful claim lodged by the civil servant in his life time which is subject matter of appeal in which cause of action survives
despite his death including pensionary benefits, gratuity or provident fund etc. if permissible and applicable under the law and rules
to the deceased appellant. However, the facts of the present case are quite distinguishable wherein the Tribunal could not entertain
the appeal which was ariginally filed by the widow herself after the death of civil servant and it was not a case of impleading the

Jlegal heirs in any pending appeal to ensure the payment of full and final settiement of dues.
%, The learned Tribunal has already considered all legal and factual aspects in the impugned judgment and to some extent also

.isidered the representation of the petitioner being time barred, obviously for the reason that act of regularization was done in the
year 2000 but no departmental appeal was filed within the specified period of limitation, and €ven the departmental appeal was filed
by the widow and not by her husband during his lifetime,

7. Asaresult of the abave discussion, the civil pctition is dismissed and leave to appeal is refused.

- MWAIA-47.5C Petition dismissed.
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« The Secretary,

UL

Government of Kliyber Pakhtunkhwa R I

Minerals Development Department.

Attention: Section Officer {Egte;) _
Subjece- E'}'\:ECiTTION PETITION NO.608/2022 IN SERVICE APPEAL,

NG.983/2004 TITLED MUHAMMAD AKBAR KHAN GANDAPUR V/S
- GOVERNMENT OF KHYBER PARKBTUNIKHWA.
et A U LN Y BRR PARHTUNKHWA.
Dear Sir,

I am direcled to refer to your Department’s letter No.SO(E)MDD/2-17/
Relirement/2023/29$5-88, dated 07-03-2023, on the subject noted above and to state that the
Kbyber rakhlunkhwa Service Tribunal vide its Judgment dated 14-09-2021 in Service Appeal
NU.983,.2004, held that due to death of the appellant during pendency of appeal, his
posthumous reinstatement into service will be ordered and he will be treated. to have died
during service. CPLA of the Government against the ibid judgment is pending in the Supreme
Court of Pakistan wud the Service Tribunal vide order sheet dated 21-02-2023 has granted last
upfortunity 1o submil implementation report.

o, Luw Lepartment is ol the view that in terms of Order XX Rule-1 of Supreme
Cownt Rules . 1980, the ibid Judument of Khyber Pakhrunidiwa Service Tribunal, may be
widibionally implemented ie. subject to the final decision of the Supreme Court of Pakistan.
Moreover, it is advisable that Administrarive Depar'tment may endeavor to
blain stay/suspension order of the impugned judgment from the august Supreme Court of

-’

uhistan,

s e
E e . _

I
) ' ' : Yours Faithfully,
o .
| - _i
v (e . ;I’,': g ‘-3_;171'"’
/ 5/ F g _."" Assistant Law Officer (Opinion-)

Iat: of even No. & duse,
Copy is forwarded for information 1o te:-
1. PS 1o Secretary, Law Depurtment.

2. Master File. : -
. //
2T : Assistant Law Officer (Opinion-I)
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Leamed , counsel : for the petltloner present. M. Aséd‘ Ali

' ,;Khan A531sta111 Advocate Gencral alongwuh Mr Sapd Anwar ‘

| Ass1stant~for the respondents present .

1. . . .o

Replescntative of the respondents and leamed Asswtant

| _ Advocate General stated at the bar that department has

'subnutted summary 'f01 approval of the Chlef Minister. The sald

summary has reached ’6n the” table of Chlef Minister Khybcn- :

: Pakhtunkhwa. Respondcnts are drrectcd to submn

*Kummrcruelioh®

1mple1nentat10n report o the ncxt date- posn[vely Adjoumcd

To come up for 1mp1ementat10n 1eport on 21/08. '7023 befme '

'SB PPgwentothepartles o .‘ /

Ny awuhé,nnnad’Aktaar Khan) =
: ."* Member (E)

”1 08. ”O ok - lecdrned counsel for the petitioner pi:clsan Mr. Sajid

2
B

X

: 1 ’
./“.\m;'c'm Limin®

: Anwar, Assistant alongwith Mr: /‘(sad Ali Khap, Assistant
/\dvocatc General (or _ﬂm _rcépo‘ndcnts present and sougﬁt e
acl;oummcnt /\djoumcd To come up for lmplcmuuanon

report before the S 13 on 28. 09. "’02_» Par cl ha Peshi given o i

' .thcpartics. ‘ . .. ; | » S
S ' (Saléh-;id ﬂin)"

Mcn* wer (J)




_;I!ﬂlllﬂllllﬂll!ijlll[ Il lllﬂliﬂ @

c)l"/'/[.: 1 5% s /
THE GOVT OF KHYBER PAKHTUNKHWA PAKISTAN

s
Sk sy
DEATH CERTIFICATE
CRMS No: D121003-12-0078 ) FORM No: P01739755
NATURE OF DEATH - NORMAL
4, u/u{a/"'x/ fl Koxrs <urisp,y

ér K N 1760141877963 LA L/b/awwfm
ub J’ Lt 0.3 c,“ b u‘" L 0.5 J“’ ula J’ L 0.3 /«,Jg,u & 28MC ¢ uv,

dﬂ‘&,& C.'/r,p} u})éjl’ 6}“\-4936'—-[7 o u,v U’)Lv é/l.“ /(L b//'r' /f’l. b/(fr‘
N S Lo N ;' AT | o
}E U’J f 0> . " (| V/f »’ a/ub/" / e -"”
! , .' ! i i
! | 10-92012  10-9-2012 | ! ; o1°5m
.f i i . ; -' '1730141877963 1730116160308
T :. — E ———— s e, ; _'L_ ; W1 - e el ———— :__._ e e
APPLICANT NAME: MUHAMMADAKBAR KHAN GANDAPUR e

APPLICANT CNIC: 1730141877963 RELATION WITH DECEASED: wife
ADDRESS : HOUSE #: 28/MC LAGAHAR! GATE

CITY DIKHAN, TEHSIL DIKHAN DISTRICT D I KHAN o

rDECEASED NAMEI HUSBAND NAME/ DATE OF SEX RELIG!ON IPLACE/DATE }DATE OF : REASON | SICKNESS

.‘.'io n

» J.’Lr" 23327 (3) 3ub e 03

; CNIC CNIC ,’BIRTH i . OF DEATH i BURIAL .fOF DEATH; PERIOD
fom R T A S e Y
'MAIMOONA - MUHAMMAD ; i ; ’ ; .
| AKHTAR " AKBAR KHAN i ! FE-  ISLAM ! DIKHAN ; NATURAL
! | GANDAPUR | | MALE. | : ,
" | | : ;’ ; : i
| 1-10- 1956 . 2 10-9-2012  :10-9-2012 | : i
1730116160308 L 1730141877963’ ] ; - 2 T e |

./ BLOOD RELATION | ] [ 1PERSON CAUSING DISPOSAL OF BODY

NAME SAIF UR REHMAN

e
CNIC : 1210154067785 1210154067765 NP
GRAVEYARg NAME . MAKHNA EAQFER WO . e e ﬁ”f’b@
ENTRY DATE : 18-10.2012 18-10-2012 '&'u-'{gt‘
ISSUE DATE": 22.10.2012 22-10-2012 LA

ADDITIONAL INFORMATION - . LAl St
ECREIWW ZZ/ T
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,1, y 3 Government of Khybre:r Pakhtunkhuwa f PR AR AN ’f:

Tracki 210000411 . . ~ e Form No: W10740746
cams?%’ﬁﬁ%gz 20-10102 Death Registration Certsflf:a_te rot M Por s s,
OLD/M REG #: [Deceased Person’ s Details Jlf[.[_}fl . : .
i Name MUHAMMAD AKBAR KHAN GANDAPUR ‘ R AN e
: Nationality : Pakistan| (,l\.”)"l: : G_-/;;
CNIC No: 17301-4187796-3 . 17301-4187796-3 : / LEL
Oateof Bith: - 0g Novemberigas . ﬂm' " 08-November-18¢5 ﬂy,c,r
Gender : Male Rellglon : ISLAM. 'f-..‘ m," fil iy U
Sickness Pertod: e ' VI
Date of Death: 26-November-2019 26-Novembar-2019 Ll

Ditte of Burial/Last rite: 27-November-2019

. Place of Death: DI KHAN

; .
I’ Reason of Death:  Natural Nature of Death:
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