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‘,Counsel for the appellant and  Asstt: AG
alongwith Mr. Daud Jan, Supdt for the respondents

present. Counspl for the appellant stated at the bar

that since the appellant has been promoted dﬁring

pendency of the present appeal, as such the present

appeal has| become infructous and he wants to

withdraw the present appeal.

In view of the above, the present appeal is
dismissed as withdrawn. File be consigned to the

record room.

Member Ifman

ANNOUNCED

28.09.2017

o c . R o L




¥ Service Appeal No. 549/2016 ' . -

31.07.2017 ‘ Counsel for the apbellant present. Mr. Daud . Jan,
" Superintendent alongwith Mr. Muhammad Adeel Butt, Additional

AG for the respondents also pre'se'nt. Lea_rnéd:counsel for the

appellant requested for adjournment. Adjourned. To come up for

arguments on 18.08.2017 be_fore D.B. The restraint order shall

continue. -

(Ahmad Hassan) (MuhammMKhan Kundi) -
Member = - Member
18.0-8.2017 Counsel for the appellant present. Mr. Daud Jan,

Superintendent alongwith Mr. Muhammad Jan, Deputy District
Attorney for the respondents present. Learned counsel for the .
appellant seeks adjournment. Adjourned. To come up for

* arguments on 07.09.2017 before D.B."

p A
(Muhamﬁmﬁin Khan Kundi)

{(Muhammad Hamid Mughal)
Member (J) A Member (J)

07/09/2017 Due to general strike of the bar and bench is incomplete,

 the case _is adjourned for arguments on 14/09/2017 before DB.

MUHAMMAD HAMID MUGHAL
MEMBER '

14.09.2017 . - Learned Additional Advocate General alongwith Syed
" Daud Jan, Superintendent for the respondents present.

Learned counsel for the appellant not present.  [ast

opportunity granted for arguments. AdjOL-ll‘nCd. To come up

- for argunﬁcnls on 28.09.2017 before D.B. -

h Member . - . %r

(Executive) - (Judicial)
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20.63,2Q£7 Counsel for the appellant angd Addl AG alongwrth Mr, Daud
' Jan, Supdt for respondents present Arguments could not be hear e
to 1ncomplete bench. To come up for arguments on 24 04 2017 before

D, B The restram‘E)rder sha]l gonunue

(AHMAD HASSAN)
MEMBER a

24.04,2017 Counsel for the appellant: is not in attendance, Mr. Daud Jan,
Superintendent alongwith Additional AG for the respondents present. In
view of order sheet dated 15.2.2017 appeal adjourned to 26.04.2017 for a

short date before D.B. The restraint order shall continue.

A1 ~ . .
Member - Chaffman

26.04,2017 Counsel for the appellant and Mr, Usman Ghani, Senior

Government Pleader alongwith Mr. Daud Jan, Supcrintendent
tor the respondents present. Counsel for the appellant sccks
adjournment. Adjourned for final hearing to 15.06.2017 before

the 1D.B. The restraint order shall continue.

‘ Member
. 15.06.2017 Counsel for the appellant oresent. Mr. Daud Jan, Superintendent

‘alongwith Mr. Muhammad Adeel Butt, Additional AG for the respondents |
also present. Leamed counsel for the appellant requested for adjournment.

Adjourned. To come up for arguments on 3’ 07 2017 before D.B.: The

/4//%

(GUL ZEB KHAN) (MUHAMMAD AMIN KHAN KUNDI)
BER . MEMBER

restraint order shajl continue.




15.02.2017

22.02.2017

o
 (AHMAD HASSAN)

Counsel for the appéllant and Addl: AG alongwith

informéd the Tribunal that a C.0.C application is pending

. before august High C_ou'rt"; Peshawar and that since they had

to submit the compliance 'répo'rt'whichhas been halted by

the order of this Tribunal by way of restraining order, so

" the status-quo  application may kindly be .dispose of

urgently. Counsel for the appellant requestéd for a short _

adjournment as he was busy today before Peshawar High

Court, Peshawar in other cases. In the circumsté_nces, short
date for next week is issued prior to C.0.C proceedings |
. before august High Court for full hearing. To come up for

~arguments on 22.02.2017 before D.B.

MEMBER

Clerk to counsel for the appellant and Mr. Daud Jan
(Supdt) alongwith Addl: AG for respondents present.

Argument could not be heard due to general strike of the

bar. To come up for argument on 20.03.2017 before D.B.. -

The restrain,order shall continue.

MEMBER

] — . (ASHFAQURNTAY)
E MEMBER
(AHMAD HASSAN) -

"Mr Daud Jan, Supdt 'for respondents present. Learned AAG . s




07.10.2016  Counsel for the appellant and Addl: AG for
‘ ' respondents present. Counsel for the appellant .‘re'queste_d for- -
adjournment. Adjournment granted. To come up for

arguments on 07.02.2016. The restraint order shall

continue.
(MUHAMMAD AAM ) e o
MEMBER o '
- 07.02.2017  Clerk to counsel for the appellant and Mr. Usman Ghani, Sr.

GP alongwith Mr. Daud Jan, Supdt for respondents present Clerk to
counsel for the appellant requested for adjournment. Request

accepted. To come up for arguments onl15.02.2017. The restraint |

order shall continue.

(ASHFAQUE
MEMBER

S (&/«/\v “MEMBER
T ) o | |
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12! 006.2016 , /\ppclidm wn[h counsel and Mr. Daud :Jan, Supd’
along,wllh Ziaullah, GP for respondents plcscnt chuestccl { ;
44

submission of written reply. Request aceepted. To comge up (o1 f

written reply on 27.7.2016. Status-quo be maintained.

. v |
Mcmber PV N

g ! ' s' N
; 27.07.2016 Counsel for thc appellant and Mr. ‘Murtaza "
' i Khan, Steno alongwith Addl. AG for the rcsmndenlsj
| present. Written reply submitted. The appeal is assigned
to D.B for rcjoindcr and final hearing for 05.09.2016.
. ‘T'he restraint order shall continue.
| S
: Ch#&rman !
ili . . . FT “,
05 09.2016

present Rejoinder submitted, copy whereof handed over to leairne_
Sr.GP. To come up for arguments on ¥ fo—{4 before D.B.

restraint order shall continue.

Memb \ber.

L.
. —— _
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'24.5.201.6 o Counsel for the appellant present. Preliminary

arguments heard and record perused.

Appellant is aggrieved of transfer/posting order

dated 10.5.2016 vide which his earlier transfer order was

~ prematurely  withdrawn wherc-agéinst he preferred
departmental appeal on 13.5.2016 which was rejected on
16.5.2016 and hence the instant- service appeal on

20.5.2016.

According to stance of the appellant the

[ impugned order dated 10.5.2016 was passed on erroncous

-~

e i interpretation of the judgment of the august Peshawar High

Court dated 19.2.2013 passed in Writ Petition No.

1087/2011 titled “Abdul Malik and others Versus -Addl.

+.Chiefl Secretary (FATA) and others™. That according to the

Secuer&PfoceSSFee _ spirit of the said judgment the respondents were (o
implement policy of the government f[or appointment

against post in Tehsil Prang Ghar by giving preference to

as directed in the judgment of the august Peshawar High

Court and as such the impugned order dated 10.5.2016
including final order dated 16.5.2016 are against facts and

law and liable to be set aside.

Points urged need consideration. Admit. Subject

to deposit of security and process fee within 10 days,
notices be issued to the respondents for wrillen
reply/comments for 21.06.2016 before S.I3. Notice of stay

application shall also be issued to the respondents for the

Ch &l—ﬁ, an

date fixed. Status quo be maintained.

the local-of the area. That the appellant is also local of the

area and was entitled 10 appointment against the said post -
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Form- A

FORM OF ORDER SHEET

Court of
Case No. 549/2015
S.No. Date of order Order or other proceedings with signature of judge or Magistrate
proceedings
1 2 3
; 24/05/2016 As per direction of the worthy Chéirman, the present
appeal filed .b;-l-VIr. qu;I"Shah through Mr. Noor Muhammad
‘Khatak Advocate may be entered in the Institution Register and
put up to the Worthy Chairman for propgr order please.
REGISTRAR ==
2- LZI "5 ’Zﬁ["é This case is entrusted to S. Bench for preliminary hearing

to be put up there on. 2 b.. gr’ ZO/é

(Il-lAlQMAN v
g
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The appeal of Mr. lgbal Shah PST GPS Ajab Khan Tehsil Prang Ghar Mohmand Agency recetved to-
day i.e. on 20.05.2016 is incomplete on the following score which is returned to the counsel for the

appellant for completion and resubmission within 15 days.

Copy of proper rejection order of departmental appeal is not attached with the appeal which may
be placed on it.

No. 83 7 /S.T,

ot B=>/S 1016

REGISTRAR ~
“SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
PESHAWAR.
Mr. Noor Muhammad Khattak Adv. Pesh.
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BEFORE THE KHYBER PA KHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

APPEALNO. S Y 112016

- IQBAL SHAH VS A.C.S FATA
INDEX
S. NO. DOCUMENTS ANNEXURE | PAGE
1. Memoofappeal = | e 1- 3.
2. Stay application . amswaseunse 4,
3. Order - A 5.
4. Impugned order B 6. \
5. Judgment C 7- 13.
6. Advertisement ' D 14. i
7. Departmental  appeal & E 15.
rejection
8. Transfer/posting policy F 16- 18. |.-
9, Vakalat nama R T - 1.109.
APPELLANT
THROUGH: ‘

NOOR MOHAMMAD KHATTA
ADVOCATE
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR
— ’ &a 89, By
APPEALNO._ SUY /2016  fai poid
| Blary pso. 0 |7
Mr. Igbal Shah, PST, | @atan o /
GPS Ajab Khan, Tehsil Prang Ghar, Mohmand Agency. \
.................................................................... Appellant

VERSUS

1- - The Additional Chief Secretary FATA, FATA Secretariat,
Warsak Road, Peshawar.

2-  The Director of Education FATA, FATA Secretariat, Warsak
Road, Peshawar.

3-  The Agency Education Officer, Mohmand Agency at Ghalani.
............................................................. Respondents

APPEAL _UNDER SECTION 4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT 1974
AGAINST THE IMPUGNED ORDER DATED 10-05-2016
WHEREBY THE APPELLANT WAS PREMATURELY
TRANSFERRED TO GPS ADAM KOR MOHMAND AGENCY
AND AGAINST THE APPELLATE ORDER DATED 16-05-
2016 WHEREBY THE DEPARTMENTAL APPEAL OF THE
APPELLANT HAS BEEN REGRETTED ON_NO GOOD
GROUNDS

PRAYER:
That on acceptance of this appeal the impugned order
dated 10-05-2016 and appellate order dated 16-05-
2016 may be set aside and the respondents may be
directed that not to transfer the appellant from GPS
Ajab Khan, Prang Ghar, Mohmand Agency till
. completion of his normal tenure. Any other remedy
w45% . which this august Tribunal deems fit that may also be
__. awarded in favor of the appellant.

>v|5 \1b R/SHEWETH:
ON FACTS:

Brief facts giving rise to the present appeal are as under:

1- That appellant was appointed as PTC in the respondent
Department on the proper recommendation of the
Departmental Selection Committee and after proper
advertisement issued/published in the leading News Paper.
That right from appointment till date the appellant has
served the respondent Department quite efficiently and up
to the entire satisfaction of his superiors.




————— i e

7-

A-

That after serving for considerable time at GPS Adam Kor
Mohmand Agency the appellant was transferred from GPS
Adam Kor Prang Ghar, Mohmand Agency to GPS Ajab Khan
Prang Ghar, Mohmand Agency by the respondent No.3
against the vacant post vide order 29-01-2015. Copy of the
order is attached as annNexure .iiviereencensesrnsacee A.

That in response to the order dated 29-01-2015 the
appellant submitted his charge report at GPS Ajab Khan and
started performing his duty with all zeal and zest.

That vide impugned order dated 10-05-2016 the respondent
No.3 cancelled the transferred order dated 09-06-2015 by
miss-interpreting the judgment dated 19-02-2013 passed in
writ petition No0.1087/2011 of the august Peshawar High
Court Peshawar. Copies of the impugned order and
judgment of the Peshawar High Court Peshawar are
attached as anNNeXUrCuiusseesssssmssssrresssnsasnsrnnssssensans B &C.

That according to the said judgment dated 19-02-2013
Peshawar High Court Peshawar directed the respondent
Department to implement the policy regarding initial
recruitment of the cadres of PST and CT. That it is pertinent
to mention that the petitioners in the said writ petition
No0.1087/2011 have questioned the selection process of the
respondent Department which was conducted by the
respondent Department in light of the advertisement issued
in 2011. Copy of the advertisement is attached as
ANNEXUNCuuusunnsnsnanssarssrasaassrnsnssasassssseannsnnsssasnsasssnnns D.

That due to miss-reading of the said judgment dated 19-02-
2013 the respondent No.3 pre-maturely transferred the
appellant from GPS Dew Dheri, prang Ghar. That the
appellant feeling aggrieved from the impugned order dated
10-05-2016 filed Departmental appeal before the respondent
No.3 but the same was regretted by the respondent No.3 on
no good grounds vide impugned appellate order dated 16-
05-2016. Copy of the Departmental appeal and rejection
order which has been written/drafted on the Departmental
appeal is attached as aNNEXUre .ievuieereressessrssensannsensees E.

That the appellant having no other remedy preferred the
instant appeal inter alia on the following grounds.

GROUNDS:

That the impugned orders dated 10-05-2016 and 16-05-
2016 issued by the respondent No.3 is against the law,
facts, norms of natural justice and materials on the record
hence not tenable and liable to be set aside.




B-  That the appellant has not been treated by the respondent
Department in accordance with law and rules on the subject
noted above and as such the respondents violated Article 4
and 25 of the Constitution of Islamic Republic of Pakistan
1973.

C-  That the impugned order dated 10-05-2016 is against the
clause T and IV of the transfer/posting policy of the
Provincial Government of Khyber Pakhtunkhwa. Copy of the
transfer/posting policy of the Government of Khyber
Pakhtunkhwa is attached as annexure .....ueeerssserannns F.

D- That the judgment of the august Peshawar High Court
Peshawar has been mis interpreted by the respondents and
as such the transfer order dated 10.5.2016 has been issued
by the respondents in violation of the principle of Locus
Poenitentiae.

E-  That the impugned order dated 10-05-2016 has not been
issued by the respondent No.3 in the public interest nor
exigencies of service.

F-  That the respondents acted in arbitrary and malafide manner
while issuing the impugned order dated 10-05-2016.

G- That the impugned order has been issued by the
respondents on malafide basis by taking shelter of the
august Peshawar High Court Peshawar.

H- That the impugned order has been issued by the

respondents with ulterior motives just to accommodate their
blue persons.

I-  That appellant seeks permission to advance other grounds
and proofs at the time of hearing.

It is therefore most humbly prayed that the appeal of the
appellant may be accepted as prayed for.

Dated: 16.5.2016

APPELLANT

IQBAL SHAH

THROUGH:
NOOR MOHA%MAD KHATTAK

ADVOCATE
(0345-9383141)
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BEFORE THE KHYBER PAKHTUNKHEWA SERVICE TRIBUNAL

PESHAWAR

APPEAL NO /2016

IQBAL SHAH Vs A.C.S FATA

APPLICATION FOR SUSPENSION OF OPERATION

OF IMPUGNED ORDER DATED 10.5.2016 TILL
THE DISPOSAL OF THIS APPEAL

R/SHEWETH: ’

1-

That the appellant filed above mentioned appeal along with
this application before this august service Tribunal in which
no date has been fixed so for.

That all the three ingredients necessary for the stay is in
favor of the appellant.

That the transfer of the appellant is against the transfer
policy of the Government of Khyber Pakhtunkhwa and the
impugned transfer order dated 10.5.2016 is also not issued
in the public interest nor exigencies of public service.

That the grounds of main appeal is also be considered as
integral part of this application.

It is therefore humbly prayed that on acceptance of this

application the impugned transfer order dated 10.5.2016 may very
kindly be suspended till disposal of this appeal.

APPELLANT
1>0 .

ALY

- THROUGH:

NOOR MOHAMMAD KHATTAK
ADVOCATE |




FATA SECRETARIAT * -
.DIRECTORATE OF EDUCATION

KPK, WARSAX ROAD PESHAWAR, PAKISTAN

NO. :
DATED_.

_ TRANSFER ~ o A O
Mr Igbal Shah PST Govt anary School Adam Kor Mohmand Agency ‘
is hereby transferred in hds own pay/scale with' effect from the date of his taking-

T e charge against the vacant:PST post at-Govt-Primary School Ajab Khan. Tehsil-
Prang Ghar in the interest of public service with immediate effect.

—

NOTE. ‘
1. Charge report should be submitted to all concerned.
) 2. No TA/DA is aliowed.
(Hameed Ullah Jan)
o ‘Director Educatlon FATA ,
EndstNo_ [/ T - 7# | Dated o? 5’—7 | 20'15._
. Copy forwarded to;, '~

i

T 1TDepty Secretary AlSC FATA Sacretariat Pashawar. T T
2. Agency Education Officer Mohmand Agency. : ‘
3. Agency Accounts Officer Mohmand Agency.
4. P.A to Director Education FATA.

Deputy Directress (Estab)
35




OFFICE OF THE AGENCY EDUCATION OFFICER

MOHMAND AGENCY AT GHALLANAI
P.N0O.0924290180 FAX:0924290180

CANCELLATION OF TRANSFER ORDERS.

o In pursuance of the decision of‘the'Honorableg High Court Peshawar,, Transter-orders
- of the followinig teachers to the Schdols, Located in Tehsil Prang Ghai'as notéd agaiiist their ;-
names issued vide this office 'Endst: Nos and dates even are hereby cancelied. 'wiih
" immediate effect. o ' ' ' O
The teachers are directed to assume charges in their original Schools under intimatior:
.. tothis office in stipulated period of time positively. ‘ '

. .
H 'S - w oy

e d e i IR BN U CRES I R NV T )

['S.No. | Name Desig: | School where transferred Remarks. : i
I Hassan Khan CT GMS Nao Killi o
2 Afzal Shah CT GHS Nivi Kilii Prang Ghar o
3 . |Yousaf DM | GMS Nao Killi - L i
4 Igbal Shah PST | GPS Prang Ghar o
9 __ | Zubair Shah PST | GPS Dew Dhery 1
6 Fazli Subhan TT GPS Dew Dhery
7 i Merwas TT. | GPS Sra Shah
8 Qasim TT | GPS Kirra No.02 B )
I9 Bacha Hassan PST | GPS Prarg Ghar L ]
| 10 | Muhammad Raza PST | GPS Sra Shah R )
' 11 | Zuhra Bibi CT GGMS Nivi Killi T

(SAEED GUL)

Agency Education Officer
@S’- Mohmand Agency at Ghallanai
Endst.No.Estab:fI/Canoeilatiori/ 2“3%2 /dated:_/ 0 /05/20186.

Copy to:- o
1. Director Education FATA K.P.K Peshawar.
2. Political Agent Mohmand Agency. R
3. AAEO (Concerned )
4. Teacher Concerned

o
AR RS
B Mot d Bl

g . st vt -

Agency Education Officer
Mohmand Agency at GhaIlZ]ai
e &

st . -

N, e '-w' ~ . . A b
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ur Rehman R/O Tehsﬂ prang Ghar

R’isul Shah R/O Tehsil plang Ghar
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.....
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Versus
I\hybu P'ﬂdmmlxhwa

Geerctary IF ATA,
Peshawar. :

txcm FATA Sccrclarn at Pcslmwat.

l& hybr‘l pakhtunkhwa

dUL.lLlOl! l \. Al

Mohnmnd /\g(,my at Ghalanal.”

n Olm er,
(Rupondunlx)

.-...--.--.--- eve s

\

AL lwlo l‘)‘) ol th Constifution of the

Wit Pefition undps
' Islamic R(.publm 0

llﬂlmhm, 1973 i

1

Praver in Wil Petition:
- i

On acceptance of
- please be xssved ¢
: fjling the PoSL
’ tpapsfer,  the
aonomtment beip
ground what so
other tehsils ,b‘,

13

‘merit listsifor fa
the transfers $0
yithout lawful ¢
orders sO m'x([le

xcsnn(.ms on &
] erred il;k '

ic‘.'.s':l &iheTr

this Writ Pe
Jirecting the resp

‘Ghar, the; Petxiloncxs throug
,po.m:acnt ag

umm iy
m

S SRR
P 2

tition ;m appr opriate wr i may
ondents to stop for thyith
P ETRe CT b "“th prang Ghar through
th tioucrs  are; continuously denied
1w resident of 'lclml Prang Ghar on 1o
sver, mualafidely vacant posts arc created in
transferring the mehcrs to, Tehsil Prang
-frhout rcmamed ‘in -the top of
Jlll::f. the post of CT & PTC,
it ade be ducLu ecl as 111egal unlawiul and
‘mfl of no Jegal-effect, the tr ansfer
vmiatloq of l.m and ban imposed by the
el fransters, Dbe xvvcuul and teachers so

iobation of law bL sent l)\d; o their own

“ehsil prang ghar be fidled

14 4o r
cppentord in g
A

s so 8

’”
KA

S ey -
sy

P
¥
JER L SR




i N

|
b
'i
!
¥
fromiamongst the eligih
petitioners arc eligible
posts of PIC & C1 ng
any other rcmcd‘y;' deem
i

RIRY

[:..,,.,L TONAY

K
e
e /7

Sty |'|

‘\l (Er
(/( e

ERSSATINOL <8

A - -, e

Rcsoectful]y Smeltth

..t\)

u;:f“#i

That thc Mohmand Agen]

i [Halimezai.

i #Yakaghond.

it {Pandyali. .

iv. iSali.

v. f/\ mbaur. ' !
vi.  Prang Ghar.:

vii.  {Khwaizi- baizi.
The l’um(mus betony
adjacent ot scltled. arca, r
be pagt of scttled arca an
on togd side. The Petitio
credit! Masters degrees i
qualiﬁications of M. Ed,
dcgrcss & ccrtiﬁcatcs are
. v [ :
i l
That 39 per Nohf'f”txor
'DM; JIZT/ AWTI is (o fill
% on lehsll\vxsc open tne

100 % On open mer:t at: T¢

1y b considered lor
ed proper may also be allowed.

!

=S consists of 7 Tehsils namdy

”
/

’
#

!

(o] “Tchsil prang ghar, this tchsil is
athu most of its arca is considered (o
1 due (o its location is.accessable and
ners are highly qualified and at their
N /\:l besides have the professional
B'Ed. CT and PTC. (Copics of the
nnchc d as Annexure A)

2}

d 13 7.2009, the posts CT, PET,
5 % Tribal Agency chcl & 73
1[ .’\ tule the post of PTC is to filled
hsﬂ‘cve I basis. Similar policy was n

Jl
d o

vonuu[cvcn prior o th T 1(Copy of the Notification dated

[3.7.2009 is attache d as ,:\
;.
f

3. That in view of the locat

teachers from ' other teihc
thcmsclves transfer to teh

. vacant eposts,-and' vhcn i

appomtments for Ihr' ncw
the other hand created vaca

o {
E' r;? IR

That smce the year 7007 th
advertlsed posts and remais
non from Tehsil Preng Ghay
that the :V'lcants posis were
tappomtmcm lctlcxs are almc

5. That vic c letter da'tccl 26.10

on the transfer of tcaching
was never implemented or
have bccn filled through:
!cccnli_y when-onc teacher

noexure 1)

on of Tehsil Prang Ghar, PTC/ CT
IIs make every endcavour to get
sil prang ghar against any expected
ansf« rred on the one hand blocked
cnnant in Tehsil Prang Ghar and on
ncw in other Tehsils.

c 1[)8 itioners are applymg agamst the
1ed in the top of meri lists, however

led through transf 1. (Copies of the
‘cd as AnncxuxeC D E,F&G) 1

oI]cwcd and frequently vacant posts
anql‘u in Tehsil Prang Ghar, quile
namc]y Ghant ur Rehman (’Icu on

g,u appointment in view of the fqu f
l

le and (it residents of this Tehsil, the
and fit for appointment against the

appointment or

I
!
i
i

"009 cven ban has been imposcid o <3
btaff' n BPS-15 and below, albeit 1‘%5»%' i

N N S
= g e _..‘."

ﬁ.
LS

gmﬂ

i

|
i

e i




RO

R S ———

SRR e

ik

-

AVK e,

=T

E eSS

e

"
el

o

R g

r
4

h

\

P PER

N -+
e

18.2.2011 of Tchsil pran
filled through transfer
halimzai, similarty one

‘TI'chsil to prang ghar Tchs
the copies were not provi
offort. The Pctitioners :lhr'opghout agitated

respondent however no

with the Dircetor off 1‘:1:!;}.‘(,
appeals & representations

H

6. That since  the petitigners
appointment and have go

law are constrained o i

this honorable Court inter

¢ Ghar, on the othet day the post was
from onc Hassan] Khan of Tchsil
Qayum was transferred from another
i, -here are a lot of Isuch transfers, but
ed to the petitioners despite their best
' this issuc with the
:u;liim was (aken thcﬂé‘con, they also mat
tion FATA butin };}5\333: (Copics ol the
are attached as /}n@;éxﬁgrq H)

i

!
I
! - ! :

' remained: deprived ~ of  thier

nis other adequate remedy available in’
ivoke the constitutional jurisdiction of
al:a onthe followix;}g grounds:

e
1

S v s

Grounds of \\) rit Petition:

A. That the Petitioners ixx‘
accordance with' the policy of the respo

against posts of PTe

itfegally and unlawfully.

B. That the Petitioner hav:e_
the rights sccured and
viotated. '

C. That in view of the logat
teachers from other tehsils make every
self transfer to tehsil: prar g ghar
posts, and when traj
appointments for the neg
the other hand created
petitioners remained -d

undawiully.

d fit and eligible for appointment in
ndents for appointment
& T however remained deprived of

Hot been ireated in accordance with law,
grarantecd under ithe law have been

}
!

. BT S

ion of Telisil|Prang Ghar, PTC/ CT
endeavour to get thems
against any expected vacant
oforred on the one hand ~blocked
w entrant in Tehsil Prang Ghar and on
vacancies in .other Tehsils, thus the
eprived of appointments illegally and

D. That the transfers made in violation of law and policy of thc

respondent  departmeny
id for appointment in accordance with

 petitioners be consider

F. That the respondents aj
the policy in letter and
on transfer so 1MposSC

. orders.

e e bt Ao AR e e 8 b

are liable to be reversed and the

T T3 law against the vacant posts. o
“That the right for employment of the petitioners are sccured
Lot onder article 9, 18 and
been recklessly violated. : S

A {o

R .
i 25 of the Constitution, however it has

¢ bound to follow the law and implement




S

- g N’
G. That the petitioners seck permission of this honor

able Court to
rclay on additional grounds at the |x

:aring of this peljtion,
o (I

! i :

Itis therefore prayed that on dedept
appiropriale writ ag prayed
f‘('..\'P()Hl’

ance of this Writ Petition an
for may | plcase be issued “against the
lents and in favour ofithe Petitio wers, : ;

-y b :- !
| el e

S ’ ©oPetitioner ;

Through . ‘ // 8

e S

‘ AZ ANW/\RE.:

3 - Advocate, Peshawar

C Listof Books: D ..

Constitution 1973. i

‘ e S
Civil Servangy (Appointment, Promotion & Transfer) Rules 11989, ; I
Civil Servant Act, 1973, B _

[
5

Certificate:

]
4

. #
Cortified that no Wit patition the gh ¢ subjest and b i
L

3

i

o . ,

clwveen the f

i TN paries has been fileg rrevionshy op cenzurrently, | s e ; 'g

‘ . o Ty | i Tobe - P |

{ : N B I P o : -

‘ L S 5«1

' B R i

a : i z

. N I

. i

: . |

H i |
i {
i i o

a3 icys 3 Los -
g .
! N .
&
;E , .

¢
t
t
i
H
H
! I
Y 1 : '
. ‘ ¢
i :
'
1 ' B .
H \ p
| ! ; .
: : ’ b SR
H : 4
[l H ' S t
I . i ‘
. ! " . i
H + ! A
' t E i
i 1 :
: ) i
1 iy
: K|
L H i
3 b
1 N K
| ! i *
: : N
. ; "
. J R i 3
| . I
b H i 3
i . R | 1 i
¢ “u, T H i
t
. N :
Z - #
. . - [ vom
| H =
i .
i i
'




M
'

-~

!
. w PESHAWAR HIGH COURT, PESHA WAR (¥
FORM OF ORDER SHEET h @

3 Comrof..‘ ............ ereeenes TP OO SURT U SO
/ . : . i
iy Cuse No..on..... NP PPN ' ) L
: g i . - : i,:
S i :
i z b Sevind Nawof 1 Date of Order of Ordur or uflluif Proceedings with Signature of Judype,
2 j! 3‘ Orduer ol : Proceedings. i ‘ ’;7
. ‘} Hroceedings ‘:, - i o i
i Eoor ol 3

; ! ‘..l;'}.{ ! 2 : § - : : A : ". .l'

P 15 i i ORDER | Writ Petition Noj1087/2011- | "'} ' ‘
NV a i : [ ‘ i
ooy | 19.02.2013 ST j
[ i : Lo :

i B |
i Lo l ‘ , ;

.' i é ' : l . ' R ;

; e i - Present: - Mo llaz Anwar, Aclvocatu
o : i 1 ' for Albdul Malil\ cle., pctmonux
o ;, ' . ,

B rd | [ ; Mr. Obaid Razzag, /\cl(ll /\(J

1 t H ! § . y
- § | ! for Uje respondents. ﬁ
’ P 1 ! ' C
HE 1'1 Kkok Kk ‘,{

Lo | | . i
R e - . A
Ty } | KHALID MAHMOOD, J.- /\jﬁdul Malik cte.,
Y 1 H ’ ' A

i ’ I e : ;

N ' i ‘ . peiitoniers hereinf, drrough the instanl censtilutiona!

' ! ] " ‘ 5

I’,‘ 3 H (< ' ; :

[ ) / /;’\‘ﬁ_/ petition, have ask ‘cI for; Lhc lbbLlZln(..C{O an appl'oynmu,
'j ' ‘[‘ f 5 ’ e o ' } 1 i i ‘p e 5 . v
i : ] S S writ declaring llh( et ol the :mpomluux i:llmlﬂ the
) ; i ' i
¥ { H i .

1 ! P iy - NP
i o posts of PTC / CT through the trz:msfcrs in ‘T'chsil
! : Do |

Ch . 'f , .

- . Prang- Ghar by jgnoring them from appointments

“ ; E
J t ; \ k )

b through initial recrutiment being nullity in the eye of
N 1 o .

] ! law is of no effect{whatever. They haye also asked for
i E ‘ » . : ! .o g -

i P the issuance of phn' appropriate \-v:i"xt' directing. the
} I L R i
; [ i respondents to consider them for appomtments agamst
o i i :
P ‘ ' | , f',‘. Sotal L | J' L ,
; i the aloresaid pdst besides  being cl:grb]c and
- i | T
o ' i : . ;
o : [ Edcscrvmg personal are also the residents of Teisil
i . C L N
s - S . { AR oy j
; A




N : : }
r. ] . ¢ : ’ ’ '
. C Prang Ghar. : : i
i by k! ' } oo
* : ; ‘ i |
: T f L ! O l
h "’rrl':- :. i - 1
-; 1 i { 2. The main contention of the lcamed counsel for !
N i _ ) vl . .
5 { i i
o { ' .- ' v e N !
; i ! the pelitiongr was that when lhc petitioners besides -
H M : ' ; ' . l !
ik - being residents of Tohsial Prang.f Ghar are also eligib.ie,
i ; ! |
i : v | . : : i
bR : ¢ | ;
. iR : ! how smu,] 7007 from cxeauonf and vacation of 1hc;
" i | r' Ll Cop i : : i
; i i L S R A e
i :/ i | f | posts of BTC / CI 1hcy h'wc bc‘cn dcpr;vecl‘[’rgm[
H N ; . ' :
it IHE ; - appointmenty agains the al"ou,x‘md posts by ﬁ]llmz, th(.
I G ; b . M
P . i . L
§ i .' ; same througly trapsior, which ;snlolaily. b;lxcd on m.";!u
th : 4 : ) i ! . ! ."r’
| ; g ; "
¥ f fide and purely on political consideration. The learnd
: S : { ’ ! ' .
Yoo *? . ~ | :
- i counsel by veferring io Nntil]c;ui'im hc;n‘irw No. I'S /7t
P | i S
J . i P : - .
A : = /10019 (Vol-27) 1 6497-6508, clatcd 03.07.2009 and !
P Cireular fetief dated 26.10.2009 further contended that )
P | ‘ 1
v | ,! ' : |
P : : | i I when  the _f__;ovcmmc'u by }Lﬁ.«.‘l!', formulated  the |
‘i ,; b I [ [
P ! ; . coad i
o i L ;n.uumm.n Cpplicy bocase of Afency Cadie posts i
| | ‘ . : i
i / " R ¥
i ;{ }'!».\ 15, how ”iL u .pnndu:l\ umld B lmym-d it by
B z ! f L .
SN b i l"Umt7 ’hu ]JO&IS thxouuh Lmnsh.‘f that too, when this
P .s‘ ; )
; i ; . ' . . .
N ; ; ; illegal act has been done in the period of ban on
RE i i o g'
T e |
A : | ; transfer, i
1 1 F : ¢
; ! : b i E
! 1 i : ¢ i
. . f ' - M i{ Yy
o ; 3. As against ihat, the :;Ieamed Additional
. i H i i
. i .
: ; ! i . . S8 .
i ; ! Advocate General though' tried his level best to
i H ; ' ’ o
E ! .=‘ ! 1
o ; ; i conlrovert the jallegations, fevelled by the: pelitioners,
- b ; i but he was totafl iy itiled o do so,
A : ! ) :
: " b ' .
H % ) K "
B I\rk i ! sl ' : 1 " . : :
- ; f“'!" 4, We havl pone: through the availuble record
i - EN ! . °
4pl . ! S B i’ﬁf ‘ PR !
. ‘ - 1,
I ! ' % i '

y
o
—
; PN
S i, l -
~




)

PN sy

e ST ———

—
e

> ‘g__.‘.v

e R
o R

St VA

Ty

T

e

T ST

AR T A =

P

e —— T ST

e g AR T ia s

e TN Ay o SRS AT L e

s —

JERRNORENERPIT IR S

AUD]

N
ll
s
.
L
i
i
I
1
)
I
i
'
.
1

|
|

~,

!
'\ against the aforesaid

Lol

a

| learned counsel for both the parties. '

5. Since the neutias

+

candidates being resident of Tehsil Parang)

thc Jaw and conslitut

thcir duc right ana ;:.:1
' i

appointments againist

Prang Ghar because i is the right of 1hu lowl\ of 1hc

arca, in which, the p
cmployed in the saic

respondents Lo imple

the - said  ares,
: i

vu

'al(
l
!
puarantegu
¢

deserving, shoi
which is

petition is disposed

Announced.
19. 02.2013

s

;&\ DOJUS |

jetter and spirit by keeping in th

who are otherwisé cligible

ez

\
1
i

nors are leblc ancl deserving
!'

| they, under

'n
.5

on, couldn’t be dcp!ivccl i'rom

0 1cqu.rccl lo Dc conaxdcncd lor

1,1,'

the 1)0515 ol Pi(. / (,l in ldm!

's
sty are created or V.u..tu.d to he
i

‘1

posts. 1hun.lonc,

‘

nent the POIIC)’ quiy uppomlmcnls
!

':1‘}15 Cihar, Bnis
i

. . t .
cir mind that the toculs

pests inlehsil P

and

]

'pn. d"l)uvuc‘ 11om‘§Lhcu duc 1'ght,
I B . | e

I LRI
ok

we, dircet the

g! S =

| carefully and consxdewd ihe submissions made by the

't
4

. e .
N AP |

I
~ob ~("

[
’
Wit

Auth

o A OF

0

.
| (V\ﬂg AT ?‘Eg‘f;

IO UL PR TR R A

Vet

Th \./

A5d




b b foatd o i B

|

Buduufce/v¢uwlr¢fk/1/00p/H30MW'eefo/%/

igz/);f’;/bb/’

/3 P 2ol

| & . . - . » ‘ ."/"".NM
S A f/«/‘” - A
:. ) - L /) . ) ' ».' (

‘ "’b\o ﬁ£0 J/O/} ———uﬂ_-u}
6})(//‘[/ |

/Jf}&)y@.’/‘;;?d’//@wu‘f' o E "

d‘u‘

/.
),(/ /‘J’Z_/v-'/ro,()/ C/"(/Pf'))

(/"‘{/J”"‘/p - (I-’CJ,.J c/”'~—’u
éuUC,J"”U’rW’)"ﬁ”"’“’(T

{ S LA -W/.‘p'fﬁ‘/’“d

/4
S

a2
[,fwj/\"/'c‘w_f‘_,w) )/)-”

e Yoy
r(zﬁcj 50 /,»wm,(/ = Voot e

Y £ e ’d"’/v
e

% N v
e o0 o | >4 3%27

- ) . . 3 . : = '
o~ - /A’Lf O . \ 7o ’ Ry N’
P~ y./ L.

e
» ¥ A K ,
i ATTE MmWW\
'?T(jgjjﬂ/,, & 4 S&Sgéz ' ;\\0 4)




.

Posting — Transfer Policy — updated till 10 Jan, 2009 _ { 1

F-(8

GOVERNMENT OF NWFP

ESTABLISHMENT & ADMINISTRATION
DEPARTMENT
(Regulation Wlng)

' POSTING / TRANSFER POLICY OF THE PROVINCIAL GOVERNMENT.

All the posting/transfers shall be stnctly in public interest and shall not be
abused/mlsused to victimize the Government servants

All Government servants are prohibited to exert political, Administrative or any other
pressures upon the posting/transfer authorities for seekmg posing/transfers of their

. choice and against the pubhc interest.

iii)

vi (a)

vil)

 viif)

All contract Government employees appointed against specific posts, can not be
posted against any other post.

The normal tenure of postmg shall be three years subject to the condition that for the

. officers/officials posted in unattractive areas the tenure shall be two years and for the

hard -areas the tenure shall be one year. The unattractive and hard areas will be
notified by the Government. '

IR

While making postings/transfer from settled areas to FATA and vice-versa, specific
approval of Governor, NWFP needs to be obtained

*While making postings/transfers of officers/officials up to BS-17, from settled
areas to FATA and vice-versa approval of the Chief Secretary NWFP needs to

~ be obtained. Whereas, in case of posting/transfer of officers in BS-18 and above,

from settled areas to FATA and vice versa, specific approval of the Governor
NWFP shall be obtained.

All Officers/officials selected against Zone-I/FATA quota in the Provincial
Services should compulsorily serve in FATA for atleast eighteen months in each
grade. This should start from senior most scales/grades downwards in each

scale/grade of each cadre.

Ofﬁcers may be posted on executive/administrative posts in the Districts of their

- domicile except District Coordination Officers (D.C.0s) and DPOs/Superintendent of

Police (SP). Similarly Deputy Superintendent of Police (DSP) shall not be posted at a
place where the Police Station (Thaana) of his area/residence is situated.

No posting/transfers of the officer’s/officials on detailment basis shall be made.

Regarding the posting of husband/wife, both in Provincial services, efforts where

- possible would be made to post such persons at one station subject to the pubhc

interest.

All the posting/transferring authorities may facilitate the posting/transfer of the
unmarried female government Servants at the station-of the residence of their parents.

[

Para-1(v) regarding months of March and July for posting/transfer and authorities for
relaxation of ban deleted vide letter No: SOR-VI (E&AD) 1-4/2008/Vol-VI, dated 3-6-2008.
Consequently authorities competent under the. NWFP Government Rules of Business, 1983,
District Government Rules of Business 2001, Posting/Transfer Policy and other rules for the time
being in force, allowed to make posting/transfer subject to observance of the policy and rules

Added vide Urdu circular letter No. SOR-VI(E&AD)1-4/2003, dated 21-09-2004

_ﬁkzs,@@’

. ®



kK fa . Posting — Transfer Policy — updated till 10 Jan, 2009 o 02 0 :

Xi) Officers/officials except DCOs and DPOs/SPs who are due to retire within one year
may be posted on their option on posts in the Districts of their domicile and be
allowed to serve there till the retirement '

'DCOs and DPOs who are due to retire in the near future may also be posted in
the District of their domicile subject to the condition that such posting would be
against non-administrative posts of equivalent scales;

xit)  In terms of Rule-17(1) and (2) read with Schedule-HI of thegv%ﬂ/P Government

Rules of Business 1985, transfer of officers shown in column 1 of the following table
shall be made by the authorities shown against each officer in column2 thereof:

Qutside the Secretariat

1. | Officers of the all Pakistan Unified Chief Secretary in consulitation with
Group i.e. DMG, PSP including Provincial | Establishment Department  and
Police Officers in BPS-18 and above. Department concerned with

the approval of the Chief Minister.

2. Other officers in BPS-17and above to be
posted against scheduled posts, or posts

normatly held by the APUG, PCS(EG) and -do-
PCS(SG).

3. Heads of Attached Departments and other
, Officers in B-19 & above in all the
Departments. - -do-

In the Secretariat

1. Secretaries Chief Secretary with the approval of
: the Chief Minister.
2. Other Officers of and above the rank
of Section Officers: | _ _
a) Within the Same Department Secretary of the Department
_ concerned.
b) Within the Secretariat from one .| Chief secretary/Secretary
Department to another. ' o Establishment.
3. Officials up to the rank of Superintendent:

a) Within the same Department

Secretary of the  Department
concerned. '
-b) To and from an Attached Department

Secretary of the Dept in consultation
with Head of Attached Department |

concerned.
¢)Within the Secretariat from one '

Department to another

Secretary (Establishment)

xiii}  While considering ]Sost_ing/transfér proposals all the concerned authorities shall keep
in mind the following:

a) To ensure the posting of proper persons on proper posts, the Performance
Evaluation Report/annual confidential reports, past and . present record of
service, performance on post held presently and in the past and general
reputation with focus on the integrity of the concerned officers/officials be

considered.
b) Tenure on present. post shall also be taken into consideration .and. the
posting/transfers shall be in the best public interest. _ wm e .
| | ATTESTED

! Added vide Urdu circular letter No: SOR-VI (E&AD)/ 1-4/2005, dated 9-9-2005.
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xiv)  Government servants including District Govt. employees feeling aggrieved due to the
orders of posting/transfer authorities may seek remedy from the next higher authority
/ the appointing authority as the case may be through an appeal to be submitted
within seven days of the receipt of such orders. Such appeal shall be disposed of
within fifteen days. The option of appeal against posting/ transfer orders could be
- exercised only in the following cases. :

i Pre-mature posing/transfer or posting transfer in violation of the provisions
of this policy. ' RN '

ii)  Serious and grave personal (humanitarian) grounds.

2 To streamline the postings/transfers in the District Government and to remove

any irritant/confusions. in this regard the provision of Rule 25 of the North West Frontier
Province District Government Rules of Business 2001 read with schedule — IV thereof is
referred. As per schedule-IV the posting/transferring authorities for the officers/officials
shown against each are as under:- ' '

S.No. | Officers ' Authority

1. Posting of District Coordination Officer and | Provincial Government.
Executive District Officer in a District. _
2. Posting of District Police Officer. .| Provincial Government
Other Officers in BPS-17 and above posted in the | Provincial Government
District. :
4. Official in BPS-16 and below - Executive District Officer in
consultation with  District
Coordination Officer.
3. As per Rule 25(2) of the Rules mentioned above the District Coordination
Department shall consult the Government if it is proposed to:
a) Transfer the holder of a tenure post before the completion of his
tenure or extend the period of his tenure. ' '
b) Require an officer to hold charge of more than one post for a period

exceeding two months.

4. - 1am further directed to request that the above noted policy may be strictly observed
~ /implemented. -. - ,

r

All concerned are requested to ensureA that tenutes of the concerned officers/officials
are -invariably mentioned in summaries submitted to the Competent Authorities for
Posting/Transfer. :

{Authority: Latter No: SOR-VI/E&AD/1-4/2003 dated 24-6-2003 R

It has been decided by the Provincial Government that posting/transfer orders of all |
the_ofﬁcers up to BS-19 except Heads of Attached Departments irrespective of grades will be
notified by the concerned Administrative Departments with prior approval of the Competent

.Auth.ority obtained on the -Summary. The Notifications/orders should be issued as per
specimen given below for guidance.: ; '

All posting/transfer .orders of BS-20 and aBove and Heads of Attached'
Departments (HAD) shall be issued by the Establishment Department and the Administrative

Departments shall send approved Summaries to E&A Department. for issuance of
Notifications. . - :

_ MT?TEE
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- BEFORE THE KHYBER PUKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Appeal No. 549/2016 , A
IqbalShah.....".'..............t ....... e ......Appellant,

VERSUS

1. Additional Chief Secretary FATA, FATA Secretariat Peshawar.

-2

3.

The Director Education FATA, FATA Sécreta‘riat, Peshawar. .
The Agency Education Officer, Mohmand Agency at Ghalani ...... ....Respondents.

" Para-wise comments on behalf of respondent No: 1,2 & 3.
Respectfully Sheweth: '
- Preliminary Ob'|ection

S N

N

That the appellant has got no cause of action to file the instant appeal.

That the appellant has not come to this Honorable Tribunal with clean hands.

That the appellant has concealed material facts from this Honorable Tribunal.

That the appeliant is estopped by his own conduct to bring the present appeal.

That the appeal is" bad due to mis-joinder and nbn-joir)der of né,ceésary parties.

The appellant submitted joint departmental appeal which is not permitted hence, his
appeal was not maintainable. ' . .

That this Honorable Tribunal has no jurisdiction to entertain the Appeal.

8. That the instant appeal is not maintainable and devoid of merits.

bn Facts:

1.
2.

No comments. Subject to record.

The appellant transfer was made in violation of policy, whereby Agency cadre post ie

PSTICT can not be filled .up by way of transfer.

No comments. As elucidated in para-2 above and paras below.

Incorrect. The previous transfer of the appellant was issued in violation of Law/policy.
The judgment dated 19.2.2013 of Peshawar H|gh Court directed the respondents
department that “the local of the area should not be deprived from their due right” so the
interpretation can be given to the Judgment, that a post vacated in one Tehsil should not
be filled up by way of transfer from other Tehsil. The said judgment is intact being part of
the policy of the respondents department. It is pertinent to mention, here that the
petitioners in W.P. No. 1087/2011 have again approached the Peshawar ngh Court

‘Peshawar through contempt petition No. 41-P/2016 photo copy attached as Annexure

(A). So It is wrong to suggest that, the respondents have mis-interpreted the judgment -
dated 19.2.2013. | o
Incorrect. The main conténtion of the petitioners in Writ Petition No. 1087/2011 was, that
the respondents department may be restralned from filling up posts of PST/CT by way of -
transfer. Copy of writ petition is attached as Annexure (B).

6. As elucidated in para-4 and 5 above.

7. That the appellant has got no cause of action to file instant appeal.




Grounds:
A. Incorrect. The respondents department is bound by law and the i'mbugned order |
- 10/05/2016 has been issued as per iaw/pohcy

B. Incorrect. There is no violation of Artlcle 4 and 25 of the constltutlon the appellant '
transfer is actually issued keeping in view policy of {che department and order of
Peshawar High Court dated 19.2.2013. | .

C. Incorrect. The appellant previous transfer order was issued in violation of policy. It has

~ been rectified, in light of Eonorab!e court decision dated 19.2.2013. o

D. Incorrect. Principal of locus poenitentiae does not apply in appellant case, because, the -

competent authority has the power to pass an order, and also, has the power to rescind

an order. The appellant could not benef ted himself from the ibid principal, being himself
standing at a wrong posmon

E. Incorrect hence denied. As replied above.

m

Incorrect. The impugned order has been issued as per law.

G. Incorrect. There is no malafide on the part of the respondents and he was treated as per

policy.

Incorrect. As stated in para—G above.

Incorrect. As elucidated in para-G above.

Incorrect. As stated in para-G above.

The respondents also seek permissnon to raise addltlonal grounds at the time of
arguments. o

In |ighi of the above facts it is humbly requested to please dismiss the éppéal having no

legal grounds with cost.

Respondent No. 2.

Respondent No. 3.

v%amwg‘“"

Director Educatlon FATA. ,

(Agency Education Officer,
Mohmand Agency.




- AFFIDAVIT

. We the above respondents do hereby declare and affirm that-the above
comments are true and correct to the best of our Knowledge and belief that nothing has
been concealed from this Honorable Tribunal. |

Moo it

Director Educaﬁon FATA.

-

ency Education Officer,
~Mohmand Agency.

Respondent No. 2.

Respondent No. 3.
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IN THE PESHAWAR HIGH COURT PESHAWAR

cocNo._Cjf - /D 12016
[n W.P No. 1087/2011
Decided on 19.2.2013

|. Zaman Khan s/o Rasul Shah R/O Tehsil Prang Ghar Mohmand
Agency. o : ' . o
7 Qeema Gul D/O Saeed ur Rehman R/O Tehsil Prang Ghar'Mohmand |

o

© Agency

(Complainants) .
VERSUS

I Additional Chief Secretary FATA, Khyber Pakhtunkhwa FATA
Secretariat Peshawar. _ :
" Hameed Ullah Jan Director of Education FATA Secretariat,
Peshawar. - ' .
Saced Gul Agency Education Officer, Mohmand Agency at
- (Ghalanai. : '

9 .

(8]

(Respondents)

Application for initiation of C(‘)\ntempt pre

against the respondents for willfully violating/not
complying and flouting the judgment & order dated
19.2.2013 of this Honourable Court

Respectfully Submi tted:

|, That the complainant has filed Writ Petition No. 1087/2011
in this Honourable Court with the following prayers: -

“On acceptance of this petition an appropriate writ may please .
be issued directing the respondents to stop forthwith filling the
posts of PTC&CT in T ehsil prang Ghar through transfer, the
petitioners are continucusly denied appointment being resident
of Tehsil Prang Ghar on no ground what so ever, malafidely
yacant posts are created in other Tehsil by transferring the
tcachers to Tehsil Prang Ghar, the petitioners throughout
remained in the top of merit lists for appointment against the
post of CT & PTC, the transfers so made be declared as illegal,
unlawful and without lawful authority and of no legal effect,
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imposed by the respondents on such transfers, be reversed and

teachers so transferred in violation of law be sent back to their -

own Tehsil and the posts so vacated in Tehsi] prang ghar be
filled from amongst the eligible and fit residents of this Tehsil, -
the petitioners are eligible and fit for appointment against the

_posts of PTC & CT may be considered for appointment or any

other remedy deemed proper may also be allowed.”

(Copy of writ petition is attached as annexure A).

That the writ petition came up for hearing on 19.2.2013, the
writ petition was allowed in the following terms.

“since the petitioners are eligible and deserving candidates
being resident of Tehsil Parang, they under the law and
constitution, could not be deprived from their due right and.
also required to be considered for appointments against the
posts of PTC/CT in Tehsil Prang Ghar because it is the right of
the locals of the area, in which, the posts are created or
vacated to be employed in the said posts. Therefore, we, direct
the respondents to inplement the policy qua appointments
against the aforesaid posts in Tehsil Prang Ghar, in its letter
and spirit by keeping in their mind that the locals of the said

" area, who are otherwise eligible and deserving, should not be

deprived from their duz right, which is guaranteed by the
constitution. This writ petition is disposed of in the above
terms.” - .

(Copy of the judgment and order dated 19.2.2015'13 attached
as annexure B). :

That the complainants thereafter approached the respondents
for implementation of the Judgments and order of this
Honorable Court, however, they gave a deaf ear,

_ That the respondents are willfully flouting and violating the
Judgment and Order of this Honorable Court, and had made
themselves liable to be proceeded against for the contempt ol

court.

2

the transfer orders so made in violation of law and ban -




orders of this §

— -

. ‘That in the interest of justice and for the sake of rule of law

the respondents deserve exemplaly punishment so .that thc—
dignity and honom of the Courts is- maintained.

a ppr opl late contempt

[t is, therefore, prayed that on dcceptancc, of this application

proceedings be 1mt1ated against the
respondents for willfully flouting and \floldlmg the judgment and
101101db16 Court.

Complainants
Througls ¢ /4
-
AZ ANWAR

Advocate Peshawar
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"~ IN THE PESH-

WAR HIGH COURT PESHAWAR .

lm{)

Wml’ctiuonNo : /2011 '

-Abdul Malik S/O Sald Muhammad Shah R/O Tehsil Prang Ghar

Mohmarnd Agency and Others......................... ..(Petitioners)
Versus

Additional Chlef Secretary FATA,: Khyber Pakhtunkhwq FATA
Secretariat Peshawar and others..................... (Respondcnts)

ADDRESSES OF PARTIES

_Petitioner:

1

Abdul Malik S/O Said Muhammad Shah R/O Tchsﬂ Prang Ghar
Mohmand Agency. ‘

Seema Gul D/O: Saecd ur- Rehman R/O Fehsﬂ prang Ghar
Mohmand Agency.

- Zaman Khan S/O Rasul Shah R/O Tchsﬂ prang: Ghar Mohmand

Agency.

Muhammad Daud S/O Mir3s ' Khan R/O Tehsil,__prar_lg Ghar

Mohmand Agency.

. Respondents:

I. Additional  Chief Secretary FATA, :_Khyﬁbe.r .

Pakhtunkhwa F ATA Secretariat Peshawar,
2. Director of Education FATA Secretariat, Peshawar.
3. Deputy Director of Education  FATA, Khyer
Pakhtunkhwa Peshawar. . o
4. Agency Lducalxon Officer, Mohmand Agency at
Ghalanai. ’ '
[ m—n

Petitioners 7

B Through @
&» | . . /

- IUAZ ANWAR
Advocate Peshawar |

AP ERS m‘*n!:t:w'!u@mrm
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l‘ORM OF ORDER SHEET

Court of........... Ceeererrsenneenn Cevernnnenees eesnnnre ...' ....... S
Case No

Scrial No. of

Pate of Order of |

Order or other Proceedings with Signature of Judge.

Orderof | Proceedings
I’:'f)ccc(lings :
| 2 _ . . ~3‘
"ORDER | Writ Petition No.10872011
19.022003 (.. - -

~Mr. Jjaz Anwar, Advocate,
for Abdul Malik etc., petltloners

Present:

Mr. Obald Razzaq, Addl AG
for the respondents._ -

TR Rk%RRK

'K.u/\LI.D,;MAHM_OO.D, J=Abdul Ml e,

pclmonus lwrcm through the instant consuluuonal
petition, haw asked for t;he issuance of an appzopnate

wrlt,declarmg‘;that -act of the. respondents ﬁlling the:

. posts of PTC./ CT through the tlanslms in Ichsﬂ
anng, Ghar by ignoring them from appomtments'

lhrough initial recruitment being nullity in the cye of

l'aw_is of no c;ffet:t V\‘/hétc-\‘/er, 'ﬁ%cy have also asl'<cd for
the 1ssﬁance éf a;a a;.ai).r;)ﬁrlate ert> dlrectlmg the
respondents to uonsxder thém fo; appomtments agalﬁst
the aforésaid posts besides being eligible and

deserving persona -are. also the. residents of Tehsil | -




Gl

)
| Prang Ghar.
2. The majﬁ contention of the learned counsel for.

the petitioner \;vas that when the petitioners besides
. being residents of Tehsial_'Prangv Ghar are also eligiblg,
’-Im'w sincé 2007, from crcaiioi; and yucqtio.n_ of the
posts..of PTC / CT, they have b_éen deprived -{rom »
‘ appoint-lments against the aforéézixidjposts‘ by ﬁl-]ing'the
same-through transfer, which is tlotally based on mala
fide and purely on- pohtlcal con51derat1on The Iearned
counsel by referring to.Notification bearing No. ES/ E
- | / 100-19 -(\701-27) /-6497-6'508,- dated 033.07.2009 and'
' C1rcu1a1 letter dated 26.19. 2009 further contended that
o B .' : o {when the government; by itself, formulated the |
_ | recruitment policy in case of Ageqcy“Cadre_po'sts in
VBS—I;IS, how the respo_ﬁdents_:could go_beyqnd{ it .b-y
filling the-posts‘,thr_ough transfer, that too, _Qhe_n this
illegal act nas been .done_‘jn the'.p_er'iqd of ban on

transfer.

3: 0 As against that, ‘the learned Additional
Advpcatc General. 'though. tried his level best to

1 controvért the allegations, levelled by the ‘petitioners,

| but he was totally failed-to do so.
» ’ .

4. We have gone through the available record
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? ]eamed counsel for both the pames

. cand1dates bemg resident of Tehsil Par ang, they, under
"'} the law -and constltutxon couldnt be deprived from
' thelr due nght and also requnred to be considered for

‘ appomtmuntb against the posts of PTC / CT "m Tehsil

“| area,. in which, the posts are created 01 - vacated to be

a employed in the said posts. Therefore,'we, direct the

| against the aforesaid posts in Tehsil Prang Ghar, in its

| letter and spirit by keeping in their mind that the locals'

5. 7 Since the petitioners are -'eligible and deserving

Prang Ghar because it is the right of the locals of the.

respondents to implement the policy qua‘ appointr_nents

of the said area;” who are otherwisc cligible and
deserving, should not be deprived from tocir duc right,.
\ :

which is guaranteed by the constitution: This ‘writ-

‘petition is disposed of in the above terms..

care[ully and consxdered ‘the submlsmons made by thu S

Announced.

19.02.2013 S C};,{)u,,/
[s4) Ehlid Mehmood (e — J

Exnminey
onhaw Ve bl (aa

thotiuncd Vindwse rilc)
o Qonun-e-SHhahiagil Ord';

WFIED TO BE TRUSZCOPY .

‘Boshawar

LA



R[SHEWETH , - -
- - All the preliminary objections ralsed by the respondents' .
are incorrect, baseless and not in accordance with law and

rules rather the respondents are estopped due to their own

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
4 , PESHAWAR ‘»

APPEAL N0.549/2016

IQBALSHAH VS "~ ACS FATA

REJOINDER ON BEHALF OF APPELLANT IN RESPONSE
TO THE REPLY SUBMITTED BY THE RESPONDENTS

conduct to raise any objection at this stage of the appeal.

ON FACTS:
1TO 7.

1- Adm:tted correct hence need no comments
2- Incorrect and not replied accordingly. That there s no
violation of policy. Further more that there is no such policy
or criteria due to which any vacant post should be ﬂl!ed up
“for any initial recruitment rather than transfer.

3-  Incorrect and not replied accordingly hence denied

o 4- 'Incorrect and not replied accordingly. That the previous

. transfer order of the appellant has been issued in
“accordance with law/Policy. That the respondents mis-
Interpreted the above mentioned judgment dated
19.02.2013.

5= Incorrect and not replied accOrdingly That the petitioners in
writ petition No. 1087/2011 questioned the selection process
~of the respondent Department which was conducted by the

respondent Department in light of the advertisement issued
in 2011.

6--  Incorrect and not replied acco’rdingly hence denied.

7- Incorrect and not replied accordingly hence denied. |

- ~ . S N . peses A g - . .
b T U 00 <A ik - o s TR I Pl




GROUNDS:
(Ato I):

All the grounds' of main appeal are correct and in accordance
with law and prevailing rules and that of the respondent are -

incorrect, baseless and not in accordance with law and Rules.
That the impugned transfer order dated 10.05.2016 is against

the clause I and IV of the transfer/posting policy and has not
been passed in public interest not exigencies of service. That

the impugned transfer order has been issued by the respondent

Department with ulterior motive just to accommodate their blue

eyed persons. : o ’ : -‘

It is therefore most humbly b'rayed that on acceptaﬁcé' of
this rejoinder the appeal of the appellant may be accepted in
favor.of the appellant. S C

APPELLANT

'IQBAL SHAH
THROUGH: o
'NOOR MOHAMMAD KHATTAK
. ADVOCATE
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S BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBU

| //ﬁ PESHAWAR
R APPEAL No. 549/2016 |
IQBALSHAH ~~ . VS -~ ACS FATA

w7 T

REJOINDER ON BEHALF OF APPELLANT IN RESPONSE
TO THE REPLY SUBMITTED BY THE RESPONDENTS

R[SHEWETH

All the prellmmary objections raised by the respondents

are incofrect, baseless and not in accordance with law and .-

rules rather-the respondents are estopped due to their own
conduct to raise any objection at this stage of the appeal.

ON FACTS:
1TO 7.

1-  Admitted correct hence need no comments. |
2-  Incorrect and not replied accordingly. That there is no
- violation of policy. Further more that there is no such policy
or criteria-due to which any vacant post should be f‘ lled up

“for any initial recruntment rather than transfer.

3- - Incorrect and not replied accordingly hence_denléd.

4- Incorrect and not replied accordingly. That the . previous

_ transfer order of the appellant has been issued in

“accordance with law/Policy. That the respondents mis-
interpreted the above mentioned judgment dated
19.02.2013.

5-  Incorrect and not replied accOrdingly. That the petitioners in
writ petition No. 1087/2011 questioned the selection process

of the respondent Department which was conducted by the

~ respondent Department in light of the advertisement |ssued
in 2011.

6-  Incorrect and not replied accordingly hence denied.

7- Incorrect and not replied accordingly hence denied.

R v 4 mess - S T ST Lo T I memetea N e ooaRTRET S = R
Bt At ——e S LR e n U e e e 2 o O i Pt S DA ARERETEIRR e s L e ey




GROUNDS:
AteI):

“All the '_grou'nds; of main appeal are correct and in a.cco”rdaric'e;
‘with law and prevailing rules and that of the respondent are

incorrect, baseless and not in accordance with law and Rules.

1_ That the impugned transfer order dated 10.05.2016 is against
the clause I and IV of the transfer/posting policy and has not .~

been passed in public interest not exigencies of service. That

the impugned transfer order has been issued by the respondent - S
- Department with ulterior motive just to accommodate their blue

eyed persons.

It is therefore most humbly p'rayed that on'acé:eptahce"'bf
this rejoinder the appeal of the appellant-may be accepted in
favor of the appellant. | o S

APPELLANT -

o

IQBAL SHAH

THROUGH: I
NOOR MOHAMMAD KHATTAK
| ADVOCATE |




