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Learned counsel for the appellant present.

Learned Deputy District attorney on behalf of respondents
présént. Vide our separate judgment of today placed on file
bearing appeal No. 289/2016 titled Amir Mugtada Qureshi
Ex-Sub Engineer Versus The Secretary, Public Health
Engineering ~ Department ~ Government  of  Khyber
Pakhtunkhwa, Civil Secretariat, Peshawar and others, the
present appeal is dismissed. Parties are left to bear their own

costs. File be consigned to the record room.

ANNOUNCED

24.07.2017

-—h
C };m"‘"

(Ahrhad I-Iassan)- (Muhammad Hamid Mughal)
Member Member




24052017

12.07.2017

(Gul b Khan)

Clerk of the counsel for appellant and Mr. Muhammad

- '-‘lA'Adeel Butt Addmonal AG AG for respondent present. Clerk of

S the counsel for appellant requested for adjoumment Adjourned.

To come up for arguments on 12.07.2017 before D.B.

- .-

(Muhammad Amin Khan Kundi)
Member

Mefnber

Counsel for the appellant and Mr. Muhammad Jan, Deputy

_ District  Attorney alongwith Mr. Muhammad Saddique,

Administrative Officer for'present. Arguments heard. To come up

for order on 24.07.2017 before D.B.
_

- (Muhammad Hamid Mughal)
_F—- Member
(Ahmad Hassan)

Member

-




| 11.042017

8.05.2017

»

Counsel for the appellant present. Muhammad Yasm,
Supermtendent alongw1th Mr Muhammad Adeel Butt Addmonal AG for
respondents also present. The present appeal was partially heard by D.B
comprlsmg of Chairman and Mr. Muhammad Amin Khan Kundi Learned
Member (Judlolal) but today the sald D.B 1s not avallable The office is
dlrected to put up the 1nstant appeal before a D.B in which both the above
mentloned ofﬁcers arg smmg To come up for arguments on 08 05 2017
before D B ‘

%% ‘
(AHMAD HASSAN) (MUHAMMAD AMIN KHAN KUNDI) |

'MEMBER MEMBER

Clerk of counsel for the appellant and Addl. AG for the
respondents present. Due 1o strike of the bar counsel for the |

appellant is not available. To ¢come up for final hearing lor
ppetam d e Ui na hcaring Xt

241‘.95,2.'0;7 before D.B.
th:,, frman




#27.09.2016

26.12.2016

31.03.2017

for and Mr,

Superintendent alongwith Mr. Farhaj .Sikander, Government Pleader for

Counsel the appellant Muhammad Yasin,
the respondents present. Learned ¢ounsel for the appellant stated that he
does not want to file rejoinder andj requested that the appeal may be fixed
for arguments, To come up for arguments on 26,12.2016 before D.B at

Camp Court D.LKhan

Mr. Tehsin Alamdar, Advocate for appellant and Mr. Muhammad
Yasin, Superintendent alongwith Mr. Farhaj Sikandar, Government Pleader
for the respondents present. Arguments could not be heard due to

incomplete bench. To come up for arguments on 27 03 2017 before D.B at

Camp Court D I Khan
@v\/\ N
ASHFAQUE TAJ
MEMBER -
Camp Court D.IKhan

Bty T

| Counscl for 1he appellant submlltc;d application

. 101 hcalmg 01 lhc appcal alongwuh connected 'xppeals on
' | : 1‘}.‘{}1‘2()517 at Principal Seat at Pcshawar instead of
- 24.07.2017 at camp céﬁrt D.I.ann. Application acccp!.ed.

} To come up for ‘ﬁna]: hearing before. the D.B alongwith
connected appeals on 11.4.2017 at Pcshawar 1nstcad of
24.07.2017 at camp court, D.I.Khan.. Nouces be, 1ssued to

the respondens.
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Security

Mr. Rustam Khan Kundi, Advocate, for the appellant

. present and submitted that-without giving any opportunity of defense

and personal-hearing to the appellant, he has been sacked. He further

submitted that this service appeal is maintainable for the reason that

30.08.2016

departmental appeal of the appqllant has been decided against him.
He also asserted that the respondent-department fulfilled codall
formalities and thus the impugned order is not lawful and in -
violation of ﬂlaw of natural justice. He afso argued that the appeal is

within time.

" Points raised at the Bar need consideration. The appeal is
adfnitted to 'regular hearing subject to all legal objections. "The
appellaﬁt is directed to dep(;sit the security amount .an‘d pr-ocess. fée
within 10 days. Thereafter, Notice be issued to the respondents for

submission of written reply. To come up for written reply/comments

on 30.08.2016 before §. B, - Eabisp Zesdl &) - 1l

' ~Appellant in person and Mr. Muhammad Yaseen, Supdt
alongwith Mr. Farhaj Sikandar, GP for respondents present.
Written reply/comments submitted, copy of which is placed on

file. To come up for rejoinder on 27.09.2016 before S.B at camp -

court D.I Khan.

f | Camp court D.1. Khan
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. " FORM OF ORDER SHEET
! Court of
Case No. 353/2016

HRPRES ;;e;‘ -
2,

"S.No. |- Date of order
Proceedings

Order or other proceedings with signature of judge or Magistrate -

1 -2

3

04.04.2016

' The appeal of Mr. Irshad llahi presented today by Mr.

Rustam Khan Kundi Advocate may be entered in the Institution

Register and put up to the Worthy Chairman for proper order |

please.

E . o ees
REGISTRAR A

This case is entru-sted to Touring S. Bench at D.l.Khan

for preliminary hearing to be put up thereon a?""'/é

' CHMé-WAN
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BEFORE THE HONOURABLE SERVICE TRIBUNAL K.P.K

PESHAWAR
S.T.A No. % 2016.
L= T I - 1 T Appellant
 VERSUS
Governtﬁent of L 2 Q= (o Respondents
INDEX |
S.No ‘ Description _ | Annexure | Page No.
11 Memorandum of Appeal ‘ ‘ : 1\- 3 o
12 Copy of Appointment Order Dated 02.03.2009 I 4 ’
3 Copy of Show Cause Notice Dated 21.01.2014 Il S—-6 :
4 Copy of termination order No.43/E-4/PHE 1] ~ -
Dated 14.02.2014 - -
5 Copy of Reply Dated 18.02.2014 \Y &~ 9 i
6 Copy of Departmental Appeal Dated 25.02.2014 V 1o-\S gi
7 Copy of Decision/order Dated 30.12.2015 VI 16- 23 ¢
8 Copy of Impugned Order No. SO(Estt)/PHED/1- Vi ,_(‘ R
90/2013-14.VOI-Il Dated Peshawar the, 03.03.2016
9 - | Vakalat Nama Y ‘
Dated 01.04.2016 Yours Humble Appellant
. : A F

Irshad Elahi
Through Counsel

an Kundi
High Court
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k BEFORE THE HONORABLE SERVICE TRIBUNAL KHYBR PAKHTUNKHWA PROVINCE h
. PESHAWAR.
. ‘
STANo_ 220 2016

. Irshad Elahi, i
S/o Shahnawaz, '-
R/0, Village Hisam Tehsil & District,

DLKRAN. .o APPELLANT.

VERSUS

1. The Govt of Khyber Pakhtunkhwar through:-
The Secretary, Public Health Engineering Deptt:

Peshawar.

2. The Chief Engineer (South) Khyber Pakhtunkhwa
- Public Health Engineering Deptt:

CPeshawar. ... RESPONDENTS.

Further Representation (Appeal) under S-4 of Khyber Pakhtunkhwa Service Tribunal
(Act-I) 1974 against order dated 03.03.2016 (Passed at Peshawar in the Absence of
Appellant at Peshawar on 03.03.2016) whereby Appeal Né. 729/2014 dated 25.02.2014
(remitted by the Honorable Tribunal on 30.12.2015) against the impugned order No.
43/E-4/ PHE dated 14.02.2014 by the respondent No.2 has been dismissed, concurring on
variant or dissimilar grounds ( vide para 5 of the impugned order dated 03.03.2016) with
the original, Impugned order dated 14..02.2014 of the Respondent No.2.

"PRAYER.

On acceptance of the instant Appeal, to set aside the t§vo impugned orders dated.
03.03.2016 and 14.02.2014 passed by the respondent No.1 & 2 respectively and to re-
instate the Appellant in his incumbency of BPS-11 (Sub Engineer) with all Back benefits
since 14.02.2014.

Date of communication impugned order dated 01.03.2016 at Dera Ismail Khan

R 3 . I 12.03.2016.
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The Appellant, amongst other'grounds, respectfully submits as follows.

The Appellant was appointed on the recommendation of the Departmental Selection
Committee (Constituted by the Respondent No.2 without any objection or exception

from the respondent No.1)

The Appellant was allowed all fringe benefits and perks of a regular employee since
02.03.2009 and the appointing authority (now substituted by C.E (S) PHED )odid not
indicate any cause of complaint before the issuance of Show Cause notice (Copy
enclosed as Annexure-I) dated 21.01.2014,

The Appellant submitted reply on 18.02.2014, but before 18.02.-‘2014, the services of
the Appellant were terminated vide order No. 43-E/4/PHE dated 14.02.2014 (Copy
enclosed as Annexure -III) and copy of reply dated 18.02.2014 is enclosed as

Annexure —-IV.
The Appellant was relieved off on 14.02.2014 (Copy is enclosed as Annexure-V)

. The Respondent No.1, declined to bass order within the preécribed bout of pefiod of

limitation.

The Appellant was obliged to prefer S.T.A No.729 on 22.05.2014 copy is enclosed
as Annexure-VI.

The Honourable Tribunal on 30.12.2015 passed its appellate order and remitted the

S.T.A No.729 of 2014 and the Departmental appeal dated 25.02.2014 to the
Respondent No.1

The Respondent No.1 afforded opportunity of personal hearing on 08.02.2016 in the

absence of prosecution agent (thence after Defence agent before him ) and did not
give opportunity of oral cross-examination of the agent of the Respondent No.2 and
did not hear the parties under aﬁicle 161 of the Q.S.0 1984 and passed the impugned
order on 03.03.2016. Copy enclosed as Annexure-VII.

There is no other adequate remedy under Civil Servant Act (XVIII) 1973. Hence the
instant Appeal which is well within time under S-22 of the Act Ibid r/w Appeal Rules,

1986. Ruc
%ﬁllhhé
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GROUNDS OF THE APPEAL.

i).

iif)

The grounds narrated in S.T.A No.729 of 2014 vide its Para No.i to iv , vii are reiterated

and further grounds are urged as under:-

The devolution of power to the Distt: Co-Ordination officer of the Distt: Govt and the
exclusion of incumbencies of BPS 11 to 15 from the jurisdiction of the Public Services
Commission had caused confounded situation and due to such imbroglio, the selection

through Public Service Commission could not be made and there was thus no reference to

P.S.C by 31.12.2009.

In case of some anomaly or irregularity in the appointments, that is curable under the rule
of locus paconitentiae & the remedial provisions of S-21 of the Contract act (IX) 1872
when eniployment of a qualified candidate is not unlawful fiat. .(Reference is madeAto
PLJ-2012-P/64-NLR2005CC-P31-NLR 2005 CC SC-44)

There is no adverse consequences of a selection for initial recruitment without
advertisement and there are incumbencies of BPS 20 and above under Govt which are
filled up without pressAadvertisement and the sacked employees under the promulgations
of Re-instatement of Sacked Employees Act 2010 and 2012 were re-instated which
provide sufficient anchor for sustention of apﬁointment order dated 02.03.2009. ;moreso;

when Termination simpliciter after expiry of probation period is not valid fiat.

The Appellant’s Counsel may be permitted to urge further grounds in the contexts of

various Acts of Regularization of Contract and Adhoc employees.
It is therefore PRAYED that the instant Appeal may graciously be Accepted.
Yours Humble Applicant,

Nidiio s

Irshad Elahi

A Through Counse% |
Dated 01.04.2016. % 5

VERIFICATION.

Itis solemnly affirmed that the contents of the gppeal are true and correct to the best of

my knowledge and belief.

APPELLANT.

Page 3 of 3
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O_FFICE OF THIE CHILEYF FNGINERR
puBLIC HEALTH ENGG:DEPARTM FNT

No. 66 rn.dml
_ Dated Pesh: the 27103 /2000.
OFFICE ORDER.

On the recommendation of the Department Sclection Comumittee as per its
mecting held on 13/08/2008, the competent authority is plcased 10 offer a past of Sub
Engincer (BPS-11) 1o M. Trshad, Etahi $/0 Shah Nawaz R/O Village Hissam Tehsil &
District D.L.Khan on the following terms and conditions -

D Lle will get pay at the minimum of BPS-11 (Rs.4l 15 — 275 - 12365) including
usual  atlowances as admissible under the cule. e wilh adse be entitled o anouil
inerenent as per existing policy.

2) He shall be governed by’ the NWEP Civil Servants Act 1973 and all the laws
applicable to the Civil Servants and Rules made there undet.

3

3 He shall, for all intents and purposcs, be Civil Servant except for purpose of
" pension of gratuity. In lieu of pension and gratuity, he shall be entitled to receive
such amount contributed by him towards Contributory Provident Funds (C.P.F) -
alongwith the contributions made by Government to s account in the said fund.
in {he prescribed nanner. : '

4) Fis employment in the PHE Department is purcly lemporary and his serviees are
lable to be erminated without assigning apy reasoen AL Tourteen {14) days notice
or on the payment of 14 days salary in licu of the potice. 1o case he wishes o
pesiph at any e, 1+ days notice will be neeessary or in licw thercal 1+ duys iy

will be forfeited. ’

5) He shall, initially, be on probation for a period ol 1wo years extendable upto 3
) ye:\rsf C
6) He shall producc a medical certificate of fitness from Medical Superintendent.

District HQ Hospital Chitral before yeporting himsclf for duty to the Deputy
District Officer WS&S Chitral, as required under the rules.

7 He has to join duty at his own c_xpenses."
8) IF he accepts the post of these conditions, he should report for duty ta the Deputy
" District Officer WS&S Chitral within 14 days of (he reeeipt of this aller and
praduce original certificates i conpe. ton itk his qualifications. domivite and
age. :
CHIET ENGINEER
Copy to the = '
1) cputy District Officer WS&S Chitral.

) District Accounts Officer Chitral.

3) M. Irshad Elahi S/0 Shah Nawaz R/O Village Hissam Tehsil & Distriet

D.LKhan \
CHIEY

INEER
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OFFICE OF THE CHIER ENGINEER (SOUTH)
PUBLIC HEALTH ENGG: DEPARTMEINT ~
KHYBER PAKHTUNKH YA, PESHAWAR

No_ 3¢~ Ip.apue
Dated Peshawar, the &/ /01/2014

To .
.o L Mr. Tarig Newaz Sub Enginger,
. 2. Mr. Sajjad Khan Sub Lngmccr, : ‘ : o
: .3 M S, Muhammad thsan Shah . Sub Engineer, : e
© e Mr. S, Muhammad Ali Sajjad  Sub Engincer, : : 3
| 5. Mr. Abdul Samad - Sub Engineer, .
| .76 Mo Shaukar Ali Sub Engincer,
i . oM. nh\oor - -~ - SubEngincer,
| : "8; - Mr. Irshad Elahi __Sub Engineer,?
9. Mr Husssin Zaniga — " * Sub Engineer,
10. Mr. Salim Nawaz, ) Sub Engineer,
. - VL Mr, S.Ashfag Abmad - Sub Enginger,
12, Mr. Murtaza Alj Sub Enginoer,
R 13. Mr. Sahar Gul " Sub Engineer, -
14, M, Ishfaq Sub Engincer,- '
15, Mr, Abdu! Shahid Sub Engineer, "
16, M. Kashif Raza Sub Engineer, :
£7. Mr. Wagay Ali' Sub Engincer, :
. . {8, Mr. Muslim Shah - . Sub Engineer, ,
; . : ' 19. M. Ishtiaq Akmag . _ Sub Engineer,
o "20. Mr. Zuhib Khan . Sub Engineer,
21, Mr. S. Hassan Alj Sub Engincer,
22. Mr. Mohsin Alj © Sub Engineer;
250 M, \'qumdn Qureshi Sub Engmcu‘
240 M, l;htao Ahimad -Sub Engineer, . - ..
25, Mr. M. Quiser Khen Sub Engincer, A
s+ 26, M. Nomanullah - Senior Scale Stenographer, "
T M M. (mran ‘ Steno Typist,
28 Mr. M. Jamil Steno Typist,
29, Mr. Iftikhar ' " Steno Typist,
30. My, Shah Khalid Steno Typist,
o - I Mr, Aziz Ullah - © . StenoTypist,
S : 32, Mr, Farhay Ullah Steno Typist,
EERN : - 33 Mr. Farman Afj Data E/OperJIOr
34. Me, Murmzn Ol.ll'bshi : Damﬁ/Opchor, :
Subject: SHOW CAUSE NOTIOR : o

In compha.n(,c of Supreme Court of Pnlustzm decmon dated 1) I /.014
action against all uh,gal appomtw $ erc being taken immediately. As such You are hemby T

' served with thig bhu\\ Lauac notice reaammg your appointment as under:

I In light of s&c,D tetier No.SOR-(S&GADY1:117/91(C) dateq 12.10.1993 the.
appointinent of Sub bnmneer Steno Typxst/Stcno'J rapher and Datg E/Operator -
conlinued 10 be madc through fecommendation of Pubiic - Sewu.\, Commlmon.f'?

Whereas you have bccn appointed - without the recommendation of Public Scrvice
Commissian w hn.h is. con*rary to the prevailing rules, Tnerctmp you.are directed to
Provide recommendation of Pyplic Service Comm,lssmn, if any,

to

Your appoiniment.ordacs lmv been made in oontravenuon of Govt led dow1 pollcy
de sirculated notlﬂcatlon No. SOR- VI[E‘(AD/I ]O/ZOOSNOI -VIdated 15.11.2007,
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3. The content of vour oppoimment orders reveal that you have been appoinied without”
recominendation of the ‘Public Service Commission, of Khyber Pakhtonkhwa. No;
NOC obuined from the Public Service Commission for recruitment, 10 requisition,
-submitied 1o Se crclary"works & Services Deparmicnl no sanctionfapproval was
obtained fmm Admlmstmuve Secretary, 1o Dcpanmcntal Promotion’ Selccnon
Comumiitee” Lonshtuled by . the- Sccretary Wor}.s &. Services Dcpartmcnt not
advertised and nor thc appomlmcm are modtﬁcd in 1erms of pam-n and 14 of .

N.W.EP Civil serv anl (appomlmcnt promotlon and transfer rules 1989). Codal

Wt

formalitics have not been fulfilied in your appomtmcnts.

- ‘ ‘ : . ~
4, Necessary sanction t6 condonation of the violatioﬁ of codal formalitics have not

been accordcd by the competent Authority.
..D

-Keeping in view the abo\'c you are directed to furnish rcply to the show couse nouce

within 15-days posntwely, otherwise it will bs presumed that you have nothing in -

your defense. As such ex-party action will be taken, against you under the. E&D yules -

which will catail your terniination from service, |

v

Chicf Enginecr (South)
:

Copy forwarded to:

1. The Secretary o Oovl of Khybcr Pa\htunkhwa Publ'c Hca]th cngg Dep riment . :
Peshawar. ; .

2. The Chief Engincer (North) Publlc Health Engg Depanmem Pes‘lawar ‘p:‘s

KN r\ll Superlmcndmg EngmquE\ccunvc Eugmccrs in Soutthort)‘t Puhllc Health -
" Engg: Department. They are dirested to serve the show cause noticed to the ‘above

named officials workmg in your office. . M

Chlef Engincer (South).

om arharmea al e



OFFICE OF THE CHIEF ENGINEER (SOUTH) -
PUBLIC HEALTH ENGG: DEPARTMENT * =
KHYBER PAKUTUNKHWA, PESHAWAR

No Y43  /g-aspue,

. Dated Peshawar, the /(l - /02/2014 .-
—I-O - T - .
i Mr. [rshad Elahi s/o Shah Nawaz
Sub Engincer P.H.Engg Division
. Tank
| .
Subjccl:‘, TERMINATION FROM SERVICE

02.03.2009 was iltegal and unlawful due to non-fulfillment of codal formalities.

2

<.

Supreme Court of Pakistan Order dated 15.01.2014 in the civil petition No.2026 and 2029 of 2013,
Mushtaq Ahmad and Muhammad Nasir Ali and others. The Supreme Court of Pakistan directed ;
the undersigned 1o finalize action against all iliegal appointees within one. month. In this regard-"
dircction of Establishment & Administration Department vide his No.SOR-V(E&AD)/J‘S"-3/2009;;
dated 30.1.2013 received through Secretary PHE Department Khyber Pakhtunkhwa Peshawar-
No.SO(Est)/PHEDR/1-90/2012-13 dated 3.2.2014 record of the recruitment of ‘Sub Engincer an
ather staft his heen checked and foud the loHowing irreputarities comuitted by (he uppointing”
authority to your appaintient, : S :

R —

! Your recruitment in PHED made vide this office letter ‘No.06/E-4 (PHE daiéd:"-

I . . . S C
: Your appointment as a Sub Engincer has been reviewed on the direction of

I. Vacancics/posts of Sub Engincers were not advertized through news paper. -

2. Initial recruitment of Sub Enginecrs will continue to be made through re'comme,ndation,...‘
| of the Public Service Commission in light of S&GAD letter No.SOR-I (S&GAD)I-117
/91(c) dated 12.10.1993. in this case NOC' was not obtained from Public Service

| Commission before issuance of your appointment order. A requisition for filling- up "
* these posts were not placed with Khyber Pakhtunkhwa Public Service Commission and "

. you have not qualified test and interview conducted by the Public Service Commission

. during this period. As such your appointment without recommendation of the Public ..

; Service Commission is invalid and unlawful, : SRR

3. Approval from Administrative Secretary was riot obtained by the appointing authori'ty o Lo L

| before making your appointment.
4. Departmental sclection committee was not constituted by the Administrative Secretary.

[ . . B . L
5."You have also failed to reply to the show cause notice issucd vide this office No. 32/E-

4 /PHE daled 21.01.2014 in your delense with in stipulated period. _—
6,!'l'hc above mentioned irregularitics committed by the appointing” authority in your -

appoinument  process’ prove ' that'? you were illegally appointed and there is no. -
justification to retain you in the service of PHED. You are therefore terminated, from”
the Post of Sub Engineer with immyediate effect, ' '

| ) : Chlcf_l}“,nginecr (South) .
Copy forwarded to: ' ‘ N
The Scerctary (o Govt of Khyber Pakhtunkbhwa Public Health Engg: Department Peshawar.
IS (o Minister for Public Health Engg: Department Khyber Pakhtunkhwa Peshawar, -
The Accountant General Khyber Pakhiunkhwa Peshawar. . ‘ .
The Chiel Engincer (North) Public Health Logg: Department Peshawar, -
'i'lici(fhic!‘ Eagineer (FATA) Works & Scrvices Department Peshawar, : -
All Superintending Lngineers/Executive Lingineers in South/North P.H.Engg: Department.
All Disurict Accounts Officer in Khyber Pakhtunkhwa. o :

. , : A

i
| .

Chitaf Whnoalanane (0-° 0"
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'ii’hc Chicf Engincer (South),
Il’ubijc Health Engincering Depariment,
Peshawar,

Amvu_(m W

SHOW CAUSE NOTICE,
Your No.32/E-4/PHE dated 21-01-2014 received by me oné/02/2014 which shows that
the samc has un-lawfully and malafidely been issued by you in the back date.

Para wisc explanation is submitted as undey:- .

In this connection your attenZton s mvited to E.A.D letter No.SOS-Pool(E&AD)/l-
10/2002 datéed 08/4/2006 declaring the posts in B-] to B-15 in W&S Department (i.c.
C(%:W and PHE) as District Cadre Posts and outside the purview of P.S.C. Therefore, W
& S Depariment was directed neither (o place any such requisition belore the P.S:C. nor’
thcI P.S.C. was required to advertise such posts (Annexure-1). The C&A Departinent, vide
letter No.SOR-V(E&AD)/I-368/2005(815) dated 02/5/2007 addressed to P.S.C. and copy
thereof endorsed to Sceretary W&S Department, further stated tha the requisition made
by the W&S Department, for {illing in the vacunt posts may be considered as withdrawn
(Aﬁnexure-II). In the circumstances, the recommendation of P.S.C. for appointment

l :
agaimst such posts, were uncailed for.,

I
My appointment agasinst the post was made by the Competent Authority as | having the

. preseribed qualifictions for the same. Hence there involve no contravention to Govt:

. p-—':'!;(s‘ .
o/
°
\
11 Subject: -
‘ Reference: -
I.
2.
3.
4,

|
Dated 18 /02/2014)

Policy.

As cxplained in the above paras, 1t was not the purview of P.S.C. to make

recommendation against these Posts, therefore there was no need of N.O.C elc: from them.
From the above letters it reveals that requisition for'the vacant posts was made, but the
same was withdrawn by the E&A Department. Therefore, the Secretary W&S Department,
vide his NotiﬁcalionNo.Eggzwss[ll—l’nl > ‘Efa’led 30-Y-c€  assigned all the Establishment
matters of officials from BPS-1 to BPS-15 (6 the respective Chief Engincers of the C&W
and PJIHE Wings of W&S Department - (Annexure-IIT). Therefore, his approvai/sanclion
for alg)pointmcnt against such posts was not required. Morcover, my appiontment’ was
made by the competent authority through the DSC.

As a candidate and junior cmployce of the Department, I do not know about any violation
of coc;ial formalities in the process of appointment. However, if there is some lapse in
procedure, that is supposed to be tackled by the concerned hands with the' competent
forumi for rectification/regularization, rather lo proceed against me without any fault of
mine at this belated stage/time where [ have spent ihe useiul part ol my Tife ol ubou S Year
years and have since crossed/near (o cross the upper age limit of 30 years and have been
overaged. ‘

Itis added that I am not party in the casc of Mushtag Ahmad & olhcrs‘C.P No0.2026/13 &
Muharhimad Nasir Alj & others CP No0.2029/13, therefore, the decision of the Honourable
Supreme Court of Pakistan dated 15.01.2014 is not applicable upon me.

In view of above explanation, it is very humbly prayed that the charges may be dropped.

Thanldng you.

“Yours Obediently,
Trohad £hahi

| : : A - PHE Department TawMW.,



Copy to the:-

Reglstrar Supreme Court of Pakistan, Islamabad with reference to C.Ps N.2026 & 2029

of 201 3
chlstrar Peshwar High Court Peshawar w/r to W.Ps No,271-P & 663-P of2013 wit to

2.
abovel
They arc requested to direct the Chief Engincer (South) PHE Peshawar to avoid from
1ak1ng such drastic & one sided action i.c without proper enquiry & apportunity of
hcarmg etc; as required under the law/ natural justice. - '
3. PS to/Secretary PHE Department Peshawar. v
: l :
|
||
|fl oF
_ .; . Trohad EARAS
Dated: 1% /02/2014 | _ TanX.

PHE Department Reshmr

Seaa
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To

'I 1y 0
The Secretary,

Government of Khyber PukhlUnkh\-va,

I Public Healys f-";nginccring Depactment.

Vestinwvar, )

Subject: I Departmenyy appeal under Sectipy 22 of the Khyber

| Pakh tunkhwa Ciyj| Servants Act, 1973 read with Rule
I 3 of the KP Civil Servants (Appeal) Rules, 1986 against
' the'impugncd order dateq 14.02.2014 thereby the
Services of appellant wag tcrminafed with immediate

| effect by the Chief Engincer (South) of the Publie

’ Hcalt}n Engiueering Departmen t, Peshawar,

- |I
Respected Sir,
|

l.

"l'!m‘fll appellant being qualificd for pe Post of” Sub Engineer so he
applied for the existed vacancies of Syl Engineers in the Public Health
Engineering Departmeng Khyber Pakhtunkhwy _Pcslfawar., After
obs,'(l-:rving the codal 'formaIities, on the tecommendation of

Departmenta Sclection Committee e Was  appointed ag Sub

. | .
Engineer (BPS-11) on Tegular basis from his respective date of .
i y . \ .

apprbintmcm issued by lhc‘ChicI‘Enginccr.
I . - .
| .

|

Thé‘fl,(' after completing (he requisi_le ?brnmlilies Aincluding nﬁ:dica[
ﬁlnﬁ:ss’ certificate, the appellant Joined dutjes at his respectjye place of
posllu:'ng The tesponden department afsg maintained the scrvice book
of :lthe dppcllant and ficcessary entries haye béen made therein frog‘n
"timllle lotime, |

J

| .
That some othey cmployees whose appointments were Mmade op adhoc

basis s they agitateq their tegularisation under  the Khyber
1 . T . N

A eruse_V N

%



e

' i Pakhtunkhwa Employces (Regularization of Scrvices) Act, 2009
a ' ' before this Hon'ble Court through two separale writ petition NOs.271-
, | P/2013 and 663-P/2013 which were dismissed by common judgment
passed on 02.10.2013.

That the inmpupned judgment was challenged by the same unp!uy&_t_\
before Hon'ble Supreme Couu of Pakistan through C.P. No. 2026 and
2029 of 2013 but same were also dismissed on 15.01.2014, However

during the proceedings, Mr. Sikandar Khan Chief Engmeer, Pubhc:.‘_j-}"
Health Engincering Department, Khyber .lkhtunkhwa 01'111y> )
brought into the notice of Hon'bie Supreme Court of Paklstan about the‘f o
existence of 111ega1 appomlces in the department and accordlngly he'

was directed to finalize lhc action against such illegal appoihtees"-

w1thm one month.

6.. - Thata joint show cause notice was issued to appellant alon;,Wi(h o’lhcr‘s

vide fetter No.32/E-4/l’l~lD dated 21.01.2014 by Chief Engmcer

(South) thercin he has unlawfully and malafidely shown the _
. appointments of appellant and others as illegal. Since the copy of show T
' cause notice was not received within stlpuiatcd time therefore he
submllted an. application befoxe the Chicf Engineer (South) lequestmg _
for extension in period of lcply but before submlltmg the requnsxte
reply, now which had been submitled, the Chief Engmeer (South) had
-issued the impugned order dated 14.02.2014 thereby his services wale

terminated with immediate effect.

Grounds:

- A.. Thatthe appointment of appellant was made by competcnt authonty on

regular basis on the fecommendation of Depar tmental Select:on

Committee. He was within age limit, having prescribe quahﬁcatlons

thus in such circumstances the Chlef Enginecr (South) was unjustifi ed

to treat the valid appointment of appellant as illegal. . - T




B.

-

That il is pertinent to mention (hat by notification vide

No.SO(O&N)E&AD/8-16/2000  dated  01.08.2001  the  three

departments namely Public Health Enginecring, Physical Planning &

Housing and Communication and Works Department were merged intg™ - -

Works and Services Department as mentioned in “order dated

05.11.2001 and meanwhile the Khyber Pakhtunkhwa Local

Government Ordinance; 2001 was also promulgated (now repealed), s

and under section 14 thereof the administrative and financial authouty{" :

for management of the offices of the government specified in Part-A of

the first schedule was decentralized (o district government. Similarly

the posts in BPS-01 to 15 in the Works and Services Dcpa'rtment‘wcrc . '
also déclared as district cadre  posts vide not1ﬁcat10n"i
No.SO(Estt:)W&S/13- -1/77 dated 22.03.2005 as referred in letter dated'l‘: h
. 08.04.2006 by the Establishment Department to W&S Department.

That when thc. posts in BPS-01 to 15 in W&S l.)épa‘rtmentl; Wére_"‘:m
declared District Cadre Posts including the post. of 1pi)ell1nt tﬁch a -
letter was written to Scc1eta1y Khyber Pakhtunkhwa Public Servxce
Commission, Peshawar on 02.05.2007 therein requested for_;:,
withdrawal the requisition for filling in the vacant posts of Sub:

Engineers (B-11) in the W&S Department and done accordingly. In -

such circumstances the plea of Chief Engincer (South) regarding non

: fulﬁllmg the - requuemcnts of u.commendatxon of Public Servnce_ o~
Comlmssnon, Khyber Pakhtunkhwa in lhc cases . of appellant is :

unjusuﬁcd unrcasonablc malaflide and wnthout lawful authouty and e

not sustainablc under the law and rules.

Thatin view of clause S of the appointment order of each appellant, his”
: serwce was placed on probation for a period of two ycars extendablc:_"
upta hree  ycar's which (he appdlanl has «.omplLlLd allslaulo:y'
becoming a confirmed cmployce of the office Chicf Engineer. At the

time of passing of impugned order the appellant has rendered more




=

=

than five years service to the department efficiently, satisfactory and
without any complaint. Therefore the Chief Enginecr has not acted in
accordance with law and rules arnd unlawfully passed the impugned
order without observing codal formalitics as required in the case of a

confirmed employce. Therefore the tmpugned order Lhelcby appellant

was terminated has no legal sanclity being without lawful aulhouty

That clause 2 of appointment orders of appellant provides that he will

be governed by the Khyber Pakhtunkhwa Civil Servants Act, 1973 andbf-'”'_.'_ s

all the laws applicable to the Civil Servants and Rules made thereunder :
and similarly in the impugned show cause notice mentioned that action.;
would be taken under the Efficiency and Disciplinary Rules 2011 but'»
the Chief Engineer has not followed any law in passing the impugned *

order which is arbitrary, unjust and unfair and not warranted, liable to

be set aside.

That in the impugned order, Chief 'Engineer used the word of

“termination” which neither applicable in thc case of appcllanl bcmg ‘

confirmed employees of the department nor prescribed in the E&D - ¢

Rules, 2011 therefore the impugned order is ambiguous, vague and

illegal not sustainablc under the law and rules.

That Chicf Engincer has malalidely” brought in the noticc of the
Hon'ble Supreme Court of Pakistan during the hearing of an other case.

Neither he supplied any hsl of illegal appointments 1o IIon'bIc‘
Supreme Court of Pakistan at that very moment nor spemﬁed such

illegal appointments byt i in gcncml way he mentioned the existence of

illegal appointments in the depat tment which now he has exploited the .~

sxtuatxon and purposely held the appointments of appellant and others

as illegal and issued the impugned order of termination wnthout legal
justification. ‘




He That the impugned order has been passed a the back of appeflant.
|

N|cithcr any rcgular enguiry has been conducted nor a fair Opportunity
Was provided (o tlem to defend their cases therelore (he impugned
order is itlegal, without lawful authority being violative of principle of
| _—_—
mllturaljusucc.
|
|

L. That the appellant was continuously serving the department having
mlorc than five years service at their credit without any complaint
wilich accrued vested rights in his favour which could not be taken ) A e :

'av:vay or withdrawn by the authority under the principle of [ocys
pc%cnitentiac. ' ‘

J. That in case of any defect ip the appointment of appellant is existed for
| : .

which only (e éfcparlmenlal authority g tesponsible and not the
| . . . . .
appellant therefore the action of (he Chief Engineer js ; ot warranted

J | . ) - N . N
under the lavw and rules and the tMpugned order ig illegal and of np
legal cffect, '
|

K. That the appeliant IS a permanent ang confirmed employee of the
= | . :

department angd performing his respective duty efficiently since e

theli appellant has crossed the Upper age [imit, Supporting a family with

his children who are getting education in various schools and colleges

‘ll\u‘..\’ in such circumstances, (he Cl'sicl"linginucr has 0o legal ang moral
‘juslltiﬁcation to hold the appointment of appetlant as illegal, Thc‘rcforc, _ C
thcl' act and action of the Chier Engincer js tainted with malafide ‘ A‘j
intention, unlawful ‘and not operative against the vested rights of

Cappellant.

N
A ' ' !

>
‘#

! ' - ;

It js, therefore, humbly prayed that on'acccplance of this departmental .
|
appeal, the, impugned order dated 14.02.2014 thereby the services of
. . | . .

appellant
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i Supreme Court of Pakistan dated 15.01. 2014 ter mmalud
+ the appellants therefore. this Tribunal has nojurisdiction_to
freinstate the appellants. Finally it was submited thar these

tappeals may be dismissed.
; .

9. Order dated 1512014 of lhc‘ august Sprr‘enAde_
Court of Pakistan is explicit according io _wﬁich il;:c'
respondent debartmcm was directed 1o take action ﬁgainﬁl
the illegal appointecs. Contention ad\'anced by Lhc lear ncd

counsel for the appcllams during the course of argumenls

~was that appointments of the appcliants were in accordancc

- with the prescribed procedure as the posts did not [al] n
s the purview of the Public Service Commission. Further that |

i the appellants were not given opportunity of defence as !

cvident from the facts that even prior 1o the lapsc of the
cterminal date for reply 1o the show cause notice, the
appellants were terminated. 1t was also c,omcndcd fOI'

- appellant Farhanullah (Dara Entry Oper atm BPS ]") llmt

. Prior 1o this post he was a \'ul\‘c—m:m n lhé deparunem.ff.

therelore, instead ol termination. he should have been
| reverted to his previous position. : .

| Lt
{ .

! 9. On the point as 10 whether the Tribunal would be
vompetent o adjudicale on these appeals, the l'czli:hccl'i' ‘
’ counsel tor the appellants submuud cop\ of a subs;.quu]l ; .

i ordLr dd[ud 28.04.2014 in CP NO. 551 ot "Ol—l JC(.OIde

P
A
1

{10 which thc Service Tribunal shall decide the appeals as




- :_-,_.i.___._.____

S
| i mandated in law. Ludeml' no charge sheet has be -1—‘
|'

! issued 1o the appellants nor opportunity of personal hearing

|- - | has been provided 10 them and instead show cause noticd +

: ©owas served on them. [t s apparent trom record that the |
| : - . o '
] Simpugned order has been passed quite in hasie, After the v

i impugncd order. the thpond«.m dc'p:utmc.nt vide lcltu No. v

i 0 {G-4-AJHC, PHI_ dated 17.2.2014 intimated 1o

the ©

! Registrar Supreme Court of Pakistan lh:u in pursuance of ;

| | ozdcx dated 13.] "OH a Lomi of 24 Sub I‘nvmmb 6 steno !
i f '

| l)'])ist/Slenogrzlphcrs and 2 Daw Enuy Operators had been

| - terminated. This being so. we ure afraid that duc care and.; ©

] caution had not been exercised by SOrtng out indi\'idu:ll
| : , -
| . case of each ol the appellants. In the above SCCHAIO, W hile

.' 1‘7\1’) -n‘idq

i - not mlcrlermn with thedeu dated 14.2.2014 a1 lhl\ stage.

. th Tribunal in I}k MLErest of justice would remit ¢

ases ol
[ o

i the appeliants 1o the appellate authority of tle department |
fwith direction 1o decide the departmental appcals- of” the

“appellants sticty in accordance with  law/ruley -

fconsidering each of the appeal on its merits and fulfilling

N the requirements of CPpPOrNiY of personal hearing. This .

| Sprocess or disposal of deparimental uppculs of the.

| appellants be completed within 4 period of 2 momhs altu

| receipt of this Judgment In case the appellatc authoriy

finds  tha amy ol the appellant had been unlaw(ully .

| ‘wumndud or mmummi by mis- conceiving o:du of the

detDUSI Supreme Couu of Pakistan dated 13.1.7014 zmd;.

| ;




i

facts of a particular case and it leads the authority to aceept .. -
with full justification and shall have 10 be intimated to the

continuation ol respondent  departiment . letier” dated |-
‘ G

C17.2.2014 Al the appeals are disposed ofT accordin

Parties are lefi 1o bear their own costs. File be consianed to

“the record room.

CANNOUNCED

- -~
.
i

0.12.2043.

&.\m

- ﬁ.&(\vw\,

uly, i

13

tsuch an appeal, the said decision would require 1o be taken ;

. Registrar of the august Supreme Court of Pakistan in !

iy Bekhth Sheh

-
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GOVERNMENT OF KHYBER PAKHTUNKHWA
PUBLIC HEALTH ENGG: DEPARTMENRT

No.SC(Estt)/PHED/1-90/2013-14.VOI-II
Dated Peshawar the, March 03, 2016

Mr. Irshad Ilahi

S/o Shah Nawaz

R/o Hissam Tehsil and
District Dera Ismail Khan

Subject: . DEPARTMENTAL i\PPEAL Auﬂii‘iﬁl' LOLEE T uxNEEF {SCUTH ]} PHE
: ORDER No.43/E-4/PHE DATED 14-02-2014,

_ WHEREAS you managed to get yourself appointed as Sub Engineer
(BPS- 11) in PHED vide Chief Engmeer PHE Office Order No. 06/E-4/PHE dated
02-03-2009. ’ ‘ :

2. ~AND WHEREAS, you were served with a Show Cause Notice by the Chief
Engineer (South) PHE vide No.32/E-4/PHE dated 02-01-2014, and subsequently your’

T serwces were dlspensed with by the said authority vide his Office Order No.21/E-4/PHE

; dated 14-02- 2014 as a sequel to the apex Court Order. da;ed 15-01-2014 in C. P No.2026
. and 2029/2013 ar.o the same was’ also 3_ted;’cor rmei to the s,'d a.}gu<t Court vide .
[ Ietter dated 17-02- 2014 .

3 © U AND WHEREAS, you flled a Writ Petition bearlng No.615-P/2014 before the
. Peshawar ngh Court Peshawar- against your termination order which was dismissed by

_ the Hon'ble ,Court vide its ]udgment dated 26-02-2014, being -not entertaanabl_e._
Subsequently," y‘c_)u‘ challenged the said judgment before the Supreme Court of Pakistan:
~ vide C.P No.SSl of 2014 and the apex court vide Order dated 28-04-2014 disposed off
the said Civil ,'Petition in terms that in the event of filing the appeal, the Service Tribunal
- shall.decide the appeal as mandated in law. ‘ '

[ -

4. 'AND WH:REAS you also fi led Serwce Appea! No0.729/2014 before the
Khyber Pakhtunkhwa Service “Fribunai ?:-';;nawa which” was alsg digpesed: off vide its
judgment dated 30-12-2015, with the direction to decide the.departmental appeals of the
appellants étrictly in accordance with law/rules considering each of the appeal on its

merits and fulfilling the requiremehts of opportunity of personal hearing.

5. © AND WHEREAS, you. were given the opportunity of being heard on
08-02- 2016 and material on record- perused It revea!ed that your appointment as Sub

Englneer Was effected as a consequen e of productlon of a politically - motivated list by
the then Political Secretary to Chief Minister and that too, in sheer -violation of the

provision$ contained'in the K.P Civ{l Servants Act, 1973 and the rules made there-under.’ '



The then Chief Engineer (South) PHE abused his powers while grabhirtg the/authority :
vested in the K.P Public Service Commission. Even C.E (South) PHE Was not competent
to make your appoiitment on adhoc basis for want of NOC from the K.P Public Service
Commission, advert'sing therpost as per'prescrihed procedure, obserying merit, zonal
aliocation and mandatoryvreéommendations of the Departmenéal Selection Committee. As |
such, your appointment as Sub Engineer PHE stands void ab-initio and ultra-vires of the
provisions contained in the Iaw/ruies/poilcy Ibld Hence, your termination order dated 14-
02-2014 by the competent authonty is quite legal, lawful, .vahd and does not require any:

review, -mortiﬁcafi y or settin ‘g as! dc what tsoever by the appellate autiority.

6. - . NOW “H':'{ ORE,‘after having considered the material on record & your
explanation during personal hearing held on 08-02-2016, your facfs appealed against fhe
C. F (South) PHE ("ff' ice Order dated 14-02- 2014 have not beeh established and in
exe:cnse of the powers as Appcltate Authonty, conferred under the K.P Civil Servants
(/\ppeal) Rules, 10813 and all other such powers in this behalif, your d@par‘cmental appeal

is hereby dismissed for the reasons menticned in Para-5 supra.

;‘ . % .
ot E/;b mﬁé“i ~a}ﬁ4v
(NIZAM-UD-DINY Fi5 oz
SECRETARY TO {}“-‘1"30‘
* GOVERNMENT OF KHYBER ~

PAKHTUNKHWA PHED
(APPELLATE AUTHORITY)

ENDEST: NO & DATE AS ABOVE:
Copy forwarded to the:-

1. Registrar, Khyber Pakhtunkhwa Service Tnbunal Peshdwar w/r to his No 29/ST,.
dated 05.01.2016 for information.
_ 2. Senior Govt Fleader, Khyber Pakhtunkhwa Service Tribunal Peshawar w/r-to hls
No.(SR.GP)E&AD/1-5/Lit/Appeai/2013/492-95, dated 06.01.2016.

3. Chief Engineer (South) PHE Khyber Pakh*unkhwa Peshawar.
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PAKHTUNKHWA PHED
(APPELLATE AUTHORITY)

GOVERNMENT OF KHYBERGé, ¢



