
12. 24.07.2017 Learned counsel for the appellant present. 

Learned Deputy District attorney on behalf of respondents 

present. Vide our separate judgment of today placed on file 

bearing appeal No. 289/2016 titled Amir Muqtada Qureshi 

Ex-Sub Engineer Versus The Secretary, Public Health 

Engineering Department Government of Khyber 

Pakhtunkhwa, Civil Secretariat, Peshawar and others, the 

present appeal is dismissed. Parties are left to bear their own 

costs. File be consigned to the record room.

ANNOUNCED
24.07.2017

(Ahmad Hassan) 
Member

(Muhammad Hamid Mughal) 
Member
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24.05.2017 Clerk of the courise! for appellant and Mr. Muhammad

Adeel Butt, Additional AG AG for respondent present. Clerk of 

the counsel for appellant requested for adjournment. Adjourned. 

To come up for arguments on 12.07.2017 before D.B.

(Muhammad Amin Khan Kundi) 
Member

(Gul mb Khan) 
Member

,C-<V'

12.07.2017 Counsel for the appellant and Mr. Muhammad Jan, Deputy 

District Attorney alongwith Mr. Muhammad Saddique, 

Administrative Officer for'present. Arguments heard. To come up 

for order on 24.07.2017 before D.B.

(Muhammad Hamid Mughal) 
Member

(Ahm^ Hassan) 
Member

•V
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ppunsel fqr the appelte presem, Mr- Ypin,
Superintendent alongwhh Mr. Muhamniad Adeel Buh, Additional AQ fpr 

respondents also present. The present appeal was partially heard by D.B 

ppmprjsing of Ghainnan and Mr. Mphamma^ Amip Kundi Leapnpd 

Member (Judicial) but tpday the ?ai4 D.B not available. The office js 

directed to put up the jnstaiit appeal before a D.B in \yhich both the above

11.04.^017

nreutipped ofllcers are sitting, To epipe for arguments on P8.0|.|017 

before p.g. <r

(AHMAD HASSAN)
- member '

i- ■ /.<: X .

(MUHAMMAD AMIN KHAN KUNDI) 
MEMBER ■ ' ' ' : ■

Clerk of counsel for the appellant and Addl. AG for the 

respondents present. Due to strike of the bar counsel for the 

appellant is not available. To come up for final hearing for 

24.05:2017 before D.B.

8j:)5,20!7
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(^27.09.2016 Counsel for the appellant and Mr. Muhammad Yasin, 
Superintendent alongwith Mr. Farhaj Sikander, Government Pleader for 
the respondents present. Learned counsel for the appellant stated that he 

does not want to file rejoinder and:requested that the appeal may be fixed 

for arguments, To come up for arguments on 26.12.2Q16 before D.B at 
Gamp Goun D.I.fGian

MemoM 
Camp CpuMD .an

26.12.2016 Mr. Tehsin Alamdar, Advocate for appellant and Mr. Muhammad 

Yasin, Superintendent alongwith Mr, Farhaj Sikandar, Government Pleader 
for the respondents present. Arguments could not be heard due to 

incomplete bench. To come up for arguments on 27.03.2017 before D.B at 
Camp Cburt D.I.Khan.

ASHFAQUETAJ
MEMBER

Camp Court D.I.Khan

> * ••• t-

•31.03.2017 Counsel for the appellant submitted application 

for hearing of the appeal alongwith connected appeals on 

11.4.2017 at Principal Seat at , Peshawar instead of 

24.07.2017 at camp court D.I.Khan. Application accepted. 

Yq come up for final hearing before the D.B alongwith 

connected appeals on'11.4.2017 at Peshawar instead of 

24.07.2017 at camp court, D.I.Khan,. Notices be,issued, to 

the respondeiHS.

- ■
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appel^EMr. Rustam Khan Kundi, Advocate, for the ant26.04.2016

present and submitted that without giving any opportunity of defense 

and personal hearing to the appellant, he has been sacked. He further

submitted that this service appeal is maintainable for the reason that

departmental appeal of the appellant has been decided against him. 

He also asserted that the respondent-department fulfilled codal

formalities and thus the impugned order is not lawful and in

violation of law of natural justice. He also argued that the appeal is

within time.

Points raised at the Bar need consideration. The appeal is&
■&

S'-
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admitted to regular hearing subject to all legal objections. The
>

appellant is directed to deposit the security amount and process fee

within 10 days. Thereafter, Notice be issued to the respondents forA

submission of written reply. To come up for written reply/comments

on 30.08.2016 before S.B.

M ^ber
Camp court D.I Khan

t

30.08.2016 Appellant in person and Mr. Muhammad Yaseen, Supdt 

alongwith Mr. Farhaj Sikandar, GP for respondents present. 

Written reply/comments submitted, copy of which is placed on 

file. To come up for rejoinder on 27.09.2016 before S.B at camp 

court D.I Khan. [\

^ Member 
Camp court D.I. Khan

,0,
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FORM OF ORDER SHEET

(
1 Court of

353/2016Case No..

Order or other proceedings with signature of judge or Magistrate■ Date of order 
Proceedings .

S.No.

321

04.04.2016
1 The appeal of Mr. Irshad llahi presented today by Mr. 

Rustam Khan Kundi Advocate may be entered in the Institution 

Register and put up to the Worthy Chairman for proper order 

please. \

REGISTRAR
2

This case is entrusted to Touring S. Bench at D.I.Khan 

for preliminary hearing to be put up thereon

JrCHMRMAN

I
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BEFORE THE HONOURABLE SERVICE TRIBUNAL K.P.K
PESHAWAR

ST.A No. 2016.

Irshad Elahi. Appellant

VERSUS

Government of KPK etc Respondents

INDEX
S.No Description Annexure Page No.

1 Memorandum of Appeal
2 Copy of Appointment Order Dated 02.03.2009

Copy of Show Cause Notice Dated 21.01.2014
I

3
4 Copy of termination order No.43/E-4/PHE 

Dated 14.02.2014
III 1

5 Copy of Reply Dated 18.02.2014 IV
6 Copy of Departmental Appeal Dated 25.02.2014 jV f-7 Copy of Decision/order Dated 30.12.2015 16- ^3VI I

•I8 Copy of Impugned Order No. SO(Estt)/PHED/1- 
90/2013-14.VOI-II Dated Peshawar the, 03.03.2016

VII

9 Vakalat Nama •i-S

Dated 01.04.2016 Yours Humble Appellant
4

f i

I

Irshad Elahi 
Through Counsel

.5Rustam Ipan Kundi 
Advoca^ High Court

i

# ^4^ ^ ■ ‘I'i
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BEFORE THE HONORABLE SERVICE TRIBUNAL KHYBR PAKHTUNKHWA PROVTNCF

PESHAWAR.
I

S.T.A No. 2016

, Irshad Elahi,
/

S/o Shahnawaz,

R/0, Village Hisam Tehsil & District,

D.I.Khan APPELLANT.

VERSUS

1. The Govt of Khyber Pakhtunkhwar through:- 

The Secretary, Public Health Engineering Deptt: 
Peshawar.

2. The Chief Engineer (South) Khyber Pakhtunkhwa 

Public Health Engineering Deptt:

Peshawar................................................................. RESPONDENTS.

Further Representation (Appeal) under S-4 of Khyber Pakhtunkhwa Service Tribunal 

(Act-I) 1974 against order dated 03.03.2016 (Passed at Peshawar in the Absence of 

Appellant at Peshawar on 03.03.2016) whereby Appeal No. 729/2014 dated 25.02.2014 

(remitted by the Honorable Tribunal on 30.12.2015) against the impugned order No. 

43/E-4/ PHE dated 14.02.2014 by the respondent No.2 has been dismissed, concurring on 

variant or dissimilar grounds ( vide para 5 of the impugned order dated 03.03.2016) with 

the original, Impugned order dated 14..02.2014 of the Respondent No.2.

6 X

PRAYER.

On acceptance of the instant Appeal, to set aside the two impugned orders dated. 

03.03.2016 and 14.02.2014 passed by the respondent No.l & 2 respectively and to re­

instate the Appellant in his incumbency of BPS-11 (Sub Engineer) with all Back benefits 

since 14.02.2014.

Date of communication impugned order dated 01.03.2016 at Dera Ismail Khan

12.03.2016.

Page 1 of 3
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The Appellant, amongst other grounds, respectfully submits as follows.

1. The Appellant was appointed on the recommendation of the Departmental Selection 

Committee (Constituted by the Respondent No.2 without any objection or exception 

from the respondent No. 1)

2. The Appellant was allowed all fringe benefits and perks of a regular employee since 

02.03.2009 and the appointing authority (now substituted by C.E (S) PHED ) did not 

indicate any cause of complaint before the issuance of Show Cause notice (Copy 

enclosed as Annexure-II) dated 21.01.2014.

The Appellant submitted reply on 18.02.2014, but before 18.02.2014, the services of 

the Appellant were terminated vide order No. 43-E/4/PHE dated 14.02.2014 (Copy 

enclosed as Annexure -III) and copy of reply dated 18.02.2014 is enclosed as 

Annexure -IV.

3.

4. The Appellant was relieved off on 14.02.2014 (Copy is enclosed as Annexure-V)

5. The Respondent No.l, declined to pass order within the prescribed bout of period of 

limitation.

6. The Appellant was obliged to prefer S.T.A No.729 on 22.05.2014 copy is enclosed 

as Annexure-VI.

The Honourable Tribunal on 30.12.2015 passed its appellate order and remitted the 

S.T.A No.729 of 2014 and the Departmental appeal dated 25.02.2014 to the 

Respondent No.l

7.

8. The Respondent No.l afforded opportunity of personal hearing on 08.02.2016 in the 

absence of prosecution agent (thence after Defence agent before him ) and did not 

give opportunity of oral cross-examination of the agent of the Respondent No.2 and 

did not hear the parties under article 161 of the Q.S.O 1984 and passed the impugned 

order on 03.03.2016. Copy enclosed as Annexure-VII.

9. There is no other adequate remedy under Civil Servant Act (XVIII) 1973. Hence the 

instant Appeal which is well within time under S-22 of the Act Ibid r/w Appeal Rules, 
1986.

Page 2 of 3
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GROUNDS OF THE APPEAL.

i)- The grounds narrated in S.T.A No.729 of 2014 vide its Para No.i to iv , vii are reiterated 

and further grounds are urged as under:-

ii). The devolution of power to the Distt: Co-Ordination officer of the Distt: Govt and . the 

exclusion of incumbencies of BPS 11 to 15 from the jurisdiction of the Public Services 

Commission had caused confounded situation and due to such imbroglio, the selection 

through Public Service Commission could not be made and there was thus no reference to 

P.S.C by 31.12.2009.

iii) In case of some anomaly or irregularity in the appointments, that is curable under the rule 

of locus paeonitentiae & the remedial provisions of S-21 of the Contract act (IX) 1872 

when employment of a qualified candidate is not unlawful fiat. .(Reference is made to 

PLJ-2012-P/64-NLR2005CC-P31-NLR 2005 CC SC-44)

iv) There is no adverse consequences of a selection for initial recruitment without 

advertisement and there are incumbencies of BPS 20 and above under Govt which 

filled up without press advertisement and the sacked employees under the promulgations 

of Re-instatement of Sacked Employees Act 2010 and 2012 were re-instated which 

provide sufficient anchor for sustention of appointment order dated 02.03.2009. ;moreso; 

when Termination simpliciter after expiry of probation period is not valid fiat.

are

V) The Appellant’s Counsel may be permitted to urge further grounds in the contexts of 

various Acts of Regularization of Contract and Adhoc employees.

It is therefore PRAYED that the instant Appeal may graciously'be Accepted.

Yours Humble Applicant,

Irshad Elahi

Through Counsel ^

Dated 01.04.2016.

VERIFICATION.

It is solemnly affirmed that the contents of the^peal are true and correct to the best of 

my knowledge and belief.

APPELLANT.

Page 3 of 3
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No.

Dated Peslr the

nFFtrr. OROF.IA^

On ihc recommendalion ot Ihe a post of Sub

nSo D bKhan on the follow,nn letnts and cond,t,ona :-

!
■

\

i- 12.^63) iiK-lndine
ililK'il in anmiiil

275„l theminhmunofBPS-n (Rs.dnS -
d,nissihk..indc,ll,e™le,llewdl,,ls,.beMo will gel pay 

usual allow’aiKCS as a
per cxisung poliey.

01 i1) '>
iiici'Oiuciil as

1973 and all the lawsthe NWFP Civil Servants Act 
ts and Rules made there underHe shall be governed by 

applicable to the Civil Servan2)
■; !

ofshall, for all inlents and purposes, hrshairbe^'entitlcd to'rcceive

pension or gratuity. In lieu of gSutovy Provident Funds fC P.F)

“:;“sr.s. »“■ ..... -.... .

i... ;
’

He3)
•;

alongwith the 
in the prescribed manner.

,,s entployntent In the PHE neparjnwn. Is '

li-iblc to be terminated without assigi g ■ y i,,. ,visbes u
wm he ueeessa,.y or ,n lieu ,l,e,uot days pu>

A)

or on
resign at any 
will be forfeited.

■%'

extendable upio 3
probation for a period of two years

Ho shalh uiltially, be on 
years.

5)
i

Medical Superintendent.
to ihc Deputy

i ■
He shall produce a "r^f Otr duty

S^So^^ce^Sa-:! as required under the tules6)

;
i

-\,0 join duty at his own expenses,
,rheaeeeptsthepostortheseeo„d,t,on. hc t PO,t^ ,, J . ,, , ,„a

............ -

age.

He7)

8) •ii

CHIEF CNClNEEU

pep«ty»Sfn.rWS.SChiltal.

Di lriet Accounts OmcetChrtral
M,'. irshad Elahi S/0 Shah Nawaz 
O.l.K-han

• ^7; ^i
1) Tehsil & District ;R/0 Village Hissam'2)
3)

Kx
;in1‘:kkCHIEl- E

.•1
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^ ENGIA^ER (SOUTH)
PUBLIC health ENGG; DEPARTMENT 
1-Cm^BER PAKHTULTCHV/a, PESHAWAR

j / E - 4 /PHE

Dated Peshawar, tjie I /0]/2O14

;F.

No.

To

2 Mr'SaiLd^K?''*^’ Siib Engineer,
3 m Sab Engineer.

T.__.Mr.M..AIi.Xoor ■ Sub '
^..Mr.IrshadElahi ' ------------- ■

■ i':S:
’-.Mr.SaharGui ■ Engine-,
I'l-Mr.-lshfaq Sub bng.nqer, ■
IS.Mr.AbdulShuhid- SubEngmou.-, ,
1C. Mr.K«|.ifRa« ' SubEnginwr, .
I’.Mr.Wuqu^Ali- Lb fT”'
IS.Mr.MudimShuh- sIf-
IS.Mr.lshliaqAhraad ' f ® '

■20.M,..ZuhibKban Lb F
lll.Mr.S,Ha„unAli Lhf'®”''“'
22. Mr. MohuiuAli Sub Eng,,,our,
22. IVIr.MuqtubuOuresbi Sub Eng,neu,.„S-=:,

30. M,..ShahKh„M iT P'’.''*'
31. Mn AbiaUJlah
32. Mu Farhu,, Ullal, L “P’"!’''-

' LTL'm'™""" SpLLor '.3'l.MuMurt,izaQur«hi ■ DatuE/oLraior,'

^lOW CATfEF^Nn-r^r'p

5.

V- ■

Ar-Tr

Subject;

,»f'•:

In,,,,. of Supreme Court of Puldstan decision dated
'■■■■' e" Aith d' “c being taken immediately. As such vou

■ ' your sppoinunent ns under; ’

I5.'(,20'14 .-';; 

ave hereby •
4:.

• hi light of S&.OD letter N’'o.SOR.-I(ScS:GaD)/1-1 17/91 (c) dated 12,10.1953 tlie. 
Typist/Stenogrepher and Data E/Operatovappouttment of Sub.-Engineer. Steno

continued to be- made througl 
Whereas

1 .-ecommendation of Public Sendee CommissioiV 
you have been appointed without the 

Comniibbioir uhieh.is.contrary vo the prevailing rales. Therefore 
pm-.-,dc. rcconunendation of Public Service Comm.ission, if any,

2. Youi- appointmeni,.orders havc beai made in '

rccomineudation of Public Service 

you-are'directed to

^ contravention of Govt' led down.policy
.VI C_cij-culaicd notification No, SOR.VI/EXAD/L oQOOS/VoI-.VI dated 15.11.2007.

0

2 -i..
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3. The corxtcr.t ot' >‘our oppoiniment orders reveal that you have been appointed witliout 
iccomntendaiion of the'Public Service Commission, of Khybet PaklitunVdiwa. No; 
NOC obtained Irom the Public Service Commission for rccAiilment, no rcC|uisilionj 

-siibmiiicd lo Secretary Works (k ScniccG DeparuiiciU, no sanction/opproval was 
obtained -from Administrative- Secretary, no Departmental. Promotion' Selection 
Couxmiiiet constituted by ..the' Secretary Works & Services Department, not 
advertised and nor the appointment arc modified in terms of pai-a,-13 and 14 of . 
NAV.F.P Civil seivani (appointment, promotion and transfer rules 1989). Codal,. 
formalities have not been fulfilled in your appointments.

4. N-ecossary sanction i6 condonation of die violation of codaJ formalities have not

been accorded by the competent Audiorily.
-0

- Keeping in view die above, you arc directed to furnish reply to die show cause notice 
within 15-days positively; otherwise ir will be presumed that you have nothing in ■ 
your defense. As sucK ex-party action will be taken.agairist you under Oic EiiD rules '. 
which will entail your terwiination from ser^'ice. ...

• I
I

i
i

It
I

r
-•

i

i :ii
:
I ;•:

1

-iChicyEngincer (South) ; •!!Copy forwarded to:

1. The Secreian' to Qovi of Khyber Pakhtunkhwa Public Health Engg: Departmicnt. •' 
Pcsltawar.

t \:

r
- ■ ' r •

2. The Chief Engineer (North) Public Health Engg'.-Departnieni Peshawar^

2, All Superintending EoBinccrs/Exccutivc Engineers in Soutli/NortH Public He^th - 
Engg; Depanment. They arc directed to serve the show cause noticed to die above 
liamed officials working in your office.

J! !I
■1 i

! !;
J

;
;;; IChief Engineer (South).

r:
I

•I
I

•l. .

- \ *
■ i *

!.
j

:
r

' I

II

-I'i ; '... ;
•.I.

■I
1' : r• .-.'I J I
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(

:
. .0



7ill0f \'ll OFFICE OF THE CHIEF ENGINEER (SOUTH) 
PUBLIC HEALTH ENGG: DEPARTMENT ' 
KHYBER PAKHTUNKHWA, PESHAWAR

No. ^ 3 
Dated Pesltawar, itic

/E-d /PHE,
/</ /02/2014To

Mr. Irsltad Llahi .s/o Shah Nawaz 
Sub Engineer IM-l.Engg Division 
Tank

Subjeci:, T.FRIVIINATION from SF.RVirF.

r^criiiinicnt in PHED made vide this olTice letter No.Ob/E^ /PHE dated'
02.03.2009 was illegal and unlawful due to non-luinilmenl of codal formalities.

2. Your appointment as a Sub Engineer has been reviewed on the direction of '". ' • 
Supreme Court ol Pakistan Order dated 15.0I.20I4 in the civil petition No.2026 and 2029 of 2013 ' 
Mushtacii Ahmad and Muiiammad Nasir Ali and others. The Supreme Court of Pakistan directed:.; i 
t K^ undeisigned to Hnalize action against all illegal appointees within one month. In this regard-'-, 
diieclion ol Establishment & Administration Department vide his No.SOR-V(E&AD)/l5-3/2009 ■

‘’akhto„khwa Peshawa,-;:
::^’2.2014 record of the recruilment of Sub Engineer and.T-Y’;,i 

ill lei Mall lias been cheeked and lonud (lie Ibllnwing irregiiliirilies eniiiniided by the uiinoinliim '^ 
aulluiiiiy in your appoiiiluiem, ^

i. Vacancies/post.s of Sub Engineers were not advertized through news paper. :V

2 hmiul recruitment of Sub Engineers will continue, to .be made through recommendation 
, ol the 1 Liblic Service Commission in light of S&GAD letter No.SOR-I (S&GAD)1-117 - 

/91(c) dated 12.10.1993. in this case NOC was not obtained from Public Service -:
I Commission before issuance of your appointment order. A requisition for filling up •" ! 
! these posts were not placed with Khyber Pakhtunkhwa Public Service Commission and.' '
^ you have not qualified test and interview conducted by the Public Service Commission fl'-I 
I during this period. As such your appointment without recommendation of the Public 11 '
! Service Commission is invalid and unlawful. ' . •■

3., Approval from Administrative Secretary 
I before making your appointment.

4. Departmental selection committee

riot obtained by the appointing authoritywas

tot constituted by the Administrative Secretary.

5. You have also tailed to reply to the show cause notice issued vide this office No. 32/E- ' -I
■ 4/PMb dated 21.01.2014 in your defense with in stipulated period. ;

was 1

6.: I he above mentioned iiTegularilic.s ..committed by the appointing'authority in your • 
appointment process prove thaf you were illegally appointed and there is no 
justilication to retain you in the service of PHED. You are therefore terminated,from' 
the Post of Sub Engineer with immediate effect.

Chief Engineer (South)
Copy forwarded to:

1. T he Secremry to Govt ol Rhyber Pakhtunkhwa Public Health Engg: Department Peshawar.
2. PS ip Minister lor Public Health Engg: Department Khyber Pakhtunkhwa Peshawar.
3. 1 Accountant General Khyber Pakhtunkhwa Peshawar.
.4. 1 he Chiel l-.ngineer (North) i’ublic I leallh Engg: Department Pcshiiwar.
5, i he|(Jiiel l•.ngilK•cr (hA 1 A) Works & Sci'viccs Department Peshawar.
(). All Superintending Enginecr.s/Exoeutive lingineers in Soulh/Norlh P.H.Engg: Department 
7. All Disirict Accounts Oniccr in Khyber Pakhtunkhwa.

; ,

r’l.inf I.'.,,.: fC'. •



8T
At \ V/■

jllic Chicl'Engiiiccr (South),
Public Health Engineering Dcpartnicni, 
Peshawar.

Subject; - 
Reference; -

SIlOW CAUSE NOTrrr 
Your N0.32/E-4/PHE dated 21 
the same has ,, n . <^‘^6^02/2014 which shows that

u y and malatidely been issued by you in the back date.
Ppa wise explanation is submitted

un

as under:-.

10/2002 “ot/4/2006 No.SOS-PooI(E&AD)/1-

thereof endorsed to Sccrctnrv W..P.C 10 HS.C. and copy
by ,tlic W&S Department, for fiiiinii in dw requisition made
(Annexure-II). In the circumstances ^‘^bdrawn

I , ircumstanccs, the recommendation of P S C
against such posts, were uncalled for.

My ippointmcnl agasinsl ihc po.sl was made 
pi escribed qualiiictions for the 
Policy.

In this

. nor

• for appointment

2.
by the Competent Authority as I having the 

same. Hence there involve no contravention to Govt:

3. As explained in the above paras, it was not tiic
recommendation against these Posts, therefore llicre

sr' •“ ""»■'™ —■ «»
vide his Nolincslion No,e,II/wvs/s.a/l;hCWfT'‘*'f^'"f“'*''^*^^'r“rnsenh

matters of officials from B~PS/l to BPS 15 in assigned all tire Establishment
I]HE Wings of wls Deilf r a Chief Engineers of the C&W

appoinlment againsfsudf osT wa ‘^PP-'^Esanctipn

made by the competent authority through 11^080.""'" '

purview of l>.S.C. to make 
was no need of N.O.C etc: from them.

and
for

4.
.b...», vioMo.

uimduiies m the process of appointment. However if there is snn.. i

cs::’r ‘ T '-"‘^-vi.i:_ nxfor rectificatioiVregularization, rather to proceed against
mine at this belated stage/time where I have 
ycajs and have since crossed/near to 
overaged.

competent 
without any fault ofme

pent die u.seful pan of my life 
cross the upper age limit of 30

aboil i 
years and have been

oI

Supreme Court ofPakistan dated 15.01.2014 islt appheabi "uponI"

In vievy of above explanation, it i 

Thanking you.

■t IS very humbly prayed that the charges may be dropped.

Yours Obediently.

*IyoUc,<J( £Ug.K»
Dated \t /02/2014.

PME Department



r- Copy to thc:-'\
i

Registrar, Supreme Court of Pakistan, Islamabad with reference to C.Ps N.2026 & 2029 
of2013. .
Registrar, Peshwar High Court, Peshawar w/r to W.Ps No,271-P & 663-P of 2013 w/r to 
■above.i
They are requested to direct the Chief Engineer (South) PHE Peshawar to avoid from 
taking' such drastic & one sided action i.c without proper enquiry & apporlunity of 
hearing etc; as required under the law/ natural justice.

PS toJSecretary PHE Department Peshawar.

1.

2.
X

3. i

; -
. (•

/02/2014Dated:
PHE Department Reelwwtrr. :■ ■

1-

0

;

I

\
*

%

i
i
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Hic Secrclnry

■' I’c.slKnv;,,-'" ’ '>P;ir(mcii[.

•'
vva.

Subject;
P-ikhlunSa Civn S "'' ‘<l>ybcr

impugned order dated U OI JOjTt!'"’ "S'’*"'** 
services of appellant w,, thereby the
effect by the Chief Engineer '"”""'''=•'0

the

Respected Sir,
J.

■■ v''t:>

JippcIIaiK HLUlIillcd lor Uic
vacancies oPSub E

!'
ol- Sub Engiiieerapplied for Die existed ':. -iso he

uginecrs in the Pnblic Health 
Khyber Paldnnnhhwa Peshawar.., After 

tbrnialities, on ihpIbe recommendation
Coininittcc he

Engineering Dcparim 

observijig the

■’-I
ent

codal 

Selection

.Regular basis from
P'-'suedbyiheChicfBnginccr.

J^cpartincntal

Engineer (BPS-Ii) 

^PPdinimenl i

of
was appointed as Sub 

lespectivc date ofhis 1;
.i

.-.VP
• > -i :

2. Ehat after 

filness certificate,

posting. The
)

0^ (iie appellant 

time to time.

completing the '■cquisiie ibrmaljii
including medical 

respective place of 

■ service book 

made therein from

lesI 'be appellant joined diiites at his

respondent depattment also mahilained the 

necessary entries have beenand

3. the appellant is 

working against the 

flaying more than fiv 

record.

‘■i^gular employee of the

permanent 

e years

respondent department 

respective ,
aei'vice at his crechl with excellent

post since his
appointment 

- service

4. Ehat some other 

basis
employees whose 

“ 'bay agitated their
appointments 

':egularisa(i
were made 

'O'l under the
on adhoc 

Khybcr
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rakhtunkliiva lilniployccs (RcguIari/.ation of Services) Act, 2009 

bcfoic this Hon'blc Court through two separate writ petition NOs.271- 

P/2013 and fi63-IV2013 which 

passed on 02.10.2013.

2:/•
dismissed by common judgmentwere

.A 'I'li.-it the tnipitpncd JiidgiiK-fK challciigcti [yv ihc .same employees 
belore Hon'ble Supreme Court of Pakistan through C.P. No.2026 and

wa.s

2029 of 2013 but same were also dismissed on 15.01.2014. However .■ 
during the proceedings, Mr, Sikandar Khan Chief Engineer, Public’: -' 

Health Engineering Department, Khybcr Pakhtunkliwa
3

' -v’

• 'V'";--

r

orally
brought into tire notice of Hon'ble Supreme Court of Pakistan about the'

existence of illegal appointees in the department and accordingly he 

was directed to finalize the action against such illegal appointees ''''r
witliin one month.

6. That a joint show cause notice is.sLied to appellant alongwilh otherswas
vide letter N().32/E-4/PHE dated 21.01.2014 by Chief Engineer 

Liniawfuliy and malafidely shown the(South) therein he has

appointments of appellant and others as illegal. Since the copy,of show

cause notice was not received within stipulated lime therefore he 
submitted an. application before the Chief Engineer (South) requesting
for extension m period of reply but before submitting the requisite ■ 

leply, now which had been submitted .'r

the Cliief Engineer (South) had 
issued the impugned order dated 14.02.2014 thereby his services were

>

terminated with immediate effect.
■ ■' 4

Grounds:
j

A. That the 

regular basis 

Committee. He 

thus in

appointment of appellant was made by competent authority 

on the recommendation of Departmental
on

Selection
was Within age limit, having prescribe qualifications

such circumstances the Chief Engineer (South) was unjustified 
to treat the valid

i

appointment of appellant as illegal.



lhal by notification vide 

'No,SO(0&N)E&AD/8-16/2000 dated 01.08.2001 the three 

departments namely Public Health Engineering, Physical Planning &

Housing and Communication and Works Department were merged into - 

Works and Services Department as mentioned in order dated 

05.11.2001 and meanwhile the Khyber Pakhtunkhwa Local 

Government Ordinance, 2001 was also promulgated (now repealed) ' tv;

and under section 14 thereof the administrative and financial authority- 

for management of the offices of the government specified in Part-A of 

the first schedule was decentralized to district government. Similarly 

the posts in BPS-01 to 15 in the Works and Services Department were . _ . 

also declared as district cadre posts vide . notification'■-. ■■jy;':
No.SO(Eslt:)W&S/13-l/77 dated 22.03.2005 as referred in letter dated'

. 08.04.2006 by the Establishment Department to W&S Department. . y?;

That it is pertinent- to mentionB.
/■

i

7-7

BPS-01 to 15 in W&S Department wereThat when the. posts inC.
declared District Cadre Posts including the post.of appellant then a
letter was written to Secretary Khyber Pakhtunkhwa Public Service 

Commission, Peshawar on 02.05.2007 therein requested 'for.
withdrawal the requisition, for filling in the vacant posts of Sub- • • 
Engineers (B-ll) in the W&S Department and done accordingly, In ' 
such circumstances the plea of Chiel Engineer (South) regarding non
fulfilling the requirements of recommendation of Public Service, 
Commission, Khyber Pakhtunkhwa in the cases of appellant is :f ^

unjustified, unreasonable, malafide and without lawful authority and 

not sustainable under the law and rules.

1

r

I

'
I .That in view of clause 5 of the appointment order of each appellant, his 

service was placed on probation for a period of two years extendable 

uplo three years which (he appeilaiU has completed salislactory 

becoming a confirmed employee of the office Chief Engineer. At the ; 

time of passing of impugned order the appellant has rendered more

D.
:':.-■

•k--''

i

j

i

••
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than live years Ihc dcpanmcni efficienlly, satisfactory and 
wilhoiu any complaint. Therefore the Chief Engineer has not acted in

service to/ .

I
, /■ accordance with law and rules and unlawfully passed the impugned 

order without observing codal formalities as required in the case of a 

conhrmed employee. Therefore the impugned order thereby appellant 

was terminated has no legal sanctity being without lawful authority.

/■'

V'

E. i hat clause 2 of appointment orders of appellant provides that he will 

be governed by the Khyber Pakhtiinkhwa Civil Servants Act, 1973 and-- .- v 

ail the laws applicable to the Civil Servants and Rules made thereunder ' ^

and similarly in the impugned show notice mentioned that action.; 
would be taken under the Efficiency and Disciplinary Rules, 2011 but 

the Chief Engineer has not followed

cause •s

-y;'

<
any law in passing the impugned ‘ •

f not warranted, liable toorder which is arbitrary, unjust and unfair and

be set aside.
. ’

.r.
F. That iin the impugned order. Chief Engineer used the word of, 

which neither .applicable in the case of appellant being 
confirmed employees of the department

nor prescribed in the E&D - 
impugned order is ambiguous, vague and 

. rules.

Rules, 201] therefore the i

illegal not sustainable under the law and

G. That Chief Engi has maiafidcly- brought in the notice of the ' 
Hon'ble Supreme Court of Pakistan during the hearing of an other 

Neither he supplied

neer

case.
^ny list of illegal appointments to Hon'ble 

at that very moment nor specified suchSupreme Court of Pakistan

illegal appointments but iin general way he mentioned the existence of 
■llegal appointments in the deparhnen, which now he has exploited the 

smtalton and ptuposely held the appointments of appellant and others

impugned order of termination without legal

>

as illegal and issued the i 

justification.

v';.

.•>

■■■



H. Tiiat (he i 

Nciiiicr
"i^P^'gned order has been

passed al the back of appellant.

' nor a fair opportunity

cases therefore the impugned
^'^'’onty being violative of principle

any regular enquiry has beci 
was provided to (hem to dL-Icnd ihcir
O'fder is illegal, wilhoul lawlul a 

natural justice. of

I. I hat the appellant 

more than five 

which accrued 

a\yay or withdrawn by tlie

poenitentiae.

was continuously serving the 
years service at their

department having 

any complaint 
could not be taken 

principle of locus

credit without
vested rights in his favour which

V

authority under the nri

J. That in case of any defect in the 
'Il’ich only ,hc dcparlmenuil 

appellant therefore the acii

Wointmcnl of appellant is existed for 

authority is responsible and 

tile Chief Engineer is not

' S'-

not the 

warranted
"^d^ugned order is illegal and of

- action of 
binder (he hnv and cule.s a„d ihe I 

icgal effect. no

■

K. That the appellant i 

department and
IS a permanent a.td confirmed employee of the

P>='rorm,ng his respective duty efficiently since the 

appointment during whicli he 
and privileges attached wi

-V

•;; :

date of his
was provided all the benefits 

increments. Now
hh his post including annual i

the appellant has crossed the
upper age limit, supporting a family with 

getting education in various schools and
ins children who are

ll'y in such circuinslauees, ll,e Chief li 
jnstification to hold the

colleges
"giuocr I,as IK, legal and moral

appointment of appellant as illegal, Therefore 
Clticr Engineer is minted with malafide

ag^nnst the vested rights

the act and action of die

intention, unlawful 'and not 

appellant.
operative

of

It is, therefore, humbly prayed that 

impugned order dated 14.02.2014
on ttccepianee of this departmental 

thereby the
appeal, the, i

services of appellant
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^*Ppelian(s
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^‘PPoininicnt h\

and Mie,,
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ih^ii bcin 

' ^'^‘11 ni

also

I i'u/'/jcient
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! \\'crc
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Supreme Court ol' Pakistan dated 

the appellants therefore, this Tribunal has

I :>.01.2014 terminated

no jurisdiction.to

. lelnstaie the apjiellaniS; FinalK' it was submiiicd that these 1

: appeals may be dismissed. . i.

I

9. Order dated 15.1,2014 of the august Supreme '

Court ol Pakistan is e.xplicii according to which the 

icspondeni department was directed to take action against'i 

the illegal appointees. Contention advanced by the learned 

counsel lor the appellants during the course of arguments |

I

that appointments of the appellantsNsas ^\'ere in accordance i

uilli ihe prescribed procedure as ihe posts did not lall
in i

the purview of the Public Service C 

the appellants

ommission. Further that i
i

^^■crc not gi\’cn opporfunil\' of defenee, as ■' 

e\’cn

: terminal date for repl\- to the show 

.i appellants were terminated. It 

appellant Farhanullah (Data Entr>' Operator BPS-12). that !- 

. ; prior to this post he u'as a \-ah'e-man in the deparimem.f 

■ ihcrclore. instead of termination, he should 

leveitcd to his prex ious position.

evident from the facts that prior to the lapse of the ;

cause notices the

N^’as also contended for

''Ta
/
/

have been 1
l -

' 9. On the point to whether the Tribunal would bea.s

compeient to adjudicate on these appeals, the learned 

counsel for ihe uppeikinis stibmiited copy of a subseq 

I order dated 2S.04.20 I 4 in CP NO. 551 

i to \s-hich the Ser\'i

Lienl f

of 20 1:4 according

ice Tribunal shall decide the appeals as I, .
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I

mandaied in taw, Hvidentlvy no charge sheet has bech"] 

nor opportunity ofpersonal hearing ! 

and instead show

; issued to the appeliams 

i has been provided to them
cause notice; 

IS apparent Irom record that the j

quite in haste. Alter the ■- 

i-espondent department vide letter No: I

■ was scjA'cd on them. It i

iinpLigncd order has been passed

; impugned order, the

■ 03/G-4-A/HC'"Pl-IE dated 17.2,2014 

IVgisirar Supreme Court of Pakistan that i

intimaied to the s ,

in pursuance of;
t'

order dated 15.1.2014, a total of 24 Sub engineers. 6 sreno 1 

[>'pist/Stenographers and 

lerminaicd. This being 

caution had

I2aia Entry Operators had been 

■SO. \ke are alraid that due 

not been e.xorciscd b\

care and

>■ soriing out indi\iclual

case of each oh ihe appellants. In lhe.abo\'e 

not tnterlering the ord?r dated
scenario, v^hilc 

14.2.2014 at this staae.

I

■ .ihe Tribunal in the interest of justice 

’ ibe appellants

\s’ould

10 the appellate auilioriiy of the de

to decide the departmental 

sirictlv-

considering each of the appeal

I’cmit eases oh

partmeni
with direction

appea-l-s- of the i
appellants accordancem ^^'ilh law/rules '

X/

on Its merits and lullilhng
the I'ccjuiremcnis of oppununit> uh personal hearing. This 

A^'-ooess of disposal o|- depanmonlal i

I appeliams be completed uithin a period of 

I '‘Cccipt of this judgment, hi case the 

li.nds that

appeals ()!' [he .

~ months alter '

appellate auiltorii\'

^'uy ol the appellant had been 

icrminaied or terminated b\

unla\^'ru)l\ s •

■ mis-conceiving order of the

august Supreme Court of Pakistan dated 15.1.2014 and
■
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GOVERNMENT C'F KHYBER PAKHTUNKHWA 
PUBLIC HEALTH ENGG: DEPARTMENT

No.SO(Estt)/PHE:D/l-90/2013-14.VOI-II 
Dated Peshavrar the, March 03, 2016

To,
Mr. Irshad Ilahi 
S/o Shah Nawaz 
R/o Hissam Tehsil and 
District Dera Ismail Khan

DEPARTMENTAL APPEAL AGAINST CHI>£F ENGINEER TSOUTH) PHE
ORDER N0.43/E-4/PHE DATED 14-02>2014.

Subject:

WHEREAS, you managed to get yourself appointed as Sub Engineer 

(BPS-ll) in PHED vide Chief Engineer PHE Office Order No.06/E-4/PHE dated 

02-03-2009.

AND WHEREAS, you were sei-ved with a Show Cause Notice by the Chief 

Engineer (South) PHE vide N0.32/E-4/PHE dated 02-01-2014, and subsequently your 

services were dispensed with by the said authority vide his Office Order No,21/E-4/PHE 

dated 14-02-2014 as a sequel to the apex Court Order dajed 15-01-2014 in C.P No.2026 

and 2029/2013 and the same was also intimated/confirmeii to the said august Court vide . 

• letter dated 17-02-2014.

2.

• AND WHEREAS, you filed a Writ Petition bearing NO.615-P/2014 before the 

Peshawar High Court Peshawar against your termination order which was dismissed by . 

the Hon'ble Court vide its judgment dated 26-02-2014, being not entertainable. 

Subsequently/you challenged the said judgment before the Supreme Court of Pakistan 

vide C.P No.551 of 2014 and the apex court vide Order dated 28-04-2014 disposed off 

the said Civil Petition in terms that in the event of filing the appeal, the Service Tribunal 

shall.decide the appeal as mandated in law.

3.

'v

AND WHEREAS,'you also filed Service Appeal No.729/2014 before the 

Khyber Pakhtunkhwa Service Tribunal Peshawar vvnich'v.'as also disposed.-off-vide its 

judgment dated 30-12-2015, with the direction to decide the departmental appeals of the 

appellants strictly in accordance vdth-iaw/rules considering each of the appeal on its 

merits and fulfilling the requirements of opportunity of personal hearing.

4.

AND WHEREAS, you. were given the opportunity of being heard on5.

08-02-2016 and material on record-perused. It revealed that your-appointment as Sub

Engineer was effected as a consequei-ice of production of a politically motivated list by

the then Political Secretary to Chief Minister and that too, in sheer violation of the 

provisions contained in the K.P CivJl^rvants Act, 1973 and the rules made there-under.

i



Tne then Chief Engineer (South) PHE abused his powers while grabbing the authori'cy 

vested in the K.P Public Service Commission. Even C.E (South) PHE was not competent 

to make your appointment on adhoc basis for want of NOC from the K.P Public Sen/ice 

Commission, adveitsing the»post as per prescribed procedure, observing merit, zonal 

allocation and mandatory recommendations of the Departmental Selection Committee. As 

such, your appointment as Sub Engineer PHE stands void ab-initio and ultra-vires of the 

provisions contained- in the law/ru!es/poiicy ibid. Hence, your termination order dated 14- 

02-20i4 by the competent authority .is quite legal, lawful, valid and does not require any 

review, .modiflcaticn, or setting aside-whatsoever by the appellate autiiority.

' • NOW ■■HERErORE,‘"after having considered the material on record & your 

explanation during personal hearing held on 08-02-2016, your facts appealed against the 

C.E .(South) PiHE Office Order dated 14-02-2014-have not been established and in 

exercise of the powers as Appellate Authority, conferred under the K.P Civil Servants 

(Appeal) .Rules, 1986 and all other such powers in this behalf, your departmental appeal 

is hereby dismissed for the reasons mentioned in Para-5 supra.

6. •

j\o ■ ■ . -

-(NIZAM-UD-DIfjT’%S;
SECRETARY TO 

GOVERNMENT OF KHYBER ' 
PAKHTUNKHWA PHED 

(APPELLATE AUTHORITY)

V <

FNDST; NO & DATE AS ABOVE;

Copy forwarded to the:-

1. Registrar, Khyber Pakhtunkhwa Service Tribunal Peshawar w/r to his N0.29/ST, 
dated 05.01.2016 for information.

2. Senior Govt Pleader, Khyber Pakhtunkhwa Sen/ice Tribunal Peshawar w/r to his; 
No.(SR.GP)EfV\D/l-5/Lit/Appe3l/2013/492-95, dated 06.01.2016.

3. Chief Engineer (South) PHE Khyber Pakhtunkhwa Peshawar.
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GOVERNMENT OF KHYBER^^^a 
PAKHTUNKHWA PHED 

(APPELU\TE AUTHORITY)


