BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

Service Appeal No. 256/2015

BEFORE: MR. SALAH-UD-DIN ... MEMBER (J)
MISS FAREEHA PAUL ... MEMBER (E)

Hameced-ur-Rahman, Senior Theology Teacher, GHS lkram Pur, Mardan.

cerereereennnnen (Appellant)

Versus

1. The Government of Khyber Pakhtunkhwa through Secretary Elementary - -'

& Sccondary Education, Civil Secretariat, Peshawar.
2. The Director, Flementary & Scecondary Education, Khyber Pakhtunkhwa,
Pcshawar, -
3. The District ducation Officer (Male) District Mardan.

....................................................................... (Respondents)
Mr. Muhammad Amin Ayub, .. For
appcellant
Advocate
Mr. Muhammad Jan, For respondents
District Attorncy
Date of Institution..................... 31.03.2015
Datc of Ilearing.........ccooooinnn 22.11.2023
Date of Decision.....oovvevviieinnn. 22.11.2023

JUDGEMENT

FAREEHA PAUL, MEMBER (E): The service appeal in hand has

been instituted under Section 4 of the Khyber Pakhtunkhwa Service
ribunal Act, 1974 against the impugned notification dated 18.04.2014,
communicated on 08.08.2014, whereby the appellant was though promoted
to the post of STT (BPS-16) but with immediate effect instead of the due
date i.c 28.05.2013, against which his dcpartmental representation dated

11.11.2014 was not disposed of within the statutory period of ninety days. It
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dated 18.04.2014 might be modified by effecting promotion of the appellant

w.c.l. the duc date i.c 28.05.2013 with all consequential back benefits.

2. Bricl flacts of the case, as given in the memorandum of appeal, are
that  appellant qualified the Bachelor of Arts from Allama Iqbal Open
University, Islamabad and obtained Shahadat-ul-Alia- and Shahadat-ul-.
Alamia from Wifag-ul-Madaris. I-Ie.joined the Education Department as .
Theology Teacher vide order dated 26.03.1998. As per the Notification.
dated 13.11.2012, as amended vide Notification dated 24.04.2013, 1/39 of
the total strength of 11 i.e. 67 number, should be promoted to BPS-16 on
the basis of se1ﬁority-cum-ﬁtness with at least five years service and having
the qualification for initial recruitment or having Bachelor’s degree or
cquivalent qualification with Shahadat-ul-Alia from a recognize Institution
to be designated as Senior Theology Teacher. As per the Seniority List,
apf)cllant was at Scrial No. 98, while one Mr. Zawar Hussain was at Seriél
No.124 and thus junior to the appellant, but inspite of the séme vide
Notification dated 28.05.2013 he was promoted tovthe next higher grade
while appellant was not considered for promotion. Aggrieved of the order,
appcllant afler the departmental Represcntation, preferred Service Appeal
N0.1487/2013, before the Service Tribunal but during the pendency of the
appcal, vide impugned Notification dated 18.04.2014, communicated on
08.08.2014, respondents promoted the appellant to the post of SST (BPS-
16) but with immediate cffect instead of the due date. The Service Appeal
was then withdrawn with the permission to file a fresh one vide order dated

26.03.2015. Appecllant  preferred  a  departmental representation  on



11.11.2014 through proper channel but the same was not disposed of within

the statutory period of 90 days; hencee the instant service appeal.

3. Respondents were put on notice who submitted their reply/comments

on the appeal. We heard the learned counsel for the appellant as well as the

learned District Attorney for the respondents and perused the case file with |

connceted documents in detail.

4. Learned counsel for the appellant, after presenting the case in detail,
argued that appcllant, inspite of his seniority and eligibility for promotion, .
was not promoted and instead a junior person was promoted. He informed

that his Sanad of Shahadat-ul-Alia was referred for verification by.

Respondent No. 3 to the concerned quarter which was duly verified and
communicated to him vide letter received on 18.12.2012, but even then the
appellant was not considered for promotion to the next higher grade on due
date. The non-promotion of the appellant, inspite of his eligibility and
seniority, was duc to the lapse on the part of the department and the
appcllant could not be made to suffer on account of aﬁy omission on the
part of the Department, the learned counsel argued He requested that the

appcal might be accepted.

5. Learned District Attorney while rebutting the arguments of learned
counsel for the appellant, argued that the Government of Khyber
Pakhtunkhwa .had f)l‘omoted/upgraded the post of T.T to STT in BPS-16 on
the basis of seniority of 1/3™ of the total strength with at least 05 years

nd

qualifying scrvice with at least B.A/B.Sc in 2™ Division from recognized

university alongwith the additional qualification of Shahadat-ul-Alia from

v
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the institution recognized by the Wafaqul Madaris Pakistan for the grant of

promotion/upgradation against the SS'T' post in the light of the policy issued

vide notification dated 13.11.2012. He further argued that the appellant was- -

treaicd as per upgradation policy. He was promoted vide notification dated
08.08.2014 against the STT post in BPS-16 with immediate cffect. So far as
the case of Zawar lussain was concerned, the learned District Attorney

argucd that he was scnior to the appellant on the basis of his date of birth.

According to him, the date of birth of the appellant was recorded in the |

seniority list as 07.02.1974 with qualification of B.A as against the
academic qualification of MA that was required for promotion for the post

of ‘STI" (BPS-16), whereas the date of birth of Mr. Zawar Hussain was

14.04.1972, therefore, the impugned notification dated 08.05.2013 and

08.08.2014 were in accordance with law, rules and upgradation policy. He

requested that the appeal might be dismissed.

6. Appellant was appointed on the post of Theology Teacher in 1998. A
copy of his sg:rvicc book provided by the respondents shows that he was
ho_lding the degree of Shahadatul Aal.amia from Wifaqul Madaris Multan at
the time of his appointment. Later on in the year 2009, he passed the B.A
cxam from A]lama Igbal Open University and n-eccssary' entry was made in
his service book. 1t is an understood fact that his appointment in 1998 was
made on the basis of some service rules that were in place -at that time and
the same have not been produced before us. The appellant has annexed a
seniority list of Theology Tcachers with his service appeal according to

which he stands at Sr. No. 98, whercas Respondent No. 4 is at Sr. No. 124.
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The plea taken by the appellant in his service appeal before us is that
respondent No. 4 was promoted, despite the fact that he was junior and
hence he has prayed that the promotion order dated 28.05.2013 might be set

aside to the extent of respondent No. 4 and official respondents be directed

to promote the appellant from the date when respondent No. 4 was

promoted.

7. Record presented before us shows that the service rules notified on

13.1 1.2012 were amended vide a notification dated 24.04.2013. Theology

T'cacher BS-15, was to be promoted to Senior Theology Teacher, BS-16.

The scrvice rules for Scnior Theology Teacher, issued vide notification

dated 13.11.2012 were amended through notification dated 24.04.2013 as

follows:-

Service Rules dated 13.11.2012

Amended Service Rules dated 24.04.2013

3. Scnior Theology I'cacher

By promotion, on
scniority-cum-fitness, {from amongst
Theology T'cachers, with at least five
years scrvice as such and having
qualification as ]51'cscrilvcd for initial

recruitment of Theology T'eacher.

thc Dbasis of

(i) Against Sr. No. 3, in column No. 5, for
the cxisting cntry, the following shall be
substituted, namely:-

“By promotion, on thc basis of seniority-
cum-fitness, from amongst the Theology
T'eachers, with at least five years service as
such and having qualification as prescribed
for initial recruilmént of Theology Teacher
or having Bachelor’s Degree or equivalent
qualification from a recognized University
with Shahadatul Alia ¥il Uloomul Arabia
wal Islamia from Tanzimatul Wafaqul
Madaris/Masdaris recognized by Higher

Liducation Commission or Darul Uloom
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| 'Saidu Sharif Swat, Darul Uloom Charbagh
Swat, Darul Uloom Chitral, Darul Uloom
Darosh Chitral and any other Government
run Darul Uloom, as notified by the

Government from time to time, as the case

may bc.

As stated by the appellant, he was qualiﬁed for the promotion to the post of
Senior Theology Teacher because he fulfilled the criteria mentioned in the
scervice 'l‘ules. The copy of service book provided during the course of
hcaring shows that he was holding the degree of Bachelor from AIOU. |
alongwith Shahadatul Alia. Record further shows that he was holding the
degrec of Shahadatul Aalamia also, based on which he had applied for his
initial appointment. In view of that, he was, no doubt, qualified for
promotion. When confronted that when he was qualified for promotion in
2013, then why was he not considered and why a junior colleague was
promoted, the respondents were of the view that ‘as per working paper
prcparcd at that time, he was “less qualified”. They produced a working
paper dated 31.12.2012. Upon that, the learned District Attorney was asked
whether the promotion of Respondent No. 4 was made on the basis of
amecnded service rules, his reply was in affirmative. The service rules
notified in 2013 arc cxtremely clear when they state that a Theology
Teacher is qualified for promotion to the post of Senior Theology Teacher

on the basis of scniority-cum-fitness, with at least five ycars service and

having: . / ’



e

(i) Qua]i:ﬁcation as prescribed for initial recruitment of Theology
‘I'cachers or

(i) llaving Bachelor’s Degree or equivalent qualification from a
recognized University with Shahadatul Alia Fil Uloomul
Arabia  wal Islamia  from  Tanzimuatul = Wafaqul
Madaris/Madaris recognized by Higher Education Commission
or Darul Uloom Saidu Sharif Swat, Darul Uloom Charbagh
Swat, Darul Uloom Chitral, Darul Uloom Darosh Chitral and
any other Government run Darul Uloom, as notified by the

Government from time to time, as the case may be.”
The learned 'Ijistz'ict Attorncy while presenting his argﬁments insisted that as
the' appellant passed his SSC examination in third division, therefore he was
not qualificd for promotion, as the service rules of 2012 mentioned second
class SSC for Theology Tecacher and for promotion to the post of Senior
Theology ‘Tcacher, the qualification as prescribed fqr initial recruitment of
Theology Tcacher was the required criteria. From the arguments presented
by the learncd District Attorney it appears that he miserably failed to
interpret the amendment in the rules as narrated above. The criteria given ih
the amended service rules has treated the prescribed Qualiﬁcation at the time
of initial recruitment as Theology Teacher scparately from the second part of
the rule where it states, “having Bachelor’s Degree or equivalent
qualification from a rccognized university with Shahadatul Alia.” Anothéf-
argumcnﬁ given by the official respondents in their reply at para 3 of the
facts that private respondent No. 4 is senior to the appellant on the basis of
his date of birth is not acceptable because the seniority list of Theology
Teachers issued by lixccutive District Officer (Mardan) itself clearly

mentions the date of entry into scrvice of the appellant as 26.03.1998 and



]

that of private respondent as 22.02.2007, and there is- no dispute on the

principle that scniority is to be reckoned from the date of appointment.

8. 1In view of the above discussion, it is evident that there was a serious
lapse on the part of official respondents when they did not consider the name
of the appellant for promotion in May 2013 when they promoted a junior
colleague of him to the post of Senior Theology Teachér. Aith;)ugh they -
promoted him at a later stage, under the same rules énd based on the same
qﬁaliﬁcation he was having in 2013, they did not produce ény cogent reasc;n :

of Athcir'dc]aycd action. Wc arc of thc view that why should.the appellant |
suffer of any wrong doing of the official respondents? The appeal in hand i's,l '
thercfore, allowed and respondents are directed to give effect to the

promotion of the appellant from 28.05.2013, when his junior colleague was

" promoted and he was lcft out for no fault of his own. The respondents are

further directed to place him at his appropriate position in the seniority list of

Senior Theology Tcachers also. Cost shall follow the event. Consign.

9. Pronounced in open court in Peshawar and given under our hands

and seal of the Tribunal this 22" day o f November, 2023.

/.

(FARH/EHA PAUL) (SALAH-UD-DIN)
Member (E) Member (J)

*lazle Subhan, P.S*



S.A 256/2015

22" Nov. 2023

01. Mr. Muhammad Amin Ayub, Advocate for the appellant
present. Mr. Muhammad Jan, District Attorney for the respondents

present. Arguments heard and record perused.

02. Vide our detailed judgment consisting of 08 pages, the
appeal in hand is allowed and respondents are directed to give
cffect to the promotion of the appellant from 28.05.2013, when his_ |
junior collcague was promoted and he was left oﬁt for no fault of
“his own. The respondents are further direCted to place him at hisl:
“appropriate position in the seniority list of Senior Theology-

Teachers also. Cost shall follow the event. Consign.

03. Pronounced in open court in Peshawar and given under

our hands and seal of the Tribunal this 22" day of November,

j\h7
-
y . —

(SALAH-UD-DIN)
. Member (E) Member (J)

2023.

*Fazle Subhan, P.§*



