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I,he appeal oi: Malik Muhammad Kamran 
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By tlu: order of Chairman
I

Rl-GISTRAR
1

I



I.

l: !•
l|i S

U !’ C

>

li ^ (
MQBEJmE KHVRPP EASHm^lKlHvvA SFpx/t^ic 

MiyALBESHAWAP
1

r
!;i

■C

;
In service Appeal No.

ii
I.

;<•
Malik M Kamran .
(AppellarH-) VERSUS

govt of KPK et!c
(Eespondents)

ULDJ: X
IiS.No. Description of documents S

,5
Annexure Pa^e

I-i 1. Memorandum of Appeal alom, with 

affidavit

Copies of the impughed~order^ 

1444 dated

!-
I
r;

2.
No.

13/08/2012 and order Adated 07/08/2012
li.3- Copy of FIR

liILB !
Copies of judgment'ddt^ 

of High Court :

3- Copy of the departiridntal 

postal

31/08/2023 

Vakaiatnama

04/04/2018
1.c h

■1

appeal and 

order dated
i ;V■ii receipt and; ' I i^1 i

iD i .

i. 6._

33; •:
n;

Dated: LJ12I2023 :-r.;
J,

Yours humble appelianti

Malik Muhammad Kamrap

!

i.

Ghulam As 
Nar-Mal^iic
Adyoca 3sr-1

■

!

V.

1
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i
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUAL i
!

PESHAWAR !Hi!Service Appeal No. /?.023

' Malik Muhammad Kamran son of Malik Sultan caste Patti. 

Ban r/o Bakhtawar Abad Dera Ismail Khari; Ex- 

Constable#1906 District Police Dera Ismail Khan., ;•
%'i.

Appellants
VERSUS 1'

1. Provincial Police Officer/IGP. Khyber Pokhtunkhwa Peshawar.

2. Regional Police Officer/Dic; Police, Region Dera Ismail Khan.
• ' \ •

3. District Police Officer, Dera'Ismail Khan.

fRESPONDENTSSr

i •
APPEAL UNDER SECTION 4 OF THE KPK SERVICESK'.•i:rr
TRIBUNAL ACT, 1974. AGAINST THE IMPUGNED ORDER

OB No. 1444 DATED 13/08/2012 ISSUED i BY
!

RESPONDENT NO. 3. V/HEREBY THE APPELLANT WAS
' ' ^ i IAWARDED MAJOR PUNISHMENT OF DISMISSAL! FROM

• 1

!REGULAR SERVICE AND ALSO AGAINStI is THE
'iINDECISION OF DEPARTMENTAL APPEA^ ' OF
il iAPPELLANT VIDEi WHICH THE RESPONDENT#!

(APPELLATE AUTHORF YS EVEN DID NOT BOTHER TO

DECIDE THE APPEAL 01 APPELLANT.

PRAYER

On acceptance of the'instant appeal impugned orders; bedring 

office order OB No 1444 dated 13/08/2012 issued by 

respondent No. 3 may kindly be set aside . and the 

respondents be directed to reinstate the appellant in service 

as Constable with all bacP benefits.

[.

Addresses given above shall . suffice the ’ object of 

service. All necessary ard proper parties have beehi arrayed 

in the panel of responder ts.

Note:
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!•Respectfully Sheweth;

The appellant humbly submits as under;
HI

That the appellant is adult, sane citizen of Pakistan, re^siding 

in District Dera Ismail Khai and rightly eligible for grant of 
relief south hereby. i _ ^

1.

i.:
4:

2. That the appellant was appointed as Constable in ^Police 

Department Dera Ismail Khan and has been performed hisj 

duties with zeal and zest and to the entire satisfaction! of his ' 
superiors.

!!

• !‘ I
That the brother of appellant got murdered on 23/07/2013^ 

while incident shattered the entire family of the appellant and 

left the appellant bewildered, disoriented and obvious of 

pursuing his routine hence,- was marked absence. !i

3.
i

• ij

.^4. That the respondents appointed ASP Headquarters Del.Khan' 

as Inquiry officer who after completion of codal formalities

submitted his rinding report and recommended to impose'
' i ! .

major penalty upon appellant on the charge of absent from
: ; ; , i ! .

duty. Copies cf the impugned order OB Noj. 1444 dated

13/08/2012 and order dated 07/08/2012 passed by the ■
’ f ,

respondents/authorities is annexed as Annexure-A. I ! i

nrv^

r

\
5. That it is far-fetched to mention here that to |the dismay o

'
appellant, he was charged in a false criminal case |by: one- t

Muhammad Amin and he was 'odged in,Jail. During 

confinement of the appelkint in prison,.he was shown lo ^have

been proceeded against rdepartmentally and [throughdbrder
: ■ ' ■ is ■

bearing OB No. 1444 dated 13/08/2012 and order, dated

(•r

;i

i
] '07/08/2012 passed by respondents authority, was awarded

! I' i ' I

punishment of Removal from Service, albeit in‘ sheer
^ ■ I ^

derogation of the law, rules and norms of natural (justice;. ' 
Copy of FIR No. 309 is annexed as Annexure^B.

■t

6. That during inquiry proceedings conducted by Inquiry Officer, 

no opportunity was afforded to the appellant to defend his

case in departmental prcceedings. The authority also did not
i 'take into consideration the surrounding facts and chose to

I

i

1
?

;
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\!«
decide the matter ex-parte entailing in award of the ^^above 

major penalty of removal tom service. ?'
I ’

5 r
1 ii' i

That it was on 04/04/201.S, the appellant was acquitted'in 

criminal appeal No 73-0/2 315 by way of judgment rendered 

by the Honourable PeshaWar High Court Bench Dera Ismail

i7.f

. I

Khan and was upheld bv the august Supreme Court of 

Pakistan vide judgment: dated 29/06/2018.
\

Copies of
judgment dated 04/04/2018 of High Court are anneUd as

Annexure-C.
.Cl

i
That, after acquittal, feeling aggrieved by the impugned order 

OB No. 1444, the appellant preferred a department appeal 

31/08/2023 to the respondent#! being appellate aqthority 

but the same was not decided by the respondents as yet.

i■j 1 on

Copy of the departmental appeal and postal receipt and order! 
dated 31/08/2023 are annexed as Annexure-D | j

i

I P
That the impugned order# OB No. 1444 dateid;07/08/2012‘ 
and subsequently indecision of the departmental apjeal by'

!
: r

p' '

r
I- :

the appellate authority are based on mala fide and iaqainst 

the law, thus, the appelicnt left with no other remeipy,! thd ^ 
appellant approaches this honourable tribunal ' se^kih| ' ^ 

reinstatement in service with all back benefits ip consetiuencei <. 

'Of setting aside impugnec orders on gracious acceptance of 

the.instant petition on grounds hereinafter preferred. ;

1,

M

i

:f

G R O U N D S:
i
I

a. That the impugned order# OB No. 1444 dated 07/08/2012 

and subsequently indecision of the departmental appeal by 

the appellate authority are arbitrary, discriminatory, 

legally and factually incorrect, ultra virus, void ab initio 

and militate against principle of natural justice, thus
.liable to be set aside and malafide.

b. That the appellant.is innocent and has been subjected to

the penalty for no fault on his part because the appellant is
\

acquitted from the charges levelled against him,! hence,

, are
i: >

i

i
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■I,

ly<:

the impugned orders nre liable to be set aside; 

acquittal of the appellant. Hence, 
irnpugned orders

after
on this sole ground the 

are liable to be set aside and the Jervice | 

appellant is entitled to be reinstated with all back benefits. ’

i .

That it is a matter of record that appellant has been yexed ; 

in clear defiance of iaw'and principle laid by'the superior!- 

courts as well as the triounais as could be gathered from i 
the facts and circumstances of the case.

That the respbndents/aepa.trnent awarded major penalty 

i.e. removal from service before the guilt of appeliJnt by 

the learned trial court. Even then the punishment awarded 

to the appellant is too harsh.

C.i

r

;

d.

I^ :c ^
I

!■

iN
ie. That the 

departmental

decided as yet, hence, rhe appellant does 

f remedy except to inypke the jurisdictio
^ tribunal.

respondent#! was bound to decide' the
appeal of the appellant but the rsame is ,not

ii

not have any 

n of this honourable

/

•3 i;

That the appellant seeks indulgence of this Honoii'rable

** Tribunal-to interfere; inChe matter as, to whethe^ the

department/authorities can proceed against the appUnt

without giving him a right of audience, which too, ordained

and envisaged in the Khyber Pakhtunkhwa Police flules ' 
1975.

g. That the appellant had sufficient length of service rendered 

for the department while adjudicating the matter of
departmental authority / utterly 

provisions of law
ignored not only the 

on;the;point but the rights' too, i the

appellant including fring^ benefits and by imposing the 

harshest of the penalties in defines of law as aforisaid 

deprived the family of appellant of its 001^^ means oi
I
I:

.i
i tearning livelihood.

i

h. That the respondents while adjudicating in th|e matter hf 
departmental proceedings of the entire mattlr 

shot manner through the orders

i

V

in a| slip
inipugned hereby, ]hus, ■ 

of impugned punishment is
I

the award
patentlyi

■’i a
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I
unwarranted, Illegal, ultra virus, nullity in 

apparently motivatedi for

maintainable'in law.

i

aw • and 
reasons arid is nkextraneous

1 i

'* the petition

rules
of appeal i 

, there

annexed hereto.

‘s duly supported by 'law 

under,
andformulated 

affirmation/affidavit besides the.i
i!
H-

J- That this honourable.Tribunal is competent and h '

Powe.

the appellant may graciously beiiiowed

grounds at the time Of argument!.

p

That counsel for 

to raise additional

fIn wake of 

orders

13/08/2012 i 
be set

I’submission made above the i
impugned 

dated
I i

may kindly
respondents be, directed tJ 

.s Co;,.s,6,| „„H

fbearing office \\order OB No 1444i issued by respondent 

aside and the
No. 3

jreinstate the
I

ad back benefits.

Any other I
circumstances of the 

favour of appellant in

y; irelief deemed

case may alsp be allow
'SI appropria^ ' in

Led in
(
1 tr I

the large interest of justile!
i!

Dated: ,^12/2023i

(Tours humble

.At.

Malik Muhammadj^ran

appellant
1

!i
kl!•

i ifM'
ii: I
?■
t /i/

/ .f ' ■
aloch

iGhulani As 
Nar-^
Adv^ate

1 i; alang U
jph Courtj

V

V ^

i;

II
;i

.i

!
:i!

i

:]
■ ■!i.
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In service Appeal No. !72023

; fT
t

f

Malik M Kamran
(Appellann

f: ■VERSU‘5 GOVT of KPK ei;c
(Respondeni-j)

'i

I

4 ■r 9-CERTIFICATF

Certified that appellant have 

subject controversy, earlier inlthis august Tribunal.

■1
t:

net filed an appeal regarding the S
i;
!

Dated f!712/2023 I
■fl

Appellant
» '

!
NOTE

f

Appeal with enclosure aiong-with i 
being presented in separjate rile covers.

required sets thereof are
i ;;

1. [ r «
i/ : ; I

,)'i'
r i I

Dated _^12/2023* •i/ 1
•fI

ipellarit^s coSnseiiI •ff,. A A:

i: \'*/ 1%>cy' i

F y;
litj! I

!i
i

(iI il

‘r' i

4),
• i

itr tir
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BEFORE THE KHYRFBJPAKHTyNtCHWA SERVirr rPTR^iAi

PESHAWAR [

5I. *
'1 :

b fe I)
t

‘
j

•'i: F- ^
' II.: r
i '■•■ }:' ■ 

f:'.
i

In service Appeal No. 72023 ;
' i:

i

i;! l> 1Malik M Kamran
(Appellant)

!
VERSUS GOVT of KPK etc

(Respondent*;
i

i\
ii

.*
i

b
1

AFFIDAVIT

I, Malik Muhammad Kamram

solemnly affirm on oath:-

That the accompanying appeal has been drafted by 

following our instructions;

That all para-wise contents of the appeal are true, and cqVrect

S'to the best of my knowledge, belief and information;

That nothing has been deliberately concealed
b • }

Honourable Court, nor anything contained therein, based 

• exaggeration or distortion of facts. ■

i
ijB'iftm\

appellant herein, do hereby

iI

f V1. J

counsel

In'r 2.■i';

5?!' f

.•JIf
!■

3. from! this

on

II
■!

I

i

Dated___/12/2023

Deponent
" \ '

;

CNIC#/2/q?>
r\

I

Identified By:-
i

I
I

If
fiGhulam AsgjiaisBaloch 

Nar-Mala^g ^7*
Advocate^Igg^Court

I
f

i
; !*•.

:|I

f.

5 i

1

V-
Hi PS>!
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\\m Older is .limod lu <.isp-.-se off Ihe depnrl.iiidiij
ou tlic charges thal hclwhiic pUed 

Lines Districl liannu absented iiiniscir non, lawful duty

without any leave/pemiission from liigher authorities.

H-diil.u ; eainsl
i

at Loiice

;proE'

i

w.c.froin; I ‘fOl .201 lo I I! (Jaie.C,

lt
[ t

i;

Tile defaultci- Constable(■

seiTcd with eharjic sli(M’l;/.statejiH-nt rd'
=.llogMti„ns. An en<,mry vvas co.ulnctcd into the ntalle,- Mr. sLlic, luLai,,

IMoch, ASr/ljQrs^ The r

Conslnblc found guilty of the clmrgrs levelled against hin,. Il,s ,eitly of th;,.«c

filicet/Final Show Cause Notice vvasirccc^ved and place on reeoti ' '' '

In the light of above, 1, SOHMIjaiALm, Districl l'..lice Gtlliccr DIKl,an

upon rate ,9 KPK Police Rules ,97s, adncicd anninsi 
■lel^-lter C™Mabk_Mslaiuma^^

n 19.01 201.2 with immcdiatcieffect.

I:
f

: Pnqrii-y Ofnccf in his findiid the. dclaultcr
giit

;.Ja
in exercise of powe.rs conferred LI

m
Sci-vice froni the date of absences i.

i

OjUjEK ANNQT TTVnm 

Hated 07.08.2012 i

WDistricUPoncc Olliccr, 
^|Dcra Ismail Whan \

I
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mrORB THE HONOURABLE PESHAWAR HIGH G 
BENCH DERA ISMAIL KHAA. I7«5

Cr. Appeal No. 7? -^3 /9ni5i
Ci
^ ■

tn
i5 '• /

1. Malik Aamir Sultan '

2. Malik Muhammad Kimran

3. Malik Muhammad Farhar............Sons of Malik Siiican Gasue
Patti Ban R/o Bakhtawar Abad, Distiact Dera Ismail Khan.

■ i'' ' .

•................(Accused / Appellants}

(

VERSUS

1. The State. , '

2. Muhammad Amin S/o Soba Khair Caste Baloch C/o Jhouk 

Masso District Dera Ismail Khan, i;

fCoinpiainant;
Filed fodaVLiLZX

i!

Addi: Rcp3w.
' j ■

i
APPEAL UN.DER SECTilON 410 Cr.P.C AGAINST THE ORDER 
MTE0—l^ao/2Ql5 j*ASSEP BY jEARIfED ‘~3ddITIOMaI , 
SESSIONS jryPGE-;!!. DERA ISMAIL KHAT^.^ vrny. u/Hinulcr.yp
cpyacTED AND-Sentenced the .accused / aprellakIt 
UFE IMPRISONMENT .ON TWO COUNTS; lUNDER I'SECTloS 
302IB1/34 . P.P.C AND FINE OF RS. 200000/- (TWO \IacA\ 
against EACH_OF_TSE||ONDER_SECtlOIT^4^ p"cFfoR 
THE purpose QFL ..:3iyiNC to THE . LEGAL liHElRS''~ QP ' ‘
DECEASED’IN AYATJ^LAH AND MEHARBAN AND IN :bEFAULT 
OF PAYMENT SHALL’ UNDERGO FOR IMPRiSONMEN.T OF SIX 
MONTHS. SENTENCES TO ’

TOi;.
i,

.m1 y
1

RUN___________________ - GOHCURRENTLY _^wn;
ACCUSED / APPELLANT ARE SXl'ElMDFn iTKE BENEFIT Of'
SECTION 3e;2(B| Cr.P.C. i:

]•
PRAYER TO AGOUiT
HONOURABLY.

i__ARteLI,ANTSTHE ACCUSED'

1
1

i
Respectfully Sheweth;-

1. That the impui^ned judj^meat iti againsr tacts’, law
rs^iP-vi. accu<<ed / appcUavus arehotaMv
CrA.7J-D of 2015 (M£likAam!rSuItan;Vs,Slate):(Gro‘jnds) ■

ih/■'O

;
/
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innocent and falsely implicated. The certified
^opy of the order is enclosed as Annexurg ’

2. That t17/0672012 at abouton: 13.35 Hrs
Mohan'tmad Amiri complainant / respondent

2 made

1j

t .No.i:: VV
a report to Police in emergency room 

the Civil Hospital Dera Ismail Khan,

t I

1
i,:

i tconvened 

at Police
(

1 :
into a FIR No. 309 dated 17/06/2012 

Station Sadciar Dera" Ismail
I-,

Khan through ; a
MURASLA sent by.Rehmat Ullah Khan AST

!
3reif'

that complainant with
1'

and his friend

:
i facts narrated therein ;are

2
his brother deceased Mehrban

T

deceased Inayat Ullah had gone ic. irrigate their
lands in Diary Colony where they allegedly 

released water from water channel to their lands 

and themseiyes j.at for rest under a CHAPPER ! 
from where They '

I:
;

msaw accused / appr Hants 

reaching their lands in QINGCHI with
T--

7^ ;Filed tod: ' two
i .

unknown persons on Motorbikes and st 'aight 
way went to the place from where the water

Addl: Rc r.
a^uT|o •

was '
flowing to their lands and diverted the water to 

their lfi:nds on which deceased Inayat Ullah land • 

deceased Meliarban rushed to the spot and asked 

the accused! not

hi-'

I

VO diver: the water and
exchanged holt wcrcis but the accused iopened fire

: ^ ' I I |i • i
at them resultantly both Meharban
Ullah fell
lanayal; Ullahjdied. instantaneousliy while inijijred 

Meharban in ah unconscious condition 

. shifted to Civil Hospital Dera Ismail Khan vvhere 

he died after few hours. Copy ofj the FIR is 

enclosed as Ainnexurg

■/

and Iraya: 

the ground injured,!'/De.cUas^cl
j ,

Ion
; :’!;i

1

was j

;
!

J

r

it )1I . ;f

In which the accused / appellants 

charged along with two unknown 

3. That The complainant party are ciosely related to ■

are falsely (
accused.
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andan
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/
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thereby prevailed:upon the investigating officer in
- ['

this case, who acted arbitrarily and maliciously
•i:to involve the accused / appellants fa sely. 

Similarly the repiDPt of Aamir Sultan
1

U

in. an mured
condition was made an the same day even earlier 

to the present report in the Civil Hospital. Itivva-s

■(

•■i.

■

■ registe:red vide f;iR No. 210 and .was dropped 

arbitrarily. The complaint of accused api ^lant ^ 

Aamir Sultan, the I.G.P, Khyber Pakhtunkhwa ■ 

constituted a high level board

I

.“j

V.'

under a.rtic!e j;
18(B) f^olice order 2002. The report'of said l:!oard ! 

clearly establishes

ir-
' li!I

arhilrai'ihess land
i-. f ■

o repoFi us

the
misconduct of the Police. Copy
enclose as Annexure “C”,

i

i! 15(;:
i \

4. That the entire evidence produced by', the
■ -

tuto.red the
r!

prosecution is highly unreliable.( Filed

Addl: Ren Police'and the result of plantation

5. That the presence of alleged eye witnesses alt the 

spot is , totally
uncorroboratjed. ■

id . ■ ' • ' -f
6. That the version of providing meals' to the two

r •' : • ; \
deceased andi complainant by PW Safder Sal'im 

i: ■ ■ : i'
substantiailyjun-naiural and unproved. Even the

PWs have cointradicted themselves regarding the
nature of food provided by Safdar Salim PW.

7. That there islno evidence establishing the lease of
the land in;Dia;'y Colony in the name o|" the 

complainant! deceased brother. Sin|ilarly.-
no proof is available regarding the ownersllip of

. any motorcar in the name of P.W Safdar Saiim. '
8. That the alleged^recovery of empties jin this!, case I, ; 

IS fake and unatcested by any ■ indepe idem ; i 

evidence. The result of fire arnis expert in tliis 

respect is also fake, and inadmissible at i.he::

after j

T.

¥ I

un-established andIr !'
f

r1

} *

\

Ifiifi
'*1

I
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i

;

.i tiI
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1

/ 0long nine days. Moreover, 

expert shows the occurrence 

person.

■‘ ■9. THat.r 

accused

i
the report t :* the Arms ' 

as the doing ofI one*
y

;

no. specific role has. been attributed 

/ appellants,;, the benefit'^whicb
to any 

shall be
j extended to all the accused. 
]il-0. That the

i

I
medical evidence is 

against the
veiy much 

prosecution.
• contradictory and

Deceased Meharban’s :P.M is shown to have been 

conducted at 05:20

(I

R.M by Dr. 
Muhammad S.M.O, D.H.Q Hospital Dera Ismtul 

Khan whereas Dr. Malik Akhtar S.M.O 

said Meharban* at 08:45 P.M in

Ghulam

examines 

an irjured 

can not becondition. These statements:
■:

I reconciled.

#1- That the P.M report of deceased Inayat Ullah 

shows scmi digested: food in his 

Whereas he

f : i■;

Piled ";
instaj:.tines•i

.■ScJdl;; Rcm^ra/.l. | |
as.|g expired instantaneously after the

firing just after taking meals. 
12. Thai there is

, j. ^ *i

no proof of; the ownership o*' 
lands of the accused / appellants adjoining

lapds of complEunant ;andi / or deceased. Hence 

there was

1 any
:4i

ithe
.•il, !

occasion lor the accused to 

heinous offence of double murder.

no commit
i

/ : Is.: That the evidence produced by the 

full of doubt^the benefit qf 

be extended to the accused / appellants. 

4. That legally the site plan

H prosecution is! ■!

■}

which should legally

IS not proved to have 
been prepared by any lyc witness. It is simply an, 

embroideiy work of the i.o. and is not believable 

on the face of it, showing accused and
!
I

deceased
very close inter-se jumbled up. The eye witnesses

i

!

are allegedly shown at a distance of more than 

200 paces.
CTA73-D of 2015 (Malik Aamir S'Jltan.Vs.State) (Grounds)
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i
15. That the impugned judgment 

leg^ly and the accused / appellants deserve to ■ 

i. he;;acquitted honourably..

That the counsel-for the

graciously be allowed to talce 

additional plea at the time of arguments

f! IS not sustalnabie> \
li

accused j appellants 

any legad
f

\1

;
In wake of the above ;^ubmt!f^ons, the appeal 

may /cinder/ be allowed and the 

appellants be acq^ iitted honourabiy.

;
■ ■! '•I accused /:

I

f\
I

Accused / AppellantsFilca’today,J
t. •:

■i 1.1
Malik Amir Sultan etc 
Through Counsel.

■4
i

i
]•Dated: 20/10/2015

i.

I
j

SANA UbLAH KHAN GANDA?UR 
Advocate Supreme Court of 

Pakistan,

i!
3 }

Ii i
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:: i f. , , JUDGMENT SHEET
THE PESHAWAR HIGH COURt, D.I.kHAN BENCH

, (yudidaf Dcparimenf)

Criminal Anneal No.73-b/2«l5

L' '
IN

iU .1iI i
i

I

Malik Aamir Sultan and frjyo dthers 4
Versus, ■>:

ri
i The State and another

i

JUDGMENT1

I y
I ■ Date of hearing

, Appellants by: M/S SanauHa)? Khan Gandapur. Saltmullah 
Khan Ranazai. Ahmid All Khan. Muhammad
Ismail Alizai and Sh;.'h Shuiaullah> Advocates.

04.4,2018

!
t

•I

Respondents by: i Mr. Kamran Havat Miankhel. Addl; A.G and 
3 Abdul Latif Khan BDocIl'Advocar.e.

1

! I
i 1

ISHTIAO IBRAHIM, J.- Through this single judgment,
i

we propose to dispose of instant Criminal Appc:al No.73- 

p/2015 filed by appellants Malik Aantiir Suita:! and two 

others against their conviction and'? sentence and Criminal
' 'i

NP.16-D/2015 filed by complainant 

vluhammad Amin for enhancement of sentence awarded 

.0 the appellants, as both the matters arise out of one and 

■the same judgment dated 13.10.2015 of learned 

:i lAdditional Sessions Judge-H, CU.Khan, whereby they 

were convicted under sections’ 3()2(b)/34 PPC and 

sentenced to life imprisonment ou two counts with fine of 

:Rs.200000/- against each pnder section 544-A Cr.P.C

: I:
j and - in default of payment of fine, no undergo

4 Revision

);
B ; ;

II2
\

I;

.1 f

;\
f

i ;
J :!■

.
J

;
;

The sentences wereimprisonment for six months.
c!
r1
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1
f

brdereci to run concurrently and benefit of seciiion 382-B V
J

J Cr.P.C was extended lo them.

The prosecution hory as divulged from the FIR 

! Ijlodged ;by complainant Muhanunad Amin is that on 

, 117.6.20^ at 1335 hours, he in the company ofhis injured 

, ! brother Mehrban who was unconscious and dead body of

fP.
I 1ii

iI \

I

;
deceased InayatuUah reported t!ie matter at Hmergency 

Room, of Civil Hospital, D.LKlian to the effect that he'

. i
I

;;J

and his brother Mehrban and friend InayatuUah had

; obtained landed property in dair'/ colony on lease; that on 

the said date, he alongwith his brother and friend, after 

irrigating the land, were taking restibeneath the "chapn"
'i ■■ ' ;!

when at about 1245 hours, AruniriiSultan and his two

-i C'
i

s

brothers boarded in Quingqi whereas tw'o unknown 

persons on motorcycle came there ahd diverted the water 

to their land; that Mehrban andlnayatullah forbade them, 

upon which they (accused) hurled a,huses and opened fire 

at them with their pistols. With the firing of accused, 

Mehrban and inavatuUah got nit and fell down and the 

;! accused decamped in Quingqi and motorcycle. The 

complainant and his relative Safdar Salim who had 

fetched lunch for them in his motorcar, shifted the 

injured to hospital but on the Way to hospital, InayatuUah 

succumbed to the injuries. The complainant stated that

; .
;

!
-i-

t

.i J

J:•I
<1

!;

Li

;
■ •:

;

i
1

i

;

•1'

i

i
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f

f
1

} . I
I

(
I ! -I

there,was no previous motive,' but the
p ■
,, result of dispute over water. On the said date, Mehrban 

.
injured also succumbed to the injuries in the hospital.

O'

After completion of usual investigation,

complete challan against the appellants was put in Cou.rt.
1

They were formally charged, io which they did not plead

guilty and claimed trial. In order to prove its case aaainst

the , appellants, the prosecution examined fifteen

witnesses including complainant and Safdsir Salim. After

closure of prosecution evidenced the a])peliants 
1 . \ ; 

examined under section 342 CtP.C. They professed

innocence: and false implication. However, they neither

' . -Iapj^ared [as their own witntsseslion oath nor produced 

any evidence in their defence. On i conclusion of the trial,

the Ileam'ed trial Court convicted and sentenced the
t ' ■ '■ !

appellants as mentioned above vide impugned judgment

ifoccurrence was the

1 r■I
•i

■•I-

1 1

■i 3.{

i
r

I

wrre
i ;

!

■ V

i
(

;■ 1) \! ••5
!

f '

I dated 13.10.2015.
f

. i

'• ■ ]
i(

The learned counsels representing the4.li ]

i appellants vehemently coniended that the complainant'*
'ii

and alleged eyewitness Safdar Salim were not present at
i i, '' • 'ihei spot at the time of alleged occunence and were
i i • :

prcrcufed later on; that there are material contradictions in

\ ■

11 1
p

t;
,! iIt

the statements of P.Ws which rendered^ their testimony 

unbelievable; that the medical evidence and the site plan
i

[

t

!
■J:

;
li

1
■ •!
I i

iffm
i
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in'1

f

i!I
1

^re not in line with the ocular leslimony; that neither the (2-^ 

itensils ’vhich PW Safciar Salim had allegedly taken with
I . ,

unch were taken into possession nor there was any blood 

in -the motorcar wherein the injured were shi fted to the

r. ;
i\

I, I! r/iii!

i

\
\i 1

hospital;. Concluding their arguments, the learned

that the learned trial Court has

';

'I

counsels were of the view 

not properly appreciated the evidence on record and has
I

\ \
fI

fallen into the field of error by convicting the appellants.i

• As against that, die learned Addl: A.G 

representing tlie State assisted l)y learned counsel for the

5.

complainant supported the impugned judgment and while

of bamdd counsels for the
.f

refuting the arguments
I

appellants ! prayed for enharcement of the sentence

awarded to the appellants.

We have considered the Submissions of learned 

counsel for the parties and carefully goqe through the
I

I record.

6.
*

II

li

mainly hinges on theThe prosecution case 

ar testimony furnished by complainant Muhammad

7. Ir
i

‘
d ocu i
i

1
and Safdar Salim (PAV-12), medical 

of empties from the spot and the

li Amin (PW-1\)
!'

1i I evidence, recovery
j i*,

i ( F’.S.L report. 1-• *
1s i

1

!

r
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i

t 8. ihe first and the foremost requirement for the 

proof of charge against paiticular'sat of 

whether 'the . prosecution has. been-able
i| , V

presence of witnesses at the spot when the

I
accL;;ed is as to

J
to evStablish the

occurrence

tpok place. In the present case, th.e ocular account fiows 

from the mouth of Muhammad Amin, brotho' of 

i: deceased MehAan who appeared: as PW-ll and Safdar ■
,!

Salim, relative/cousin of the con'iplainant and deceased
■j

Mehrbari who, was examined as P\Vdl2. The stance of 

hese two witnesses is that they were irrigating their land

knd the accused diverted the ■ wati^r on which an
! / ' ■ 1

altercation too^k place and thereafter firing was made, as a
! . ! :
result of which the two deceased lost their lives. PW
^ . ;
Muhammad Amin was the eldt-r brother of deceased

Mehrban whereas deceased Inayr.tullah was their friend. 

The site plan shows that both tht; P.Ws were also in th^ 

close proximity at the lime of firing and they could have;

I
1 t

i

i
i,

!
1

i

;

1

!
,1.;!:

■easily been targeted by the accused |when the incidei.t
i \\

‘1
;took place but their unhurt escape throws doubt on their

ipresence at the spot at the relevaiit time. Even otherwise 

i’W Muhammad Amin was elder and when two persons 

were already murdered, how diey were spared. The

'1
i;i !
I,

1 ;i
1 ;! Stance of Safdar Salim {PW-12) is that he had taken
1

meals to' the deceased- and Muhammad Amin , I

!
I

complainant. During cross examination, this PW

:

i

;

I r
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!

ip:i
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I
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■■■‘i iI

i
. !’ f

! i admitted that he did) ' not US(; to visit the Dain- Farm 

d^iiy basis and on the day of occuirence, he had visited

on1

i ItI r• (
i ' t
J y 1 ;

the|,sh9p;of .Inayatutiah on S'.hejkh Yousaf road opposite 

Qdrta^ University in corme^tion with hi;; personal affair 

and since Inayatullah was'not present th(;re, thi- witness 

called ;him on phone who toad that he was at Dairy Farm 

and if this witness wanted to visit him, he could go there 

oiv transport. The presence of this witness at the spot at 

the relevant time appears to be doubtful because 

utensils of meals were either noticed by the Investigating

Officer during spot inspection nor the same were taken.
' 1

into possession. It is als<^ inijlhe evidence that the 

deceased then injured were shifted to th<; hospital in the 

motorcar of PW Safdar Sal m but strangely, neither the 

said motorcar was taken into possession on the same day

nor any- blood was noticed in the sjime. Thus, the '
(

testimony of this witness for this

!■

1

:(

i
p

I I

i

. :f

if no
<?

;|
I•v

\
\

i

\J I
i

;

.f

reason alone is
i disbelieved. The record transpires that 

insiTument of husbandry belonging to the complainant, 

party was. taken into possession which was being
I

. I

possessed by them at the relevant time. The field 

irrigated by the.complainar t has also not been observed 

by the Investigating Officer at the lime of preparation of 

site plan. From die above discussion, it is manifest that 

both the P.Ws were not present at the spot at the lime of

even no

:!

■' i'
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:t

'i

occurrence and were prociin:d subsequently, therefore, 

their testimony is ruled oii! of consideration, in this 

respect, reliance can be placed on the case of Gui Fara/ 

i aUas Palev Khan. Vs\ The SmIe riOlS Sh im wherein 

it was held tliat:-

J
-I* I

i
■[

;

VoJ \J ; !;

i

/.»
i

!'
•i

;
"Moreover, the deceased and

■ eyewitnesses were on same footing 
before the accused -yeing brother inter- 
se. Both the eyewdnesses being real 
brothers of the deceased have 
shown any effort /o ] rescue' their 
brother, it is aho \the

I
\:'

not
\

case of
prosecution that' when dthe deceased 

hit with the firing of accusea and 
fell on the ground. .\the deceased 
thrashed him wUh Butt of their 
'Kalashnikovs, but rone'ffthe PWs has 
'shown any effort to move towards their 
[brother and rescue him from the 
[clutches of the qccitsdd despite that 
[they were having axes, \\vhich dogs not 
\appeal lo a pmdeni mirid being against 
■the naturaihuman conduct as well as

•i
was

i
\

• I\

1
I

!!\against the customs and usages of our 
\society,[particular\y this part of the 
CQuntryfwhere in,such\^ike situation a 

\ brother would not to sacrifice
his life for the sake ofhife of his. other 

, brother. The conduct \bf eyewitnesses 
like silent

i

\

spectators creates
» j i 1

reasonable doubt about their presence 
with the deceased. Had they been 
present with the deceased, they must 
have made some efforts for rescue of

;
f

; I

their brother."\

Similarly, in the case of Mst. Rukhsema Besttm and 

others. Saiiad and others (2017 SCMR 596) it was

i \'
i

;
/

d ihal:-he
!■;
jt ;, . !
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(S)"The site plan positions would show 
that, he and the other PWs were at the 
mercy of the assailants but being the 
prime target, even no threat was 
extended to him^ Blessing him with 
unbelievable courtesy and mercy 
skown -to him by the accused knowing 

: svell that he and'the witnesses would 
depose o.gamst them by leaving them 
unhurt, is absolutely unbelievable 
stofy. Such behaviour, on the part of 
the accused runs counter to natural 
human conduct and behaviour 
explained in the provisions of Article 
J29 of the Qanim-e~Shahadat Order, 
1984, therefore, the Court is unable to 
accept such unbelievable proposition. ”

!

0-V

■ i•!

!
;

I
t

t\

-.1
5

A

/n sit- 9. The case of the prosecution is that deceased

ilnayatiiilah was their friead. It is peninent to mention

here that complainant parly ibelongs to village • Jhok 
' i '

rvkassujwhile the address of deceased Inayatullah is Bast:

I

Ghayanwali. Both these placesj are distantly situated from 

each other. The occurrence took place in the month cv 

June and almost noon time. How It is possible that a 

guest would be taken to ::uch'a place in the hot weatht^* 

and that too in D.I.Khan. ill appesirs that deceased 

Inayatullah was not only aijguest/friend, but he was 

brought by the complaina nt paiily for the accomplishment 

of some job as this has been consistently suggested to 

both the alleged eyewitr esses that deceased Inayatullah 

having criminal history and was involved in several 

cases. This fact is further fortified by postmortem report

■
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of deceased Inayatullah, vvhercin two firearm entry^ 

wounds were observed on his person, while Mehrban 

deceased,, who had direct motive with the accused, 

sustained solitary injury. Moreover, two firearn entry 

wounds were observed by the doctor on the dead body of 

deceased Inayalullah with corresponding exit wounds 

whereas one firearm entry wound with corresponding

'i

r

1
/ ;l;

1

' I

i

1I

;
I exit wound was observed cn the-dead body of deceased!
J

Mehrban. All the entry wounds are carrying the !

I
dimension of l/4xl/4. inches wliile on the other hand;! *

IfI

:l!-three real brothers, the appellants, and two unknown
Ij

accused are charged for simultaneous firir.g at the

deceased. The number of injuries does not commensurate
. .1 , • !

with the number of acctised Jparty. More so, all the 

injuries bear one and the same!dimension. It reflects that 

it is the job of one person but | in ordei' to throw the net 

wide, the number of acc ised;!has been exaggerated as 

three brothers and two unknown accused have been 

charged. The empties recovered were not sent in order tc 

ascertain whether the s;:ime iwcre fired from one or 

different weapons. What was ^the reason that this opinion 

sought by the Investigating (Officer, the 

of that is not available on the record of the case and it can 

be presumed that the Investigating Officer was conscious 

of the fact -that number of the accused has been

t
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exaggerated and it- sucli rep<)n is sought, that would be
i 1

detrimental to the case of the prosecution Thus, there is 

clement of concealment and exaggeration as well which
V-s

/
i

further nullifies the mode and manner as set out by the
I

prosecution, In-this respect, guidance is sought from the

case of Mukhtasir and 5 others. Vs. The State at iii
i

•i

another (2017 P.L,R 419) yN'htrt\n it was held that:-; )

'\From the above assessment of 
evidence it is d sceniable that the 
charge made by the complainant party 
is exaggerated, as seven number of one 
family have beer, implicated on the 
strength of the motive\ which is mere 
tempting then blood feud. Reliance is 
placed on the case titled ‘Muhamm^. d 
Zaman. Vs. The State and others (20 4 

\ ' SCMR 749) wherein it is held that:-

; I)

f\
1

:■

:
f’.

■

/J i:}■\/t
[mI •1.

// "The .number of assailants in 
the circumstances of the case appears 

. to have been exaggerated: It seems that 
most of the persons including the 
respondents have ‘\been charged 
because of previous enmity. The 
tragedy may have been enacted by 
Mukhtar who ha:: gone into hiding or 
Munawar who has' been acquitted 
because the deceased Shabbir 
alleged to have illicit relation with 
their sister, but many who have no 
visible nexus with this part of the story 
have also been roped in, it is so 
because it is customary in this part of 
the country to^ throw wide net of 
implication to rope \in all those who 
could possibly pursue the case or do 
something to sa >e the skin of the one 
who is innocent or who is actually 
responsible for the commission of the 
crime. The cour::, therefore, is required 
to exercise mi:ch greater care and

!
\5

> •
f

! . !
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.*

V^v circumspection while appraising 
evidence."

t

/
li
•i!

r
El-10. ■ ■ A cross report was referred by letirned counsels 

for the appellants but in that case/unknown accused are
i!•

••I
■

i
; charged and the place of occurrerice also appears :o be 

■I different from the one shown in the present case and the 

case was , filed being uritraced by the order of :llaqa

Judicial Magistrate. The same caniiot be used by jither of
- ' . . ' ‘ i
1 the parties for the proof of giiijt or innocence of the

!! 1

I;;

1 ■

.\

present appellants.
' i!

1

! r-

f,
For what has been discussed above, we are of 

the Iview .that the prosecution case is full of doubts, tie 

benefit of which should have been given to the

appellants. In the case of Muhammad Akram. Vs. The

11.// !
\

[ liV. ■[:
' ii } ;I

. ?

1State (20d9 SCMR 2S0) it was held that:-
y I

1

“It is an axiomatic principle of law 
that in case of doubt, the benefit 
thereof must accrue in favour of the 
accicied as matter of right and' not of 
grace.

1 i.

?

Resultantly, we, acceptCriminal Appeal No.73- 

D/2015, set aside the impugned judgment of conviction

12.

and sentence dated 13.10.2015 and acquit the appellantsi:
Malik Aamir Sultan, Malik Muhammad Kamran and

Malik Muhammad Farhan of the chaises levelled against*
i

i1

’i

)
i

•5

{ i
fj
1

i.

Tdli ir. '

lir
;

'

!■



1'
r<

;i them in this case. They be set free from Js.il .brthvvith if 

not required in any other case.

i.

'
i

«)Ki 1
/

13.; ;So far as'Criminal Revision No.:i;e-D/20i5 fori

;
enhancement of sentence of Uic appellants i 

since the appellants have been

IS conce rned, 

acquitted of t e c; 

therefore, the Criminal Revision has becoin* infru- 

dismissed accordingly.

'
!, ,

|r’ irges,

uous
and is

■i

I ;*
14. Above are the detailed reasons tor bur short

f\ order of even date. r'i!! ■
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