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Lhe appeal of Malik Muhammad Kamran

L received today by registered post through Mr. Ghulam Asghar
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Service Appeal No.7_ S 0 E /2023 |

PRAYER

. District Police Officer, Dera Ismail Khan.

INDECISION _ OF ' LEPARTMENTAL _ APPEAL " OF

e

e

RE THE KHYBER PAKHT WA SERVICE TRIBUAL !

PESHAWAR

. t
Malik Muhammad Kamran son of Malik Sultan caste Patti.
Ban r/o Bakhtawar Abad Dera Ismail Khan;. Ex--
Constable# 1906 District Pohce Dera Ismail Khan. 4 '
' !(Aggellant)
VERSUS g

. Provincial Police Officer/IGP, Khyber Pzkhtunkhwa Pesh‘?awa;r.

+

2. Regional Police Officer/DIG. Police, Region Dera Ismail Khan._

P (ggg_!ﬂvg__‘ﬁﬁnfsf._
. ST :‘
APPEAL UNDEER SECTION 4 OF THE KPEKI serfvftesg
TRIBUNAL ACT, 1974, I!GAINST THE IMPUGNED BRDER-
OB No. 1444 DATED 13/08/2012 ISSUED BY
RESPONDENT NO. 3, V/HEREBY THE APPIELLANT WAq
AWARDED MAJOR PUNISHMENT_OF DISMISSALE FROIV

REGULAR SERVICE 'AND ALSO . AGAINST nTHE
]

APPELLANT VIDE \NHICH THE RE'SPONDE!ENT#J

B | ad

(APPELLATE AUTHORI' Y) EVEN DID NOT BOTHER TO,‘

DECIDE THE APPEAL Ol APPELLANT F .
On acceptance of the’:inst':ant appeal impugned 'ord'ers;: bearinjg
office order OB No 11’44 dated 13/08/2012 iss':"ued biy
respondent No. 3 ma/ kindly be set aside and the
respondents be directed to reinstate the appellant |n service

as Constabie W|th all back benefits.

Note: Address’es given above shall sufﬂce the’ object of

service. All necessary ard proper partles have been arrayed
in the panel of responderts
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Respectfully Sheweth;

The appellant humbly submits as :inder;

1.

~07/08/2012 passed by raspondents a_uthor'ity.f was zlfw'arded

That the appellant.is adult, sane citizen of Pakistan, re{;‘iding;
in District Dera Ismail Khay and rightly eligibie for griant of
relief south hereby. :' ’

That the appellant was cppomted as Constable in Pollce
. Department Dera Ismail Khan and has been performed his

duties with zeal and zest and to the entire satlsfactlon;of his:
superiors. o : : ‘

That the brother of appellant got murdered on 23/07/2013
while incident shattered th= entire family of the appellant and

left the appellant bewildered, disoriented and obwous of :

pursuing his routine hence "was-marked absence. "

That the respondents apmeted ASP Headquarters D I Khan'
as Inquiry officar who aftar completion of codal formahtles
submitted his mdlng report and recommended to lmpose
major penalty upon appel )ant on the charge of absent from
duty. Copies cf the |mpJgned order OB No 1444 datec‘
13/08/2012 and ordéer cated 07/08/2012 passed by the
respondents/authorities is-;'annexed as Annexufe’-A. l

That it is far-fetched to raention here that to the dl‘-‘miiiy of

appellant, he was charged in a false crlmlnal case by one

Muhammad Amin and. he wz2e¢ !adged m‘,,]‘all Dur[nq’

confinement of the appellant in prison,.he was !s:,hown to' havé

|

been proceeded aga‘lns’t:'Zdepartmentally and ithrougw order
. o o
bearing OB No. 1444 dated 13/08/2012 an'd order dated

. Py
punishment of Removal from Service, albeit iré' sheer

derogation of the law, rules and norms of natural;‘jdstice."l

Copy of FIR Nc. 309 is an'nexed as Annexure-B.

That during inquiry proceedmgs conducted by Inqunry Ofﬁcer,
no opportunity was affor ded to the appellant to defend hés
case in departmental prcceedings. The authority alsoI did not

!
take lnto cons lderation he surrounding facts and chose to
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a.

b. That the appe[lant‘isv innocent and has been-subjected to
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decide the matter ex- parte entailing in award of the ﬁabove'

p
major penalty of removal from service. :

P

That it was on :04/04/2018, the appellant was acquit:ltedi-In"
criminal appeal No 73-D/2.)15 by way of judgment rendered
by the Honourable Peshaﬁ?ar High Court Bench Dera;.IsmaiI
Khan and was upheld b the august Supreme Co:urt of
Pakistan vide judgment: dated 29/06/2018. Cop':es of

judgment dated 04/04/20L8 of High Court are annexed as‘

- anns

~Annexure-C.

i

That after acqwttal feel:nq aggrieved by the 1mpugned order

OB No. 1444, the appellan preferred a department appeal an
31/08/2023 to the respondent#l being appellate authonty

but the same was not decided by the respondents as yeti

Copy of the departmental :ppeal and postal recelpt ané order
dated 31/08/2023 are annexed as Annexure-D.

|
i .

That the impugned ordert OB No. 1444 dated 07/03/2012"

and subsequently mdec:s:on of the departrnental appeal byf'-
the appellate author:ty ar° based on mala ﬂdle and agamst'

; oy
the law, thus, the appelic nt left with no other remecly,i the

'

Ry, VL

appellant approaches thls honourable trtbunal eeklng
reinstatement in service wsth all back benefits in consequence
-of setting aS|de lmpugnec orders on gracious acceptance of

¥

the instant petition on grounds hereinafter preferred.

oot

That the impugned omer# OB No. 1444 dated 07/08/2012
and subsequently mde( ision of the departmental appeal by
the appellate author ity are arbitrary, dlscrlmmatory,
legally and factually mcorrect ultra’ virus, void ab initio
and militate against p; inciple of natural _]US'(ICG thus ‘are
Jiable to be set aside and malafide, o }

the penalty for no fault-on his part because the appeHant is
acquitted from the charges levelled agamst him ,; hence,

i
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'the Impugned orders jre liable to be set asnde' after
acquittal of the appellart Hence on this sole grouhd the

impugned orcers are liable to be set aside and the slervnce
appellant is entitled to be reinstated with all back benefits,

L

That it is a matter of record that appellant has been [vexed '

in clear defiance of law and principle laid by the superlor ‘

e
l
courts as weli as the trisunals as could be gathered from !
the facts and circumstan: 2es of the case.

l
That the respondents/deparcment awarded major p%analty

i.e. removal from servici before the gu1|t of appellant by'
the learned trial court. E

ven then the punishment awarded
to the appellant is too harsh f
b

That the respondent#1 was bound to dec:de the

t Y
departmental appeal of the appellant but the same lS :not i

decided as yet, hence, he appellant does not hav5

remedy except to invoke the Jurisdiction of thIS honourable

¥

© any |

d i
That the appellant seeks mdulgence of- this Hono

Tribunal to rnterfere |n the matter as. to whethef— the
department/authorrtles can proceed against’ the appellant

urable

without giving him a rlgh of audience, which too, ordarned :
and enwsaged in the Khyber Pakhtunkhwa Police Pules,~"

1975,

That the appellant had suFﬁClent length of service rendered
for the department whue adjudlc.atmg ‘the matter ‘of‘
departmental authorlty utterly ignored not only the'
provisions of iaw on the :point but the rlghts too of the

appellant including frmge benefits and by imposmg the
harshest of the penalties i

n defines of law as, aforesaid

deprived the family of appellant of ijts only means of '

earning livelihcod. | ¢ -

it
That the réspcndents wh le adjudicating in the mat
departmental Proceedings of the entire mattier in a, slip
shot manner through the orders impugned hereby, “hus, '

the award of - impugied pPunishment s patently

er ‘of
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unwarranted, illegal,

apparently motivated: for extranegus
maihtainablejin law,

That the petition of appeal is dul

\

rules - formulated . there under, ‘beside__"g-
'afﬁrm’ation/‘afﬁdavit arnexed hereto. {‘
: At i]

That this hc~nourable.1§ribunal. is competen

powers to adjudge the;matter under refere

1

ultra  virus, nullity in Jaw . ahg

Y supported by )ﬁlaw and

the

t and ha.s ample.
nce/appgal.

4
’ifallowed ,

: te.
i 4

In wake of submissic;; Mmade above the lméugned
< I

d by respondent No. 3'may|fk’indl

be set aside and the respondents p
reinstate the appellant in ser

. |
all back benefits, : !

| i
Yours humble appe”a"’nt;

M M2 |

¥ - Malik Mghamrq d

1 T

e% direcf%eq' to
vice as Coénstabl]e;: with

: a'
t
g L

appr%)priaté,

favour of appellant in the large Interest oif.justlce
Dated: ol /12/2023 - | :1 L g P
! - -
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CERTIFICATE ; ,
Certified that appeliart have nct flled an appeal regardmg the
subject controversy, earlier in thlS august Tribunal.
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Dated / 12/2023 ‘ .. /L( AQhL ,’
Appelrant
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" PESHA WAR

In service Appeal No._’ /2023 3
Malik M Karnran VERSUS GOVT of KPK btc

[, Malik Muhammad Kamran, appeliant herein, g':lo he.:
solemnly affirm on oath:- b

1.

Dated /12/2023

Identified By:-

" Ghulam Asghar\Baloch /s
Nar-Malang N Co
Advocate: Hng\Court

(Appellant)

AFFIDAVIT

-

That the accompanying app=al has been drafted by cot

(Respondents)
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;
following our instructions: i
. ) 8 §
That all para—wise contents of the appeal are true, and ccirrect
z., -

to the best of my knowledge beilef and mformatlon

That nothing has been d=irberately concealed from

; Depos'n'e‘n"t

.11;'_.'
[

{
i,

§ this

Honourable Court, nor anythlng contained therein, base;'d on
.exaggeratlon or dxstortlon of facts.
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ORDER |

This order is aimed to dispose off the (I(‘p.ullm‘].n prog Hdnst

AR
Constable Mohammad Kararan N0.1906 o the charges thal he ,\\Inh, p;nlcd altohics

l Lines District Bannu absented himsell fron, lawiu! duty w.c.llum! 19.0 I.J'I'.Z o dote

I withoul any leave/permission from highe: authorities, : £

i} ’ . "lhc defaulter Constable was served with charge Iu(-l/c!mnueni of

I . allegations. An enquiry was conducted into ihe m
b

‘ !
. Baloch, ASP/HOrs: DiKhan., The &y ity Oficer -in Ius lm(lmz, tfu:, defaulter

Conslable found guilty of the Lhargc levelled against l'nn Ilzs :(*gnl\ ol ;,h;n-ga

Sheet/Final Show Cause Nétice was/received and place on recor d ;' .

|
atler lhmugh Mo, b«l(llq Hussain

In the light of above, |, SC: HAIL KHALLD, qulrut I’nl;ce UHa(u DIk
in exercise of powers conferred upcm ruie 19 KPK Police l\ulo«. 1975, .n\mdul

defaulter Constable Mohammad Kamr N0.1906 major pum\hnw
Serviee from the date of ahsencm i.e'19.0

1

(l]'t"“\l

nt Dt‘:m!\k.ﬂ Trom
\
12012 with mmwdmte(ﬂnr' C

ORDER ANNOUNCED S ‘ |

i
Dated 07.08.2012- ;
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M BEFORE THE; HONOURABLE "ESHA WAR HIGH ¢
Il BENCH DERA ISMAIL KHAI\

Cr. Appeal No. z_z_,:h_/ 2015

v

1. Malik Aamir Sultan
2. Malik Muaammad Kamran :
3. Malik Muhammad E‘ar:xm. ....... ...Sons of Malik %uifzm C JSKC

Patti Ban RYo Bakhtawar Abad, District Dera Ismful Kh An,

...{Accused / A‘ 'pellants}
VERSUS

o ' " 1.'The State. i

2. Muhammad Amin S /o Soba Khafi Caste Baloch ;:.ji/o Jhook

Masso District Dera Ismail Khan.

e eerernnnen(Complainant)

: . ]
I ; : ,
APPEAL UNDER SLCT‘ON 410 Cr.P.C AG’LLNS’I‘ _THE OIEQDIZR
DATED 1311012015 PASSED BY LEARMNED ADD'TIONA'
SESSIONS JUDGE-II, DERA ISMAIL. KHAN ViDE WHICH! SHE
CONVICTED AND.SENTENCED THE ACCUSED:/ APP‘ELLAN T TC

: LIFE_IMPRISONMENT ON_TWO COUNTSi| UNDER 'SECTION

g 302(B)/34 .P.P.C_AND FINE OF_RS. 200000/. (TWO TACS)

\J/ AGAINST EACH OF THEM UNDER SECTION 544-A Cr’P CiFOR

THE _PURPOSE OF_ GIVING TO_ THE LEGAL |HEIRS OF P
DECEASED INAYAT ULLAH AND MEHARBAN AND IN DEFAULT . -
OF PAYMENT SHALL' UNDERGO FGR IMPRISONMENT.. VI.OF SIx =
MONTHS.  SENTENCES TO_ RUN _CONCURRENTLY _ AND
ACCUSED / APPELLANT ARE. EXTENDED (THE. BENEFI’I‘ oF

SECTION 382(B) Cr.P.C. . , ‘

PRAYER _10__ACQUIT THE ACCUSED’ AP. SLLANT
A .. HONOURABLY, |

1
S e S
sarm, v ———_—

e

LT

Respectfully Sheweth:- -

i e S e et g

. 1. That the impugned judgment is \r;umst facts, Taw

‘and justice. The acc used [ appelianis arel tots alh
Cr.A.73-D of 2015 (Ma«lsk Aamzr Sultan: Vs Stare) (Grounds)

e, -
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innocent and falsely implicated. TflP cer "ifiéd

copy of the order is enclosed as Annexure “Aa”.
' o - 2. That on 17/06/2012 at about . 3 35 | Hrs
- Mohammad Amm complainant / xespor den{ No.

2 made a report . to Police in emeroenc. room of

*rxe(l

the Civil Hospital Dera |smail Khanl COTVe
‘ §
into a FIR No. 3!)9 dated 17/06/w20‘!4 at Pohce

Station Saddar Dera Ismail Khan |t}'110 1gnA

Yy
3t

facts narrated tht_‘.rem are that complamant wub

‘his brother deceased Mehrban aad his "nvnd

deceased Inayat J!lah had gone tc irrigate theu

lands in Diary Colonv where they allefiredly
release:i water fr(m water channel to their lcmdo
and themselves .at for rest under a CH/\PPER
from where the{ saw accused /[ appillants
reaching their Iands in QINGCHI with: | two
unknown persons on Motorbikes and st 'ught

way went to the ])lace from where the water was

flowing to thelr 11nds and dwcrtcd the walt,r to
their lands on wluc"l deceased Inayat Ullah iand
S—' deceased Mel'garb;;m rushed to the spot and a_skr:d
rl'we acrused? not e :Lv‘“ the water !and

exchanged hot werds but the accused openec' fire

. ! ‘.
\'/‘l/ at .them resultdmly bot u Mcharbcm qno ‘nay'at

Ullah fell on tHe ground 'njured . Dece
[anayat Ullahl d:e:l mstantaneous‘iy whﬂe xmzur%-:c:i

Meharban in an unconscious condltion was

. shifted to CWJI H%p:tal Dera Ismall I\ han w.hcre
- he died after feN hours. Copy of; {tnc FIR :'i°
‘enclosed as Annexure “B”, _ 5 ; " s
In which the ac\.uaed / appellants 1 are f'\il~

1

charged along w1th two unknown act.uq»d

3. That the complamant party are. cmse \

Csefaragfzf%ﬁ@éalwﬂm@uw Mtaremmmm N

'-.a.r.- d

k
MURASLA sent bv Rehmat Ullah KF .m ASH, Breif‘

ased
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. That the pre$g3nc.e of alleged eye witnesses al the

[

thereby prevculed upon the mvesnga:ﬁ 2g of ﬁcu in
this case, who aicted arbltrarzly and ma11<:1ou51y
to involve "the accused / '1ppe11ants faIsel_y |
Slmnlarly the repart of Aamir Suitan in an m*ured.
condmon was made an the same day zven eas hm
to the present report in the Civil Hosrntal It \\ias
registered vide FIR No. 210 and. \vas duopped
arbitrarily. The C)mplamt of accused / apy ellant
Aamir Sultan the 1.G. P, Khyber Pak"ltmdi{hwa
constztuted a hxgh level board - pu'}der a.;txcxe

18(B) Police ordeg 2002. The reportof said !**oa;rg:i

e

' . : |- b
clearly establishes - the ° arbitrariness L and

misconduct of ‘the Police. Copy ol report .

enclose as Annexure “C”. Dl N

. That the entiré’- evxdence produced hyi the

] rosecution is hi ghiy unreliable, tutored )v f:he
Police and the result of plantation. -

[’
T b o

SPOt s 7 tctally un-established : and
uncorroborated »

t
l
1’

. That the versm'; of providing meals to the two

f
I
deceased and compiamant by DW Safde* Sa}i‘.m 18

suhstanuaily[un-namlal and unprovcc! Even the
PWs have contradlcted themselves regarding the

nature of food pr ‘)v1ded by Safdar Sahm PW.|

. That there isino vvxclence estabhshmg the leh se of

ettt 48 e Ve

the land in’ Dzar'y Colony in the name o'“ the

k

complamant* or lns deceased brother Slmxlarly.'

no proof 1S avaﬂable regardmg the ownershxp of

any motorcar in »he name of P.W- Safdar Salim.

5 .
8. That’ the alleged recovery of f.mptxe .-m thw‘a:asc

; I.’ ’1

1s° fake and unaktcstcd by any’ mucpc dent

cvxdence The rcsu.t of fire arms expert - in this

respect is also . fake, and - inadmis n)le aboihe
L
Cbﬁi’ﬁt@fg 29\3@:{&43‘&“‘ &ﬁg@tﬁy“a&‘éﬁt&w) t@eumpu t) afer
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P ! 161jg nine days. Morecver the report " the Arms |
s ' i expert shows the occurrence as the doing of one
. ! .o i .
e ‘ ) ' person.

9. That. no spemﬁc role ms, been <lttr1buwd to any

‘; accused / appellants -the benefi t1WhiCh shall be
; ' extended to all the accused.

10. That the medical ;".evidence Is  very much -

contradictory and dgainst  the prosécutipn.
Deceased Meharban’s "P M is shown to have besn
(. condu‘cted at 0S: 2(, PM by Dr. Ghulam
| » Muhammad S.M.0, E H.Q Hospxtal Dera Ismail : ]
o Khan whereas Dr, Ma'lk Akhtar S M.O examines . | : 1

sa.xd Meharbam at 08 45 P.M in an

irjured
- condltlon. These statements can not be
reconciled.

| | ' . ‘
‘ei“l' That the P.M report ‘of deceased Inayat Ullah

i
R T - ’ i ; : ~ti :
Filed wﬁi‘ : ';7@ xhows scmi QerStLd focd in his instartines
?
|
]
i

SN .
W}!ﬂerecls he expired mstamamousb atter the

firing just after taking mea]s

Tha!. Lhcre 1s no proof of the ownership o any

lands of the accused / appdlants adjoining the

Iands of complainant dnd / or deceased. Hencc

there was no occasxon tm Lrw au.u:,ed to commit

hLL'lOUS offence of double mmaer

.+ That the éviderice produced by the prosecution is

.,
~
w

' fuii of doubts the bcneht of which should legally
be ¢ extended 1o the accused / appPllantS

; 14, That legally the site plan 15 not proved to have

1 been prepared by any ¢yc witness. It is mmply an,

: cmbxmde"y work of thw Lo. and is nol believable
i on the face of it, bhowm{> accused and deceased
; -very close inter-se j jum ::lec. up. The eye witnesses
i

are allegedly shown a: a distance of more than
i 200 paces.
Cr. A 73-D of 2015 (Malik Aamir S :ltan Vs.State) (Grounds)
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@ 015 'I‘hat the impugned judgment is not sus: tainable
LI I
P ‘ i Jegally and -the accused / ap: Jellants deserve to-
3! “~\_
) " be acqultted honourably o . ' -
16. "_’I‘hat the counsel. for the accused / appellants
‘ ;may gracxously be allowed to take an: vy legal A
: | additional plea at tL_e time of arguments. :
y In: wake of the above submu:stons, the appeql
1 : ) may kindly be a!lowed and the accused /
’ -apgellants be acqrnttgd hon-purabiy.
S - . Accused / Appellants

i Malik Amir Sultan etc i
R t Through Counsel. -
"1 Dated! 20/10/2015 :
ok P . R
; o a5 SANA ULLAH KHAN GANDA PUR
] ¢ Advocate Supreme Court of :
| ? T : Pakistan,
C o o I
I P ' ;‘Ps\u [ 2 ':;
Zn € N A
l i
i ; i ‘/// . igh;b ' \)
Peshy Lxnan Be _—
!l
i
: Cr.A.73-D of 2015 (Malik Aarair Sultan.Vs.State) (Grounds)
g H l.; ) R
.
o
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i JUDGMFNT qm SET

"ESHAWAR HIGH COURY, D.I.LKHAN BENCH
iy {Judicial Deparimert)

Criminal Appeal No.73-Di2015

| ‘Malik Aamir Sultan and t-.m;“‘oth-ers

Versus

The State and anotier

{ ‘ JUDGMENT
Date of hearing 04.4.2018

Appellants -Py: M/S Sznaulial i{harstan;iagur, Salimullah‘

Khan Ranazai, Ahmid Ali Khan, Muhammad
i . Ismail Alizai and Sh:;’.h Sti'uiaullah, Advocau:s.
i i

Re«pondents by: iMr. Kamran Hayat Mlankhcl Addl A.G and

" Abdul Latif Khan Bz loch dvocate.

L
i

i

I§HT IAQ IBRAHIM, J.- Throﬂgb tlus single judgment,

ve propose to dispose of instant C.'rimirial Appe:al No.73-

[ rp PP

D/2015 filed by appellants Malik . Aamxr Sultm and two

thers a:,amst their conviction ano sentence and Criminal

! 1

Revision No.16-D/2015 filed py complainant
' : ) !

P

“ Muhammad Amin for enhancement of sentence awarded

1o the appellants, as both the mattars arise out of one and

?‘the suﬁ_v: judgment dated 13.10.2015 of learned \
g -;%Additioﬁal Sessions Judge-1f, Ilf:,;.l.Khan, whereby they
were cﬁonvictcd under sections  302(by34 PPC and
‘ } sentenced to {ife imprisonment ox 1two counts with fine of -
-; Rs. 200000/- against cach unde" section 544-A CrP C
. . i
4 and - xri default of payment: of fine, 1o undergo
'imprisé)nment for six months. The sentences were
i | : ‘ﬁs‘gv -
3 2 /‘:) (-
(8)
A
P
4 - | / v‘a‘ “\g \ae‘\w
- ’,) es‘\a D \.*“a\‘
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i

er.P.C was extended to them.
2. , Thefpi‘oseéutioﬁ étory. a<s divulged from the FIR
{ ]

lodged by complamam Muhammad Amin is that on

17.6.20 12 at 1335 hours, he in thc' company o[ his mjured

: brother Mt.hrban who was unconscnous and dt‘ad body of
deceasc*d Inayatullah reported the matter at Lmergen(.y

Room of wal Hospital, D. II\han to the etfect that he’

and h:s brother Mehrban and’ frlend Inayatullah had
! obtained landed property in dairfir colony on lfaase; that on

the said date, he alongwith his brother and friend, after
irrigating the land, were taking?resti;beneath the ‘chapri’
when at about 1245 hours, A:zm_irﬁiSultan and his two

brothers boarded in Quingqi’ whereas two unknown
. | _ L

persons on motorcycle came there and diverted the water

to their land; that Mehrban and fi‘lnayjiltullah forbadc them,

. upon which they ‘(accuscd)'huried-a,buses and. opened fire

" al them with their pistols. Wii.th the firing of accused,

Mehrban and Inayatullah got 'ut and fell down and the

;;’ accused decamped in Quingqi and motorcycle. The.

11 . . i - . .
i complainant and his relative Safdar Salim who had

fetched lunch for them in '_his motorcar, shifted the
injured to hospital but on the ‘vay to hospital, Inayatullah

succ Iumbed to the injuries. The complainant stated that

ordered to run concurrently and I:encht of section 382-B @ @ '




o e A LRI MR TR .
| EEK M i l :F LLm - -
cod ' o it N - C ny |
' P 1 i . . T ) . .
et , O tllc?rq;was O previous motive,but the occurrence was the ' .
: ,/ § [ result of dispute over water. On the said date, Mehrban :
} (R SO Vi . . ‘ ] ’|
i ¥ Gl T e e e e, ¥
P J! op o mjl{r?d also succumbed fo the injuries in the hospital. n }
« SRR o | !
SR B A P : ‘. ]
P l x - . ., . ' :
! S 3. After ~* completion . of  usual “investigatior, ¢
o . P ]
; complete challan against the appellants was put in Court. . ' E | .
R . - ’ H El ]
They were formally charged, io which they did not plead |
S ‘ i
oot guilty and. claimed trial. In order t,c} prove its case against
i i . D » ' : ?
' { the  appellants, the prosecution examined fifteen
i i ' X . . .
| i witnesses including complainant and Safdar Salim. After _
' I closg(e of prosecution evidéncq,’ the appellants were
[ | examined: under section 342 Cr.P.C. They professed
AN . : innocence and false impiica!lion.:}-lowevelr, they neither ,
. i ' ¢ :: . o f i !
: o i ! . . N + .
, \\ i appeared jas their own witnessesiion oath nor produced §
) Vo i o - : : .
- \J ' ‘ A ; . | R g
’ K4 ' ‘ R . . : ' - . g
A any ‘evidence in their defence. On/conclusion of the trial, i
1 ' ! ! - [
i . : ‘ L ; , : 4
gy 4 the leammed trial Court convicted and sentenced the it
" | : o ’ *’
‘ . § appellants as mentioned above vide impugned judgment
f dated 13.10.2015. : , I
i F' . 1 it ) 'vj
i Lo 4. ] "The learned counsels representing the i3
' P, ; i . 'l;. . . "r
e 1  appellants vehemently -contznded that the complainant 4
L ! t ) o
N and alleged eyewitness Safdar Salim were not present at ¥
T . : . : _ :
{ P, . Ct :
l the! spot at the time of alleged occurrence and were
' ‘ ;] S
Lo o procured later on; that there are material contradictions in
. : o e
: ‘the statements of P.Ws which rendered, their testimony
‘ unbelievable; that the medical evidence and the site plan
' ii-
{
|
:
y
§
. |
: } ;
: : !
! ; i
! % ]
i i
‘ ! ;
‘ iR ! ;
i i
i \ .
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g :t are not in line with the ocular testimony; that neither the
: ) il - = ST ’ w
' ! b N . . - " il
[ ! ;" ‘utensils which PW Safdar Salimbad allegedly taken with l
N S R N : ‘
] i o . I R e . . ) ' - .
S : {." lunch were taken into-possession aor there was any’ blood li -
;’ N ! H : | R . . |
H i g . C, . - e . |
i | in .the motorcar wherein the injured were shified to the ;
3 . b - .
¢ . | R . i .
i | hospital. Concludmg their arguments, the lcamed ‘! i
: i [ i
! ) ;
! .
; ‘ ' counse,ls were of the view that 1te learned Itldl Court has il
i | . ~ :
| R . not properly .appreciated the evn:lenoe on rccord and has :
' 3 i E : r |
b fallen mto the ﬁcid of error by cnnvmtmg the aprellants.
! ; 3 5. * As againsi that, the leamned Addl: A.G
i g ‘
; ) ‘ .
: Z representing the State assisted by learned counsel for the
; | complainant supported the imps_‘lgned judgment and while
refutmg, the arguments of l=amcd counsels for the
i ' I
E
' _appellants ! prayed - for enhar cemunl ot the sentence
i i ) : ; |
i i awalded to the appellants.
; o | ,
’f ! -
i 6. . We have considered.the. submlssmns of learn‘d
& counsel for the parties and carefillly gone through the '
; record. ! ’ o
; ' . . E
; 7. '; The prosecution cise mainly hinges on the
[ B
3 ' H t d i
1 ] ocvlar testimony furnished ‘)y complatmnt Muhammad , ; '
: /N 1l
g B REEEE : .
| ol 1‘-\mm {PW 11) and Safdar Sahm (PW-12), -medlcal M
i P ik
: : A ) ¢
. i ev1dcnce recovery of empties from the spot and the i
g 4 F.?.L réport.
A
. bl
!Z ; ; 1
f' A
: ; 0 i
: b A
! : : s
'
- .
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The ﬁrsg__and -the for&_:mdst requirern2nt for the

proof of charge agamst pamcular set of aceus 'd is as 10

' . -whether tl;e prosecunon has. beeu able to establish the

'i .l

presence of wntncsses at the spo whe,n the ocourrence

! took place. In the present case, the ocular account flows

from the mouth of Muhammad Amin, bro{hn of

1!

=Sahm relanve/cousm of thc, con xplamant anc: deveasv..d

Mehrban1 who was exammed as’ PW-I" The - ‘stance ol

. these two witnesses is that they were irrigating, their land

and the accused dwerted the water on which an

'ﬂtercatxon took place and thercaft i ﬁnng was made, as a
?'csult of Wthh the two deceasc:d loj;;t their lives. PW

?\'/Iuhammad Amin was the elder brother of deceased

Mehrban whereas deceased Inayztullah was their friend.

"{I‘he site plan shows that both the P.Ws were also in thz

6

§losc proximity at the time of firing and they could havs
'f?:as'ily been targeted by the acciﬁilsedf%when the incidert
2’(001( place but their unhurt escape thrbws doubt on their
E%presencé at the spot at the relevant time. Even otherwise,
llPW Muhammad Amin was elder and when two persons

i
"

iwere already murdercd, how they Wwere spared. The

* Istance of Safdar Salim (PW-17) is thal he had taken

imeals (10" the deccased: and Muhammad Amin

scomplainant. During cross =:xamination, this PW

[

R

TR

:deceased Mehrban who appcarcd as PW-11 and Safdar -
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e Ll o L U

.
s . :
admitted that he did not ust: to visit the Dairy Farm on

daily basis and on the day of ocourrence, he had visited
. i . . >

thfei.sho;pﬂgof dnayatutiah on‘S".heikh Youszt roa? opposite
SR :

Q.l;gvé;tab!a';l}ni{/erfs"iiy'in ,conne:;tion with his personal affair
and since Inayatullah was'nf.-)t present there, thi: witness
called him on phone who tof;.d that he was‘ at Dairy Farm
and if this witness wanted tc visit him, he could go there
on-;tran'sport. The presence of this witness at the spot at

the relevant time appears to be doubtful because no

- . Q
utensils of meals were either noticed by the Investigating
.

Officer during spot inspection nor the same were taxen.

1

into possession. It is alsc in{jthe evidence that the

' de(.:‘e'ased‘i then injured were shifffi:d to the hospital in the

t

motorcar of PW Safdar Sal'm but strangely, neither the

said motorcar was taken into possession on the same day

noij‘ any: blood was noticed iti the same. Thus, the

testimony of this witness for this rzason alone is

]
disbelieved. .The record transpires that even no

in'sAlrumenl of husbandry belonging to the complainant.
"

pm'ity - w?ss _taken into .possession w_hich was being
éos?;scssed by them at the relevant fime. The field
ir.ri:gate\d by the.compiainarlat has also not been observed
biyzthe Investigating ()fﬁcelj‘ at the time of preparalio'n of

'

site plan. From the above discussion, it is manifest that

both the P.Ws were not present at the spat at the tim.elof‘

T
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occurrence and were 'pr‘dc‘ur‘\‘:d subsequeritly, therefore, 2’3 )
their testimony is ruled ‘out ‘of consideration. In this
respect,. reliancc can be placed on the ¢ case of Gul Faraz

a(las Palev Klum Vs, The Smre (2015 SD 139) wherzin

it was held that:-

“Moreover, the deceased and

eyewitnesses were on .same jooting
‘ before the accused heing brother inter-
i se. Both the eyewitnesses beiné real
. brothers of the cecedsed have not
b shown any effori: to] rescue i their
brother. It is also [the case of
prosecution that vheni’the deceased
was hit with the firing of accused and
fell on the grovnd, ithe deceased
thrashed him with Bun‘ of their
Kalashmkovs but rone:oj the PWs has
= sshown any effort to move towards their
ibrother and rescue hcm from the
clutches of the ac cusea' despite that
.they were having axes, | whcch does not

ithe: natural human conlduct as well ay
Eagamsr the icustom’s ang usages of our
isociety, pamcular y th:.s part of the
, ;country, wherc in such {zke situation a
o lbrother would ot hesztate to, sdcrifice
“his life for the sakz of hjé of his. other
.brother. The conéluct iof. eyewilnesses
like  silent  soectutors . creates’
reasonable doubt »lbout their presence
with the deceased. Had they been
present. with the Jeceased they must
have made some ’ﬁ'orts for rescue of
their brother.”

Similarly, in.the case of Mst. Rukhsona Begum and
i :

o;)xers. Vs. Sajjad and otliors (2017 SCMR 596) it was

!

held that:-

T
I
N
{ 2
1l
l
7
I
|

iappeal 10 a pruden, minid being against - |
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“The site plan positions would show
that,'he and the other PWs were at the
- ‘mercy of -the assailants but being the
_prime " target. even no threat was
: -extended 10" him; Blessmg -him. with
o :“unbehevable courtesy and mercy
i i shownito him by the accused knowing
< sowell thar he- and the witnesses would
 depese against them by leaving them
oo unhurt, s absolutely  unbelievable
story. Such behaviour, on the part of
1 the accused run; counter to: natural
i human conduct and  behaviour
explained in the. provisions cf Article
129 of the Qanin-e-Shahadat Order,
1984, therefore, ihe Court is unable to
accept such unbelievable proposition.”
| .
| ‘

.9. ' The case of the prosecution is that deceased

jilna'}'auillah was their friead. It is periinent to mention

. i ' i , ,| ,
here that complamant pru'ty belongs to village - Jhok

g
i
'Massulwhlle the address cf deceased Inayatullah is Bast

Ghayanwah Both these pi aces are dxstantly situated from

each other The occurrence took place in the month ¢¥

J;une and almost noon ti.z:n,e. f}l{ow it is possilele that a
éuest ;vould be taken to :;uch'ia place in the hot weathe:
z;nd' that too in DIKhan It appears that deceased
Inayatiuilah was not onl:y e_i:i guest/friend,. bet he was
‘brought by the complaina:::nt 155;1y for the aceemplishment
.of some job as this has been consistently suggested to
both ‘ﬁ1e alleged cyewitr.!essels; that dc}ceased lpziyatullah
was h-aying cr'ieninal history and was involved in several

cases. This fact is furthef_r fortified by postmone'm report

-t

v e e
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-whereas one firearm entry wound with coerresponding

B

A

R N 8

of deceased lnaixzitul'laivx:,w j;\/hercin two " firearm entry@ /4
wognds were observed on j}hiS pefson, while Mehrban
‘dec.egsed‘,_, who had dire_i;tjf motive with the accused,
sustamcd sohtary injury. *_‘l\‘;ib‘reéver, two firearv. entry s
woﬁﬁHS‘w;re_ §bservéd by thic doctor on the dead body of |

deceased [nayatullah Withfcorresponding exit wounds

exit wound was observed cn ther dead tody of deceased ' : 1'
] ’ ' !
i

Mghrban. All the enwy wounds are carrying the

. dimension of 1/4x1/4. inckes »\ffhile on e other hand, a8

I . - R ' ]

-three real brothers, the appellants, and two unknown
| . R
{ _

|
accused are charged tor' simultaneous firirg at the

deceased. The numbér of irzljurigfs does riot commensurate
;\:’li{h the number of acu!lsedf;pany, More so, all the
injuries; bear one and the s":‘émei;jimension. It reflects that
it iS"lhé job of one person: buiiin order to throw the net
wide, the number of acc%:sedi'ihas been exaggerated as
tilree brothiers and two ';dnkr‘azown accused have been
charged. The empties rec(;‘veré;(l were riot sent in order tc
ascertain whether the sz’;rne:;wcre ﬁred from one or
different weapons. What was the reason that this opinior
was not sougii by the h_west:i:gating Officer, the answer
of that. is not available on the record oif.the case and it can
be presumed that the lnvi::stigating Officer was conscious

of the fact -'thél number of the..accused has been

s
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exaggerated and if such report is sought, thai would be
1

detrimental 1o the case of the prosecution. Thus, there is

element df c,oncealmen,t‘ and exaggeration as well which

funher nullifics the mode and manner as set out +y the

prosecunon Tn-this respect, guxdance 1s .ought from the
i

~ case of Mukhtasir_and 5 olhers. Vs. The State ard

another (2017 P.L.R419) wherein it was held that:-

“From the above uassessment of
evidence it is discernable tiaat the
' charge made by the complamam party
is exaggerated. as seven number of one
. family have beer: zmphcated on the
strength of the motivel which is mcre
_ tempting ‘then blood feud. Reliance is
i - placed on the casz titled ‘Muhamm_d
i - Zaman. Vs. The Siate and others (20 4
- SCMR749) wherem rt is held that:-

“The .num};er (}f assailams in

" the circumstances of the case appears
. to have been exaggeraled: Ii seems that
most of the persons inclucding the
respondents = have |been charged
because of pr('vioic‘v enmity. The
tragedy may have been enacted by

; Mukhtar who has gone into hiding or
Munawar who has'! beer: dcquitted
because the de:eas¢d Shabbir was
alleged to. have, zllu.u relation with
their sister, but. many who have no
visible nexus w:tl; this part of the story
have also been roped in, il is so
because it is customary in this part of
the country to throw wide net of
implication to rype in all those who
could possibly pursue the case or do
something to sae the skin ¢f the one
who is innocent or who is actually
responsible for the commission of the
crime. The couri, therefore, is required
to exercise much greater -care and
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\ o !! “ circumspection while appraising @ @
. i evidence.” L @
: 1 0 jA c.ros's rep(;ﬁ was n*ferre;d by learned cunsels )
J for 4 the ‘zl.laélellants but in that r;ase wunknown accusad are
; charged and the place of occﬁrr_cnéce alsolappcars 0 be | )
' o different from the one showni-in th;'e prcseﬁti case an:i the 1[
case was lﬁlled ’-?)leing. hf.mced b’y the order of llaqa lt
Judicial Ma_gistrate. The same;(;anﬁot be used by :ithar of Y |

§ .I the .parties for the proof of guiﬁ or inrocence of the

-

.., 1. a4 present appetiants.
n |
(X i
e 1. For what has been‘-_;discq.ssed -above, we are of :
) R N , - i
o the view that the prosecution case is full of doubts, tae E

behéﬂt of which should f-ha,v'e been givén to the

-

appeliants In the case of Mu!:ammad Akram. Vs. The |

{
,1 ' s Staie (2009 SCMR 230) it wiss held that:-

R “It is an axiomatic principle of law
that in case of . doubt the benefit
P ' thereof must accrie m Javour ‘of the
P ’ accuxed as matter of nght and" not of

grace.’
12. Resultantly,' we,- ac,v:e‘ptg Criminal Appeal No.73-
D/2015, set aside the impugned: judgment of conviction

and sentence dated 13.10.2015 and acqu1t the - appellants

Malik Aamir Sultan, Mal k Muhammad Kamran and
.5' Malik Muhammad Farhan of the charges levelled against

D |
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; them i in this case. They be set free from Jzil orthwith if
I not required in any othcr case.
13, So far as- Crumna[ Pevmon No.i¢- D/ZOI) for
] _cnhanccmem of sentence of lhc appellants IS conc. raed,
smce the appellfmts have been acquitted of U e charges,
thm.fore, the Cnmma! Rewsmn has becom? infru- uous
and is dismissed accordingly. -
4. Above ure the deuajléd reasons for our short
: B .
order of even date.
o
Announced.
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