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-ANNOUNCED

.due to 1ntervem10n of lhls lrlbunai hc was appomted as Nalb‘

'Qa51d by re- dCSIgnawﬁ his posmon and in hlS place petltloner

Javed Klian has been redemgnalmg and adju_sted Eas ‘Road Cooli.
That the petitioner was afforded no opportunity of hearing and
thé order dated 01.09.2015 as well as 22.09. 2—015‘are-the 'result
aside.

Al‘guments heard and record perused.

~ Final order of this Tribunal dated 01.09.2015 :wQuId'

“suggest that the appellant has withdrawn his appeal from this

Tribunal on the strength of an office order No. 546/5-E dated
20.5.2015 on the basis whereof post of appellant was
redesignated and appellant adjusted as Naib Qasid and as such _
it eeln be saflely in'ferred that the said Qfﬁee order is neither the
outcome of the final erder of this Tribunal nor passed by this |
Tribunal. Additionally the petitioner has preferred the instant
application under Section 12(2) CPC instead O’f filing a
departmental appeal/representation and thereafter preferring
service appeal before this Tribunal in the prescribed manners.

Since the matter pertains to terms and conditions of service of

the petitioner and the petitioner is in a position to agitate his

grievances in the manners prescribed» by law, as such the instant
application under Section 12(2) CPC is not found maintainable.
The same is therefore dismissed in limine. The petitioner may
seek redressal of his grievances in the prescribed manners, if so-

advised. Tile be consigned to the record room.

11.4.2016
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kN :  FORM OF ORDER SHEET T -
- % Court',off\ - ' ' '
Rﬁgiica{ién No.  50/2016
S.No. Date of ord;‘r‘-\ Order or other proceedings with signature of judge or Magistrate
proceedings '
1 2 “‘\ 3
1 - 29/03/2016 ‘ The application submitted by Mr. Javed Khan through. Mr. |
Rehman ULlah Advocate may be entered in the relevant Register and put
up to the Court for proper order pléasé. '
RECISTRAR &
2- do-2-1b

This application be put up before S. Bench on U-Y - ré

b
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Petitioner witﬂ counsel present. Léarne‘d /c nsel for the
petitioner argued that one Azizullah Road Cooli/inally disputed
his appointment as Road Cooli before this '-'ribunal and that
duc to intervention 6f this Tribunal he w ‘,./appointed as Naib
Qasid by re-designated his position and i his place petitioner
Javed Khan has been redesignating and/adjusted as Road Cooli.
That the petitidricr was afforded no /apportunity of hearing aﬁd
the order dated 01.09. 2015 as well/a 22.09.2015 are. t!]e result

of fraud and mis-representation .qn as such is liable to be set

aside.

Argumcnts hcard and lCQfl}d ’ i O'(/

c‘, c

Final ord(.r of this lynbuna! dmed 01.09.2015 would

Ly

suggcst that the appellant;'l/a wnthdrawn hlS appeal from thls
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apr“m’-t,,cm un,dgr Qg‘,ctlon 12(2)., CPC instead of ﬁlmg a

oty e

dcp;ulmhulg! .:p‘n cal/y lupg;.u_upsu] ];gl ll ale.ultc[ 3H;:lutmg
service 'gﬁi;eal' ,éfgj‘r%’ this. Tl:ibunal in the ,prescrnbed aghers.
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IN THE SERVICE TRIBUNAL LK.P.K PESHAWAR

.-'3; . . . ) . a
Aplication No 20 /2016 ' B@r;wmg Pr’:g
—_— - . ! Mm
In ' . . : ' ézwfy Mg 913 9
o . 3
Appeal no 1053/2013 =2 w@’//

Javeed khan S/o Sher Afzal R/o Nawab panda maneeri P/o Sawabi District
SAWADI..eee e et e Applicant

-Vs-

1. The government of KPK through Secretary (C&W) Department KPK

Peshawar .
The Chief Engineer (C&W) Department, KPK Peshawar
The'superintending Engineer (C&W) Circle Mardan

The Executing Engineer Buildings Division Sawabi

A B

Mr.Uzairullah, Road Cooh (BPS 1) Executive Engineer Bu11d1ng Division

Sawabi.....cceoiiiiiiii e, _...Respondents

APPLCIATION U/S 12(2) CPC AGAINST THE ORDER DATED 01-09-
2015 PASSED BY THE HON,BLE TRIBUNAL WHEREBY THE
HON,BLE TRIBUNAL ADJUSTED THE RESPONDENT NO 5 AS NAIB
QASID (BPS-4) FROM ROAD COOLI (BPS-1) IN THE PLACE OF
' APPLICANT.

Prayer: .

By acceptance of this Application the_Hon,_ble tribunal may
graciously set-aside order dated 01-09-2015 and arrayed appellant in
the matn appeal No 1053/2013 as Respondent and then the Hon,ble

Trtbunal may dectde the appeal according to law on the subject

- Respectfully Sheweth:

1. That appeal No. 1053/2013 ‘was filed: by. Respondent No.5 against the |
) ofﬁ01al respondents before this Hon,ble Trlbunal Wh1ch was dlsposed

- of/ w1thdrawn .(copy of appeal attached as annexure A)
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2. That the order dated 01-09-2015 was obtained on.the‘ plea of Fraud and
misrepresentation and concealed the material fact by Respondent No.5 at
the time of passing the impugned order by this Hon,ble Tribunal which
come under the definition of 12(2) CPC. (copy of order attached as

annexure B).

3. That the applicant applied for employment exchange Mardan . vide
registration number dated 11/12/2015 occupatidn code number 9-99-
90, on the basis of said registration the appéllant was appointed as Naib
Qasid by Sub-Engineer, through selection committee meeting held on 8-
1-2011.

4. That the applicant after selection submitted arrival report and took

charge of his duty as naib Qasid.

5. That in the meanwhile one Uzair Ullah filed in appeal before the KPK
Ser\}ice Tribunal Peshawar regarding adjustment against the post of Naib
Qasid and obtains the impugned order from the honourable service
tribunal on the basis of fraud and misrepresentation.

6. That due to order sheet no. dated 01-09-2015 the said uzair Ullah
adjusted to the post of Naib Qasid and the applicant cadre was changed
to the post of Road Cooly. Which was/is illegal, unlawful and no
opportunity was given. _ |

7. That the applicant knows about the change of his cadre and nothing has
been given to the applicant in black & white. |

8. That the applicant aggrieved from the said order filed this application

~ under 12(2) CPC on the following grounds inter-alia.

' GROUNDS:
A. That the applicant Waé performed his duty to the best of his abilities

and there is no complaint against him.

B. That the 'applicant has not been treated in accordance with law.
C. That the impugned order is illegal, lawful and against natural justice.

D. That there is a maxim Audi alteram partem (No. one should be
condemned unheard). |

E. That no opportunity has been provided has been provided in the said
appeal.

F. That the appellant is badly affected from the impugned order dated O1-
09-2015. - S |

G. That the Respondents not pfoperly assisted the Hon,ble Tribunal at the

time of passing the impugned order/judgment.
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It is therefore humbly prayed that on acceptance of this Application the
Hon,ble tribunal may set-aside order dated 01-09-2015 and arrayed appellant
in the main appeal No.1053/2013 as Respondent and then the Hon,ble

Tribunal may decide the appeal according to law on the subject.

Applicant

Through Wﬁ'\

Rahmanullah

Shehryar Afridi

" Muhammad Arif \ /

y . Asim Khan W

~ Advocates

AFFIDAVIT

AS per instruction of my client, do hereby solemnly affirm and declare on
‘oath that the contents of the accompanying Application are true an'cqi-‘correct to

the best of my knowledge and belief and nothing has been concealed from this

Hon’ble Court. _—

AT D g O . ADVOCATE

V)
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=% BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
- - PESHAWAR

APPEALNO__ /€573

Mr. Uzairullah, Road Cooli (BPS-1),

Executive Engineer Building Division SWa(ﬁ,i:"-i--V--'--'/;:-"-'\:"'“:A' '
- \”}‘\ Ve )3
VERSUS NN
Jerngty '

1- The Government of Khyber Pakhtunkhwa through Secretary
(C&W) Department, Khyber Pakhtunkhwa Peshawar.
2-  The Chief Engineer (C&W)  Department, Khyber
Pakhtunkhwa, Peshawar. :
- 3- The Superintending Engineer (C&W) Circle Mardan.

4-  The Executive Engineer Buildings Division Swabi.
...................... s e RESpondents

APPEAL UNDER SECTION 4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT 1974 FOR
ADJUSTMENT OF APPELLANT ON HIS ORIGINAL POST
OF NAIB QASID (BPS-4) FROM THE POST OF ROAD
COOLI (BPS-1) AND AGAINST THE ORDER DATED \/

10.6.2013 WHEREBY THE DEPARTMENTAL APPEAL OF

APPELLANT HAS BEEN ' REJECTED ON NO GOOD
GROUNDS

PRAYER:
That on acceptance of this appeal the impugned order
dated 10.6.2013 may very kindly be set aside and the
respondents may be directed to adjust the appellart on
? P his original post of Naib Qasid (BPS-4). Any other
AL remedy which this august Tribunal deems fit that may

mé/P/ also be awarded in favour of the appellant.
- R/SHEWETH: | |

- ON FACTS:

1- That the appellant was appointed in the respondent
Department as Naib Qasid vide order dated 114.10.1993.
ses T nat appellant after appointment served the respondent
) £ Bepartment quit efficiently and upto the entire satisfaction r
+of his superiors. (Copies of the service book and medical '
certificate are attached as ANNEXUIe .uuversrneseres A & B).

Sa 4] 4\ : . )
Pt 1‘5:‘.32;;';;,2‘%-'3 That while serving as Naib Qasid in the building Division
ar *  Swabi a Notification was issued due to which building
division was devolved vide order dated 27-6-2001. That then

" o after the services of the appellant have been sent to surplus
| pool and subsequently the appellant was adjusted in the




A-

public works Departmé?lt Swabi as road Cooly (BPS-1) vide

order dated 27.6.2001. (Copy of the service book is already
attached as annexure “A”, |

That during service as road Cooly the scale of appellant was
upgraded from (BPS-1) to (BPS-2) vide oider dated 1-7-
2007. That recently when the said Department has been
restored by the Government of Khyber Pakhtunkhwa. That
appeliant time and again requested the concerned authority
for his adjustment as Naib Qasid (BPS-04) being his original
post but the concerned authority is not willing to adjust
.theappellant on his original post of Niab Qasid (BPS-4).

That recently the appellant have came to know that some
posts of Naib Qasid (BPS-4) are lying vacant at the office of
XEN (C&w) Division District Swabi, therefor the appellant
filed Departmental appeal before the appellate authrity but
the same was rejected on no good grounds vide impugned
order dated 10.6.2013: (Copy of the Department appeal is
attached is ANNEXUIE vuuvvviversvsnsesinssnn.ss e C &D ).

GROUNDS:

That the impugned order dated 10.6.2013 due to which the
appellant request for adjustment on his original post of Naib

" Qasid (BPS-4) has been regretted, therefore thev same is

against the law, facts, norms of natural justice and materials
on the record hence not tenable and liable to be set aside.

- That the appeliant has not been treated by the respondent

Department in accordance with law and rules on the subject
noted above and as sich the respondents violated article 4
and 25 of the constitution of Islamic republic of Pakistan
1973. C :

That the Buildings Department has been brought into his old
status, therefor the incumbent of the said Department is
entitled to be restored to their original post. o

That appeliant is entitled to be re-adjusted on his original :
post of Naib Qasid (BPS-4) under the law & prevailing rules.

That the 'respondent Department acted in arbitrary and

malafide manner by not re-adjusting the -appeliant on his
original post of Naib Qasid (BPS-04). | y

That the appellant seeks to permission to advancek other
grounds and proofs at the time of hearing. :
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¢ j It is therefor humbly pra_yed that the a
o may be accepted as prayed for.

ppeal of themapp_ellant

APPELLANT
Gzae
| &R ULLAH -
THROUGH: . =
NOOR MOLAMMAD KHATTAK
ADVOCATE - =
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©22.05.2015

b%-v?-’ff

01.09.2015

wibice Y appleton be %ped

b o doe fioed f

Appellant with counsel and Mr. Rehmanullah, SDO alongwith.

Mr. Kabirullah Khan Khattak, Assistant A.G for-respondents present.

Representative submitted copy of office order No. 456/5‘-E' dated

©20.5.2015 vide which the appellant has been re-designated and

adjusted as Naib Qasid against his original post.

In view of the afore-stated development, learned ?:ourise! for the
appellant informed the Tribunal that the order of the Tribunal stood

implemented. Order accordingly. File be consigned to the record.

| vV
e T ‘f
ANNOUNCED . o
01.09.2015







Court of

Case No._ -

S.No. | Date of order

Proceedings :

1 2.

Y

7 | . 08/07/2013

301013 -

' Muhammad Khattak Advocate, may be entered in the instltutlon

16750l

adjournment To come up for

The appeal of Mr Uzalrullah presented today by Mr. Noor -

Register and put up to the Worthy Chalrman for prehmlnary

hearing. . SRR 2 Z%fy%/ '

| 7
This case is entrusted to anary Bench for preliminary

hearmg to be put up there on 7 /h "-ﬁ.O/f
N

7112013 o , .
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07.11.2013

. "., L :'A,
Munshi to counse] for the appellant present. Requeited for :

adjoumnicnl to come up for preliminary hearmg on\§9 12. 2013

/—\

5

i
19.12.2013 - Counse] for the appellant present and requested for

adJoummcnt To come up Ior prehmmary hearlng on 07.01.2014,
M
—

~y,



07.01.2014

07.01.2014

This case be put before the Final Bcnch K

ﬁ//?ﬁﬁ//\/c? /03; O
/
M’? ' M,{?.&( ; ..m.

Counsel for the appellant present. Prehmmary arguments

heard and case file perused. Counsel for the appellant contended that
the appellant has not been treated in accordance wifh law/rulcs. The
appellant filed the instant appeal on' 08.07.2013, against the final
order dated 10.06.2013 and while producing orders “of Mr.
Muhammad Akbar, Road Cooly and Mr. Haider Zaman, Road Coon -
who havc been adjusted against the post of Naib Qasid and
requésting that the appellant may also be adjusted against his
original post of Naib Qasid thereby setting aside the original order
dated 10.06.2013. Points raised at the Bar need consideration. The
appeal is admitted to regular hearing subject to all legal objections.
The appellant is directed to deposit the security amount and process
fee within '1'0 days. Thereafter, Notice be issued to the respondents

for submission of written reply on 31.03.2014. 'h )~

N

oo,z/h

31.3.2014 Clerk of counsel for the appeiiant and Mr.

Rehmanullah, SDO on behalf of respondents with AAG

for further proccedmgs Q1

present. Written'reply has not been received. To come up for
. J\"\_

written reply/comments on 30.6.2014, . ' ‘]\\ V

oot

,\03\\?
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Counsel for the appellant and Mr.Rahmanullah, SDO, C&W

Swabi on behall of respondents with AAG present. Written reply

has not been received, and request for further time on behalf of the ‘
respondents. The perusal of file revealed that this is a simple case of
adjustment of the appellant against his original post of Naib Qasid
(BPS-4) from the post of Road Cooly (BPS-I). The respondents are
resisling the appeal on the only ground that no vacant post of Naib
Qasid was available so as to adjust the appellant against that vacant
post; while, on the other hand, the appellant has cited instances of
appointment against the vacant posts of Naib Qasids in the
meantime. The representative of the respondents also confirmed that

appointments of Naib Qusids have been made in the meantime

“against the vacant posts. Therefore, the Exccutive Enginecr,

Building Division, Swabi (Respondent No.4) be summoned in
person alongwith complete record of vacancies of Naib Qasids from
the date the post of the appellant was converted into that of Road
Cooly, till to-date, for further proceedings  and vgritl’cn rcw’

comments 6n 22.9.2014. : \
. ' el

Appellant with counsel and Mr. Imran Hussain, XEN, C&W-

. Division Swabi (respondent No. 4) in person with Mr. Muhammad £ deel -

Butt, AAG for the respondents present. Respondent No. 4 submitted copies
of appointment orders of other two persons namely Javed Khan and

“Tauqeer Ali as Naib Qasids in BPS-I(placed on file of appeal No.
11072/2013) and stated that both the posts of Cooly and Naib Qasid are in

BPS-1 according 1o current budgelary allocations. The respondent,
therefore, contended that the allcgation of the appellant that the post of Naib
Qasid is in BPS-4 is totally misplaced. Anyhow, the respondent would loock
into the grievance of the appellant, as he has been appointed as Naib Qasid

'vide order dated 14.10.1993 and subsequently re-designated/re-adjusted as

Road Cooly, and re-adjust him, like others, against his original post of Naib
Qasid immediately. To come up for compliance report/further proceediggs;
as before, alongwith connccted appeal on 23.10.2014. ﬁ

s
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23.10.2014

10.02.2015

©13.03.2015

Ao /og” Lot b Q—V\ ~
W2 e
Counsel for the appellant and Rahmanullah, SDO on behalfT”

respondents with Mr. Muhammad Adeel Butt, AAG ‘present Compliancq
repon has not been received and learned AAG requested for further time.
To come up for compliance report/further proceedings, as before

alongwith connected appeal on 10.2.2015.

Agent of counsel for the appellant and Assistant A.G for

respondents present. Compliance report not submitted. Requested for

adjournment. Last opportunity granted. Adjourned to 13.03.2015.

-

~ Counsel for the appellént and Mr. Muhammad Hussain, XEN
{respondent No. 4) alongwith Addl: A.G for respondents presenf.
Learned Addl: A.G and respondent No.l4 informed the Court that ﬁhe
appellant is going to be adjd‘sfed against the post of Naib Qasid on which
he wés initially appbinted and to be shifted from the post of Cooly to
Naib Qasid. Directed to shift the said Naib Qasid, appointed later on, to
the post of Cooly and adjust the appellant against the post of Naib Qasid

and submit compliance report on 22.5.2015 before 5.B.




