BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

bervncc Appeal No 517/2016
- Date of lnstltutlon : 16.05.2016

Date of Decision 06.08.2018

' Klfayat Hussam Lx- Head Constablc R/o Ghazi Abad Vlllagc Dak Ismael Khel |

l ehsil Pabb1 District Nowshehra
: (Appellant) |
~ VERSUS

1. Government of ‘Khyber Pakhtunkhwa; Chief Secretary Khyber
: Pakhtunkhwa, Civil Secretariat Peshawar. '

2. The Provincial Police Officer, Khyber Pakhtﬁnkhwa, Peshawar.
3. The District Police;Officer Nowshera.

4. Additional Inspector General of Police Spe01al Branch Khyber
Pakhtunkhwa. Peshawar : :

.. .’(Respondentsj

APPEAL UNDER SECTION 4 OF KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT 1974 , AGAINST THE ORDER DATED
29.01.2016, COMMUNICATED TO THE APPELLANT ON 02.02.2016

_ VIDE WHICH THE DEPARTMENTAL REPRESENTATION FILED BY

THE APPELLANT FOR REINSTATEMENT AFTER CONDUCTING HIS

- PROPER MEDICAL EXAMINATION WAS TURNED DOWN. |

Mr. Zahanat ullah Advocate ... For Appellant

Mr. Muhammad Jan, Deputy District Attorney ., -+ For Respondents
- MR MUI IAMMAD AMIN KHAN KUNDI - .MEMBER (JUDICIAL)

‘ 'MR MUI IAMMAD IIAMID MUGI IAL

MEMBER (JUDICIAL)
JUDGMLNI -

e MUHAMMAD AMIN KUNDI MEMBER - Learned counsel for the

appellant‘ and Mr. Muhammad Jan, Deputy District Attorney for the official’

- respondents also present.fArgu_ments heard and record perused..



2. Brief fact of the case as per present appeal are that the appellant was

serving in police department as Head Constable. During Ser\}ice__ he got -

~illness of depression and resultantly became patient of stress and
depression. Thereafter, ‘the department constituted medical board to

' examine the fitness of the appellant and on the advice of the medical board,

ihe'appellant was retiredifrom service on medical ground with-effect from

30.01. 2014 Vide order dated 17.02.2014 The appellant filed departmental

. appeal (undated) against the nnpugncd order dated 17.02.2014 which was

‘ re]ected on 29. 01 2016. I—Ience the present service appeal on 12. 05 2016

3. Respondents were summoned who. contested the appeal by filing

- written reply.

4 | Learned counsel i’or the appellant contended that the appellant was
'servjin-g in poli‘ce department. It was further contended that during' service
, thc apr)ella'nt got illness. of depress_ion and r‘esultantly became patient of
stress and depression therefore, department const.itu_ted medical board to

examine the fitness of the appellant and on the advice of the medical board,

the appellant was retired from service on medical ground with effect from

30.01.2014 Vide order dated 1f7.02.2014. It was futrther contended that th.e
appellant  started medidations and medical treatment from different
“physician and resultantl;/ successfully reg'ain his’ heaith It was further
contendcd that the appellant submltted departmental appeal for  re-

‘ mstatemcnl but the depammcntal appeal was rqected therefore requested

. that the respondent may ?be directed to reconstitute medical board and on

the 'recommendation of medical board, the appellant may be re-instated.

."

“Learned counsel for the appellant in support of his case referred to the




judgments reported in PLD-1994 Supreme Court 647 and 2005 PLC (C.S) -

" 1230,

5. On the other hand learned _Deputy' Distri_ét Attorney opp'osed‘the

- contention of learned counsel for the appellant and 'contended‘_that the
_ appéllant got illness of depression therefore medical board was constituted
by the department and the medical board declared: the -appellant

' .pérlﬁanentiy unfit 'for government job. It was further contended'that the _

) 'appcllanl also ﬁlcd writ petition bcfore the worthy High Court which was

Z8

‘. demded and on - the dlrectlon of the worthy ngh Court the medlcal
| supermtendcnt Police Serv1ce hospital was approached by respondent Vide
,‘ ofﬁce Mcmo No. 7173/legal dated 09.12. 2015 for opmlon However the
' chalrman of the said medlcal board furnished written opinion duly mgned.' -
by all the member of the board that the said board has n(_) authorlty or
power to review His -owiﬂ earlier decision. It was furthér contended that

appéllént is also estoppéd by his own conduct aiid the 'appea,_l of the

?

- appellant was also time bar. It was further contended that the appellant was

declared permanenﬂy iﬁcapacitated/ unfit for government job by the

medical board. Therefore the appellant was required to filed review

- petition before the Direétor General Health within seven (7) days under

]

) -fundamental rule 10-A But the appellant has not filed any review petition

before Director General of Health and prayed for dismissal of appeal.

" Learned Deputy- District Attorney relied upon‘ the judgment of this

* Tribunal paséed in service appeal No. 236/2017 ﬁk:_d by Mr. Nazar Hayat‘

- Ex-C'onstabl_e.
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6.  Perused of record reveals that the appellant was serving in police
" department and durihg service, the appellant became illness of depression. .
T herefore the department constituted medical board to examine the -_ﬁtne-ss
of the appeilantfthe medical board declared the appellant Permanently
- incapacitated'for any gc‘;:)vvernmen-t job in future and on the report of the
- rﬁédical'board, the éppellant‘ was invalided form service on medical
ground with effect ffom‘ 30.01.2014 Vide order-_,dated 17.02.2014. Tt is
~also pertinent to mentioned here that in case, the appellant was aggrieved
~ from the report of mediéal board, the appellant was required to file review. -
petition WithinSev'en (07) days before Director General Hea'l'th'b,ut he -
has not filed any reviéva petition before Director General Health within
~ Seven (07) days. The record also reveals that the appellant also filed Writ
o :pe‘titi,on before worthy High Court that the respondent ‘may kindly be_: '
~ directed to _reconstituted medical board to re-examine the p_eﬁtion and
_upon recommendation ré5pondent may further be directed to reinstate the
petition and the writ petitioner was decided by the worthy High Court
Vide Order/judgment dated ‘on 20.10.2015. The operative part of the
judgment dated 20.10.2015 Passed by the worthy High Court is
reproduced as under:- |
During the course .of hearing, learned, counsel for the
petitioner pointed out that petitioner has filed
- represenfation .ﬁpefore the competent authority for re-
constitutM medical board but the same has not been
decided as yet. We instead of passing any order, direct the
competent “authority to decide the representation of
_petitioner 'witbin a period of one month through a
speaking order. If, the petitioner feels incensed by the said
order, he may fappro_ach__ the proper forum for redressal of

his grievance. - _ ‘ _
The writ petition is disposed of in the above terms.




On the direction of the worthy High. Court, the respondent alsb

| approaéhgd thé Medica?l_SuPerintehdent Vide officer Memo No. 7174
d,afed 09‘.15.20‘15 for op’inioﬁ that whether in view of the eérlier decisién
Vof the standing medicaij board, thé_pefition could be re-declared fit for
. future _serVicé of sén_sitive duty of Poliée depaﬁment. Howéver as per.
_A 'claim of the: respondent,;_‘the s‘talnding medical boatd has furnished writtenA
‘AAop_iniQn duly sigﬁéd by all the member of the board fﬁat the member of the
' board has no authority to review his own decision. Meaning thgr_eby that
: ;Athe mediéa,l bi;ar& hés c?nﬁrmed the earlier décision that the appell-ant'.isl
3 _‘fjerman-en‘t]y _un'ﬁtA fdr ;government job. The judgﬁeﬁts réferred to by
léafned coﬁﬁsel for thefappellant not fouﬁd applicable to the facts and
circumstances of the p;esent case as in those judgments the standing’ -
> " medical board was reco:pstituted and the civil sérv_ants were reexamined -
by the standing médical zboard and on the examination the coqcerned civil
| '-s'erv'ant‘s.wérevfo_tlmd: ﬁtgfor the government job. But in the present' case, |
‘thereAis no ﬁnding of s’éandiﬁg medical béard in favor of appeliant. The
| "recofd also re{/éals that the appellant filed depaftmental appeal (u_ndated) _
o against inipugned ordé:r dated 3,0.01.2'014 which was rejected on
;29-.01‘.2016. Thercforej it is: not clear as to whether the departmental
appeal was filed withiﬁf‘ time or otherwise, moreover the appellant has
~claimed that the aforesaiid order dated 29.01.2016 was communicated to
him on QZ.A(‘)2.2016.' Ttilerefo.re he was required to file service appéal |
within one month but the appellant has filed the present service appeal on

12.05.2016 therefore the service appeal is also time barred. Hence the |




5 ¥

- -appeal has no_feMle which is hereby dismissed with no order as to. -

| ‘c:ost.l File be consigned to the record room after completion.

* ANNOUNCED

06.08.201% | N ‘
M frmoriny For s
(MUHAMMAD AMIN KUNDI)

/ MEMBER
" (MUHAMMAD HAMID MUGHAL) S | i
~ MEMBER = - -



04.06.2018 - Counsel for the appéilant present. Mr. Riaz Paindakheil
' learned Assistant Advocate General for respondents present.
Counsel for the appellant seeks adjournment. Adjourned. To come

up for afgu;hents on 06.08.2018 before D.B.

(Alwtn'jd ]—!z{ssan) (I\/Iuh'unnmd Hamid Mughal)
' Member ' : Membu

5

, 06._08.2_'01.8\ , Counsel for the appellant and Mr. Muhammad
' : Jan Deputy District Attorney for the respondents present o fJ
_ Vade our detail judgment of- today placed on file, the
" service appeal is time barred. Therefore the appeal has no
- force, ‘which is hereby dismissed with no order as to costs.

" File be consigned to the record room.
(IVlu am :

'“~(l\/|uhammad I-Yamjd Mughal). ad Amin Kundi)
'Member - | . Member

 ANNOUNCED

.~ 06.08.2018




09.04.2018

05.02.2018

R ¥ ]

‘Learned counsel for the appellant preliminary - T "’*

* argum&ince8irBebruary has been declared as public holiday. Therefore,

the case is adjourned. To fant argtPed pnr arguments on

24931984 ggRk0yeh fpr  the appel

through the present. appeal the appellant has made

impugned the notification dated 12.10.2017 wherg\/éf
£

the appeliant was ignored from promotion. wh|I mes

the. colleagues of the appeilant were promoted; that thé
- departmental ‘appeal of the appellant was not

£ 29.03.2018

L 13.040018

responded.

In Mew of the submissions of the Learned counsel.
for the appellant, preadmission notices be issued to the
respandent department for 04.06.2018.

Counsel for the appellant and Ass: AGthﬂifg‘iﬁlth Mr. M.
Suleman, H'C for respondents present. Arguments heard. T6 come

up for order on 13.04. 2018 before D.B.

(Ahmad H;@ , (gl‘ZIamld Mughal)
- Member, | e . Member
: Appellant present. Some points heed further '
consuderatlon Learned counsel for the appellant is not
available. Adjourn. To come up -for further arguments - S SO
on 23.04.2018 before D.B - | e

: v
(Ahm%) - {Muhamiad Hamid.Mughal)

T L

‘Member # - -~ """ Member

- 23.04.2018 Learne'gé counsel for VtAhe appellant and Mr. Zia UHah, learned

Deputy District Attorney alongwith Javid Khan S.I for ,'phe -
_ respondents present. Learned counsel for the ‘appellant seeks

adjournment Adjourn. To come up for arguments on 04 06 2018
before D.B.

. . ' o, R . Ry
S

‘(Ahm%ssan) B (Muhammad Hamid Mughal)
| ~Member : Member
e "
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15 20.07:2017 o Counsel for the appellant and Mr. Muhammad Adeel Butt,
| . -~ Additional AG alongwith Mr. Javed Khan, SI for the respondent

‘present. Written reply submitted. To come up for rejoinder and

_arguments on 13.09.2017before D.B. ,
' 3?2 v

(Muhammad Hamid Mughal)
Member

13.09.2017 . Counsel for the appellant and Mr. Usman Ghani, District
| ~ Attorney alongwith Mr. Muhammad Fayaz, H.C, Mr. Muhammad
‘Asif, DSP(L) ‘and Mr. Javid Khan, Inspector for respondents

present. Counsel for the appellant requested for time to file

rejoinder. Adjourned. To come up for rejoinder and argurnénts on

04.12.2017 before D.B.

e ol
o
;ﬁ "~ . Member -

- (Executive) - (Judicial)

04122017 Counsel for the appellant and Mr. Ziaullah, DDA alongwith
' Mr. Javed, SI for respondents present. Rejoinder submitted which
is placed on file. To come up for arguments on 05.02.2018 befofe
D.B. | |
| nh
Mi; | : /M%e'r/nber
(Executive) _ (Judicial) -

PR S R
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C py |
L : A11.05.2O_17‘ - Appellant alongwith his counsel presel;t.. Mr. -Muhammad
e | - Fayaz, Head Constable alongwith Mr. Muhammad Adeel Butt, -'
o ‘Ad'ditional AG for the respondents also present. Writtén reply by -
\ _ 'fe'spondents No. 2-& 3 submitted. Cost of Rs. 1000/- also paid and
- receipt thereof thained from learned counsel ~for;_ ﬂ1¢ appellant.
‘Learned counsel for the appellant afso submitted application for
correction of address of respondent No. 4. The office is directed to
make correction in the panel of reSpbndents. Learned counsel for
appellant is also directed to submit spare copy off t_hé instant appeal
there-after notice be issued to respondent No. 4 for‘_'_.sul.amis'sion of
written reply. To come up for written reply/coﬁ@meri:‘t:s on behalf of
respondents No. 1'and 4 on 07.06.2017 before SB . |

(MUHAMMAD AMIN KHAN KUNDI)
- MEMBER

07.Q6.2017 " Cletk to counsel for the appellant and Mr. Muhammad Asif
alongwith Addl. AG for:the respondents present. Written reply not .
' submitted. Requested for adjournment. Requ_est accepted. Last

opportunity granted. To come up for written reply/comments on
20.07.2017 before S.B. RS ‘

(Ahmad Hassan)
- Member

T




02,03,2017

10,04.2017

Appellant in person and Assistant AG for
respondents preseﬁp Written reply not submitted,
Requested for adjournment. Last opportunity gragged. To
come up for written reply/comments on 19,04.2017 before
S.B.

oy
ey

rman

Counsel for the appellant and Addl. AG for the
respondents present, Wriitgn 'reply not submitted despite
last opportunity. Requested for further adjournment. Last
Opp@r,thnitv is further extended subject 1o payment of cost
ol Rs. 1000/- Whlbh shall be pald by thc zcspond&mﬁ fmm_
their own pocl\ds lo Lomc up lm wrlllcn 1cpl) /LOl]lanl'i-:"j

and c,mt on l 1 03 2017 bc[orc Ea B
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. ,0{1.'11 2"016 I Counsel for the appellant and Mr Llaullah GP
' L . for’ respondents present Security and process fee not
deposited. Appellant is directed to deposnt security and
process fee within seven (7) days, thereafter notlceslbe o l }
i t o r.vn. : il;_,::'gl'l'.;
issued to the respondents fgr written; rep]y/comments on ML
20]22016 beforeSB
. ’ ! ) ) ‘ : .
MEMBER ; '
. R
: . N X
: S v
; l l- ‘ ' 4

Counsel for the appéllant and Assistant AG-for respondents

P present. Written reply not submitted. Requested for adjoumment D

'I;‘ :..‘:l‘.
L o Adjoumed To. come up written re‘ly/commentsl on’ 26 01 2017 . { e
R " before S.B. . . a
ay .. U : : . .
AD AAMIR NAZIR)
. .', ‘ . ) ‘l .
i . i ] :
L - Cot v
S IR C : : ]

s ‘526:.01.“2017 counsel for the appellant -and: Acl;dl;;.‘:;/;\_g--,‘;};,qqr;
respondents present.. Written--reply, not.sub'mitted_;gReq'ue's'te'di .y
. : , for - adjournment. ‘Adjourned. To come ' up writt’en- Co

reply/comments on (0Q, 032017 Before $-B8.
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£09.08.2016 A Clerk to counsel for the appellant present. Due to strike'of
the Bar, preliminary arguments could not be heard. To come up

for preliminary hearing on 29.08.2016 before S.B.

: ber :

29.08.2016 . Counsel for the appellant present. Learned counsel for
the appellant argued that the appellant was serving as Head

Constable when invalidated from service vide order -dated

17.2.2014 and retired from service w.g.f. 30.1.2014. .That after

due trealment' énd regaining health the appellant submitted

- application for reconstitution of Medical Board for assessing

him which was not constituted constraining the apbellant 10

prefer Writ Petition No. 2805-P/2013 wherein directions were

issued to the respondents to decide representation of the

N
F 2
i

appellant within a period of onc month. That vide impugned

] ~p

"J L; ?F-b order dated 29.1.2016 the representation of the appeilam‘ has
[)i § I \// been regretted without constitution of medical board and
g c: &\/ examination of the appellant by such board and hence the
::; i ; | " instant service appeal.

That the impugned order is againsf'f‘acts and law’
therefore liable to be set aside. |

‘Points urged need consideration. Admit. Subject to
deposit of security and process fee within 10 days, notices be
issued 1o the respondents - for written reply/comments

for01.11.2016 before S.B.

= . . . : : ) . (
‘ ' CIIAE!%MAN



20.05.2016

Counsel for the appellant present. Prefiminary arguments heyr’d'

and case file perused. Through the instant appeal, the appellant wants

to re-constitute the S'tanding Medical Board as the. request of the

appellant in this regard has been refused by the competent authority

vide impugned order dated 29.1.2016.

Since the matter required further assistance, therefore, pre-

admission notice be issued to respondents for 29.06.2016 befdre 8.

29.6.2016 Agent of counsel for the appellant and Addl. AG for

the respondents present. Seeks adjo.urnment. as counsel
for the appellant is not in attendance. Adjourned for

preliminary hearing to 27.07.2016 before S.B.

Ch%fr'nan

27.07.2016 Counsel for the appellant and Addl. AG present.

Learned counsel for the appellant seeks adjournment. To

come up for preliminary hearing on 09.08.2016 before S.B.

' ¥
Chai%




N ~ Form- A
FORM OF ORDER SHEET
Court of '
 case No. 517/2016
S.No. Date of order TOrder or other proceedings with signature of judge or Magistrate
Proceedings
1 2 3
1 16/05/2016 The appeal of Mr. Kifayat Hussain resubmitted today by
' Mr. Zahanat Ullah Advocate, may be entered in the Institution
register and put up to the Worthy Chairman for proper order
il . please. :

REGISTRAR .

This case is entrusted to 5. Bench for preliminary

Qo-\ ¢

hearing to be put Li‘p there on

: gg P
: CHATRMAN
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The appeal of Mr. Kifayat Hussain Ex- Head Constable r/o Ghazi Abad Village Dak Ismael Khel Tehsil

Pabbi Nowshera received to-day i.e. on 12.05.2016 ‘is incomplete on the following score which is

returned to the counsel for the appellant for completion and resubmission within 15 days.

1- List of pérties are unsigned which may be got signed.
2- The authority to whom the departmental appeal was made/preferred has not been arrayed a
necessary party.

:}(!o. 72 o /ST,

o 13 Z{’A/zole' :

REGISTRAR -
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
- ‘ PESHAWAR.
Mr. Zahanat Ullah Adv. Pesh.
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- BEFORE THE HON’BLE KHYBER PAKHTOON KHWA SERVICE

TRIBUNAL, PESHAWAR

Service Appeal No.(S | _:}_L /2016
Kifayat Hussain Ex-Head Constable..................... ...(Appellant)
VERSUS

Government of Khyber Pakhtunkhwa ‘through Chief Secretary
Khyber Pakhtunkhwa, Civil Secretariat, Peshawar. and

Others... ... (Respondents)
: ‘ INDEX
S.No | Description of Documents Annex | Pages
1. | Memo of Appeal . - .17
2. | Affidavit : 8
3. | Addresses of the Parties - 9
4.

Copy of the order of SSP (Admin) A 10l
Special Branch dated 17/02/2014

°. | Copies of medical prescriptions B 1/ — 1y

| 6. |Copy of the medical prescription C s

; - dated 07/03/2015 |
7. | Copy of representation D 15
8. | Copy of the order, judgment E 17 — 9%
9. | Copy of order F 4924
10. | Copy of application dated G —

11/02/2016 | 25

11. | Wakalat Nama : 290

AT o Appellan@
| B Through Qﬂwﬁ .
e
‘Dated: 12/05/2016 Zahdnat Ullah

Moamar Jalal
Advocates High Court,
Peshawar. '

& ~
Muhammad Adeel Ilyas
Advocate, Peshawar.
Cell No. 0333-9554519
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BEFORE THE HON’BLE KHYBER PAKHTOON KHWA SERVICE
: TRIBUNAL, PESHAWAR ‘

Service Appeal No. 5_’7/__ / 2-016 | 3 BW.R . Prosingd

Borvice Teibung

Kifayat Hussain Ex-Head Constable

R/o Ghazi Abad. Village Dak Ismaez&@el, Tehsil Pabbi,

District Nowsehra........... TSRS USSR (Appellant)
VERSUS

1. Government of Khyber Pakhtunkhwa through Chief Secretary

Khyber Pakhtunkhwa, Civil Secretariat, Peshawar.

2. The Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar.

vide N e |
3. The District Police Officer, Nowshera. ‘ -/ 2 L\
o§zwl7 Add(ﬁ(mdf o specia rome.

M 4«Bepu-t-y- Inspectorl General of Police/ Khyber Pakhtunkhwa,

Peshawar...... SRR TR (Respondents)

- APPEAL UNDER SECTION 4 OF KHYBER
PUKHTUNKHWA SERVICE TRIBUNAL ACT

' 1974, AGAINST THE ORDER DATED

. 29/01/2016, COMMUNICATED TO THE
kmss&&% APPELLANT ON_02/02/2016 VIDE WHICH
' THE DEPARTMENTAL REPRESENTATION
FILED _BY THE _APPELLANT _ FOR
REINSTATEMENT AFTER CONDUCTING HIS
PROPER MEDICAL EXAMINATION WAS

ze-submitted to-day TURNED DOWN.
wnd Lileds :

G Bty
e
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" PRAYER IN APPEAL:

On the acceptance of this appeal, the impugned .
order dated 29/01/2016 may graciously be set
aside and the reépondents mdy kindly be directed ~t6

re-constituted a Medical Board to re-examine the

| physical and mental health of appellant and upon

the»recom‘mendafion_the respondents may further be

directed to reinstate the appellant on his job with all

back benefits.

Respectfully Sheweth:

That the appellént'-joined_ the service of the Police

Department as Constable in year 1994.

That later he was promoted as LHC in the year 2001

‘and lastly as Head Constable in the year 2010 on

account of his dedication, devotion and commitment
to hiAs. job. He has 20 years unblemished service

record this credit.,

That the appellant performed his duties at different

stations as and when -required"by the department




o

and never diéappdin'ﬁéd his superior's.regarding the

performance of this duties.

That while performing in the said capacity, in the
year 2014, due to stress of dutie‘s‘ and illness of the
sister of the appellant got depression and

resultantly became patient of stress and depression.

That keéping in Vie\&- the condition of the appellant,A'
the 'departmeht c‘onstituted »M‘edical Board to
examine the fitness of the appellant and on the
advic_e-‘ of = Medical __ Board the appella’nf was
compuisdry retired from Seifvice w.e.f 30/01/201‘4
vide order dated 17/02/2014. (Copy of the order of
SSP (Admin) Special Bran‘ch‘d‘ated 17/02/2014 is

attached as annexure “A”).

That thereafter, the appellant started medications

and medical treatment from different physicians

- and -resultantly‘ successfully regaini his health

started spending normal life. (Copies of medical

prescriptions are attached as annexure “B”).




7; | That Ar‘¢coverly lof: tﬁ‘e appellant is evident from the
remarks giv‘-e'n‘_by. the Doctolr of the Government
Hospital for Psychiatrié Disease, Peshawar. (Copy of
the mf:dical 'presc.fiption,, dated 05,/03/2015 is

attached as annexure “C”).

8. Thaf after | getting complete recovery and being
Satisfifza frém his _physicél and men‘tal health, the |
V appellari.‘t; rﬁoved an application to the respondent
No. 2 for his re—instatement.‘ (Copy of -representation
is attached as anne;%ure ‘.‘D”).. :- |
9. That ‘since the departmental ‘represent_ation was not
| ciecide_‘di by the respo_ndel.at,»- the appellant was
constrained to file constitutional petition before the
Hon’ble Peshawar High Court, and thev Court was
kind. enough to direct the respondent to decide the
departmentél repréSé:ntétion'of the abpellant. (Copy

of the order, judgment is attached as annexure “E”)..

100 That in the light of the judgment of Hon'ble.- -

Peshawar High Court, the respondent sent letter to 2




11,

12.

®

Medical Superintendent for re-medical examination

~of the appellant, however they refused to do so by

‘ saying'that the “Earlier Medical Board” has already

held him unfit for future job. Therefore the
competent authority rejected the representation of

appellant. (Copy of order is-attached as annexure

“F”) .

That the appellant is ready to surrender all the
benefits/ graduates/ pension in case if this appeal

1s accepted.

That the appellant approached to the office of
respondent No. 1, 2 a.nd‘ 3 on 11/02/2016 for
reviewing its order dated 29/01/2016 and

conducting a proper re-medical board for re-

| examination of the appellant in accordance with the

observation of august High Court in Writ Petition
No. 2805-13’/2015, but the decision on that
application. is still awaited. (Copy of application
datéd 11/02/2016 is attached as annexure “G”),
hence the p‘resént apf)eal, on the following grounds

inter-alia:



'~ GROUNDS:

A, That the appellant has not been treated in
accordance with law hence his rights secured and

~ guaranteed under the law are b.adly violated.

" B. That the competent authority has passed the
impugned order in mechanical manner and the
same 1s perfﬁnétofy as well as non sp‘eaking and
also against the basic.prinéiple of administration of
justice, vth.er-efore', th'eiimpugnevd- order is not tenable -'

under the law.

C. That the impugned order is suffering from legal

infirmities and as such the same is bad in law.

D. That tl'.l-e competent au£hority shbuid have
Constitutedl another medical board in order to
examine th.ei' fnehfal and physical condition of
appellaﬁt and thereafter s-hould; have passed ény

order.

- E. That the appellant has at his credit a long and

spotless service career at his credit the penalty



awarded to him is too harsh and liable to be set

aside.

That the appellant is jobless since the imposition of
illegal penalty of éompulsory' retirement from

service.

' That- the appellant seeks the permission of this

Hon’ble Tribunal to rely on -additional grounds at

the hearing of this appeal.

It is,‘ therefo'r‘e,r humbly prayed that- on
acceptance of this appezil the impugned order dated
29/ 01/2016 m_éy be set aside and the éppellant

may kindly be reinstated after conducting medical

Appellant

. - Through W
Dated: 12/05/2016 ' Zahwhat Ullah

Moamar Jalal
Advocates High Court,
Peshawar.

& RN
Muhammad Adeel Ilyas
Advocate, Peshawar.
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BEFORE THE HON’BLE KHYBER PAKHTOON KHWA SERVICE
. TRIBUNAL, PESHAWAR

Service Appeal No. . /2016
Kifayat Hussain EX—Heéd CQnStable ........................ {Appellant)

V E R SUS
Government of Khyber Pakhtunkhwa through Chief Secretauy

Khyber Pakhtunkhwa, Civil Secretariat, Peshawar. and

others....................... o eireaanes D (Respondeénts)

AFFIDAVIT

I, Kifayat Hussain Ex-Head Constable R/o Ghazi Abad,
Village Dak Ismael KH'el, Tehsil Pabbi, DistricAt VN-owsehra, do
hereby solemnly affirm and de.clare on oath that the contents
of the Service Appéal are trﬁe and correct to the best of my

: vknowlédge' ahd, belief and nothing has been éoncealed from.

- this Hon’ble Court.

ADVOCATE
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BEFORE THE HON’BLE KHYBER PAKHTOON KHWA SERVICE

TRIBUNAL, PESHAWAR

Service Appeal No. /2016
Kifayat Hussain Ex-Head Constable....-... .............. '..;..(Appeilant)
VERSUS

Government of Khyber Pakhtunkhwa through Chief Secretary
Khyber Pakhtunkhwa, Civil Secretariat, Peshawar. and
others..........ooo ST P (Respondents)

ADDRESSES OF THE PARTIES

APPELLANT:

Kifayat Hussain Ex- Head Constable
R/o Ghazi Abad, Village Dak Ismael KHel, Tehsil Pabbi,
Dlstnct N owsehra

RESPONDENTS:

SN

. Government of Khyber Pakhtunkhwa through Chief Secretary'

Khyber Pakhtunkhwa, Civil Secretariat, Peshawar.

. The Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar.
. The District Police Officer, Nowshera.
- Deputy Inspector General of Police, Khyber Pakhtunkhwa, -

Peshawar.

Appellant

Through O/;},‘é

Dated: 12/05/2016 - Zahanat Ullah

Fﬂwj.
Moamar Jalal :
- Advocates High Court,

Peshawar.

& .
Muhammad Adeel Ilyas
Advocate, Peshawar.



|

The Standing Medic

Supcrinlc:idunl !

Hussain No.311/3B of tiis
been treatdd by dillferent phy

permanently inca

Hel 1s the ef’orc invs

30.01.2014,

P

L. SP/Security/SB

. 2. DSP/HQ/SB
A'cctt;/SB
LO/SB

[¥8)

o

4 .
5. 1/C Security CM Sectt

6—EA/SB

7.1 Sc;ctidn.

‘
1
i
i
) f
t ¢
H N
M [}
i
:

l—d._ ——

ided fron%

e ——— .

!
K

“()dld held en 30, Ol 2014
rvices !Juspuln l’t,shclwal ‘that
sl'nbllshmtuu Iy .,uffers

ician and p.sychmu ist and dcclare

:-F.

T
%RDER

in the offic

!
‘Head | cons
Hm clopncssuvu chsordcu and has I
i

d upfl*l for Gy

scrvice on N

¢ of Medical
’ .
table K jf'tvar o

S

‘\E_—)u'-

"X

PAD

anch Kh ybe1 Pakhtunkhwa

H
I
¢ " IR
i : 1 :.‘
ovt: job. i Ic is |
L
. i i
Jrounds with effect ifrom |
. 3 .
i ‘
I
i
’. .
¢ )
.L.‘._,__._:_,:_,, - e
&
K.'
,g': i
ki
of
L
-
oy
. '
it
! T-!?' . i
*:' i1 i ".l
S T
’ t
|
:.‘ ] +
P :
0 ]
il :

H
. !
L b H
ih |
', )
i
i
v
‘
s
' L.
- 8 uj_ “
% o L
"f .
. Vs
. \T" B ’.: LAY
‘,



H

B
PSRN
)

AN /1L \....ﬂx -
ANy S -
i \.}/\‘ Vg b ~
(NN o
. .)J/// N -

..vn. //./,

¢
i

<

L
[ERRILES APV

=

L

SEd
PR

SURET

= AU




. ~ -
M .
PR .
e
.
,
AT
A |
. 1
.
. v
o -
PN
‘ . . H
- .
.
¢ .
’ Al
' 1
Sert. e :
R
Lo
1]

B
o SO S UV R N

-

g e N
13

e

.
Comman sy tld

1

BT

.

;
) OF I
i
b
‘ . ’ .][r .
o . '/ / 'OI\J"‘!‘:‘K_'"‘_‘E_""'“"”N“ SV IREST
% U é/( it Wil 258090
T HEeTT N
7 e §070¢ i A 2 JUsEN
AR N B
.’-'—"'"’-‘: Ll 7 -IJ;
; (e OR
C T e HE VARSI ]
Lo N o LA T INHIACS
IR LYTHOAGE NOd T-1I4SOH INZANIIAOY
L 17 . s ‘,{3"" . . . .

T 1 vtrrame T PO e 34 T -

T
!
'
1
'
i
[
| R
’
i
!
L]
\
:
‘ -~
hl
-
.
R .
\
H
.
.
o
.
.
i




- ¢ .
. . - .:[y-. .
@ ;
7

uuvcmm:m HOSPITA’ FOR PSYGH
DISEASE PESHAWAR (

Date

YearNo 3 ?f/‘g

[ . -
I f ” . 2.
gl e 2 . e
Fon ,;’ AU PONE J

- V3. / .—-v-
/xL/w"
—t o -~ i,
iy ——
« [’-"‘ 5y (e s -
- ‘
N
i
'<l;.
A

X7 // T
"

o . | [
ALl ey e =

pe =y -/

nyy ,,,vdln/-’ Lc..;:///b

. -
"~ \ e

_Z//L”d (_‘...lVM/ !

Signature .of 1.0,

D
ettt

ey . s i
- N - -
« N .
! . R
.o -
: ’n'*‘,f.‘-." < “
.o : A S 'y
R S T N
S N R
: ATEE N
¢y L e u-:
Ao e e * il
R I N,
Bl 0™ et
. g 1 Y
1.4 1 A S 2 * .
CLlL ek .
v 4:57“'1 ’4r"'
halE NS | ,§: B
P . e, L
i .
-, .
.o ;!t’..o?
. P i
f‘ﬂtlfﬁ
B
“ e,
.k
3
} P -
a »
_
L .
‘l
.
LIS
b
4
2
T
¢

..'.:
LR




-«

. Pl s we——

. '
PN Ty
~ ~
T
s PN

.

'C"{f’:l EAN RGN LT

.
sy
(O

SRR ST
L,

Y . ,\W

SN

‘.:'.

0N

>

SISY

e e
N

e

7 i -

FUI <

e

(% b
o ]
I M
i
|
i !
I

,
!
|
M
~

D
|

3]

o

N Yy
] \;

-4
REVEITINY

PES
o*"

r

rrma v

ppge s Y Y

B Aresl g

4

C




[y

e
4

A

Bt e,
" -

!i.

At b

N e m e




“; " .
- i, i !
. 1 '
t ! ‘
; ,
v
. i
| N —— \( ) %

i
g
!’it_,i. _
i
: RS .
; - S ; Tri—/
L ’,, K /cﬂn/,(;‘{"),/
) ’?’”‘/f ."‘/'4 <
VA %
. ml
] ,r‘ﬂf) .
.\ .‘

e N e i)
A A
°;4/w g O {/f/f;/fmw;d-a Vi ;/5‘61;/ ) /o
gt sop i (w,//,f/,ﬂwﬂ/ "/ 0075[){((
.::-3 E/P/c; A /v//zﬂmﬁ,,/,/”////r { “Y)f{d |
Nz/gw/p/ - 7/ 20 o1 221 7 A s

(//lmr,/d,;;qpﬂ/‘m o
U ﬂﬁﬂ"”\’w/”’”“f””“f’/g”‘/ /|
. =f @ .

e
—

1»«7




., BEFORE THE PESHAWAR HIGH COURT, PESHAWAR (
S : : ' [ :~
o 47") ""—'/a o &3775/40 *%t
‘W.P. NoZz /2015 - ZC N~ (€ B
o e
' Kifayat Hussain S /o Sher Zaman R/o Gazi Abad, Dagg Ismail ;i
| Khaﬂ Tehsﬂ and DlStrlCt Nowshera........' ............... - L
V E R SUS
: .1.‘1 Inspector General- of Pohce Khyber Pakhtun ‘
AOfﬁce Peshawar .
2. D.ILG Special Branch Peshawar
3. CCPO Peshawar Pohce L1nes, Peshawar.
4.D.L G Spec1al Branch Alrport Road, Peshawar Cantt
5. 8. SP. (Admln) Spe01a1 Branch, Alrport Road, Peshawar
~ Cantt. o
6. & SP Headquarter Police Llnes Peshawar
7. Budget Officer, C.P.O. Peshawar

8. .Govemment of K. P K, through Secretary Finance, Civil

: Secretarlat Peshawar. e e e et aaaets - (Respondents)

WRIT PETITION -oNDER ARTICLE 199 OF
THE CONSTITUTION OF ISLAMIC REPUBLIC
OF PAKISTAN 1973

Prayer in Writ Petition:

a. On acceptance of this.- Writ Petition THE = —-~w e .
reSpondents _may kindly be : directed to re -
" constitute a Medlcal Board in order to re- examme |

: n!{f‘vmr}ﬁv 1 ‘ .
&%,; ! ;

?-.::‘.? }'ijjf..v k*ww "

U *’
7 AUG im*

T .'...j.: R TR T gt R R




-

the mental and physical 'condition;?-;;; of  the

~ petitioner as to given ‘their opinion thaji'g-whether

the petitioner is medically fit to rejoin ﬂ;yi_she police .
force’ or not.
b. That in case the medical board glve positrve
~report Wlth regard to the mental and physical
status of the pet1t1oner the respondents may'.
klndly be dlrected to re-instate the pet1t10ner on

his JOb \mth full back beneﬁts.

‘Respectfully Sheweth: -

1. . -That the petitioner : joined "'the f_Police Force on

'11/12/1994 and lastly slerved-a_s'H‘ead Constable.

oo That the petitioners perform his duties with zeal and

- responsibilities to the satisfactie_n of the high-up’s.

3. . That no objection has been ever raised against.the
'petltloner nor any complamt has been ever made by

| any one agamst the pet1t10ne1 in d1scharge of hlS

dutles_. S |
. ATTESTED

‘ Y A
.mwmmy
pSimastt,
, Cg!gﬁd?"x
07 AUG 2015
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That the petitioner performed his duties on different
hard stations at the;' time of crises and has never

escape his duties.

That due to extreme stress of duties a.nd illness of his
sisters the petitioner got high level of depressmn and

became patlent of stress and depressmn

|
b
|

That due to the same situation the Police Department |

- constituted a medical board to examine the petitioner

" mental and physical health.

| That on the advice of the medical board the petitioner

was compulsory ret1red from jOb (Copy of the order of
| SSP (Admin) Spec;lal| Branch dated 17 / 02/ 20 14 is
annexed as annexure “A”)

1
R

‘That the petitioner s!tartejd medication from different

LT

~ physician and has stleceseﬁlﬂy»regain his health and

Spend normal life. (Copy of medical prescriptions are’

attached as ar'lneznire| ‘;B”) .

That the petmoner | being fully satisfied from his

-physmal and mental health moved an apphcatron to

/i

|
ATK STED _

A7)
/

Fm:o»muw




q. I
the respondent No. 2 for re-instating the petitioner on
his service but the 'same was never considered nor
replied by respondent. (Copy of application is

annexure “C”).

- 10. That feeling aggrieved of the same the petitioner had

1o other choice but this Writ Petition.

'GROUNDS: -~

Wlth due respon31b111ty and best performance and has
- no c_‘omplam‘t agal_nst him.

That the only fact upon which the petitioners was

« L

the petitioner is in best mental and phys1cal health

' has been over come through medlcatlon

/ --berieﬁts ‘that has been aWarde_d to petitioner on his

compulsory ret1remen|t - .' L /’

\

R A That the petltloner has served the Police departmental

compulsory retired | from his services has been

successfully over oome and do not exist any more and,

and the depresswe d1sorder was temporary and that’

‘That . the petitioner ‘is ready to surround all the




5o . (/(

‘That petitioner will take other ground with permission
of this Hon’ble Court at the time of arguments.
| .
! .
It is, therefore, .n;""rost humbly prayed thaﬁ?'on'

acceptance of this Writ I.'"Petition, the respondents may

kindly be direeted' to rel'-c‘onsti__t'ﬁ_te a medical board to .

re-examine the "physic;l:al and mental health of the

' ‘petitioner and upon' the reconrmendation ‘the -
: f
respondents may further be d1rected to re1nstated the

petltloner on hrs _]Ob VVlth all back beneflts .

.f'i

Any other remedy may be deem ﬁt properly may

- be awarded to the pet1t10ner

| . Petitioner -

Through

" 'Dated-: 07/ 08/_'20_145 ] . Akbar Yousaf Khalil
‘ AU . " Advocate High Court,
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PESHAWAR HIGH COURT, PESHAWAR ‘ﬂ '_f
. .Q

Date of Order of
Proceedings

1

20.10.2015

NISAR HUSSAIN KHAN, J:- Petitioner has filed the instant

Constitutional petition for issuance of an appropriate writ with the

followmg prayer:-

That on acceptance of this writ petition, the
respondents may . klndly be . directed to re-
constitute -a medical board to re-examine the
physical and mental health of the petitioner
- and upon the recommendation the respondents
‘may further be- directed to reinstate the
petitioner on his job with all back benefits.

During the course of hearing, leamned counsel for
petitioner pointed out that petitioner has filed representation
before the competent authorlty for re-constitution of medical
board but the same has not been decided as yet. We instead of
passing any order, direct the cOmpetent authority to decide the
representation of petitioner within a period of one month through
a speaking order. If, petltloner feels mcensed by the said order, he
may approach the proper forum for redressal of his grievance.

This wrlt petition is dlsposed of in the above terms.
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‘ Copy of Order No. 123/Legal dated 21. :01.2016 from Inspector General of Police KPK Peshawar

to Addl: Inspector General of Pohce Special Branch Khyber Pakhtunkhwa Peshawar.

s ORDER

This order is passed in compliance with Honorable High Court Peshawar order
dated 20.10.2015 passed in. Writ Petition No. 2805/2015 wherein the departmental
authorities were directed to dispose of departmental representation f led by petitioner'

Kifayat Hussain Head Counstable was granted invalidated pension vide order dated
17.02.2014 of SSP Admn: Special Branch as the Standing Medical Board deolared him
unfit for future service in the following terms:-

“He may be boarded out of service on psychiatric grounds. He is permanently

incapacitated for any government job in future”.

Kifayat Hussain filed- the above referred petition for his re-employment by
constituting a Medical Board for re-examination of his physical and mental fitness. The

petition was disposed of by. the Honorable Court vide above referred order in the

following terms:-
-

“During the course of hearing, learned counsel for petitioner pointed out that

C e

A petitioner has filed féprésmitation before the competent authority for re-constitution of

.medical board but the same has 1ot been decided as yet. We instead of passing any

order, direct the competent authority to decide the representation of petitioner within a
period of one month through a speaking order. If, petitioner feels incensed by the said

order, he may approach the proper forum for redressal of his grievance”.

SSP/Admmn: Special Branch referred the matter to CPO vide his office order No.
244-45/Legal dated 26.11.2015, and requested CPO to constitute medical board for the

. examination of Kifayat Hussain HC.

Medical Superintendent Police Service Hospital Peshawar was approached vide -
this office memo No. 7173/Legal dated 09.12.2015 for opinion whether in view of the

earlier decision of the Standing Medical Board the petitioner could be re-declared fit for
future service of sensitive duties of Police department.

The Chairman Standing Medical Board has forwarded-the decisior’ of Standing

‘Medical Board vide his office . memo No. 246-47/MS/SMB/2015-16-dated 15.01.2016.

Syen

-
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™
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The Standing Medical Board -has furnished written opinion duly signed by all
members of the board that the bedrd has.no authority and power to review his own
- . . 3 Rl - - . . . -
devision. Kifayat Hussain HC was declared permanently incapacitated for Government

“job in future by the Standing Medical Board and he failed to produce fitness certificate

therefore, his departmentdl representation for re- employment being without force and
substance is rejected.
Sd
DIG/HQrs:

For Inspector General of Police,
Khyber Pakhtunkhwa, Peshawar

OFFICE OF THE ADDL: INSPECTOR GENERAL OF POLICE SPECIAL BRANCH KHYBER
" PAKHTUNKHWA PESHAWAR

N 7/ _ -
NoAtt { é'EB dated, the Peshawar 2.9 ;o1 noie.
Copy of the above is forwarded to the:-

1. Head Constable Kifayat Hussain 311/SB for information that the competent
authority has examined representation submitted by him-and filed on the basis he
not provided fitness certificate. '

2. Inspector legal/SB

3. EA/SB

Superintendent ®; ' Admn:
For Addl: Inspector General of-Police.-
Special Branch, Khyber Pakhtunkhwq,

@ Peshawar
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Kifayatullah B
A ©11.05.2017 Appellant alongwith his counsel present. Mr. Muhammad

Fayaz, Head Constable “alongwith Mr. Muhamrhad AdAeel Butt,
- Additional AG for the ‘fespondents also present. Written reply by
. respondents No. 2 & 3 submiitted. Cost of Rs. 1000/- also paid and
receipt thereof obtained from learned counsel for the appellant.

Learned counsel for f_he appellant also submitted application for .
correction of address of respondent No. 4. The office is directed toA
make correction in the panel of respondents. Learned counsel for
appellant is also directed to submit spare copy of the instant appeal -
- there-after notice be issued to respondent No. 4 for submiséion of
; written reply. To come up fpr written reply/comments on behalf of
respondenfs No. 1 and 4 oh 07.06.2017 before SB

»
[

(MUHAMMAD AMIN KHAN KUNDI)
. MEMBER
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BEFORE THE HONOURABLE SERVBCE TR!BUNAL KHYBER

PAKHTUMKHWA, PESHAWAR

Service Appeal No. 517/2016

.thayat Hussain, '
Ex- Head Constable No. 311/5B,

1.

[0
. .

" R/O Ghazi Abad, Village Dak Ismail Khel,
Tehsil Pabbi, District Nowshera. .

| eveeesssee e ....-.........;'....v"....Appellant .
Y ERSUS | ' a ‘

" “Government of Khybet Pakhtunkhwa throu°h Chlef Secretary‘

Khyber Pakhtunkhwa, Civil Secretariat, Peshawar

Provmmat Police Officer, Khyber Pakhtunkhwa, Peshawar
- Deputy lnspector General of Police, Khyber Pakhtunwa, Peshawar

- . District Police Offlcer, Nowshera

o oo’ao-.oooo;’o oooooooooooooo Respondents .

. PRELIMINARY OBJECTIONS

That the appellant has got no cause of action.
That the appeal is badly time- -barred.’

“That the appellant has -been estopped by his own conduct to flle -

the appeal. .
That the appeal is not malntamable in: lts present form

“That the appellant has not come to the Honourable Trlbunal w1th(_

B _.clean hands.:

On Facts

.o

Para not rt.lated as the same pertams to enllstment of appellant in

Police Department

| -Para to the extent of promotlon as LHC and HC pertams to record :

~hence no comments, while rest of the para is mcorrect Because"
every Police Officer/official is under obhgatlon to perform his
duties with utmost ded1cat1on, devotlon and commltment Hence

stance of the appellant is not plaus1ble

N Every Police Officer /Off icial is duty bound to obey the legal/ lawful_ s

orders of his high-ups. T_herefore, the same is riot an extraordmary .
vpe;for mance. o R
(,orrect to the extent that the appellant became patlent of :

,:_‘depres*non because as per report of Standing Medical Board the |

appellant suffered from depressive disorder and had been treated




by different-' physicians. ancl'psychiatriSts, ‘hence, w'as' 'd:ecla'red'
permanently incapacitated for any Govt: Job even m future |
(Report of Standmg Médical Board is annexed) . .
5. Correc_t Lo the extent that the Standing Medical Board declared the_' :
| iappellant permanently 1ncapac1tated for any Government JOb even
- in” future for the reasons that he was suffermg from depresswe
. disorder. - ' o S _"'
6. Incorrect. As” per. report - of the Standmg Medlcal Board h- |
| | appellant was declared permanently mcapacrtated for . any?'
Government job. Therefore, the appellant may have’ repalned his
‘ _' health alleged by him but even then- he is. not fit for JOb as"' '
. - discussed by the said board . co '
T 1t is worthwhile that the decision of Standmg Medrcal Board cannot_: '
o be ovemdden by the oplmon of a smgle doctor through a szmple
prescnptlon Whl(‘h ltself is vague 'll‘l nature.
: Para already explamed , -
') "Correct to the extent of f1l1ng writ petttron before the Peshawar
o High Court Peshawar dlrectlons therefore, the appellant was agam '
referred to Standmg Medical Board for seeking opmlon However -
o the Charrman of the said hoard had furnished wrltten oplmon duly .
As.1gned by all members of the board that the said board has no-
| authority and powers to revaew 1ts own decision. (Relevant papers ‘
' 'attached) . "
10, Para already explained, hence no comments
- "1'1'. ~Para not related )

" 12, Para alleady explained in precedmg paras hence, no comments

GROU NDS

| A. " Incorrect. “The appellant has ‘been treated in accordance w1th law .
: and his secured rights have not been v:olated because respondents_"
.,,-have no gr udges againstthe appellant : '

B. - lncorrect The competent authorlty has passed a speakmg order
- _because as discussed earller the appellant has been declared“'
" .completely 1ncapac1tated and unﬁt for ]ob in future Hence, plea of

the appellant is not tenable.

- C. - | Incorrect. The order passed by the competent authonty is legal and
o -‘lawful hence, tenablenn the eye of law. o e - ?
- b Para already explamed needs no comments.. - . LT - o
- E Lons! length of service does not exonerate a Pohce off1cer/off1c1al

to remam in ‘service If he is not-even fit for JOb Moreover, the




-,

L o _appellant has not been penahzed rather he - has been treated
leniently because he was not 1n a cond1t1on of performmc his
dutles ' o

F.- Para not re{ated hence, no comments

G That the respondents also seek permission of thlS Honourable
tnbunal to ralse addltlonal grounds at the tfme of arguments

It is, therefore most humbly prayed that on acceptance of” above_ ’
submissions the appeal of the appellant may v Y-kindly be dl\smllsse__d __wl_th"" f







Kifayat Hussain, L J e |
_Ex- Head Constable No. 311/5B, : S e T '
. R/0O Ghazi Abad, Village Dak Ismall Khel

. "__'concealed from the Honourable trlbunal

- BEFORE THE HONOURABLE SERVICE TRIBUNAL. KHYBER
| PAKHTUNKHWA PESHAWAR Lo

. Service Appeal No. 517/2016 =

Tehsil Pabbi, District Nowshera. - S R
: ' ' : Ceversrcrsssssiniasnnen s S ——— Appellant

V ERSUS

1. - Government of Khyber Pakhtunkhwa, through Chref Secretary -

| Khyber Pakhtunkhwa Civil Secretariat, Peshawar. _
Provincial Police Officer, Khyber Pakhtunkhwa Peshawar
. ‘Deputy Inspector General of Police, Khyber Pakhtunwa Peshawar

D1str1ct Pollce Offlcer Nowshera. _ ] A
.  meeieereieessesnieasan Respondents '

AFFIDAVIT

We the respondents No 2, &3 do hereby solemnly afﬂrm and

| -‘.declare oh Oath that the contents of reply to the appeal are- true and

cor rect to the best of our knowledge and bellef and nothmg has been

Respondent No. 3
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! _ GﬁL 3_ _ _____eer'~
i //..-.__512 ?,c:_- :

OFFICE OF THE L
_ MEDICAL SUPERINTENDA '
SERVICES HOSPITAL; PESHA“}

Phone: (0/]) 09/ 92’0.)09 (E.\ch) 091 9273477 I'm 091 921054

¥ N

. the pameets i)

..._-.-.-......‘,._ ———

=N

No_Sah=-0> /MSISMB/2013-14 .. Dated.

' " o 10212014, -

. $P Administration .
- . Addl lnspector Generai of Police
.~ Special Branch Khyber Pakhtunkhwa
Peshawar -
Co |

. Subject: - STANDING MEDICAL BOARD ' *\\ L ya
Memo: - - . . . o &\Q\;w/

. - Sonstables Head Constable Klfayat Hussam No 311/88 was
:_examrned by the Standrng Medlcal Board held in. thrs office on 30-01 2014

; . The proceedmgs of the Standrng Medrcal Board are sent herewrth for further

reeessary a_ctlon. , . :
. T : - ‘ LT

Standind Medical Board
Medical Superintendent -~
Police/Service Hosprtal

R . Peshawar~” - L
. CC, N . s
ST . Drrector General Health Servrces Khyber Pakhtunkhwa Peshawar for '
T mformatron : S .
- -
RS S

. ﬁ- I




d ‘written opinion duly signed by all
d" power to review ‘his own .
vernment. :

l“];e Standmg Medical Board has fmmshe

-mhcm of the board that the board has no authority an
n HC wis declared permanently mcapacntatcd 101 Go
he failed to produce fitness certificate

loyment being without force and

~ecision. Kifayat Hussal
JOb in future by the Standing Medical Board and
< therefore, his departmental ILPILSLMMI()I’I fm resemp
' jsubstanu. is rejected. ' :
, S sa

. —— L)lLJ/ll()i\
o -~ Tor Inspector General of l’(l|lu,

- Khyber Pakhtunl\hwa ‘Peshawar - -

NSPECTOR GENERAL OF POLICE SPECIAL BRANCI{ KHYBER-_
PAKHTUNKHWA PESHAWAR ] L

 OFFICE OF THE ADDL: 1

"No )H? f 4EB dated the Peshawar _!”; 29 17/ _./20“16._

Copy of the above is forwalded to the:-
L. Head Constable Kifayat Hussain: 311/SB for mformatlon that the competenf

authority has exarnined rept esenlahon submitted by him and hled on the’ basns he

. not pmvndui fitness certificate.
. 2. Inspector legal/SB3-
‘ 3. I*A/SB

Superintendent'd, A\/\Jdnm :
~ For Addl: Inspector General of Police, -~
Special Branch, Khyber Pakhtunkhwa B
0 Peshawcu ' :

&

ok




.

ORDER

. Thrs order is passed in comphance wrth the judgment dated 20 10 2015 of Peshawar High |
Court Peshawar passed-in Writ Petition No. 2805-P/2015. S

: Krfayat Hussain Ex-Head Constable was granted invalided pension wrth effect from |
117.02:2014 when he was found unﬁt by the Standing Medlcal Board vrde unammous opinion
dated 30.01.2014. o , -

Klfayat Hussam Ex-Head Constable had voluntarily subrmtted an apphcatron for grant of .
mvahded pension. , o ‘

: The record was checked and no representatron for re-employment on behalf of Ex-Head- ;
" Constable Krfayat Hussain was traced. Anyhow in comphance w1th the Hon’ble ngh Court

| _'AOrder the matter was considered.

. - The record reveals that the petrtxoner was found unfit for further service by the Standmg .
S Medxcal Board constituted on 30.01.2014 with the board’s opinion “He may be boarded out of -
" service on Psychiatric grounds. He is permanently incapacitated for any government job in
future”. He voluntarlly accepted the declslon of the medlcal board and did. not challenge it at -

any forum. -

| However the Hon’ble Hrgh Court has directed, therefore CPO is requested for i
_ reconstltutron of medical board to examine Kifayat Hussain Ex-Hea Constable ' _

N

I{ SSP Admn Lo
For Additional Inspector General of Pohce,
Special Branch, Khyber Pakhtunkhwa Peshawar -

al&ﬁl
Sl /Legal dated Peshawarthe : 'Zé /}) /2015.
- Copy for mforrnatron to:

o .1, :.The Prov1nc1al Police Ofﬁcer, Khyber Pakhtunkhwa, Peshawar V1de hlS Ends No
~ 6867/Legal, Peshawar dated 17.11.2015.

2. The Additional Registrar Judicial, Peshawar High Court Wi

X 2016/Judl dated Peshawar 28.10. 2015 ‘ r

reference to hlS letter No g

: [ﬂ, | SSP/Admn. :
i For Additional Inspector General of Police,
Spe01al Branch, Khyber Pakhtunkhwa, Peshawar

o
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR

Service Appeal No. 517/2016.
- Kifayat Hussain No. 311/SB r/o Ghazi Abad, village Dak Ismall Khel,
Tehsil Pabbi, District Nowshera ...........ccoooevieiiiiiiiniinnn.. (Appellant)

hat

Versus

. Government of Khyber Pakhtunkhwa, through Chief Secretary Khyber

Pakhtunkhwa, Civil Secretariat, Peshawar.
Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar.
Deputy Inspector General of Police, Khyber Pakhtunkhwa, Peshawar.

Additional Inspector General of Police Special Branch, Khyber Pakhtunkhwa, |

PeShAWAL ........iviiiiieei et (Respondents)

PARAWISE COMMENTS ON BEHALF OF RESPONDENT No. 4.

Preliminary Objections

That the appellant has got no cause of action.

That the appeal is badly time barred.

That the appellant has been estopped by his own conduct to file the appeal.
That the appeal is not maintainable in its present form.

That the appellant has not come to the Hon’ble Tribunal with clean hands.

Needs no comment as it pertains to enlistment of appellant in Police
Department. :

The first portion of the Para relates to promotion of the appellant as LHC
and HC pertains to record which needs no comments. Rest of the Para is
incorrect as every Police officer/official is bound to perform his duties
with utmost dedication, devotion and commitment hence stance of the
appellant is not reasonable.

Every Police officer is duty bound to obey the legal/lawful orders  of his
high-ups hence it does not come under the definition of. Extraordinary
performance. |

Correct to the extent that the appellant got depression and as per report of
Standing Medical Board he suffered from depressive disorder and
treated by various physicians and psychiatrists.  Resultantly, he was
declared permanent unfit for any Govt: job even in future. (Report of
Standing Medical Board is annexed).

Correct to the extent that the Standing Medical Board declared the
appellant permanent incapacitate for any Government job even in future for
the reasons that he was suffering from depressive disorder. :
Incorrect as per report of the Standing Medical Board, the appellant was
declared permanent incapacitate for any future Government job.

Incorrect the decision of Standing Medical Board cannot be  overruled by
the opinion of a single doctor through a simple prescription  which itself
is probably ambiguous in nature. o
This para is already replied in previous Paras.

Correct to the extent of filing writ petition by the appellant before the

Peshawar High Court, Peshawar and on the direction thereof, he was again




referred to Standing Medical Board wherein the Chairman of the said board

had furnished written opinion duly signed by all members of the board that

it they have no authority and power to review its own decision. (Relevant

papers attached). : : i
10. - Needs no comments as the Para is already explained. e
11.  Needs no comments as the same is not related.
12. Needs no comments as the Para is already explained.

Grounds

A.  Incorrect the appellant has been treated in accordance with law and his
secured rights have not been violated as respondents have no grudges
against the appellant.

B. Incorrect the competent authority has passed a speaking order because as
discussed earlier, the appellant has been declared complete incapacitate
and unfit for job in future. Hence, plea of the appellant is not tenable.

C.  Incorrect the order passed by the competent authority is legal and lawful
hence tenable in the eye of law. '

D.  Needs no comments this Para is already explained.

E. Long length of service does not exonerate a Police officer to remain in
service if he is not even fit for job. Moreover, the appellant has not been
penalized rather he has been treated leniently as he was not in a
condition of performing his duties.

F. Needs no comments as not related. :

G.  That the respondents also seek permission of this Hon’ble Tribunal to raise
additional grounds at the time of arguments.

Prayer
It is therefore most humbly prayed that on acceptance of above submissions

the appeal of the appellant may very kindly be dismissed with cost.

Additional Inspect eral of Police,
Special Branch, Khyber Pakhtunkhwa, Peshawar.
(Respondent No.4)




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

| Service Appeal No. 517/2016.
' Kifayat Hussain No. 311/SB r/o Ghazi Abad, village Dak Ismail Khel,
B Tehsil Pabbi, District Nowshera ..............ccccooevveiiiiiineiin, Bore et

Versus
1. Government of Khyber Pakhtunkhwa, through Chief Secretary Khyber
Pakhtunkhwa, Civil Secretariat, Peshawar. ‘
. . 2. Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar.
3. Deputy Inspector General of Police, Khyber Pakhtunkhwa, Peshawar.
4. Additional Inspector General of Police Special Branch, Khyber Pakhtunkhwa,
Peshawar .......ooviiiiii e (Respondents)

o | AFFIDAVIT

- . I the deponent do hereby declare that the contents of the written reply is true and correct

to the best of my knowledge and nothing has been concealed from this Hon’ble Tribunal.

, ' ‘ Deponent

Additional Inspe

eneral of Polfce,
: Special Branch, KhybefPakhtunkhwa, Peshawar.

(Respondent No.4)




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
| ' PESHAWAR

Service Appeal No. 517/2016.
Kifayat Hussain No. 311/SB r/o Ghazi Abad, village Dak Ismail Khel,
Tehsil Pabbi, District Nowshera .............ccccc.ooovevevcunveen.. A

Versus

1. Government of Khyber Pakhtunkhwa, through Chief Secretary Khyber
Pakhtunkhwa, Civil Secretariat, Peshawar.

2. Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar.

3. Deputy Inspector General of Police, Khyber Pakhtunkhwa, Peshawar.

4. Additional Inspector General of Police Special Branch, Khyber Pakhtunkhwa,

Peshawar ... e (Respondents)

AUTHORITY LETTER

Muhammad Asif DSP Legal, Special Branch, Khyber Pakhtunkhwa Peshawar is hereby
- authorized to appear on behalf of the Respondent No. 4 before the Hon’ble Service Tribunal
Peshawar. He is authorized to submit all required documents and replies etc. pertaining to the

appeal through the Government Pleader.

Additional Inspe eneral of Police,

Special Branch, Khyber Pakhtunkhwa, Peshawar.
(Respondent No. 4)
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BEFORE THE HONOURABLE SERVICES ’TRIBUNAL, KHYBER
PAKHTUNKHWA, PESHAWAR

Kifayat Hussain
- Versus

Govt of Khyber Pakhtunkhwa, etc

REJOINDER OF COMMENTS FILED BY RESPONDENT NO. 2 & 3 |

! ~

Reply on preliminary objection

Respectfully Sheweth,

1. Para no.1 of the preliminary objection in comments is.

incorrect, hence denied as the appellant has a cause of action.
2. Para No.2 is also incorrect as appeal of the appellant is well in
time. |
3. Para no.3 is also incorrect, hence denied.
4. Para no.4 is also incorrect, hence denied.

5. Para no.5 is also incorrect, hence denied.

REPLY ON FACTS:

1. Para no.1 of the acts needs no reply.

2. Para no.2 of the facts needs no reply, however there is

no complaint against the appellant in his entire period

of service.

e
s

SN, sl L ..

2 ety v




3. Para no.3 needs no reply.

4. Para no.4 of the facts is correct to the extent that the
appellant was declared incapacitate for government job
while rest of the para is incorrect a as in the bpinion of
the medical board, It has not been mentioned that the
appellant will not be eligible in future for any
government job. More so the appellant has now been
declared fit by authentic doétors for job, so there is no
legal bar if the appellant is again referred to a standing

medical board regarding his fitness.

5. Para No.5 is also incorrect and the reply of the same has

been explained in the earlier para.

6. Para no.6 is also incorrect to the extent that the
appellant is permanently incapacitated for the
government job, moreover in the said para the
respondents themselves admitted that the appellant has
regained his health. Moreover in the order of the
medical board dated 17/02[2014, it has never been
mentioned that if in case the appellant regained his

health he will be eligible for any government job.

7. Para no.7 is also incorrect as the appellant has been
declared fit by the doctors of the police and services
hospital and other authentic doctors and furthermore

there is no legal bar for referring the appellant to a

standing medical board.




8. Para no.8 needs no reply.

9. Para no.9 is correct to the extent that the appellant

approached the office of respondents in the light of the

judgment of Peshawar High Court for ‘decision on his
application but respondent failed to pass any speaking
order. |

10. Para no. 10 needs no comments.

11. Pdra no.11 needs no comments.

12. Para no. 12 needs no comments.

GROUNDS:

A. Para No. A of the grounds is incorrect as the appéllant |

has not been treated according to law.

B. Para No. B of the grounds in incorrect as it has never
been mentioned that the appellant is unﬁt for any

future job.

C. Para No. C is also incorrect as the order passed by the
respondents regarding non constituting the medical
board for re-examining the appellant is illegal and is in

violation of the order of Peshawar High Court.

'D. Para No. D needs.no reply.

LR e e



E. Para E is incorrect, hence denied. Moreover long service

of the appellant means that the appellant means that
he has rendered valuable services to the respondents
department without any complaint and even now again
ready to serve the respondents being a health and fit

person.
F. Para F needs no reply.
G. Para G needs no reply.

- Itis, therefore, humbly prayed that the appeal of the
appellant may kindly be allowed and the respondents may
kindly be directed to constitute medical board for re-

examining the appellant being a healthy and fit person. -

App@gr};t/
Through | 9/2/[5\ .

ZAHANAT ULLAH,
& @/‘p
MUHAMMAD ADEEL ILYAS
e

MOHAMMAD JALAL,

Advocates, High Court Peshawar

i L s

e

Dated: 04/12/2017
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BEFORE THE HONOURABLE SERVICES TRIBUNAL, KHYBER

PAKHTUNKHWA, PESHAWAR

Kifayat Hussain .

Versus

Govt of Khyber Pakhtunkhwa, etc

REJOINDER OF COMMENTS FILED BY RESPONDENT NO. 4
Reply on preliminary objection
Respectfully Sheweth,

1. Para no.1 of the preliminary objection in comments »is |
incorrect, hence denied as the appellant has a cause of action.

2. Para No.2 is also incorrect as appeal of the appellant is well in
time.. |

3. Para n§,3 is also incorrect, hence denied.

4. Para no.4 is also incorrect, hence denied.

5. Para no.5 is also incorrect, hence denied.

REPLY ON FACTS:

1. Para no.1 of the acts needs no reply.

2. Para ho.Z of the facts-needs no reply, however there is

no complaint against the appellant in his entire period

of service. .




1>

7.-Para no.7 is also incorrect as the appellant has b

3. Para no.3 needs no reply.

4. Para no.4 of the facts is .correct to the extént that the
appellant was declared incapacitate for government job
while rest of the para is incorrect a as in the opinion of
the medical board, It has not been mentioned that the
appellant will not be eligible in futuré for any
government job. More so the appellant has now been
declared fit by authentic doctors for job,‘ so there is no
legal bar if the appellant is again referred to a standing
medical board regarding his fitness.

3. Para No.5 is also incorrect and the reply of the same has

been explained in the earlier para.

6. Para no.6 is also incorrect to the extent that the

appellant  is permanently incapacitdted for the
government job, moreover in the said para the
respondents themselves admitted that the appellant has
regained his health. Moreover in the order of the
-‘medical board dated 17/02/2014, it has never been
mentioned that if in case the appellant regained his‘

health he will be eligible for any government job.

declared fit by the doctors of the police and ser
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8. Para no.8 needs no reply.

9. Para no.9 is correct to the extent that the appellant
approached the office of respondents in the light of the
judgment of Peshawar High Court for decision on his
application but respondent failed to pass any speaking

order. - |

10. Para no.10 needs no comments.

11. Para no.11 needs no comments.

12. Para no. 12 needs no comments.

GROUNDS:

A. Para No. A of the grounds is incorrect as the appellant

~ has not been treated according to law.

B. Para No. B of the grounds in incorrect as it has never
been mentioned that the appellant is -unfit_'for any

future job.

C. Para No. C is also incorrect as the order passed by the
respondents regarding non constituting the medical
board for re-examining the appellant is illegal and is in

“violation of the order of Peshawar High Court. :

D. Para No. D needs no reply. .. ..




E. Para E is incorrect, hence denied. Moreover long service
of the appellant means that the appellant means that
he has rendered valuable services to the respondents
department without any Ccomplain.t and even now again
ready to serve the respondents being a health and fit

person.
F. Para F needs no reply.
G.Para G needs no reply.

It is, therefore, humbly prayed that the appeal of the
appellant may kindly be allowed and the respondents may
kindly be directed to constitute medical board for re-

examining the appellant being a healthy and fit person.

¢

Ap@e)‘\l}:nt

Through
ZAHANAT ULLAH,
&
MUHAMMAD ADEEL ILYAS
&
MOHAMMAD JALAL,

Advocates, High Court Peshawar

Dated: 04/12/2017
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Kifayat Hussain
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Govt of Khyber Pakhtunkhwa, etc

REJOINDER OF COMMENTS FILED BY RESPONDENT NO. 4

Reply on preliminary objection
Respectfully Sheweth,

1. Para no.1 of the preliminary' objection in comments is
intorrect, hence dénied as the appellant has a cause of action.

2. Para No.2 is also incorrect as appeal of‘ the appellant is well in
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3. Para no.3 is also incorrect, hence denied.

4. Para na.4 is also mcorrect, hence denied.
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1. Para no.1 of the acts needs no reply.

2. Para no.2 of the facts needs no reply, however there is

no complaint against the appellant in his entire period

of service.
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3. Para no.3 need’sl no reply.

4. Para no.4 of the facts is correct to the extent that the
appellant was declared incapacitate for government job
while rest of the pa'ra is incorrect a as in the opinion of
the medical board, It has not been mentioned that the
appellant will not be eligible in future. for any
government job. More so the appellant has now been
‘decl.aréd fit by authentic doctors for job, so there is no
legal bar if the bppellant is again referred to a standing

medical board regarding his fitness. '

5. Para No.5 is also incorrect and the reply of _the same has

been eXplained in the earlier para.

'6. Para no.6 is also incorrect to - the extent that the
'appel'laht | is permanently incapacitated for the
government job, moreover in the said para the
respondents themselves admitted that the appellant has
regained his health. Moreover in the order of the
" medical board dated 17/02/2014, it has never been
mentioned that if in case the appellant regained his

health he will be eligible for any government job.

7. Para no.7 is also incorrect as the appellant has been
~ declared ﬁt'by the doctors of the police and services
hospital and other duthentic doctors and furthermore

there is no legal bar for referring .the appellant to a

‘standing medical board.




8. Para no.8 needs no rebly.

‘9. Para no.9 i3 correct td thé“ éxtent that the appellant
approached the office of respondents in the light of the
judg’m'eht ofm Peshawar High Court for decision on his
'application but respondent failed to pass any spéaking

‘order.
- 10. Pdra no. 1.0 néeds no cqhwments.
11. Para no. 1-1 need§ no comments.
12.. Para no.12 needs.no comments.
GROUNDS:

A. Para No. A of the grounds is incorrect as the appellant

has n'ot‘ been treated according to law.

B. Para No. B of the gro‘unds in incorrect as it has never
been mentioned that the appellant is unfit for any

future job. -

C. Para No. C is also incorrect as the order passed by the
wrespondents regarding non constituting the medical
board for re-examining the appellant is illegal and is in

”violqtion of the order of Peshawar High Court.

D. Para No. D needs no reply.




m E. Para E is incorrett, hence denied. Moreover long service
- of the appellant.rheans that the appellant means that

he has réndered“’ valuable. sé.rfyices to the respondents
udépartment withqut ahy complaint qnd even now again

ready to serve the respondents being a health and fit -

person.
F. Para F needs‘no'_f'eply.
" G.Para G needs no reply.

It is, therefore, humbly prdyed that .the appeal of the
appellaqt may kindly be allowed and the respondents may

BN

) _ kindly be directed to- constitute medical board for re-

examining the appellant being a healthy and. fit person.

Appellant
Through |
| ZAHANAT ULLAH,
& | -
MUHAMMAD ADEEL ILYAS
& :
MOHAMMAD JALAL,

Advocates, High Court Peshawar

Dated: 04/12/2017 .




