- (04.3.2016

quila

Pad

Counsel for the appellant and Mr. Muhammad

Jan, Government Pleader for the respondents present.

2. At the outset, the question of lack of jurisdiction
of this Tribunal was raised by the Government Pleader on

the ground that the issue involved in this appeal is that of

“upgradation” which does not fall in ambit of terms &

conditions of service of a civil servént which has been so
held by the Larger Bench of the august Supreme Coﬁrt of
Pakistan in its?recent latest judgment dated’ 17.2.2616 in
Civil Appeals No. 101 & 102-P/261 1, titled “Regional
Cominissioner income Tax, Northem Regiog, Islamabad

etc. Versus Syed Manawar Ali and others™.

3. It was not disputed on behalf of the appellant

that the issue involved is that of upgradatioh of the

~ appellants. With the assistance of the learned Government

Pleader, we would like to reproduce relevant portion from

_ the said judgmeht:-
S

“The aforesaid definition of the expression
“Upgradétion” clearly manifests that it cannot be
- construed as promotion, but can be granted through
a policy. In fact, this Court 1n the judgment titled as |
Ali Azhar Khan Baloch vs. Province of Sindh (2015
SCMR 456) and an unrepbrted jﬁdgment of this
Court passed- in the case of Chief Commissioner
Inland Revenue and another vs. Muhammad Afzal
Khan (Civil Appeal No. 992 of 2014) has held that
the issue relating to upgradation of civil‘ servants

can be decided by a High Court in exercise of its



constitutional jurisdiction and baf contained under
Article 212 (3) of the Constitution would not be
attracted. The policy of upgradation, notified by the
Govemmént, in no way, amends the terms and
conditions of service of the civil servant or the Civil
Servants Act and or the Rules framed there-under.
The Service Tribunals have no jurisdiction to
entertain any appeal involving the issue éf

upgradation, as it does not form part of the terms

and conditions of service of the civil servants. The .

question in hand has already been answered by the

aforesaid two judgments of this court.”

4. In the light of the foregoing brief discussion, this
Tribunal is of the view that since it lacks jurisdiction to

adjudicate upon this appeal, therefore, the same is

directed to be returned to the appellant, after retaining

its copy, for presentation before the competent/proper

forum, 1f so advised.

ANNOUNCED
04.03.201
MEMBER ' MEMBER
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Vide order-sheet dated 07.12.2015 in connected appeal No.

246/2012 this appeal is adjourned to

READER
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vide order sheet;fddted 27.9.2013, in connected appeal No.246/

2012 this appeal is.adjc;utned to 26.8.2014.
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Vide order sheet dated 27 9.2013 in connected appeal No 246/
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‘ Vlde order sheet dated 27 9 201 3in connected appeal No 246/ L
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Vide order sheet dated 27.9.2013 in connected appeal No 246/

this appeal is adjoumed to
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READER
Vide order sheet dated 27.9.2013 in connected appeal No.246/ -

this appeal is adjourned to

' READER

Vide order shed’t-ddied 27.9.2013 in connected appeal No.246/

this appeal is adjourned to
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Vide order sneet'-deted 27.9.2013 in connected appeal No.246/

this appeal is adjoﬁr’ned to
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* Vide order sheg"t;déted 19.9.2013 in connected appeal No.246/

this appeal is adjourned to
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07.05.2013 No one is present on behalf of the appellant. Mr.Khurshia®
Khan, SO with Muhammad Jan, GP for the respondents present.
Notices be issued to the appellant and his counsel. To come up

for rejoinder on 04.07.2013.

rd
4.7.2013 Counsel for the appellant and Mr.” MuHammad Jan, GP
with for the respondents b_resérif..' The Tribunal is incomplete, .

' therefore, -case to come up for the same on 27.9.2013.

R o g ¥ |
| M . | EADER *

A ,:- ﬁ: -
o . o .
- " 27.9.2013 Vide order sheet dated 27.9.2013 in connected appeal No. 223/2012,

g this appeal is adjourned to 48.11..2013.
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g len T Vide order sheet dated 27.9.2013 in connected appeal No. 223/2012,

‘." “ 'V-;:'i""; - .
f :&ﬁ. :!‘.' s this appeal is adjourned to ‘%7- {2- 1'% . )

Lo :
e

. F 4 '
B Vide order sheet dated 27.9.2013 in connected appeal No. 223/2012,
f:’}? ’,._ this appeal is adjourned to / 7- 2 -/ b

Vide order sheet dated 27.9.2013 in connected appeal No. 223/2012,

this appeal is adjourned to = U - (U . .
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49.2012. . . Clﬁerklt% counsel for the appejant and Mr. Sherafgan
9
Khattak, AAG fgrgthe respondents present. Mr. Mosam Khanm
i
also appeared gnd stated. that copy of appeal has not been
provided to them A copy provided to him by Moharrir of the -
court to- day Toi come up for written reply positively on
23.11.2012.g f{ ’ '
- MEMgt BER
27.11.2012 o Junior to couriéel;' for the appellant-end Mr Sherafgan |
" Khattak, AAG wstl’?Abbas Ali, S.0 for the respondent present
and requsted for further time. To come up for written reply on -
31.12.2012. % %; :
; 8'
H -‘? o i - '
. l: :‘; v :
. MEMBER,’ % ¢, ' BER
g,
. G 0%
2 j-: 9- .
) A % { .. .
118
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31.12.2012 Counsel for the appellant and AAG with Khursheed All .
' SO for the respondents present. Reply filed. Copy handed over |
- 1o ;counsel for the iellant To come up for rejoinder on
12.3,2013. x| \ |

i2.3.2013 _ Counsel for the appellant and AAG with Khursheed Ali 5.0

' for the respondent?:$ present None for the appellant present.
ANotrces be |ssued to appellant and his counsel. To come up for
re]omder on 7.5: 2013 5:’ g

R MEMBER °
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942012,

9.42012

762012

Counsd 101 lhc dppC”dl]l pr cscnl He contended thal the

lmml:ls ol upydatron g,lvcn to  other colleagues 01 the

. appellant. As’ p01 1996- SCMR-1185, the appellant is entitled to

the same trea;ment. He. further contended that Ihc ealllel
notification do not include the restriction of onc time and

presan: al .md were effective from the date off u)mplctmn ol 10

VOArS Service lmlu\mn ol (onc time and personal) and with -

Cimmediate efléet I_.\ZVC()IlllildlLIUl_\_' to the carbier notification,

Points raised need consideration. The appeal is admitted to
regular hearing, subject to all legal objections. The appellant'is

directed to deposit security and process fee within 10 days.

Thereafter, notices be issued to the respondents for submission

of written reply. on 7.6.2012.

for further proceedings.

4

AGP. with Mashal Khan Litigation Offlcer for the

ted for further time. To come

respondent present and reques

up for written rgply on 4.9.2012.

Mem! ember

" Counsel for the appellant and Mr. Arshad Alam,

e T
P HOSAN
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F ORM OF ORDER SHEET

- Cc‘n'u't‘of 4 / : - '} -
‘ - Case No. ih/ 3 CD/? ’ R .

S.No. | Date of order Order or other proceddmgs thh 31gnatu1e of Judge or Maglstrate _
| proceedings

1] 2 L -3 -
|1 2:0/2///9, T‘heappealoer M%ﬁmmad ﬁ‘?ﬂé
- : submltted today by Nr- A nrg/d ﬂ& Advocate -

may ‘be entered in the Institution Reglster and put, up to the

- Worthy Chairman for preliminary hearing.

g

REGISTRAR

a

_ 2 49\ 7 h(? _ ﬂ / z . Thiscase is cntmsted to Primary Bench for Prehmmary
- ‘ Heanngtobeputupthcreonﬁﬂ -~ ‘)"‘* /90/(9\







| ?wuhammacx /7)/#»5 fheum SET

il L M
] 4T
.. ,(
4 A ot
' BE
N : =
] ) "
i i
|

TN S

Service A‘ppeal No-‘-—i[‘u ------- of 2013~

Versus

| Before the Khyber pakhtoon khwa Service Tribunal Peshawar

| (Appellant)

~ Gov’t of K.P.K through secretary Education, Peshawar

At Mardan

...................................................................... (Respondent)
INDEX
S.No. | Description of documents Annexure |Page No.
I Copy of service appeal with 1 -3
affidavit :
2 | Copy of appointment order in BPS-| “A” U £
| 15 ' _ |
3 Copy of notification” dated | “B” 1- 8 o
@6/02/2007 | :
|4 Copy of notification  dated| “C” ?
26/01/2008 L N B
5 Copy of notification  dated “pm l" t 3_
25/05/2010 :
6 Copy of judgment dated 03/07/2009 | “E” b L - |
7 Copy of judgment dated 23/02/2010 | “F* RN,
8 Copy of  notification. dated| “G” ' 3y
03/11/2010
9 Copy of departmental appeal “H” PEEV
10 |Copy of notification dated| “I” > Y o
19/10/2009 o
11 Wakalat Nama
Appellant MW
Through:

~ Cel No. 0321988 2434

\\
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'MUL\“W"( A)/JLA fhow SET Gov WA Sbhmd/w / Disgt Swabc

‘That appellant was appointed as'a SET Teacher on

Before the Khyber pakhtoon khwa Service Tribunal Peshawar

Service Appeal No-f-g-i-u ------- of 2013

Saloona o |

(Appellant)

HeI.
V DEn ¥
€rsus . ey 8 2K
Gov’t of K.P.K through secretary Education, Peshawar @M=
..................................................................... (Respondent)

APPEAL U/S 4 OF THE SERVICE TRIBUNAL ACT, 1974

Sir,

The appellant humbly submits as under:-
: n_ - ?? -~ and

placed in BPS-16
(Copy of appointment order in BPS-15 is annexure “A”)

That respondent (Finance department Gov’t of K.P.K issued notification
dated 8#/86/207 for up-gradation of post.
(Copy. of notification dated 2¢/89/2007 is annexure “B”)

that respondent issued notification dated 26/01/2008
(Copy of notiﬁcation dated 26/01/2008 is annexure “C”

that vide notification dated 25/05/2010 appel ant’s post is upgraded to
BPS17.
(Copy of notification dated 25/05/2010 is annexure “D”).

That in consequence of said notification, appellant is allowed up-
gradation of posts with immediate effect instead of date of completion of
10 yours service vide notification dated 25/05/2010.

That appellant is equipped with the requisite qualification as envisaged in
the notification for up-gradation of posts.

That as per judgment dated 03/07/2009 of this Hon’able tribunal in
numerous appeals up-gradation has been granted w.e.f 01/10/2007.
(Copy ofjudgment is annexure “E.

That vnde Judgment dated 23/02/2010 this Hon’able court has accepted

identcial cases and implemented by the department..

(Copy of judgment dated -23/02/2010 is annexure “F”) and ‘
(notification dated 03/11/2010 as annexure “G”).

A
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11.

|
|
|
|
|
|
|
|
|
|

13,

S 14

| 15.
|
|
|

R

9. that there are no promotion prospects of abpellant i.e SET teacher

whereas 93% quota for grade-18 and 19 is allotted to subject specialist
and quota of set is only one percent and that too after 28/30 years and
91% et teachers stand retired in the same grade. Thus appellant is
discriminated and no regular promotion is granted to appellant.

That as per rules/ practice of departmént appellant is entitled for one
premature increment but the same has no been granted to appellant.

- That appellant filed departmental appéal but remained unresponded even

after lapse of 90 x days.
(copy of the departmental appeal as annexure “H and Notlf'catlon
dated 19/10/2009 is annexure “I”). -

That as per 4 tire formula for promotion 50 posts in 17 then 34 posts in

18 then 15 posts‘in-19 and one post in 20, which means deprivation of
promotion to appellant in reality/ practical sense i.e 1-15-34-50 formula.

That thus this up-gradation to BPS-17 is needed to be treated as regular
promotion for the purpose of BPS-18,19 , 20 and not treatment of the
same as selection grade for financial benefits only.

That as per policy appellant is entitled for the advance premature

. increment.

That non-grant of up gradation to PBS-17 w.e.f date of completion of 10
years services per judgment of seivice tribunal dated 03/07/2009 and

‘dated 23/02/2010 and non-deleting condition of one time and personal

only inspite of notification dated 19/10/2009, non-grant of advance
premature increment on promotion/ up-gradation and non-treating instant
up-gradation as regular promotion for BPS-18, 19,20 are lllegal against
law and facts on following grounds:-

GROUNDS:

Because earlier notification do not include the restriction of one time and
personal and were effective from date of completion of 10 years service
inclusion of (one time and personal) and with immediate eftect IS
contradictory to the earlier notification/ judgments.

Because up-gradation of posts is glven effect and not up-gradation of
civil servants.

Because principles of promissory estopple and locus poenitentiae are
applicable to the case of appellant with all force.

Because valuable rights has accrued to-appellant and the same cannot be
snatched.

Because neither the competent authority nor departmental promotion
committee can cross the parameters of notification issued by the Gov't -
and finance department.




H.

L o (0D

Because there is no need of even D.P.C as it is up-gradation.

Because premature advance increment is right of appellant which has
been withheld for no good reason.

Because instant up-gradation is in fact promotion to BPS-17 for all
practical purposes i.e promotion to BPS-18,19, and 20.

Because as per judgment of this Hon’able tribunal the benefit of giving
effect to up-gradation from 01/10/2007 i.e dated of notification cannot be
snatched from appellant as appellant is similarly placed to judgment
holders, reliance is placed on 1996 SCMR 1185, SCMR 2009 page-1

It is therefore, humbly p'réyed that order/notification dated
25/05/2010 may please be modified by treating same w.e.f dated of
completion of ten years service and omitting one time and personal

" from the same. Instant up-gradation/promotion may .please be

treated as regular promotion for the purpose of BPS-18,19 and 20.
Appellant be granted premature advance annual” increment on
promotion/ up-gradation. ‘

Any other relief deemed fit, which is not specifically asked for
may also be graciously granted. '

Dated: 20/08/201% | M 54;}/-('{,0

Appellant

Through:
Amjad\ date

# Suprem rof Pakistan
At Mardan

'AFFIDAVIE

I, do hereby solemnly affirm and declare on oath that the contents of
appeal are true and correct to the best of my knowledge and belief and
nothing has been concealed from this Hon’able tribunal. M ’

Deponent
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! T° :
| . : [THe Secrctary.to,Govt. of NWFR. 0. 7 Lot
, oo ’ 'chools,&:Li;cracy Dcpan_’tmem-' ' Co-
Subject: . UP- VARIQU Foti foag
L ACHERS/CAREER STRU("T URE IN SCHOQOLS
Lo s S, qRACY DEPARTNH:N"' GOVBRN'N[ENT QOF N, WE. J
| "’,_ RN . ; : - . lu,‘~ f ¢ '
‘ -l",am du-cc(cd to rcfer to )-uur lcner No. SO(G)S&UI-MIZOO‘J':,_ ‘

Dl 10-2007 on the subject notcd above nncl to inform that ;hc ‘Chief Mimster NW
been pfeascd to | up- gradc various posts ot‘ teacheu in Schools & L:teracy Dep
T NW, FPJ as per details’ givon bolow in respect of those lncumbonls who acqulu or

s qualification ahd cxpcncncc mcmloned ngalnn -.uch with umncdmtc et’toot.

i‘-
S T Desiguatian/Existing Pay Scale Qunliﬁu\lion
1.7 { Primary. Schobl Teacher (PST), . I F.AJF, Se. at Toast 2“‘ Dwmon with
- | BPS-07 e . PTC/Diplosiia in Education: _*
o 2. | PST with reqyjisite experience. Onthgbasis of 10 years- 1.
:? L renamed s Head Tenchar{l-lcad cnv:cdcxpancncc as Primary School-
i d e Mistress.of Prmary School BPS-97- | Teichur in BPS-09 - .4 :
%1{ 3 VC.T- BPS-09 | .. ¢ i | B.A/B;Sc, at fenst 2% Division.wi T
4 S FER MR E 1 .Dlplyma mEdm.auon/CT - e
I . i . ASEEN |,. B
4. |AWVCT (Techmicalyindustrial - | B.A/BiSC. at loast 2™ Division wuh
’ Am/Homc I‘conomws BPS-09 : Dlploma in Education/ Cestificate ~
: ' | fromi Directorate of Curriculum &
Teachots Education NWEP -
Abbottabad In Agro. Tech/
) I y Tndustrial Arts/Home Economies
5. | D.MOPS-09] - T | DLAUDLSe atleast 2™ Diviklon with,
- : I’Jruwlng Maator Courge, ¢
16, |PETBPS-09 |- R A)n bc. at loast 2 -,m waon with. |13
' L Ll gopE ' I
i 17, 1 QuriQana BP ~-07 S| Hafiz-e-Qurun with SSC atleast 2"‘ 12
‘ S - - | Division aind Sanad in Qir'at ) '
\; 8, | SSTs/SST Toch: IAgn, wuh & [ MAM.Sc, atleast 27 Division with |1
iR ﬁ! . | requisive oxperjence renamed as § - | B.Ed, /M.Ed, MA Edu, or equnvulom 0
i Sy, SST/Sr. S8 Techi/Sr, SST - uallticmon ; ‘
; Agri: BPS-16 P :
* .I'9 " | DPE BPS-16 : " WM.5c, at lcast 2" Division in (HPE) 117
110, Libraciun BPb 6 - . . | Masterdegreein ubrary Science at . 1
i \ R l lz.a\t 2“’ D\w '
c2 "thc PromouonlDu pct Re cmumenr agamst the upgraded Iposts .hall

asper laid-down pfoceduce and in ascordance with the Service Rulos to be ftamed
o the relevant piovisions of the: NWEP Civil Scrvmls (Apponmmcm. Prom
Transfer) Rules-1989: read wnh *he NWM’ Cxwl Servants Act, 1973 in thc lng

.

B e
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be - Dated Pu..haw.u. the ”6"' January, 2008

o .

L o

::;. . . N o . > . . ) B . ..o .t oy
o xllriio FD/QOJI‘P»ML '7007 T 's'upuc <Sion of (hl D:.pummnt s lcttcr \‘o.SO(FR)lO-
.'." 31 WAL e - "
i 322(3)/0001;.d;1 o 0] lQ-"OO? and-is pursuance ot the ducxsxons of the mt.ctmg held . :
:.’{“, ..\mdcr‘ th(. Chmrmnnshlp of Sccu.tury Lalablwhmtn& 0n 2-1-2008, ‘hc Compctcnt S ’ PR
;."Authomy 1% .)lcu:.cd to aliow upgradalmn for the. m-.u:n.,.‘ms of* ~thc lpo sts ‘a5 pcr dctmls ST o
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b : . A i oLt
’ LG wT) Vi wnth _ requisite ' B | (one time only)- ot i c)
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, i || Teacher/Head Mistress  of | L. A SEHENH
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S R T(BP' 09) : BA/BSc and: mu(r.uncd BIS-15 1 b
o K ‘ “ teuchers . .. |_{onc time only) el w o L
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CATION

NOTIFI
|

NO.SO(PE

ELEMENTARY

GOVERNMENT OF KHYEBER PAKHTUNKHV.VA'.'

& SECONDARY EDUCATION" o
DEPARTMENT . ' S
Dated Peshawar 25-05-2010

.

to BS-17 (Personal) to the following 101
SEIF (Tech) with immediate effect sub
downgraded from BS-17to BS-16 as a
| 1013 MALE SET (GEN)

12:6/E8 SED/DPCMTG/UPGRADATION/0: The Co
onl the recommendation of the Departmental
coTsuitation with Finance department is

mpetent Authéljity. '

Promotion- C'bmmittee and in

pleased to allow up gradélion from;BS;1G
3 Male SETs , 347 Female SETS and 1 Male

ject lo the condition that the post of SET shalibé_
nd when vacated by the incumbents; '

JN N
N A Il b
;
3

l
B
o | ' Seniority Ap‘?:;t:t:;m S AR C
| S:No 1 ist No, Name of Officer as l-;tégrular | P "."SP."‘.’?’*‘C? ofp 0’5‘.“"39
|1 1286(A) | Nazir ud din (12686 | SET GHSS Shamozai Swat .-
l 2. 1756 | Mohammad Khalid 09-10-89 | SET GHS Kholian bala Haripur —~ *
N3, 1964(A) | Muhammad Naeem Shah- 1 - 7.4.98 SET GHS Naryab Hango ,
} 4, 2274 A | Syed Jamil Ahmad Shah | - 11-1-91 | SET GHS Ghora Bazran A Abad
i |5, 2330-b_ | Muhammad Zaman 27-07-91 SEY GHS Khragi FR-Tank -
6. 2337(B) | Malik Jan - 11.8.91 | SET GHS Dara Adam khel FR Kohat .
7 2510 | Munennas e T b3 SETGHSS Jamrad T
| 8. | 233727 | anmad kian . T " 29.0403 é&’o@ié’éaia_a?uua@my"m
9. 1 233730) | Ghutam bk T T Seaen 'SET GHS Ashkar Kol SWA T
10| 2337(86) | Taj Mohammad khan T e ma T SET GHSS Kot Najeab ullah Haripar: — L
1, 2628 .| Muharamad Farooq Khan 10-11-94 | ADO (AEO) Fata Co
12, 2708(10} | Fuqir Mohaimnmad © 21-05-95 . | SET GHSS Tarnaab Charsadda .
13. 2717 Mr. Fazli Khaliq 23-5-95 | SET GHS Mullazai Tank
14, 3489-3 .Akbar Ali ) 10-02-96 | SET GHS Hisara Bara Khyber Agency
15 | 3489-b | Kamil Khan e 10-02-96 | SET GHS Sani khel, FiR Kohat -..."- &
6. 3530 . Mulazim Hussain 25-3-96 GHS No.2 Paharpur DIK
/4 17. 3714 | Mr.Rafiq ul Ahmad . 25.3-96 - | SET GCMS Chitral SE b s
18. | 4025(1) | Noorullah Jan 6-5-96° | SET GHS Shagai; Khyber - i .
19. | 4025(19) | Sultan Faroog 8-3-80 | SET GEC MIrAliNWA, .- v
20. | 4025(20) | Saad Ullah Khan 18-11-97 | SET GMS Palangzai NWA = - .. ,
| 21.. 4027 Mr. Zia Ahmed 15-1-98 SET GHS Dheri khattak khel NSR..;w.
| —|| 22. | .4030. | Mr. Abdullah ) 15-1-88 | GHS Balakara Swabl * L&
| 23. | 4032 | Mr Mascodur Rehman 15-1-98 | BETGHS Kanigoram SWA z
24. 4033 | Mr. Mazhar Munir 15-1-98 | GHSS No.4 DIKhan BRI |
25. | 4034 | Mr.Mutahirshah 15:1:98 | SET GHS Tor Lanal Swabl v~ .1~ |
26, 4036 | Mr.Munawwar Hussain *15-1.98 . | SET'GHSS Abu khel Lakki ° &
27. | 4039 | Mr. Shamsur Rehman - 15-1-98 | SET GHS No.3 Kohal | EER e
8. | 4042 | Mir. Guizar Khan 151-9 | SET GHS Mall Khel Bala Nowshera | | . ...\, /"
20, | 043 | A, Jehangi Knan 15-1:98 . | SETGHS No 1 Charsadda




4 c Tean U T Gy | NiZaRat AR, 127,99, - | SET GHS Tarw Jabba Nef
| Y 4151 - Labi S Chommad shah, 12.7.99, | SET GCHS, Konat . T '
1. i 235, 5152 Mr, ALaul Wadood, '12.7.99. .SET. GHS Guidara'Matarons ’
7 €3, 5153 | b4r, Sacedul Hag,bl. ... 12,789, | SET GHS Turangam Charsidius
.‘5‘5 637, : * 5154 + Mr, Mohammad Amjad, 1???.9...._ S_CT CHS Khlv:n;n fl.“i‘w:.l'. Chygnwets -
(X3 838, 5155 Mr, Zahld Husaaln Khan, 27,90, - | SET GIHY No.2 Latkhela Ml tuse
pm 039. |. 5156 | Mr, Hussain Ahmag, - 32_7_99, | SEY GHS Suni Absd CHG. " :
ul . [ 040, -] 5157} M Noor Walin i - | T927.00, SET GMIS Mansnan Nwi +.
‘" , 841, | 75450 - MrRaninyihan, < 307,90, ¢ | SET GG Janohken EH et
H 842, } 5160, |Mr, Mghammad Hanif,.= | . *12,7.99- " | SET GCMHS Uppet Dir ... '
Y 6161 | far, N;m.\zcb Khan,~ 12700 SET GRS Osarai Oir uppar )
5 844. ' 5162 | Mr, HabidulHag,. i v 7| :.92.7.99. - | SET GHS Ohera Kal B.Ag ..
‘f{"‘ 845. 2] 15164 * | Mr, Mohammad Sadiqi- '~ |- -12.7.89. : | SET G¥S Haji abad Oir ng:?r.. ,
gﬁ : - 846.- | 175365, | Mr, Habib-ur-Rehman, v | . 12.7.99. :.| SET GHS Teri karak: i v
g‘g . | 847, [ 5168 | Mr, Monammad Saced, . 12.7.09. - | SETGCHS Kohot.r.v ; _ ] -
:,i‘; 048.°{ 75167 | Mr, Homaish khan, [it-y ¢ | v .- 12,7.99, SET GHS No.3 Yor Hussain Swar:
ﬁéi. (849)’ -!:'.51ea=: M, Qalsar-Aliz.ih vi. 225 ag:7:08 % | BET-GHS SWOBIFF T T e
L -850, | *.5169 . | Mr, Umar Hayat, .o, 12.7.99, . | SET GHSS Pir pol NSR
2 251. 5170 Mr, Ali shaid khan, 0 12.7.99. | SET GHS Machi Mardan_ "
bz |~ 5171 | M SacodulahJany | 27,09, | SET.GHS Kot Uajoui Agancy .
' 853 1 -5173 | Mr, Shaheed Rehmon <. [ . 42.7.99. SET GHS Taeki khel y‘u(al'.-,,-i..; ".'
854, |.. 5174 | N, Htikhar Ahmad g 12.7.99, | BEVGHS Ocloy maia Kotake.
855. | ' 5176 - | Mr, Nisar Ahmadey g,.. 127,99, * 5| SET GHE No,3 Fesnawar Canii'-
956. {.'5177. | Mr, Abdul Samad;. ;- t.42,7.99. - | SET.GHS No. % Jamirud, Khy Ag»
857. | 15178 -1 Mr, Ubaidullah . %  12.7.99. SET .GHS Jabbar Konat™ ..~
.| 858, ] :5179"~.|. Muhammad Fayaz Shah 112.7.99. SET GHS Rasnaka:-ng_
859, |- i5180 ~ | MryNasibullah' “emio - 12.7.99. SET GHS Hakimy 8hart Bannu
B6O0, |-.*5185.% | MrFazli Akbar, i, s i) 3 42.7.99" SET GHS Al Eaig NSR: -y v | !
.7 |€881).1 4. 5186% 1. | M Alzal Khent.oie 5 T 92.7.09.. SET.GHS "Manirl baia- swania : /
.| oe2 | iste7. | Mr HazratUmars, v, |+ 12.7.99. | SET GHS Kelob ghar Mardan
17863, | 51885, | Mr, Eazal Sher iU v (7] 12.7.99. | SET GHS Shara ghune Swasi ™" " M
“I ega, 51897+ Mr, RasoolurRehman, <, .| .; 42.7.99, - | SET GHS Soar dag karak_. , ¢ - ,
'{_tes. 151905 | ME Inayalalloh T vayy i3] 1, 12.7.09, - | OET GRE Kachmah ket B TRRsn 7" ™
) 366.| 151935 ¢ e, Tariq Khan -~ joint| 7y 92.7.99, » .SET GHE Beri bagh Pesh N e ‘
867. | 45194 ¢ | M Asm Shah. vy e | - 12.7.99. SET GHS Nedcha payan P?sn""'"" B
6B, .| - :5196.. - | Mr, tAuhammad AKhtar . 12.7.90. SET GHE Ghondi haia harak .~ =77 L
" ; 160, .5197: . | Mr, Ditavzar Shaht ., - 12.7.90. CETCHE AL ki 1’o.t~ll‘lwa!‘_" .
e 870, | G198~ | FAT, Yousal Zaman, 42.7.00. SET GHS Jankia Uannu -
‘11 : o71. | 52001 Mr, Nasim Khan: &, 7.99. | SETGMS Remal ol NWA ;
AN --16202 11, | Mr, Moqgeol Ahmad, . 12, 7c,g_- SETGINE Riwae s Kadi .,\\!.-I ;
‘5:” o 4 |'016203 1 | Mr, tohammad Hanil, ™.~ "} T42.7.00, | SETEHES Waron Manschrs . z
At ' 874. | .~5204 . | Mr, Noor Jehan, « ;.. . 42,799, SET GHS Uangi giz karak.~ + . i
}l ' S nCers. | L5208+, Mr, DakhtBaidar, .y - | “42.7.99, | SET GHSS Barikot Swat - o
i S son i amwhamsw% RY|Fie2. 900 | SET.OHS No.1 Saloom Whan Swabiinrlg
{7 877.-| 5208 1 | Mr, Noer Mohammad, 12.7.99, SET GHG htang Salirzal B.Ageney -
878. 1" 152007 | Mr, Fazll Manon, . .. | ~12.7.99, SET GRS Uandagl Gajour B
279,07 - 5210 | Mr, Shaukat Ali k. oLt 92.7.00, [ SET GHS No.2 Manigram Swa! h
“a'uo,.s i 52911l Me, Talul 1sam,” i sk 42.7.00., | SET GHS Gujara: Mordan- .
801. -1 . -.5212°-* 1. Mr, 5aid Ghaloor »hah.- . ,2_7_99, SET GHE Lund i ...ar'.:fn'.:?ﬁ?i”
e A I TR o H KN
802, | ,":;31'»3;;"' :'Mr Nazir Mohammad , v 12 7.99. | SET G PHS Tainar gaca Oir Ry
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172

Azra ‘(asmin

28

- e ————

12,7.99

SET GGMS Puahtarnkhar Pay.m Pesh

1732

Riyasal

12.7.99

SET GGHS,Panr Swatf ‘\

1733

Humaira Naz

12.7.99

SET GGMS, Zoormandu hero shah
Malakand

17

Ghazala Shabnam

7.99

SET GGHS,Lund khwas Mardan

1735

Ruqia

12.7.99

SET GGHS, Tour dher Swabi

1737

Sajida Nuzhal

12.7.99

SET GGHS Mingo.a Swals

1738

NiZakat Ambar

12.7.99

SET ADO Swal &

1740

Falak Naz

12.7.99

SET GGHSS, Shahbaz Ghau Mardan

1741

Salma Begum

127.99

SET GGHS Shaheen Camp Peshawar

1742

Nighat Scema,

12.7.99

SET GHS Fata Dareclorate

1743

Hayat Begum

12.7.99

SET GGHSS, Odngram swat

1744

Naila Perveen

12.7.99

SET GGHSS, Malta Swat §z

1745

Shakila Naz

13.7.99

SET GGHSS Skhakot Malakand

1746

Almas Begum,

12.7.89

SET-GGHS, Charbagh Sw’at

1748

Naila Perveen

12.7.99

SET GGHS, Bara Durash §§het Swat

1749

Razia Taj

12.7.99

SET GGHSS, Halhlan Mardan

1751

Yasmin Bibj

7.99

SET GGHS Miana Malakand

1753

Nasim Akhtar,

12.7.99

SET GGMS Surok Toor Chappar Fala

1794

Samina Yousaf,

12.7.99

SET GGHS, Suban Khawaf Moh; Agy

1755

Gul Pari >

12.7.99

SET GGMS,Wali Khel, Fata

1757

Nabila Naz

12.7.99

SET GGHSS Karigar ghariiikh.Agcy

1758

Lubna Begum

12.7.99

SET GGMS Haryana Bala Pesh,

1760

Syeda Rozina Kauser

12,7.99

SET GGHS Landi Arbab. Pesh

1765

Amina Wazeer

12.2.99

SLT GGMS, Janwu shahi Kncl £R Kehat

1767

Khalida" Jan,

12.7.99

SET AAEQ,Mohd Agency: g

1772

Wahida Khan

12.7.99

SET AAEO, Khyber Jamrud. G

1774

Zahida Bibi

12.7.99

SET GGMS,Kehi bahara FR DIK

1776

Anila Zatieer

12.7.99

SET GGMS SRD M.Agcy., 5%

1780

Noor Rabia

12,799

SET GGHS,Subhan Khwargﬂoh Agy

1781

Fathal Aunic

12,799

SET GGMS,Boz Mohd kor M.Agy

1782(A)

Nosheena Aziz

12.7.99

SET GGHSS Chamkam Pesh

1782(B)

Nur Jabeen

12.7.99

SET GGMS Sragala Kurgam
Agency FATA

1 MALE SET (TECEH)

fe

¢

) B

S.No

Sonlority
List No.

Namo of Officer

Date of
Appointinent »s

Regular SET

Y

Presont Plncc of Postlng

1506

Mumitaz Khan

17-12-02

SET (TECH)-GHS l.nl’unlmr Karak

L.ll(&ol., of even no. &

d(‘teo

Copy is forwarded to:-

K
2)
3)

4)
9)

. .Secretary to Govt of Khyber Pakhtunkhwa Es‘abl:shment Department

Peshawar.

Special Secretary (Regulat;on), Estabhshment Department Govt o

PAKHTUNKHWA
'  ELEMENTARY & SECONDAR
' EDUCATION DEPARTMENT

Khyber Pakhtunkhwa Peshawar.

Secretary to Govt. of Khyber Pakhlunkhwa Fmance Department

Peshawar.

Secretary to Chief Mlnlster Khyber Pakhtunkhwa

PSto Chnef Secretary Khyber Pakhtunkhwa.

i

SR AF AN

o

AT LY




‘h/ R

: X

7)

8)
9)

10)

11)
12)

13)
14)

————

2.

All Directors in Elementary & Secondary Education Departmc.m Khybcr C

Pakhtunkhwa,

Exccutive District Offlcers Elementary & Secondary L’ducatuon
concerned,

The Accounlant General Khyber Pakhtunkhwa, . -
All District Accounts Officers /Agency Accounts Officers concerned
PS to Minister for Elementary & Secondafy Department Khyber

- Pakhtunkhwa,

PS to Secretary / Special ¢ ecretary/ Add:lzonal Secretary E&S qu
Deptt Govt of Khyber Pakhtunkhwa., .

PA to Depuly Secrelary (Admn) Elementary. & Secondary l‘.'cln
Deparliment Gowt of Khyber Pakhtunkhwa

Officers’ concerned

Master file

(ARI JAMIL)
SECTIONOFFICER (PRIMARY)
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_BEFORE THE NWEP: SERVICE TRIBUNAL, PESHAWAR.

" Appeal No; 266 of 2009 -
~ Date of Institution.” ...~ 18.02.2009
* Date, of Decnsron " S 03 07.2009

. Haroonur l\a shid E;/O Ghulam Salwai near, Bllal Masjid‘Mohaliah Ram Bagh’l”fardan'-‘..' '
(SEF Govemment Cenitial Model: Hngh School Bank Road, Mardan) - (Appellant)

- VERSUS‘ :

1. The Secretary Elementary & Secondary Educatron Department Government :
.- of NWFP, Peshawar. - ..~

C2 The (.href Secretary, Governn}ent of NWFP Peshawar. - (Respondents)
‘ S AR o :

APPEAL UNDER SECTION 4 OF'THE NWFP SERVICE TRIBUNAL ACT, 1974,
. TO'THE -ERFECT THAT NOTIFICATION NO. SO(PE)2-6/E&S/UPGRADATION/ .
» - SET: DATED 27.9.2008 TO "THE “EXTENT _OF _ALLOWING ONE TIME . -
. . = UPGRADATION FROM B-16 - :TO-BPS-17 TQO THE SETS INCL UDING.

. APPELLANT WITH IMMEDIATE fFFECT 1E: 2792008 INSTEAD OF |
01,10, 7007 ' :

R MR.{ADAM KKHAN, o o .
i . N . .AdVOCElte; o o . \ FOl' appeljal‘lt.‘ B . ¢

* MR.-JAMAL ABDUL NASIR, o ,
Addl. Government Pleader, L For respdndents.

MR. JUSTICE (R) SALIM KHAN, . %-.. .. CHAIRMAN
MR. ABDULJALILKHAN, . . - . ‘.. . ' MEMBER..

’ R P st . Band Ad,\'“w i
JUDGMENT T - SUPRhME COURT

) - JUSTICE (R) SALIM KHAN CHAIRMAN - The Iegalrrssues in Service e
o ¢ Appeals Nos 266 to 282 of 2009 (17 casesl fin, Service Appeals NOS. 213 to 219
’ and 429 to 431 of 2009 (10 cases) as wtll gs in Servace Appeal No. 200 of 2009,
are .,lmllar and need dlscussmn and dlsposal at the same time. The Iearned .
- ‘counsel fo; the appellants in the fi rst set of 17 cases the learned counsel for the
| appellants in secohd set of - 10 cases and tt\e specral attorney of the appellant in
: 'sungle case ‘No. 200 of 2009 -and the A G p e<pla1ned the cases . |

~
~

2. . ' Haroon Rashrd appeilant conlended that he was SET BPS-16. The

Finance Department issued the’ Notrt‘ catlon No. FD/SO('-R)10 22(8)/2005 dated-
' (’& 26.1.2008, vide which upgradation of vai rious posts of teachers in the l:ducatlonb
Department was ordered. It included the incumbents of posts of S.E.T with atleast
10'years service, subject to the recommieridations of thé Departmental Promotion
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Committee. Vlde order dated 27 9. 2008 upgradatxon was allowed to the appellant
- witlr immediate effect lnstead of 1 10 2007 I'he cases’ of the other appellants an

almost the same, though the cases in the sec0nd set "also contamed th

' contentlon that. |mposrtlon of: restrlctlon of one time and personal wa.g lllegal_
agalnst law and facts The appellant of Servzce Appeal No 200 of- 2009 contended_ . .
' that she was posted -ds SET (BPS 17) but grant of upgradatlon was delayed uptor

R

27 9 2008 and. it was granted to her with lmmedlate effect :nsl:ead of the due, g

‘date

W N ..
L3 "
I i

30 | The respondents contested the appeal They submrtted that the
.grant of upgradatlon ‘was for one tlme only with atleast 10 years: serwce, and the -

" ‘condition of processmg the cases through the Departmental Promotlon Cclmmlttee -

. was part and parcel of the notlﬁcatlon vade Wthh the appellants clauned the o

facnllty
a4 We heard the argurnents and .peruse;d the recor_d as. afo'renlerltioned.
5. - ..A The notll’ catlon dated 26 1. )008 c’learly shows that the FAUthOl‘ItY'

- was’ pleased to allow upgradatron for the rncumbents of the posts w.e.f.
- 01.10.2007. Vlde order dated 2792008 certam persons were granted

upgradatlon but with |mmed|ate el"fect and sub;ect to the condltlon that these

' upgradatlons were. personal and the posts shali be degraded from BPS-17 to BPS-‘_',V
\ 16 when these are vacated by the present i umbents

, It was the prerogatlve of the uovernment to grant upgraddtlon for
one tlme only, though to all civil sewants of the Educatlon Department who had ..

“the requnsnte qualification on the date of issue of the above mentloned nouf catlon- ‘

. dated 26. 1. 2008 It was also the pre'ogaluve of the Provmcxal Goverr.ment to

withdraw the sald Order on the sarne date for the purposes of all those persons o "

--.who ‘were | not quallﬁed for upgradatnon ‘of their posts on 2612008 The

-Government had the power to: declare that the posts shall stand upgraded for the N | L '
'purposes of thelr mcumbents only, and not perpetually i

-_ 7. '. The above mentloned notlﬂcabon had c|early declared that the _
| upgradatnon would be effected from 01. 1G. 2007 The. Departmental Promotlon o :'
Commlttee had to take tlme :n process:ng the cases of lncumbents of the posts in. . -

order to check whether they had the’ requ. red length of servuce and they were
otherwise cluglble for upgradatlon_.through tl;l)ll’ service record,ﬁ But |_t _dld not mean
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om that the Denart;nental Promotion Commlttee could change the contents of th

notification ltself specxally Wlth respeu to its effectlveness It is not the| JOb of the '.
" Departmental Pronriotion Comrmttee to fix the date of ptomotlon/upgradatlon '

. . prospectively, when the not;ﬂcatnon had declared the date of effectlveness from a
prevxous certam date, or when 3 vacancy was’ avallable for 3 certaln cml servant- :
:frorn a prev1ous date It was the authonty of the Apposntmg Authonty to antedate L
" the upgradatlon @s, as the case may be to Lhe respectlve date mentloned Ipy the:.' |
notlﬁcatlon or avallablllty of the vacancy That date is 01 10. 2007 in the p(esent |

:cases Wthh could not be changed by the D. PC or, even, by the Appo:ntlng,' -
Authorlty 3 C ' ' |

. | 8{ . : In the llght of the above we accept all the above mentloned appeals -
to the extent that the upgradatzon of thenr respectuve posts and their appomtment . |
'A‘to ‘those - posts shall be declared erfectlve from. 01. 10 2007 though such.
, upgradation and- ‘posting - -shall be one time only and shall be personal to the

'. .appellants, ;nd thelr sumllarly placed colleagues as. per the contents of the'-'

| ;ANNOUNCEQ._ |
© 03.7.2009
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. | Before the N.W. F P Serwce Trlbunal
| s No__L! of 2010.

A Hukum Khan SET, ‘GHS Dagal, Swabi - o ......

oL . Versus , : N?*'F“.‘W B
. .‘ . ' o o Barwico WM

,,.1,1 Lu-—ol ’..'lvu'

i1, Govt.of NWFP through Secretary Education, Peshawar /D -
Lo 2. Chlef Secretary, Govt of NWFP Peshawar 4 . 2;.4.1).4 k=] "
T ( Respondents) '
l APPEAL U/S 4 OF THE SERVICE TRIBUNAL ACT, 19745 .
1 i " . ’ : '
. | Sll’, . ,
i
L The appellant humbly subm:ts as under. - T
‘ , ~ L1 ) That appellant was apponnted as a SET Teacher on. 23/$ / 7: and L
| placed in BPS-16." ) . L
i ' B . (Copy of appomtment order in BPS—15 is annexure “A’L) ‘
; 2. That respondent (Flnance Department Govt. of NWFP) lssued
_potification dated 26/01/2007 for up- g"adatuon of post '
(Copy of Notaf‘catlon dated 01/10/2007 is annexure “B’ﬂ )
. -3, ' That respondent lSSUEd NOtlﬁCElthl’l dated 26/01/2008 o
: o (Copv of Not;f’cat:on d'tted 26/01/2008 is annexure. “C") o
E © 4, | That vade Notlﬁcatnon ‘ dated 21/04/2008 appellant’s post Is -
‘ ' upgraded t.o ‘BPS- 17 but w1th addltlon of one time only..
i, . (Copyof Notification dated 21/04/2008 |s annexure “D")
‘3 AN That in- consequence of | said Notlﬁcatlon, appellant is allowed
: S "up-gradation of posts with- immediate effect instead of 01/10/2007
L fen et vide notification dated 27/09/2008 o . .
| B ,“%g/w
E o That” appellant is . equnpped w;th the requnsute qualtl‘“ catlon as
i T o ‘ envusaged in the Notnﬂcatlon for up~gradatxon of posts. R
y 7. Thatas per judgment, dated 03/07/2009 of this Hon'able Triburial in
’1 o - numerous appeals up gradatlon has been . granted w e.f
|
R

+ surmens &5
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‘Order or other Proceedings with Signature of Judfeor -~ .1 3

!/,x'r_’ /Tor proclccdmgs

No of Order | Date of Order :
or proceeding | Magistraté and that of partics or counsel where nécessary. %,1
2 o | 5 N
04 |23.022010.

stage, yct\

o Appcllan't wifh counsél prcscnt nhd licm’ﬂ

i

m thc lxght of dcclslon of thls 'I'nbupal datcd

vs-hwrclury blcnu,ulun y & SL'.ondury L‘duca(ion
. ’ Dcpuruuuu Govcmmun o(‘ NWFELP, Pcshnwnr ,and nnolhcr,
and in view of consislent view o(‘ the: nugust Suprcmc Court. .
i of Pukia.lmx as rcﬂccu.d i lhc cuse rcporlcd as 2005 SCMR e
. 499 (Suprcme Court of Palustan) apd other rcported cases, it].
; by
i ! is proposcd go dxsposc of tlus appcal as wcll as similar nature
| I "\ appeals, listed below, vide this single order:-
| ki R . R . ) '
i, S.No. AppealNo, Name of appellant
i 1. - 4272010: - " Muhammad Irshad’
¥ 2. ¢ 4372010 - Abdul Waheed v
L 3. "44/2010 Muhammad Farid
it 4, : 4512010 Muhammad Saced
1 5. - 46/2010 " Muhammad Saleem
6. © -4722010- - Muhammad Tanvir
; . 482010 ..  Khalid Mehmood -
..49/2010 - Muhammad Riaz -
Y. 5072010 © Syed Amjad Ali Shnh o
. . 512000 0 'vGulabShahv
‘_ ~ 52/2010 - " Rahimullahv
: .0 .- 5372010 . SaidZada .~ .
: .. 54/2010 ‘Muhammad Saeed ~~
. 5572010 . Bakht Sher Hussain ~”
; - 5672010 . " Mujahid Hussain
; 57/2010 : _Abdur Rashid
- - 582010 - . Attaullah »
i ' 5912010 Amir Rehman /-
. [ 60/2010 : Saleh Muhammad /
{ . . - 6172010 . .. Muhammad Tahir
i .62/2010 JoharAli v -
e .6372010 - - Wahitab Gul ~/
L 64/2010 ‘Baklit Nawab v/
' 6512010 Qabil Shah "/
i , - 662010 - Wahced-uz-Zaman -
o 6712010 Muhammad Usman
e .. 682010 " Muharimad Hanif
- . . 692010 " Muhammad Sarfraz
. - 7012010 Nacerul Hassan - R
1 o« L
1-’.‘ -
! . :

Though l.he appcal was argucd at the prehmmary' AR

372009 in Appcnl No. 26612009 titled ‘Haroon-ur-Ruhid- -

- . 1. N
Cmiand ettt K

SR i+ ot e o R
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w30 00 BashirAbmad . o | en o}
o S : o |3L0 0722000 -~ Muhammad Naeem ' o
T , © %20 2000 waliDad. - -

e o (B 742010 - MuhammadNazlr
/ AR R .7 3% TSR0 Javed Iqbal
o : : : o © 35 760100 °  Rustam Khan
1360 7772010 - Muhammad Javed
37. - 782010 - - Nisar Ahmad Lodhi ’
| ‘ 38 792010° "¢ Ali Mullali Hiran &
ol e (39 800100 . AbdurRuuf ot *
T R 40. - 812010 Dohrnmund N
= o I oL | 822010 Y FegliRaziq ’
. |42, 832010 - MuhammadZubaxr
S L4300 842010, ... Abdul Waheed"
RPN 4. 8572010 ‘.f_ Noor—ul-Jmle . ‘ ,
-0 |45, 8612010 7. Muhammad Nisar (. . ¢ - SRS
o o |46 - 8772010° - .- . ShamsurRiaz v - . . - S
SRR c. 470 88220100 - Muhammad Parvez T :
. SRR 48.  89/2010°- * " ' Zahoor Akhtar -
o ) . . o 149, - 9002010..  ShahJehan v~ - . ' . e
o L o oS0 9122000 - Muhammad Karim .~ * . oy
oo R N . . Sl 9272000 ' Abdullah v . - - .
N P | 52 932010 MaJIdGhufran
/ ‘ I . <I'he appella.nt who was appomtcdasSET in BPS-lq b
i g :15 scckmg upgradation to BPS- 17 wcf 01.10. 2007 m t.he L ‘;
:. ’ - hght ofNouf'cauon dated 26. 01 2008, mstead of umredauon \ |
i /|
. ' wnh xmmcdmrc cffccl vndc Nouﬁcauon dated 2792008 ’I‘ho )
’ ' , n])pclhmt has furihu’ nasallcd (hc mlpugnc(l Nouﬂcuuond«bdﬁ
;E 27.9 2008 on 1lu.. btound of one time upgrndnuon and lhnt, .
-t; . too, pcrsonal to the nppcllnnt The uppclinnt hns furthcr-
';; { o pmycd for ono udvmu.c iuucmcm o m.couut of upgmdatlon-~ ‘
and treaung the upgradanon as regular promotxon for: thef_ w
: ‘ ‘purposc of further promonon to BPS-IS 19 and 20
11 A . ) . So far upgradauon wuh effect t’rom 01 10 2007 m '
b o
f;i the hg,ht of Non.ﬁcatzon dated’ 26 1 2008 is concemed the’
3 o \
t ol matter stands resolved through the above referred decision of .
. jmc Tnbunal da;ed 37,2009 in Appel. No 266/2009
) , _— | ’whcrcby, sumlar naturc appcals were dlSpOSCd of w:th the
' followmgorder- ,’ - - , .' E
' “In the ltght of lhc abovc, we acccpt nll t.hc ‘
above mcnnoned appeals to the extent that the S O
I8 - L. - = R b~
Coue o
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. rcp:oduccd ordcr of the Tnbunal that the lssucs ol' onc umﬂ

. 1ssucd a.ftcr the abovc referred dccxsmn, showmg ‘the

—— / . -

+| press. tlns 1ssue in view of the prevaxlmg lcgal posmon

upgradatmon of their rcspccuvc posis and 'their .
© appointment 10 those posts shall  be dcclar;d,'. '
_ effective from 01.10.2007, though such upgradatxon
and' posting shall be one time only and shall be

" ~personal to the appellants, and their simijarly placed
colleagxges, as -per contents of the notification -
quotcd {above. Pames are lcft to bear their own' -
costs™.

It would bc scen from ‘the pcmsal of thc above

’ was nlso rcsolved- bul the appellant hns placed on filc .

Nouficnuon du!ccl-‘ 19.10. 2009, which has obvaously begn )

thhdrawal of thc cohdmon of .‘onc. time only’ from- thc'
Nonﬁcatxon dated 21.4.2008. As rcgards the grant of '

prematurc advancc . . annual mcrcment - on
'oromouonlupgradanon. sufﬁce 1t t0 say that the depanmen

A ~
wﬂl havc no othcr optnon but to grant prcmaturc advancc

of the appcllams So far 1rcatmg the upgmduuon as regul

In view of‘~ the' above when the Tnbunal had alréhdy

. rcsolved the issue of declanng thc upgradauon effecnve from '

- upgradauon from that partxcular date to the sxrmlaxly placed ,

forcmg uxcm to move: vbc appeals for Lhc nghts alrcady‘

Suprcmc Cqurt of Pakistan that:

upgrndauon and tlu. upgradauon pérsonal o the nppcllanu{ oy

nnnual murcmcnt 1f admnssxblc undcr thc rulcs on upgradauon U

FEST

promotxon. 1hc lcnmcd counscl for thc appcllants would notr'

1 o1.102007 and had directed the deparrment to also grant thd

' colleagues of the appellams, the dcpartment should have acted T

accordmgly and should have extended the bcncﬁt to the -

. appcllnnt and appcllams in the connccied appcals, mstead ol :

nd_;udxcatcd in thcu' favour by the 'I’nbunal In such likd '

sxluunons. At has bwn lln. conslslcnt view of 1hc auguslf. -

AR GEM oy iy - T Fou




......

’ funhcr loss of time, dccl.xrc the- upgradanon of the

Ao thosc ap0§ts effectwc from 01 10 2007 w:th all

Departmcnt datcd 19 10.2009. No orderasto cogt .

J;a.ﬂﬂ-wmf.wg-ﬁt,““w ; 7 3 2;/;
S e of Oand D s it

“thn Tnbunal or Court‘ -
© . decides. a point of faw rclating to the terms 1,
~ of service of a civil scrvant which, covered

not ‘only the case of civil: servants ‘who
litigated, but also of other -civil servants, - -
who* might have not taken any legal
procccdmgs, the dictates of justice and rule -
of good governance demand that the benefit

- ofthe decision be extended to- other civil. -

" servants, who might not be parties to the
htlganon instead of compclhng them'. to

forum.” (2005 SCMR 499 Supremc Courtof .
Pakasmn)

Consequently, 1hc appeal and all the above
hstcd appcais, arc’ acccptcd m hmmc)wuh du'ccuon to

thc rcspondcnt»dcparum.m o unmcdtalcly, _wuhout

SN

rcspcctwc posts'of thc appcllams and thclr appomtmcnt
l

corscquennal beneuls m aucordanc\. wuh the dccxsmn

™
aud [

-

— BT A

T
-

vy

» .

approach the Tribunal or any other legal: . -

of thc 'I‘rxbunal dated 3.7. 2009 relcvant rules a.nd R

—_ o e

Nonﬁcauons, mcludmg Nouﬁcanon of the lmance S

2
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| NOT]FICATION

" GOVERNMENT OF KHYBER PAKHTUNKHWA -

- Dated Peshawar the 03-11 2010

- 1?
t

u

No. SO{PE]2 GIDPCIUQ»Gradallon SETs BS-16. to_BS-17. In pursuance of Judgament of -

.+ Khyber Pakhtunkhwa Scrwco"- Trlbunal Pashawar, the Compolenl Au{horlly IS picasad lo up-

- grade 2804 posis ol. SE1 s in E&SE Duparlmem KPK lrom Ul’b 16 10 ul*‘a 17. as pursonal 0 lhe o
lncumhenls with eﬂect from 01 10~?007 sub;ccl to the condmon that, lhe posis’ shall automdltcally
be downgtaded as and when vacated by the u-cumbvnls under the following braak-up;-

S.No, - JPosts " ’.' j"“ T '7' Tota! Na. olPoals e
I 153 £ e - SR
Z T TS s emale) T T T T g T
3 [ SETs (TecanicalySommerce ~ T T UT TITgET T e m e
T T e e g

Coe

" SECRETARY TO GOVT. OF

" KHYBER PAKIHTUNKHWA - -
ELEMENTARY & SECONDARY.
EDUCATION DERPARTMENT

Endst. No. SO(FR)FDI0 9'9'(0)1'*06)'7/\/01 I Dated Peshawar the, 0311 2010

I P Copy forwarded to llu, Accountanl - Gonoml Khyber Pulgmunkhwa. Peshowser lor
information & necessary action. « oo ‘ « o
- SECTION QEEIEER (FR)

FINANCE DPEARTMENT. .
'Endsl.‘ No,‘- &,Déle as abdve..

Copy torwarded - B ' e
1. The Secretary lo Governor, Governor's Secrelanal (FATA) Khyber Pakhtunkhwa
2. The Secretary lo Govl. of Khyber Pakhtunkhwa, Establishment & Admn, Depariiment. -’
3. The Secretary to Govt. of Khyber- Pakhtunkhwa, Finance Department Wir 1o his lelter
No.SO(FR)/FDI10-22(By2007/Vol-ll daled 14-10-2010. - .
All Directors of Education (E&SE) in Khyber Pakhlunkhwa including Dnreclof (FATA).
All Executive District Officers Elementafy & Secondary Education in Khyber .
Pakhtunkhwa.
All Agency Education Officers i in Khyber.Pakhtunkhwa. .
All District Accounts Officars, in Khybar Pakhlunkhwa
All Agency Accounts Officcrs in Khybar Pakhlunkhwa - e
* Section Officer (FR) Finance "Departmenl wlr 1o hlS Ieller No. SO(FR)/FO/0-
22(B)/2007/Vol.il daled 14-10-2010. . .
' 10." P.S to Secretary E&SE Depaitment, . : . e
11. P.S lo Additional Secretary E&SE Depurlmcn! L ] o oy
- 12, P.Alo Depuly Socratary C&SE Departmant. - -~ SRR

(LIS

VENO

" {MUJEEB\UR-RAHMAN)
** SECTION OFFICER {PRIMARY)

. -Advucate
R SUPREMECOUR];

e e 1

.LEMENTARY & SECONDARY EDUCATION DEPARTMENT _

.
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. Sthcu Appcni fm orant nf Bl’@ 17 on (‘ompl w%rs serviee os S

' : l\/Su

from BP.S 16 to BP&»I? wcr 01-10°

‘ Pukhtoonkhwa Scivlv

. Educallon Dcpar lmcm amcc /ﬁ —-& 7"'
completed on _/ - 3 Y- A ?

..Dated.:.,ezu ij-'fi“-";--'-‘g éj_ : - _': Your

2

Hu. \uul.uy o Govt ol l\l l\

l Ium.nlan' (k \u.onclmy 1P glm.._ilmn.' '

_ I)Lpn[m«,nt I’&,xh nv': ‘ ) ; _ t[’

A
-/

e

\\’uh dm, u.vg,u,nu, & res )u,l |l is b[-llt,([ lh 11 2
|

-2007 in thc IIOht

Tubuml Poslmwal
72(13)/2007/\/01 II, n u*d 03 11 2010 As I

2804 813 Ix were upg:adud ‘

of the Judgcment of Khyber : . :

vidé Endst’ No.: SO(I*R)I’D/IO-. PR
havc been, workmg as’ SET m e" S

/‘3 ‘?9 MY 10 ycars Scxvxcc as SBT

Y { Lo ','1 ’
‘So, your honourable authomly is humbly rcquested that I may also please be e

awarded BPS-17 from the date of my completmg 10 yeirs scrvxcc, as SET
... Ishall be much, obhdgcd ‘ -

. Yours Obediently, . - .

\

AFALL
SUPREME coups
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e A R S
" " IR /“‘ .. GOVERNMENT OF NWFP -

| LT -~ Al rwmccnw,\nrm\*rgr -
(R[’GULAIH N Wr\o)j“. (€

ET W NO I‘D/SO(TR)IIO— 2B )2007Vol- e
o S '- l)atcd P(.sh'lw.u llu. 19-10- '700‘)‘ S

-

. To |

-t

All $ccréturieslo'lhe’(}(:i.\?t':' of N\"VI.:P.-"

Subject:- ©  NOTIFICATION.. - .- ST

P e ot

- Dear Sir, .
. S ame dnu.h.d m miu io thls DLPJIUULH[S Nuulu iiun huum!,
‘_.\0 TDISO(I l\)IO '7”/"007 L]dll.d 24 ()4 "00.‘) and Lo state that the wmputu.l .mlhmn\ oL oy

. has been plcascd 10 \\\thdn\x lhc condmon ol “nne time onlv" as was muuumcd undu’

.xfmcmv.nuom.d letter. Th sume M 1)' {hus l:u.

"lasl column agamst serial No. 4 in the
: ‘kmdl) read as under: - 0 e T L Do T L N

P -—»-4—_'.__—-.-.

' r_SNO | Existing Designation . | - ;‘ Qu.thllc.\tnon ’ 1[ CUpgraded
' B <o 1 Scale

i
v and Pay Sceale ~

[ a4 | SETs(BPS-16) . Wslh al l(.dsl lcn years :.uv:u. ' 13Ps-17-
\ R o | Upgradation 1o the post #hall: be | .
\ R B | made through DPC as.pev faid

R N

b e e i

down ploc.cdurc o _______L__ﬂ_ R
. Yours.l'ixiiulil.ll'l}',. '- P
o B (SHAUKAT VLLAH)
o - S el " . SECTION QFFICER (FR) g
' rwm'r NO & DATE T‘VI-N- j
Copy of the dbO\’C 15 Forwaxd&.d ['ol mlmnmuon and ncccssal\ .u.ucm ln - e .

All the DCO»/LDO Sa.,hools é\ Lxlu.u) l)u,p.nhmm MW

; 1
; 2 }\Lcouumnl CGiéneral; HWEP, Peshawar, o !
3. Director Schools & Literacy NWEP, Prshawar, - AI\/IJ 4 g
4 ' Duu.lor odem.aimnl ATANWEP, Puh.‘.\\.n o U Advecate
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.

Service Appeal #4/ /2012.

A?Maw\w\4¢< ng JLhcn, %7 ..... erieeresanerns Appellant

VERSUS -

Govt. of Khyber Pakhtunkhwa through Secretary Eicmentary & Secondary Education
Peshawar & B YT PP PO PP PP PPTP PRI PPYEPIEILLLRILE Respondents

Written reply/ Para wise comments for & on behalf of Respondents.

Respectfully Shéweth,

Preljniinag Objections:-

That the appeal is badly time barred.
That the appeal is bad for non jonder/ mls-Jomder for necessary party.
That the appellant has not come to this Honourable Court with clean hand.

That the appeal is not maintainable in its present form.

sﬁ.hs».wr |

That the appellant has concealed important material facts from this
Honourable Court. _

6. That the appellant has been estopped by his own -ct-)riduc"t to file the instant
appeal. | '

7. That the appetlant has no cause of action.

8. That the Rule 3(2) of the Khyber Civil Servant (Appointment, Promotion &
Transfer) Rules 1989, authorized the Department to lay down method of
appointment qualification and other conditionvapplicable to the post in
consultation with the Establishment & Administration Department and
Finance Department. Hence the present appeal is liable to be dismissed.

9. That the presént appeal does not come within the ambit of the Section-4 of the
Service Tribunal Act 1973.

FACTS.

1. This para pertains to court record, hence no comments.

2. The mentioned Notification was issued by the competent authority. However
it remain no more in the field as superseded by Notification dated 26-01-2008
(Annexure-C of the appeal). ‘

3. That the mentioned Notification was issued in accordance with law & rules.

4. The mentioned Notification was issued in accordance with law and rules and
policy, by the competent authority, through Departmental Promotion
Committee.

5. Incorrect. the promotion/ up-gradation, as according to rules, always gfanted
with immediate effect.

6. This parka pertams to appellant academic record, hence no comments.
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7. This para pertains to the record of the Tribunal, hence no comments.

8. Replied in para-6 above.

9. Incorrect and denied, the claim of the appellant is against the prevailing rules
and policy. However, it is pertinent to mention here that the appellant has hot
claimed and regular promotion in departmental appeal in (Annexure-‘H at

Page-29 of the appeal), hence the present appeal is not maintainable and

tenable according to law. ‘

10. Incorrect. The appellant did not adduce any legal proof/ law in support of his
claim. Hence the appellant is not entitled for any profnotion and advance
increment. The appellant also did not mention this claim in is time barred
departmental appeal dated 29-10-2011, hence the present appeal is liable to be

dismissed.

11. The mentioned departmental appeal is annexed a page-22 is badly time barred.
12. Incorrect and denied. ' |

13. As replied in foregoing para- 5

14. As replied in forgoing para-9.

15. Incorrect and not admitted. The claims of the appellant mentioned in this para

are illegal, without any legal proof, against the prevailing law, rules, policy

» ' and facts, hence the present aﬁpeal is liable to be dismissed inter alia on the
following grounds:-
ON GROUNDS.

A. Incorrect and not admitted. There is no contradiction as mentioned by the
appellant. All the Notification mentioned herein are in accordance to law,
rules and policy and issued by the competent authorities.

B. Incorrect. The statement of the appellant in this para is not related to claim of

the appellant as mentioned in is time barred departmental appeal.

C. Incorrect and not admitted. The Principle mentioned in this para is not
applicable to‘ the case of the appellant. ‘

D. Incorrect. The appellant claim in this para is against the law and rules, without
proof and based on malafide motives.

E. Incorrect. All Notification mentioned in this para were issued in consultation
with Establishment and Administration Department anleinance Department,
hence denied.

F. Incorrect and not admitted. The statement of the appellant in this para is
against the Notification dated 08-01-2008 S# 4 column of qualification
(Annexure-C of the appeal at page-9).

G. Incorrect and not admitted. The statement of the appellant is not supported by

any rules and law, nor the same was prayed in he departmental appeal dated
29-10-2011 by the appellant denied. ' '




H. Incorrect. The appellant misread and mis-apprehend the mentioned up-
gradation and attempted to misguide this Honourable Court. Hence the present
appeal is liable to be dismissed being against law, rules, policy and facts.

1. This para pertains to the record of the courts, hence no comments. ‘However,
the respondents seek the pennlssmn of this Honourable Tribunal to adduce
more grounds and proofs.at the time of arguments.

In view of the above made submissions, it is humbly requested that this

Honourable Tribunal may very graciously be pleased to dismiss the instant appeal with

cost in favour of the Respondents.

Secretary to (%ovt of Khyber Pakhtunkhwa,
Elementary & Secondary Education Department.
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