C R

S | I
A _,.i"j""’"‘kj"“ BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
T PESHAWAR

Service Appeal No.1921 of 2023

= .. Muhammad Hamayun - Appellant

Versus

Govt of Khyber Pakhtunkhwa

Through Chief Secretary Peshawar & others - Respondents
INDEX

S.NO. DESCRIPTION OF DOCUMENTS ANNEXURE | PAGE
1 Joint Parawise Comments on behalf of - 1-3

: Respondent No.| to 3.
2 Affidavit - 4
3 Authority Letter . - 5
4 Govt of Khyber Pakhtunkhwa Finance I 6

Department Notification No. FD(SO SR-II)
8-7/2018-19 dated 19.10.2018 :

S. Copy of Pakistan Engineering Council letter II 7
No.PEC/Coord/KPK/C&W?2018 dated 30.01.2018

6. Copy of University Grants Commission letter No. I 8
8-36/UDC-A&C/2022/666 dated 23.01.2002.

7. Copy of Judgment dated 03.10.2018 passed by v 9-12

Supreme Court of Pakistan

Depehent

Muhammad¥dress Khan,
Secretary to Govt of Khyber Pakhtunkhwa
C&W Department, Peshawar
(Respondent No.1&2)




L e e BEFORE THE KHYBER PAKHTUNKHWA @

¥ SERVICE TRIBUNAL PESHAWAR
SERVICE APPEAL NO. 1921 OF 2023

MR. Muhammad Hamayun
SDO/Assistant Engineer

. C&WD Peshawar - Appellant
VERSUS
t(]byhcr Pk '\13’3 hwa
1. Chief Secretary Govt of Khyber Pakhtunkhwa q olo% .
Peshawar BOaen e |
2. Secretary to Govt of Khyber Pakhtunkhwa | ‘1 1) -2:?}’3
C&W Department Pror o= '
3. Secretary to Govt of Khyber Pakhtunkhwa
Finance Department Peshawar - Respondents

PARA-WISE COMMENTS ON BEHALF OF RESPONDENTS NO.1.2& 3

PRELIMINARY OBJECTIONS:-

L. That appellant herein has not come to the court with clean hands and has not
stated the facts of the case.

. That the appellant does not come within the deflnltion of aggrieved person by
any stretch of imagination.
iii. That subject service appeal is squarely hit by laches.

iv. That by abusing the process of this court the appellant is making a designed
attempt to circumvent the statute of limitation because the only statutory remedy
available to him under the KP Service Tribunal Act, 1974 has been rendered time
barred. This alone disentitles the appellant to seek any respite in equity.

V. The appellant herein is not entitled to any of the reliefs listed in the prayer.
vi. The appellant has got no lucus standi to file the service appeal.
FACTS:-

1. Pertains to record need no reply.

2. Incorrect, background of the case is that, during a symbolic protest of Engineering
Community of the Province i.e KPK Association of Govt. Engineers (KPAGE) for
various demands, including technical allowance. Therefore, ‘a committee was
constituted-to discuss various demands including Technical Allowance presented by
the Government Engineers. After detail discussion, the Provincial Govt. in
consultation with Finance Department sanctioned Technical Allowance to all
Engineers, holding the Engineering qualification from the accredited Engineering
Program of Higher Education institutions (HEI) / Universities duly recognized by
Higher Education Commission (HEC) and registered with Pakistan Engineering
Council (PEC), serving againsf the sanctioned posts in the C&W, Irrigation, Public
Health Engineering and Local Government Departments, Govt. of Khyber
Pakhtunkhwa with effect from 1%t November 2018 (Annex-l).




6.

incorrect, the main reason of not allowing Technical Allowance to B.Tech (Hons) @
Degree Holders is that as they were not registered with PEC. Section 27(5A) of PEC

Act 1976 clearly mentioned as under (Annex-ll).

“That only Engineering graduates of PEC accredited Engineering
Programs of Higher Education institutions (HEls) are registered by
PEC as Profession Engineer (PE)/Registered Engineer (RE), whereas,
rest of all can never be termed as PE/RE. All other persons who are
not registered with PEC are not entitled to undertake any engineering

work”
Incorrect and misconceived, hence denied. Appellant cannot claim for any policy

decisions of the government. The government has to keep in consideration the
relevant provisions of Pakistan Engineering Council Act, 1976 (PEC Act), which
provides that non-engineers could not be appointed against posts meant for
professional engineers. Because B-Tech (Hon.) degree/diploma holders do not
come within the definition of Engineers/Professional Engineers as prescribed in the
PEC Act, 1976.

The Departmental Appeal/Representation of the appeilant received which was
processed and filled having no weightage.

Incorrect.

GROUNDS:-

Incorrect, neither discrimination to any individual, including the appellant was done
nor any rule or principle of law infringed, the apprehensions of the appeliant are
misleading.

Incorrect, as the University Grant Commission in its 39" meeting held on 12.02.1998
has categorically mentioned that:- (Annex-lli)

“The degree of B-Tech (Hons) is not similar to B.E/B.Sc Engineering
Degree. Both the Degrees of B.E/B.Sc Engineering & B-Tech (Hons) be
considered as two distinct disciplines of knowledge in the field of
Engineering & Technology and should run parallel to each other. The
committee further noted that it was upto the Employer to determine the
type of qualifications required for a particular job”.

(Authority U.G.C. Islamabad letter No. 8-36/UGC-A&C/2002/1666 dated 23.01.2002).

In-Correct, the Supreme Court of Pakistan has announced judgment on 03.10.2018, the
operative part of the referred judgment may be perused as under (Annex-IV):

“The government shall not allow or permit any person to perform
professional engineering work as defined in the PEC Act, who does not
possess accredited engineering qualification from the accredited
engineering institution and his name is not registered as registered
engineer or professional engineer under the PEC Act”

Incorrect. Pakistan Engineering Council (PEC) is a regulatory body, which was created to
regulate, maintain and enhance the standards of Engineering Profession and Education in
the country. PEC is the only authority that equate any qualification with Engineering
Education and it is held by the Apex Court in its judgment reproduced in PLD 1995, (SC)
701, in para-09 as under: '

“the PEC, however, has exclusive domain to decide, as to whether any
particular qualification could be-equaled with another qualification”

As explained in Para-D above.



K Incorrect, misconceived, hence denied as the policy decisions of other Provinces f
(if any), are not binding on the answering respondents as they make their own
policies, rules and laws in good faith and that too for the public benefit.

G. Incorrect and misleading, hence denied. The answering respondents have acted in
good faith and in strict compliance of law.

T

Incorrect, as explained in para-2 and 4 of the facts. Moreover, neitherdiscrimination
to any individual, including the petitioner was done nor any rule or principle of law
infringed, the apprehensions of the petitioner are misleading.

I.  Incorrect. As explained in para-1 of the facts. Therefore, the petitioner was not
entitled for Technical Allowance under the policy and was correctly dealt in
accordance with law/quality. No right of the petitioner has been
infringed/jeopardized.

J. Incorrect. The Government is empowered to award or financial benefit to the
Government servants as per Financial Rules & Regulations.

K. Incorrect and misconceived, hence ‘denied. Petitioner cannot claim foragainst any
policy decisions of the government.

L. Incorrect, as explained in para-2 above, there is no mala-fide, discrimination or
violation of rights of the appellant have ever been made.

M. The Respondents would like to seek permission of thisHon'able court to advance more

grounds during the time of arguments.

N. That the respondents also seek permission to raise lerther points at the time of arguments.

S

rayed that the instant service appeal being devoid of any

merit may kindly be dismissed with cost.

(MUHAMMAD IDREES KHAN) ' (AMIR SULTAN TAREEN)
SECRETARY to SECRETARY to

Govt. of Khyber Pakhtunkhwa Govt. of Khyber Pakhtunkhwa

C&W Department, Peshawar ' Finance Department, Peshawar

(Respondent No.1 & 2) (Respondent No.3)
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

Service Appeal No.1921 of 2023

Muhammad Hamayun : --- Appellant

Versus

Govt of Khyber Pakhtunkhwa . .
Through Chief Secretary Peshawar & others e Respondents ‘

AFFIDAVIT

I, Muhammad Idress Khan, Secretary to Govt of Khyber Pakhtunkhwa |
C&W Department, Peshawar (Respondent No.1&2) do hereby affirm and declare that all
the contents of the Parawise comments are correct to the best of my knowledge and behef

and nothing has been concealed from this Hon’ble Tribunal,

It is further stated on oath that in this appeal, the answering respondent

neither has been placed ex-party nor their defence has been struck off.

eponent

Muhammad Idress Khan,
Secretary to Govt of Khyber Pakhtunkhwa
C&W Department, Peshawar
(Respondent No.1&2)

ATT E"QTS"W

‘>~v fﬂa 4/,




GOVERNMENT OF KHYBER PAKHTUNKHWA
COMMUNICATION & WORKS DEPARTMENT

NO. SO (Lit.)C&W/3-477/2023
Dated Peshawar, the November 07,2023

AUTHORITY LETTER

Mr. Zahid Ullah, Section Officer (Litigafion), C&W Peshawar having
CNIC 14203-2044698-7 is hereby authorized to file the Joint Parawise Comments in case
titled “Service Appeal No.1921 of 2023 Muhammad Hamayun VS Govt. of Khyber
Pakhtunkhwa through Chief Secretary Peshawar” on behalf of Secretary C&W

Department.

SECRETARY
to Govt of Khyber Pakhtunkhwa
C&W Peshawar.

W«

Muthavima A Idvees [l




| Government of Khyber Pakhtunkhwa /4
b e Finance Department
ﬁ VRAEx i‘i (Regulation Wing)

Dated Peshawar the 19® October, 2018

NOTIFICATION

No FD (SO SR-II) 8-7/2018-19: The Government of Khyber-Pakhtunkhwa has been

- Engineering qualificaion from the accredited engineering programme of Higher
Edl£1ti_on Institutions (HEI) / Universities duly recognized by Higher Educa(ipn
Commission (HEC) and registered with Pakistan Engineering Council (PEC), serving
against the sanctioned posts in the C&W, Irrigation, Public Flealth Engineering and Local

|
pleased to sanction Technical Allowance as per the following rates to Engineers holding
|
Govergment Departinents, Govt. of Khyber-Pakhtunkhwa with effect from [ November

2018 :-
' SH Pay Scales Imtial Basic Pay of Pay | .  Rate of Lechnic

, 1.5 mitial Basic Pays as per
L4 ' Pay Scales 2017)

1. Engineers in BS - 20 Rs 69,090/- Rs 1,03,635/-

. | Engineers m BS - 19 Rs 59,210/- Rs 88,815/-

. | Engineersin BS - 18 ‘Rs 38,350/- Rs 57,525/-

v, _i#Engineers m BS ~ 17 Rs 30,370/- Rs 45,550/-

2. The above allowance will be admissible subject to the following conditions:-
1. It will not be counted towards pension or gratuity.

1% It will not be admissible in any kind of leave as well as posting against OSD and
leave reserve posts, '

i, The Ingineers in receipt of such allowances other than regular allowances as
classified under major object A012-1 A012-2 shall be entited to one of the

dlowances, whichever is more beneficial,

iv. It will not be admissible to deputationists.

| _
| . Scales 2017 . Allowance Per Month (@
| . VLS 4V

Secretary to Government
é of Khyber Pakhtunkhwa

Finance Department
Endst: No & Date Lven

1. The Accountant General, Khyber Pakhtunkhwa, Peshawar
2. The Additional Chief Secretary P&D Departiment :
3. %he Principal Secretary to Chief Minister, Khyber-Pakhtunkhwa
4. All the Administrative Sccretaries to Govt of Khyber-Pakhtunkhwa
5. All the Divisional Commissioners in Khyber-Pakhtunkhwa
6. All The Deputy Commissioners in Khyber-Pakhtunkhwa
7., All the District Accounts Officers in Khyber-Pakhtunkhwa
8# Director, FMIU, Finance Department
9. PSO to Chicf Secretary, Khyber-Pakhtunkhwa, Peshawar
10. All Budget Officer, Finance Department
11.PS to Secretary Finance Department
1‘2;13'8 to Special gecret:ny Finance Department
13. Assistant Director (HR Data Base) Finance Departiment
14.PA to Additonal Secretary (Regulation) Finance Department
15. PA to Deputy Secretary (Regulation-II), Finance Department
S heeqtd
é (Nacem! Tabassum) -

Section Officer R/I’gl
/"/ 23

-

WW: ‘ i




Pakistan Eﬁgﬁne?éring Council

(Constituteed under Pakistan Engdineering.Coie'}_:,cil Act, 1976 enacted by the Purlianiens)

’ PEC‘Coord/KF’K/C&W/ZOj 8

X

| January '30, 2018

Mr. Usman Jan

Section Officer : o

Communication & Works Department  --...

Government of Khyber Pakhtunkhwa

Peshawar S

Subjict: TO SETTLE THE GRIEVANCES OF KPAGE ON SSRC MEETING -
-SCHEDULED ON 28TH NOV, 2017 .FOR SPECIFYING 20% -

QUOTA FOR NON-ENGINEERS. B-TECH DEGREE HOLDERS . -.

P

-going, through the letter/detai_ls submitted by Khyber ééiéhtunkhwa Association of
Govétnment Engineers (KPAGE), the Competent Autharity has directed to inform -
that the contentions placed in their letter are correct die to the following reasons:-

a. That only engineering graduates of PEC accredited engineering
programs of Higher Education,lnsﬁtutidﬁ's (HEls) are registered by
PEC as Professional Engineer (PE)/ Registered Engineer (RE),
whereas, rest of all can never be termed égffPE/RE. All other persons

who are not registered with PEC are not entitled to undertake any

.

~ engineering work as per Section 27 (5A) of PEC Act 1976,

”-

b.  Furthermore, non-engineers, under the_}g:peaning of PEC Act 1976
cannot be promoted/placed on any engins

eering post and in case of
violation it may attract the penal provisions of PEC Act 1976,

'Forgt;ing in view, itis hoped that the above explanation rr"xay s'uffiée the queries. o i

With regards’

i
(4 . S o ' Engr Muhammyd Sohaii

4{/{ ' Deputy Registrar
W ‘ |

< a4

o= RW@%”.Q @;\

/

f;ﬁ’ .

This is with reference to your letter No, SOE/C&WD/8-12/2017 dated", .
December 06, 2017, seeking comments of PEC, on the above subject. After

L
\

Ataturk Avenue (East) Sector G-5/2, islamabad Pakistan,
Tel‘:+92 512829296, 2829311 Fax: +92 519211995, Wel?':,ir_\ttpzllwww.pec.org.p_k

ke
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