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)gi‘f. . BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUAL.PESHAWAR

Appeal No. 1194/2016

Date of Institution ... 14.11.2016
Date of Decision ... 13.04.2018

| : Mr. Adil Khan (Ex-PSt) BPS-12,
S/o Sher Bahadar Khan r/0 Bajaur Agency.

(/—\ppellant)'
‘ VERSUS _
. Secretary (AI & C) FATA Secretariat Peshawar and 5 others. :
. o : (Respondents)
| MR. MUHAMMAD ASIF YOUSAPZAI, o
Advocate - --- . For appellant.
- MR. MUHAMMAD JAN, _ : .
Deputy District Attorney --- For respondents. -
MR: AHMAD HASSAN, ‘ — MEMBER(Executive)
MR. MUHAMMAD HAMID MUGHAL - - MEMBER(Judicial)
- JUDGMENT

AHMAD. HASSAN, MEMBER .- Argumenté of the learned counsel for the

parties heard and record perused.

FACTS.

2. The brief facts are that the appéllant has impugned order dated 02.08.2016

vide which he was awarded major punishment of dismissal from service. He filed

departmental appeal on 09.08.2016 which was not responded within the stipulated

period, hence, the instant service appeal on 14.11.2016. 2
- ' /
. ARGUMENTS o

3. Learned counsel for the appeliémt argued that he was serving as PTC in the

Education Department since 05.05.1990. After having been falsely implicated in a




murder case‘-thfough FIR no. 229-30/PNT(U)

= “}3«'

dated 22.03.2016, he was awarded
f‘lve years rigorous imprisonment by'the court of Political Agént, B_éjaur Agency
vide order .dated 29.04.2016. On the other hand disciplinary proceedings were

initiated against him and upon conclusion major penaity of dismissal from service

o wﬂé imposed on him vide impugned .ofder dated 02.08.2016. Feeling aggrieved he

filed departmental appeal on 09.08.2016 which was not decided within the

stipulated period, hence, the instant service appeal. Impugned order was passed by

. the incompetent authority, hence, the same is corum-non-judice. The competent

E
>

authority for the appellant is Agency Education Officer. Reliance was placed on

case law 1‘ep0rtéd as 2017 SCMR 1249. .

4. On the other hand learned Deputy District Attorney argued that impugned
order passed by the Political Agent, Bajaur Agency as competent authority was in

accordance with law and rules. Before passing this order all codal formalities

| required under the rules were observed. The departmental appeal filed by the

appellant ' was not available on record.

CONCLUSION

5. Major penalty of dismissal from service was imposed on the appellant vide

impugned order dated 02.08.2016, against which he filed departmental appeal on

" 09.08.2016 which was not responded-with_in stipulated period. According to Appeai

Rules the respondents were bound to dispose of his departmerital appeal through a

-speaking order within a period of 90 days but they failed on this account. That as a

result of inaction on the part of the respondents, the appellant was deprived of the
relief available under the aforementioned rules. We deem it appropriate to remand
back the case to the respondents for decision on his departmental appeal. [n addition

to above, Political Agent is not competent authority for the appellant so the order




passed by him is corum-non-judice. Competent authority in this case is Agency.

Educat}ion'Ofﬁcer.

- 6.7 As asequel to above, the case is remitted back to the respohdént'—department

- the record room.

* ANNOUNCED

to decide the départmental appeal of the appellant within a period of 60 days after

r'ece'ipl of this judgment. Parties are left to bear their own costs. File be co'hsigned to

. MEMBER
A && B ‘

(MUHAMMAD HAMID MUGHAL)
MEMBER

13.04.2018




v 13.12.2017

13.02.2018

QOrder

13

042018

Counsel for the appellant and Addl: AG alongwith Mr
Daud Jan, . Supdt for respondents present No one .is present on
behalf of respondents no. 3, 4 and 6 nor their wrltten replles |
' submltted desplte last opportunity, hence thelr right of defense is .. .
struck of To come up for rejomder and final hearmgv on
13.02.2018 before /B ' - '

(Ahmad Hassan)
Member (E)

Appellant in person present Mr. Usman Ghani, Learned District
Attorney alongwith Daud Jan ADO for the respondents present. -
Appellant submitted rejoinder which is placed on file. Due to general -
strike of the bar, the case is adJourned To come up for arguments
on 13.04.2018 before D.B : :

\
] e
(Ahmad Hassan) ' . (Muhamm!d Ham1d Mughal)

MEMBER S _ MEMBER

Counsel for the appell_ant_apd-Mr.h Mtthemmad;.Iap,iDDA* fot';; |

respondents present. Arguments heard and record perused.

Vide detailed Judgment of today of this Tnbunal plaeed on tlle the':
case is remitted back to’ the respondent-department o, decide the 1"
departmental appeal of the appellait thhm a penod of 60 days attell |
receipt of this judgment. Parties ate left to bear their own.cost. File be

consigned to the record room.

Announced:
13.04.2018

_ o : HMADHAS%AN)
s o - Membe1

(MUHAMA D HAMID MUGHAL)
- Member




16/10/2017 Counsel for the appellant.and Mr, K‘;ébirgllgh

- Khattak, AAG for respondents present. Mr. Yousaf
Khan, Advocate present and moved an aﬁpligg;ign
for impleadment on behalf of Mr. Zakir Hussain,
Written reply on behalf of respondent NQ, 3,4 and
6 not submitted despite extension of last
opportunity. However, on the request of AAG last

. opportunity is further extended To come up for
written reply/comments and cos; of Rs. 2000/- on
behalf of respondents No. 3,4 & 6 and also
arguments on impleadment application on
16/11/2017 before $B,

16.11.2018 " Counsel for the appell'ant'present" Mr. Kabit Ullah: -
Khattak Addmonal Advocate General for ‘;thﬂ»rr_pspondentsz .
pmccnt Nonc p;cscnt on behalf of 1espondents No 3,4 &6.
Written reply not submitted on behalf of respondents No. 3, 41
& 6. Dcs pite in last opponumtles “Rast opportumty further.
extended subjeu o payment of cds% <;f 1611;?3000/* which ~
shall be borne by rcspcndents from then own pockcts Notlce- ‘
be issued to respondent No. 3,4 & 6.. To.come up for written
reply/comments and costs of Rs. 3000/- on- arguments .on

imialeadment appli:gi,at’ion on 13.12.2017 before S.B.

(Gul%ﬁk%y

Member (E).
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Service Appeal No. 1194/2016

05.10.2017

12.09.2017

Mr. Muhammad Adeel Butt, Additional AG for the

respondents present. Written reply on behalf of respondents not
submitted despite last opportunity. Learned Additional AG |
requested for fﬁrther adjournment. Another last opportuniiy
gfanted. Representative of the department is directed to furnish

authority letter on or before the next date. Adjourned:. To come

up for written reply/comments and costs of Rs. 1000/~ on
105.10.2017 before S.B. '

/‘

TNo-
{(Muhammad Hamid Mughal)
Member

Appellant with counsel present. Mr. Kabirullah Khattak,
Additional A(: ananith_ Mr. Daud Jan, Superintendent for

the respondents also present. Written reply by respondents

No. 2 & 5 has already submitted. Learned Additional AG |

statcd at the bar that respondent No. 1 also rely on the writlen
reply submitted by respondents No. 2 & 5. Written reply on
behall of respondents No. 3, 4 and 6 not submitted despite

extension of last opportunity at the cost of Rs. 1000/-,

l_,camcd‘Additi(_)nal AG requested for further adjournment. -

_Last opportunity is further cxtended subject to payment of

further cost of Rs. 1000/ which shall be borne by the

- respondents from their own pockets. Adjourned. To come up

for written "reply/commcn-ts and cost of Rs. 2000/- on behalf -

of respondents No. 3,4 & 6 on 16.10.2017 before S.13.

~

(Muhammad Amin Khan Kundi)
~Member
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R | 05.06.201‘3 Counsel for the  appellant - and Addl. AG for t‘,

Ao,

resp'oﬁdénts' preschf. Wfiﬁén reply not submitted despite last

opportunities. Requested for further adjournment. Last
s opportunity further extended subject to payment of cost of Rs.

1000/- which shall be borne by respondents from their own

pockets. To come up for written reply/comments on .-

18.07.2017 before S.B. .
Ahmid Hassan
Member
09. 18.07.2017 Appellant with counsel present. Mr. Muhammad Adéel Butt,

Additional AG for the respondent present. Written reply -not
submitted. Requested for adjourhment. Adjourned. Last opportunity
granted. To come up for written reply/coinments and costs of Rs.

1000/- on 15.08.2017 before S.B.

-

i
(Muhammad Hamid Mughal) .
Member

.
1

15/8/2(31? e Appellant  with counsel | present. -M'r.
Kabirullah, Assistant AG alongwith Farmanulléh,-
Supdt. for the respondents present. Wfitten reply
not submitted and representativeA of -the
.respondents requested for further timé.
| Adjourned. Another last opportunity is granted. To
come up for written reply/(;omments and costs of

Rs. 1000/- on 12/9/2017

- =¥
S

| (GUngE%%lAN)” o

MEMBER
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03.04.2017 Counsel for the appellant and Mr. Daud Jan,
Supdt. alongwith Addl. AG for réspondents

present. Written reply fiot submitted. Requested for

before S.B.
; _ Cha%n |
. 09.05.2017 ' Clerk to counsel for the appellant and Mr. Daud Jan, Supdt:

alongwith Mr. Muhammad Adeel Butt, Additional ‘AG for the
respondents present. Written reply on behalf of respondent No. 1,
3, 4, and 6 not submitted deépite another last opportunities.
Requested for further adjoumjrrllenf. Another last opportunity is
further extended subject to payment of cost of Rs. 500/- which

for written reply/comments and cost on 05.06.2017 before S.B.

L

(Muhe;.mmad Amin Khan Kundi)
Member

up for written reply/comments on 09.05.2017

shall be borne by respondents from their own pockets. To come up

Ry

| adjournment. Last opportunity granted. To come




- 08.03.2017

;
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©08.12.2016

30012017

Counsel for the appellant present, Prehmmary a,rguments .

heard and case file perused, Thl:ough the 1nstant appeal the

appellént was awarded major punishment of dismissal from

~service. Against the impugned order appellant filed depart,mépt_al

. appellant has impugned order dated 02.08.2016 vide ‘which ‘_;_he B

appeal on 09.08.2016 which was not responded  within t_h_f;i‘

statutory period, hence the instant service appeal. i
Since the appeal is w1th1n time¢ and thc; matter rc,qulred

fuxther consideration of this Trlbunal therefore, the same is

admitted for regular hearing, subject to deposit of seo_url,ty “and

Counsel for appellant and Mr Daud Jan Supermtendent

alongwnh Mr. Muhammad Adeel Butt Addltlonal AG for

respondents present. Written reply by respondents not submltted

.Learned Additional AG requested for further tlme for submlsswn of
'wntten reply To come up for wrltten reply/comments posmvely on
06.03,2017 before'S.B. . T e

"~ (ASHFAQUE.TAJ)
-~ ‘MEMBER

Clerk to counsel for the appellant-and Mr.. Daud Jan,

~. Written reply  not submitted. Reqn)ested" ‘lbr?-adjeumment

- chucst accepted. . To come up “for wulten Iepiy/comments on

" 03.04. 2017 before S.B.

(MUHAM AD /\AMIR NAéIR)

- process fee within 10 days. Notices be issued to the re ondents

. for written reply/comments for 30.01.20 1y before 8,B. .'

: Si_:pertendent alongwith Addlz AG. for_-r.cepond@ntgs'preéent., '



Form A

FORM OF ORDER SHEET
l :Co'uArf of:
: Cé§é_No. . ‘ 1194/2016
1 S.No. | Date of orde'r‘ _ Order of othér proéee:d‘ing.s. with signature of judvge or Magist(%té o
proceedings . : :
1 | 2 h : -' .3
02/12/20'1‘6;.‘_‘ 1T | The appeal of Mr. Adil Khan resubmittedj today by

Mr. Muhammad Asif Yousafzai Advocate may be entered in the |
Institution Register and put up to the Learned Member for

‘ | proper order please.. . R .

|' : ' ' , N
N y RN
- ' . ' : £REGISTRAR -

2- 6 122276 - This case is entrusted to S. Bench for pr¢liminary hearlng
to be put up there on S}/ [ 7- "/é’

- e
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The appeal of Mr. Adil Khan Ex-PST son of Sher Bahadar Khan r/o Bajaur Agency received today i ie.

on 14.11.2016 is mcomplete on the following score which'is returned to the counsel for the appellant :

for completion and resubmission within 15 days.

1- Copy of appllcatlon dated 15.7.2016 mentioned in the memo of appeal is not attached with
the appeal may be placed on it.
Annexure-E of the appeal is illegible which may be replaced by Ieglble/better one.

| No. \ AS"Z /S.T,

-Dt. [/ 1y J2016 - : , | ‘ _ \Q

REGISTRAR "'_" ) N
~ SERVICE TRIBUNAL -
‘KHYBER PAKHTUNKHWA

PESHAWAR.

Mr. M.Asif Yousafzai Adv. Pesh. -

Dy puiloritid of il
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BEFORE THE KHYBER PAKHTUNKHWAR SERVICE TRIBUNAL

PESHAWAR
Appeal No. ‘ i q {/f /2016
Adil Khan V/S - Education Deptt (FATA):
INDEX
S.No | Documents Annexure | Page |
No.
1.|MemoofAppeal | T 01-04
2. | Copy of Appointment Order -A- 05
3. | Copy of training and course -B- 06-08
certificates ,
4. | Copy of order dated 29.04.2016 -C & C1- | 09-10
and warrant of commitment
5. | Copy of Woola (31.05. 2016) -D- 11-12
6. | Copy of Bail order 30.6.2016 -E- 13-14
7. | Copy of Application dated -F- 15-16
04.07.2016
~ 8. | Copy of Application dated -G- 17
115°.07.2016 -
9. | Copy of impugned order 2.8.2016 -H- 18 |
10| Copy of Departmental Appeal -1- 19-20 |
11| VakalatNama | = 21 |
APPELLANT

THROUGH:

AR

M ASIF YOUSAFZAI)
ADVOCATE SUPREME COURT.,

& O
(SYED NOMAN AL HARI)

ADVOCATES, PESHAWAR

&

TAIMUR AL N
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*‘x BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR.

Appeal No. “ Q Lf /2016

Khyber ]I’akhtukhwa
Borvice Tribusanl

Mr. Adil Khan (Ex-PST) BPS-12 wury e {182

r. Adil Khan (Ex- - 2 |

s/o Sher Bahadar Khan r/o Bajaur Agency. Datchqu'_/L?;@/ é
.................................. APPELLANT

VERSUS
- 1. Secretary (A & C) FATA Secretariat, Peshawar.

. /2 The Director Education (FATA), FATA Secretariat Warsak Road,
Peshawar.

3. The Political Agent Bajaur Agency.

4. The Commissionér FCR, Malakand Agency.
/ 5. The Agency Education Officer Bajaur Agency.

6. The Agency Account Officer Bajaur Agency. |

RESPONDENTS

APPEAL UNDER SECTION-4 OF THE KHYBER
PAKHTUNKHWA, SERVICE TRIBUNAL ACT, 1974
AGAINST THE ORDER DATED 02.08.2016
WHEREBY THE APPELLANT WAS - DISMISSED |
FROM THE SERVICE AND AGAINST NOT -
Fedto-daY TAKING ACTION ON THE DEPARTMENTAL -
A APPEAL OF THE APPELLANT WITHIN
Eﬁ% ;SET?ZV STATUTORY PERIOD OF 90 DAYS.
f

PRAYER:

THAT ON ACCEPTANCE OF THIS APPEAL, THE
?;“:;;’;a*%d to -dayIMPUGNED ORDER DATED 02.08 .2016 MAY BE SET
7 ASIDE AND THE APPELLANT MAY BE REINSTATED IN TO
/Z'M SERVICE WITH ALL BACK AND CONSEQUENTIAL
BENEFITS. ANY OTHER REMEDY, WHICH THIS AUGUST
TRIBUNAL DEEMS FIT AND PROPER THAT MAY ALSO BE
AWARDED IN FAVOUR OF APPELLANT.

,///’— —

Registrar

BT S
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RESPECTFULLY SHEWETH: -

Brief facts given rise to the instant appeal are as below:

That the appellant was appointed as a PTC post in BPS-7 in
Education Department (FATA) vide order dated 05.05.1990
and the appellant had also completed training and courses
and the appellant has performed his duties efficiently and up
to the entire satisfaction of his superior and to the best of his
capabilities. (Copy of Appointment Order and training

and course certificate are attached as Annexure-A & .

B).

That the appellant was falsely involved in a murder case in
F.I.R No. 229-30/PNT (U) dated 22.3.2016, in which
appellant’s name was also inserted, with malafide intention,
the appellant was not present at the time of occurring of
accident, there is no eyes witness was present.

That the appellant was awarded bunishment of 5 years R.I by
the court of Muhammad Ali Khan Asstt: Political Agent/ Addl:

Magistrate, Khar, Bajur Agency vide order dated 29.4.2016 .

without referring the matter to JIRGA and warrant of
commitment was issued to the Superintendent Central Jail
Haripur. (Copy of the order and warrant of
commitment were attached as Annexure-C & C1).

That the situation was brought under control and “woola” for
a period of ten month ordered amongst the concerned parties
by the Political Agent and Local elders on 31.5.2016. (Copy
of woola is attached as Annexure-D).

That after appellant filed a Bail application which was
confirmed by the competent court of Commissioner FCR,
Malakand vides order dated 30.6.2016. (Copy of the court
order was attached as Annexure-E).

That the bail was confirmed the appellant filed an application
to the APA Khar for releasing the appellant on bail according
to the order of the competent court of Commissioner FCR,
Malakand but the appellant was not released by the APA Khar.
(Copy of the Application dated 4.7.2016 was attached
as Annexure-F).

That the appellant filed an application for not to conduct one
sided proceedings against the appellant but despite that one

ity v
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sided proceeded was  conducted without charge sheet,
departmental inquiry and final show cause notice, the
appellant was dismissed from the service vide order dated
2.8.2016. (Copy of the Application dated 15.07.2016 &
Order are attached as Annexure-G & H).

That the appellant filed departmental appeal dated
09.08.2016 against the impugned order dated 02.08.2016,
but no action has been taken on the departmental appeal of
the appellant within statutory period of 90 days. Hence the
present appeal on the following grounds amongst the others.
(Copy of departmental appeal is attached as
Annexure-I).

GROUNDS:

A)

B)

0

D)

E)

F)

That the impugned order dated 02.08.2016 and not taking
action on the departmental appeal of the appellant within
statutory period of 90 days is against the law, facts, norms of
justice and material on record and principle of fair play.

That the impugned order and attitude of respondent
department is in sheer violation of Article 4, 10(A), 25 and 38
of the constitution.

That due to impugned order and Harsh View of the
respondents department, the appellant and his family has
suffered a lot and appellant has also have 26 years’ service at
his credit. |

That the appellant at the time of occurrence of accident, was
at funeral ceremony and there is no eye witness to say that
the appellant is murderer.

That no chance of personal hearing was provided to the
appellant at the time of passing impugned order, which
against the law and rules.

That before passing impugned order no codal formalities was
fulfilled and no proper procedure was adopted which is the
violation "of the (E & D) Rules 2011; hence the impugned
order is not sustainable, liable to be set aside.

B .
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G)

H)

)

J)

K)

That no proper procedure-has ‘been followed before passing
the impugned order and even, there is no show cause notice
and statement of allegation was issued even no departmental
inquiry was conducted thus the proceedlngs so conducted are
defective in the eye of law. :

That the appellant’s punishment in criminal case has not yet
been finalized by superior forum, which means that the
appellant is still innocent and as per CSR-194 the respondent
Deptt: was required to keep the appellant under suspension.

That the penalty order was issued under 1962 Constitution |

and not under proper law, so the penalty order is illegal, void-
ab-initio, defective and nullity in the eyes of law.

That the appellant was condemned unheard and has not been
treated according to law and rules.

That the appellant seeks permission to advance others
grounds and proofs at the time of hearing.

It is, therefore, most humbly prayed that the appeal of
the appellant maybe accepted as prayed for.

el
APPELLAH’ d)L‘
Adil KHan

THROUGH:
ﬁz@

(M. ASIF YOUS ZAI)

(SYED NOMAN ALI BUKHARI)
ADVOCATES, PESHAWAR

“j‘ﬁ%,» h



PTC post in BIS 7 ~f'~} By /;O/“ BYoPlxend with vsual allowances
R .admigisle under the ‘rules at GoviiPrirwry dchsol Khurina
B Vecont post from the date of his telking over charge in the
R S ykLLlC aerv1cso
e - Werms/@ondltlonf'-
B : 1s Charge reports sheuld be subuitted
g g ) indurlicats to this office,
| _ _ _ . . )
i, . S 2. te phould produce his heallh & Ace
P : certificate frow Apency Jurgeon.
i ] o " ‘ , 34 His a*;0¢n1md purely wade on tvmn'r:ry
B R bagis aad lizble to terminstion without
y S ‘any notlcc eny viue,
; ' 4 . 4, He should prouuu@ hig ﬁr*ninul certilicat
% . befors taking over auar%e‘ :
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o G
R ‘ (AIT hoth oan Kuam),
. o Arency :du‘CJLLuur
B T : : ' ' Bajaur Amenc
] - R : . N ) | L‘}") ‘>— - “.’) ‘.f”- ) . ‘ ; "I; | N ‘
: -7 Endstj¥0 )2~ /A=I/PTC dated 5 /5/80,
o ¥ o ' Copy to thej-
(0ol o e Hewdl Teacher concerned.
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o e Gawlidate con cerned,
b B Y Acc>umtxnt of the local folCu.
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CDUCATION G fohl

Ap recomuended by Lonetor Bajaur &gamcy Xire
S/0 ther Pahadar Xhan of Bajaur dzency is hereby spootuten




- IN SERVIGE TEACHERS TRAINING @ERTUFH@ATES

- B Agil Kian PTG GPS Khawrina No 1Bajaur Agency
1 Jiuly, 2006 to 25"  July, 2006 al Gout: High Tehool Khar Bajaur Slgency.

. Course Incharge

SET\ TR ey ;
N S d\‘: ?@ Chief Instructor: / O N [\
k \ "7 ez Razi Hussain Bangash (Dr /ﬁbdm‘)Raui’)
Af; T‘},(QEO Bajaur Agency) . A (DE FATA, Peshawar)
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Certiﬁed that MK/MTS;/MI.SS. Adil Knan S/0 Sher Bahader Khan.

WC/CT/S&T G(jpt; Primary School Khurina NO I Ba,}’aur'ﬁgency.

has partzczpated in the R ﬁesher Course in the subjects of

CZb : 10.7.;2004.

. . Mﬂ"‘"{-" /o /-7
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Chief Instructor . /

Razi Hussain Bangash
AE.O @ajaur Agency &

ursg Incharge

(r .
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. INTHE COURT OF MUHAMMAD ALl KHAN, ASS'[T POLIT!CAL
" AGENT/ ADDL: DISTT: MAGISTRATE, KHAR, BAJAUR AGENCY.

State V/$S Adil Khan $/O Sher Bahadar R/O Gardai Manodehrai, Tehsil Utmankhel,
Bajaur Agency. -

Charge: U/S 302 PPC/ 11-FCR,

ORDER.
29-04-2016 )
Accused Adil Khan $/O Sher Bahadar R/O Gardai Manodehrai, Tehsil

Utmankhel. Bajaur Agency is reportedly involved in the murder of one Jabir Hussain
$/O Manasib Khan of Gardai Manodehrai on main govt: road.

‘ As such. the accused was apprehended and sent to the lock-up Khar,
so as lo proceed him against per law for the offence and violation of the road
sanctity. Since, the initial inquiry conducted by the field staff is totally against the

accused. hence. he was directed to deposit fine of violation of the road sanctity.

to confess the offence. extend the wooia period/ceasefire and to explain his

position regarding committing the offence with valid reasons. however, he failed
to do so in the stipulated period. which shows that the atmosphere is still on risk
at his hands. Thouéh. he was granted with a respite as well but in vain and still
found reluctant. ) ’ |
Consequent upon failure of 'a‘.ccused regarding explaining his position
in connection with the offence. confession of the offence. showing consent for
extension of the ceaseﬁrefand deposition of the fine amount. he/ accused was
found liable for legal punishment under the law. Accused Adil Khan $/O Sher

Bahadar is therefore hereby sentenced_to undergo Five years (05) years R.I and

———

. . .
order passed accordingly.

Announced:
29-04-2016.
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IN. THE COURT OF MUHAMMAD ALl KHAN, ASSTT: POLITICAL

-AGENT/ ADDL: DISTT: MAGISTRATE, KHAR, BAJAUR AGENCY.

No. 9. 29 é /APA/ADM (K) Dated 29-04-2016. .

\)UARRANT OF COMMITMENT.
To,

The Superintendent,
Central Jail Haripur.

Charge:  U/S 302 PPC/ 11-FCR.

Whereas, accused Jihangir Khan $/O Mandamin R/O Gardai Manodehrai,
Tehsil Utmankhel, Bajaur Agency produééd before--me today on 29-04-2016. |

examined the case of accused i.e. charges leveled against him and punishment of

“five years (05) years imprisonment recommended/ sentenced ‘by this court i.e.

court of the APA/ADM Khar. During minute perusal of the record. | personally
found the recommendat:ons correct and justified in the light of FCR Resultantly
the accused is hereby sentenced to undergo five (05) years R.1.

This is to authorize and require you (the said superintendent) to

receive accused Jihangir Khan $/O Mandamin R/O Gardai Manodehrai, Tehsil

Utmankhel, Bajaur Agency into your custody together with this warrant and kéep
him safely in the said Jail for rigorous imprisonment of five (05) years R.I. duly
recommended by the court. Upon completion of the punishment, this warrant
should be relurned wuh an endorsement certifying the manner of its execution:

szen under my hand and seal of the court this day of

]

Addl: Distt: Maglstrate
Khar' co .

\\
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Papelof 2

AOURT OF COMMISSIONER FCR, MALAKAMNI DIV

wase Ng. 06/B.1/Misc Date of Institution: 16/

AT SAIDU SHARIF SWAT. T

30.06.2018

e R Az

YR

e

1. Adil Khan s/o Sher Bahadar Khan r/o Gardai.
2. Yaqob Khan s/o Sher Bahadar Khan r/o Gardai, Maiio &
Tehsil Bajaur AQency...o v Accusad/Appodtiam

Versus
Government through Manasib sfc Muhammad Amin @
Mano Dherai, Bajaur Agency.........ccoennnl! YU Fesnion

BAIL APPLICATION OF THE APPELLANT IN THE ARGV -
Q‘E‘?..S,E_-

This is 2 bail application of the above mentioned autime:.

submitted by their counsel Saleem Zada advosaie, wherby
d this court that the APA_ Ynrar

. S SR S VO DO )
hos arrested fhe above mentioned AcCUSed i a Oiimins,. Gl

" under section 302 PPC, therefore, they may release on Dl

Counsel for the accused explained that there exisi i

oo
&

enmity between the parties and during the month of March 2016

the parties exchanged fire, resultantly one membei o bl G

parties died. To normalize the situation the Pt A

=net local elders intervened. The situation was brovghd e
control and “Wooli” for a period of ten month: et o
parties were affected. He further stated that as per seciion 2% . : .
the FCR the lower court is law bound to refer the case withic we: |

1

days after the arrest of the accused to the council of eliturs ‘o~ h

submission of its findings. But the lower court has not iken

action in this regard and the accused are languishing bt’-:f‘:i':'n‘é

may be directed to initiate proceedings in the case i &

section 11 of the FCR and as both the pariigs navs

casualty each therefore, as per law and rewaj of disspte G

submitted authorities in this regard i.e PLD 1990 Supreins Tlatd
958, PLD 2014 Peshawar 108, PLD 2009 Supreme oot 5i0°
2002 SCMR 107.
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i ; . Arguments advanced by counsel for e o

: . ] . as pars-wise comments recerved from the /\‘rm, Rl pgis

Perusal of the para-wise comments received from AR

reveals that the murder incident has occurred o RPN

l[lc- D00 lQQA h—o\lw Sll'u-\ﬁr’:l P\r\r\r\ arr

rested LUl no ugiens it D
case has so for been made by the trial court, as sention i o

the FCR is very much clezr in this regarda. The rejevag.
says “The Political Agent or District Coordinatios (e

the case may be, shall appoint the members of the riv s 7

L B N ST S TSP Sl

elders within ten days from the date of arrest o Fo .

-~

and shall require the couicil of elders to suibmit FIE Firscdisen

on the question referred to within ninety days” oo 3
applicant No. 01 is a government official and s v cipaes
. o : Political Administration but they issued show e o sdas L )

to atiend for his duties which is strange. Record qooonge g

applicant No. 02 is suffering from cancer. During e ey o

the parties have suffered one casualty each and “Woola” have
also been affected between the parties and the jooai sidas o

meking efforls to normalized situation between thus pacts

.n uqht o* the above fac ‘r: havl annlication = e o

mennoned accused in the mstant case are accepiad anc

A o

Khar is directed to feleaso the accused from detariio:

|
’ obtaining strong surety bonds from them. preferabiv aiien 5 - Y
j | ; K '):(j £
| iocal council of elders who participated in the Wooia croeaon,
, Bail application of the respondent side may alse be ennaitjar
i merit if they desire so.
| The APA is further directed to refer the case o ins o
i of elders constifuted with canannt of Dot the poation e
| ; . 2y - o
| days as explained in section 11 (1) of the FCR and Ceciie fos
i same within three months' time.
Annocunced. : %Omm,%\: /w y W_:-\;_ : AN
'«“\‘i P Ly -

I
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4'/ IN THI_E COURT OF COMMISSIONER FCR, MALAKAND'DIVISION' ‘
= ‘ AT SAIDU SHARIF SWAT. ’
. Case No. 06/B./Misc Date of |nst1tut|on 10/06/2016

1. Adil Khan s/o Sher Bahadar Khan r/o Gardai.
2. Yaqob Khan s/o Sher Bahadar Khan r/fo Gardai, Mano Dherai,

Tehsil Bajaur AGency.........cooeevvneenen. ......Accused/Appellant
: Versus ‘
Government through Manasib s/o Muhammad Amin rfo Gardai,
Mano Dherai, Bajaur Agency........cccccveeneene. e Respondent
BAIL APPLICATION OF THE APPELLANT IN THE ABOVE TITLED
~ CASE,
ORDER . S s
30.06.2016 ’

This. is a bail acpiication of the above mentioned accused
submitted by their counsel Saleem Zada advocate, - whereby
counsel for the applicants requesterj this court that the APA, Khar
has arrested the above mentioned accused in'a criminal case

under section 302 PPC, therefore, they may release on bail.

' Counsel for the accused explained that there exist an
enmity between the parties and during the month of March 2016

| the parties exchanged fire, resultantly one member from both the
parties died. To normalize the situation the Political Administration
and local elders intervened. The situation was brought under
control and “Woola” for a period of ten months between the

- parties were affected. He further stated that as per section 11 of

the FCR the lower court is law bound to refer the casé within ten

' days after the arrest of the accused to the council of elders fcr‘ff&

bars without any reason/cnme

Counsel for the accused has requested that the lower cou&t
may be directed to initiate proceedings in the case in light of
section 11 of the FCR and as both the parties have suffered one
casualty each therefore, as per law ahd rewaj of the Iénd the
parties may be released cn bail. Counsel for the accused also - \
submitted authorities in this regard i.e PLD 1990 Supreme Court
959, PLD 2014 Peshawar 108, PLD 2009 Supreme Court 58 &
2003 SCMR 107

~a

- Reader i
Mzl fh
Saidu qhanf Swat.
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« " Arguments advanced by counsel for the accused as well
~as bara-wise comments received from the APA, Khar perused.

Perusal of the para-wise comments received from APA, Khar

reveals that the murder incident has occurred on 22.03.2016 and

the accused have already been arrested but no progress in the

case has so for been mafie by the trial court, as ‘section 11 (1) of

the FCR is very much clear in this regard. The relevant portion

says “The Political Agent or District Coordination Officer, as
the case may be, shall appoint the members of the council of
elders within ten days from the date of arrest of the accused
and shall require the council of elders to submit its findings
on the question referred to within ninety days”. Furthermore,

applicant N6~ 01'is"a government ‘official ‘and "is"in"custody. of the)

[Political Administration"but they'issued show_ cause notice to'him)

. to~attend 6T his “ditiés“whichis Tstrange: “Record “reveals that 3
applicant No. 02 is suffering from cancer. During the enmity both
the parties have suffered one casualty each and “Woola” have

' o also been affected between the parties and the local elders are

making efforts to normalized situation between the parties.

__ ~ [IA"light ¢ thieTabove” facts bailapplication”of tfis_atiove

{mentioned ‘accused in the'instant case'are’accepted and the APAT

Khar_ is_directed _to_reléase _the~accused - from ~deténtion _ after.y
Khar lease_the ~accused " from “deten

.‘Q_p_t‘a_mihg“strong ‘surety-bonds’from’them " preferably_surety of the,

UPPE‘L council'of ‘elders' who participated 'in the Woola’ proceedingi.)

(Bail‘application of the respondent side may alSo be considéred on_}
. L Ce

merit if they desire’so}

The APA is further directed to refer the case to the council
of elders constituted with consent of both the parties within ten
days as explained in section 11 (1) of the FCR and decide the

~ same within three months’ time.

Announced.
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Court Matter/immed|late |
: o IN THE COURT OF
A COMMISSIONER FCR MAL.AKAND DIVISION

SAIDU SHARIF SWAT

I
No.,a"géﬁ??jown.liMinc
Dated.; o/‘ 10712016

C kv

1. "The Assistant Political Agent, Khar, Bajdhﬁﬁé’l‘“ﬁﬁy.
. The Assistant Political Agent, Nawagai, Ba"jaur Agency.

Subject:

_ Adil Khan s/o Sher Bahadar Khan r/o Gard_ai. ‘
2. Yagqob Khan s/o Sher Bahadar Khan /o Gardai, Mano Dhera,

Tehsil Bajaur AQBNCY.....ooccmrmrmeree -E.AccusedlAppellant
“Versus !

Government through Manasi
Mano Dheral, Bajaur AGENCY.......cocemeereens AR

-

o slo Muhammad Amin rlo Gardai,
; Respondent .

APPLICATION.

Sir,
| am directed to enclose herewith a copy of an application

_submitted by couneel for the applicant. : i

2. | am turther to convey that If the applicaple fulflll conditions
containad In this court order dated 30.06.2016, then they may be released and’
compliance report may be submitted to this court please. '

"
Secretad{ to Commissioner, .
' i Malakand Oivi%
No.Z/ 28 I0FB.IMisc o | 77

Copy forwarded to the Political Agent, Bajaur for information’

please. , !
' S !

Secretary to Commissioner,

‘ Maglakand W@,
wh _.

s olomagun
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No. :2.-.5 S [(Z JEC . : ' Dated Khar the ’2-/(8/2_016.

OFFICE ORDER. | B '
\ "

1. WHEREAS; the accused Adil Khan PST 8PS-12 GPS Khav\frina No. 2 Tehsil.Utmankhe! s/o Sher

Bahadar was charged in the murder ofone Jabir Hussain s/o Manasib Khan r/o Gardai Manodehrai

Teshil Utmankhel on main Govt: Road vide FIR No. '229- 30/PNT (V) dated 22/03/2016. _

3

. .- . [ . X . .
!, 2. AND WHEREAS; the accused Adil Khan s/o Sher Bahadar was sentenced to undergo Five years
\ , : regouious by imprisonment in the court 'of'Ass_istant Politic_'al Agent/Additional'Distr[cf Magistrate,

' ( ; Khar vide order dated 29/04/2016 ..

: 3. AND WHEREAS; the accused Adil Khan' has been sent to Central Jail, Haripur vide order No.
‘. 2897/ADM/APA (K) dated 29/04/2016 by the Assistant Political Agent, Additional District

Magistrate, Khar.

~

.4, AND WHEREAS; Estacode volume I-li 5.No. 158 (V) and S.No. 160 provides that all Govt: Servants
convicted of a criminal charge involving moral turpitude should be dismissed from Government
Service, For this purpose, Government servant's’(Efﬁci.ency and Discipline) Rules, 2973 (SI:No. 85)

,

provide for dispensation for the normal disciplinary"prb'cgdure.

o } . NOW THEREFORE; | Engineer Aamir Khattak the Political Agent, Bajaur Agency being

at
i cempetent Authority by vieving of the formal proceeding hereby impose major penalty of remova!l

from service upon the accused Adil Khan PST-BPS-12 as p'rovided vide.Article 181 (2) proviso (a}

1 1

{
| No_A3Y2-4 9 sec

Copy forwarded to the:-
PS to Additional Chief Secretary FATA, FATA Secretariat Warsak Road,\Peshawar.
PS to Secretary (Al &C) FATA Secretariat, Peshawar.
The Director Education FATA FATA Secretariat Warsak Road, Peshawar
The Commandant Bajaur Scouts at Khar. '
Additional Political Agent, Bajaur for information with reference to above
Agency Accounts Officer, Bajour.
The Agency Education Officer, Bajaur,
Officiais concerned.

e
BN swN e

POLITICAL AGENT, BAJAUR.'

, (R , _ e *\ Rt ,.:Q.._H ’/ }g —.
//OFFICE OF THE POLITICAL AGENT, BAJAUR. '
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"3 VAKALAT NAMA

NO. /20 R

" INTHE COURT OF __ Sexwice T homal ,, P&J\Qw@x.

Acd ¥ W onn S/e Sbkw ‘Behad¥ hh’gAv;\Jpellant)

(Petitioner)
(Plaintiff)
VERSUS
A C. S FA’m Jt_ (Respondent)
(Defendant)

T, Adid Whan ¢ ﬂweﬁuﬂ

Do hereby appoint and constitute M. Asif Yousafzai, Advocate Supreme Court
Peshawar, to appear, plead, act, compromise, withdraw or refer to arbitration for
me/us .as my/our Counsel/Advocate in the above noted matter, without any liability for
his default and with the authority to engage/appoint any other Advocate/Counsel on
my/our costs.

EI/We authorize the said Advocate to deposit, withdraw and receive on my/our behalf all
sums and amounts payable or deposited on my/our account in the above noted matter.

~ The Advocate/Counsel is also at liberty to leave my/our case at any stage of the
proceedlngs if his any fee left unpaid or is outstanding against me/us.

Dated
«ﬁ g 7power of aiﬁ._mﬁ “—;o m Vom' of
er T ———— ——-—- s, A
i Advoegit, iy ,w,wse of appeal , %7 ACCEPT
gy SIF YOUSAFZAI
s ﬁﬁf’ cintendont Advocate Supreme Court
Cenlai Prizon Haripur Peshawar.
OFFICE:

-~ Room # FR-8, 4" Floor,
Bilour Plaza, Peshawar,
Cantt: Peshawar
Cell: (0333-9103240)

il



< BEFORE THE KHYBER PUKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

‘Appeal No: 1194/2016 | .
“Mr. Adil Khan Ex-PST BPS-12'GPS Kawerina-No:2 ehsil Utmankhel Bajaur
AgenCy. ... PO ) Appellant.

VERSUS
1. Secretary (AlI&C) FATA Secretariat Peshawar.
2. Director Educaticgn FATA Secretariat Peshawar.
3. The Political Agent Bajaur Agency.
4. The Commissioner FCR, Malakand Agency.
5. The Agency Education Officer Bajaur Agency.
6. The Agency Account Officer Bajaur Agency......... ....... Respondents.

Para-wise comments on behalf of respondent No:2 & 5

Respectfully Sheweth:

Preliminary Objections

That the appellant has got no cauée of action to file the instant appeal.

That the appellant has not come to this Honourable Tribunal with clean hands.
That the appellant has concealed material facts from this Honourable Tnbunal.
That the appellant is estopped by his own conduct to bring the present appeal.

That the appeal is bad due to mis-joinder and non-joinder of necessary parties.

o A b =

That the instant appeal is not maintainable in devoid of merits.
On Facts:

1. No comments. Pertains to record.

. No comments. Rélates to Respondent No.3.

. No comments. Relates to Respondent No.3. -

. No comments. Relates to Respondent No.3. =

. No comments. Relates to Respondent No.4.

D o AW N

. Incorrect. In this regérd an office order has been issued vide No. 5342-49 dtaed
02/08/2015 by the Political Agent Bajaur being Competent Authority has
terminated the service of the appellant in accordance with law and rules, copy of
the same notification is attached as (Annexure-A).

7. Incorrect. The services of the appellant has been terminated after fulfilment of all
codal formalities as the appellant was involved in a murder case reported by Naib
Tehsildar Political, copy of the report is attached as (Annexure-B).

8. Incorrect. The departmental appeal of the appellant is not available on the record

of the respondent. However reply on grounds are as under:

Grounds:

A. Incorrect. No action has been taken by the Competent Authority which is agalnst "
e
law & rules. The services of the appellant has been terminated by the \“; T

~

respondents in accordance with law & rules and in the interest of Public as no
one is allowed to violate the Government rules.

B. Incorrect. In this regard the notification of the termmatnon order Para-4 is seif

explanatory, copy attached for ready reference.




w
it

"'."‘1_.]

. Incorrect. No comments, hence denied.

‘ . Incorrect. In this connection its is submitted for the kind information of the

Honorable Service Tribunal that a detail report has been sent by Political Naib
Tehsildar to the Assistant Political Agent Bajaur. According to the report the Naib
Tehsildar stated that.ﬁt firing has been done by the appellant, copy of the same

report is attached for ready reference.

. Incorrect. In this regard the copy of Assistant Political Agent/Additional District

- Magistrate Order dated 29/04/2016 is attached for ready reference as

{(Annexure-C).

. Incorrect. After observing of all codal formalities the service of the appellant has

been terminated by the Political Agent being Competent Authority er the post.

. Incorrect. As explained in Para- F above.

. Incorrect. As the appellant was involved in criminal case therefore according to

rules he is not entitle to any benefits.
Incorrect. The appellant has been punished/sentence by the Assistant Political
Agent under the law for a period of 5 years after thoroughly examination of the

whole case and has been treated according to law & rules.

. Respondents are also seeks permission to advance other grounds and proofs at

the time of arguments.

In the light of above facts it is humbly prayed tha ppeal-in_hand may very

kindly be dismissed.

Respondent No.2

Respondent No.SD/ Agen ducation Officer
Bajaur Agency

AFFIDAVIT

We the above respondents do hereby declare and affirm that the above comments are

true and correct to the best of our Knowledge and belief

concealed from this Honorable Tribunal.

Respondent NO. 2 . Bireetor -

Respondent NO. T AgenégAducation Officer
' Bajaur Agency
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;7 _~OFFICE OF THE POLITICAL AGENT, BAJAUR. B ' /)
N0 DY) jec T " DatedKharthe "2/08/2016. 5.>
C e

s QFFICE ORDER. '

.._ : i ‘ E

L B 1. WHEREAS; the accused Ad:l Khan PST BPS 12 GPS Khawrma No. 2 Tehsil.Utmankhe! s/a Sher

' Bahadar was charged inthe murder ofoneJab:r Hussain s/o Manasib Khan r/o Gardai Manodehrai
1

Teshil Utmankhel on main Govt: Road vrde FIR No. 229-30/PNT (u) dated 22/03/2016. _

o . 2. AND WHEREAS; the accused Adil Khan s/o Sher Bahadar was sentenced to undergo ane years .
regouious by i nmpnsonmentm the courtof uss:stantPolltlcal Agent/Additlonal District Maglstrate,
" Khar vide order dated 25/04/2016 : .--. -

: 3. AND WHEREAS; the accused Adil Khan has been sent to Central Jail, Haripur vide order No. ,
2897/ADM/APA (K) dated 29/04/2016 by the Assistant Political Agent, Additional District
Magistrate, Khar.
-4.. AND WHEREAS; Estacode volume I-I| S No. 158 (V) and S.No. 160 providesthat all Gowt: Servants
convicted of a criminal charge mvolvmg moral turpitude should be dasmussed from Government ) .
Service, For thns purpose, Government servants {Efficiency and Dlsaplme) Rules, 1973 (St:No. 85) :

provide for dispensation for the nqrmai disciplinary procedure, : ) ;

Nowi THEREFORE, | Engineer Aamir Khattak the Political Agent, Bajaur Agency being - - !
’ ‘ ccmpucm/\uthomy by vieving oflhe formal proceeding. heroby impose ma}or penalty of removal
! o from service upon the accused Adil Khan PST BPS-12 as provlded vide Art[cle 181 {2) proviso (a)

Rule 55 of’ the Civil Services Rules IArtche 177 (1) (b) of the 196% cdwstitution and the Khyber
Pakhtunkhwa :Government Servants (Efﬁcuency and Discipline) Rule} 2011 nd dismiss him frg

“service with’ lmmcdlate effect in the pubhc interest,

No._/jv.%[/Z“é'*g JEC o T -Dated Kharthe
Copy forwarded to the:- :
. PSto Addmonal Chief Secretary FATA, FATA Secretariat Warsak Road,\Peskawar,
PS to Sccrctary (A &C) FATA Secretariat, Peshawar.
The Director Education FATA FATA Secretarlat Warsak Road, Peshawar
The Commandant Bajaur Scouts at Khar, -
Additional Political Agent, Bajaur for mformat:on with reference to above
Agency Accounts Officer, 8ajaur, . :
The Agency Educauon Officer, Bajau
8. Officials concerned.

N wnas W e
e e

POLITICAL Aw BAJAUR.’
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“-‘,:7’,3\ N THE COURT OF MUHAMMAD ALl KHAN, ASSTT: POLITICAL
’ ([ - " AGENT/ ADDL: DISTT: MAGISTRATE KHAR, BAJAUR AGENCY.

¢ remeoerm o

"""‘l"""".".‘:!‘»r?‘*-

Srale \//S Adil Khan $/O Sher. Bahadar R/O Garda: Manodehrai, Tehsil Utmankhel,
Bejaur Agengy.

e

-

Charge: »  U/S 302 PPCy u;;c_{z.

ORDER. _
29-04-2016 : ST ‘ b
Accused Adil Khan S/O Sher Bah;édar R/C Gardaj Manodehrai, Tehsil

Utmankhel, Bajau r Agency is reportedly invoived in (ho murder of one Jabir Hussain

= 5/C Manasib Khan of Gardai Monodeh'a: on main govt: road.

S ————. .

As such. the accused was apprehended and sent to the lock-up Khar,

T ——,

SO as to proceed him again'sr per law. for the offence and violation of the road
sénc:i!y. Since. the initial inquiry conducted by the-field staff is totally against the

accused. hence. he was directed (o deposit-line of violation of the road sanctity,

3}

!

/ i

,f . lo conress the offence. extend the woola period/ceasefire and to expiam his

i

;‘ i position regarding committing the offence with valid reasons, however he failed

i 5 to do'so in the stipulated period. which shows that-the atmosphere. is st:l! on risk

P ©al his hands. Though. he was granted with a respite as well but in vain and still
found reluctant. . . . ‘ ; 5

o - Consequent upon failure of accused regarding explaining his position |
in conneciion with the offence. confession of the offence, showing consent for
extension of the ceasefire and deposition of the fine amount, he/ accused was
found liable for legal punishment under (he law.  Accused Adil Khan $/0O Sher

- Bahadar is therefore hereby sentenced o undergo Five years (05)-years R! and

order possed accordmg!y

LENE

27 Announced:
= 29-04-2016,

Adc/ Distt: Magrstrate,
-Khar._ ‘
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